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110 | Khushal Singh v. Kanda sai 56, 931 Khanam 57 623 
112 | Fatta v. Sikandar o. | 56 927! 123 | Bisram Singh v. Thakur Saifwal 
114 | Aso v. Harnami. 56 944 Singh 57 641 
116 | Ner Mohammad v, Gauri Shankar §6 1003 | 127 Swami Nath v. Jang Bahadur 
117 ? Hem Raj v. Dost Muhammad ... | &'7 168 Singh . | 58 182 
120 | karm Narain v. Sglamat Rai ...| 597 52] 129 | Sukhpal Kuar v. Dasu cs & 165 
121 | Banarsi Das v. Bul Chand .. | 57 262 | 132 | Emperor v. Kunwar Bahadur .. 7 936 
122 | Jwala Singh v. Tag Singh .. | 57 159] 183 | Emperor v, Kunwar Bahadur .. | 57 934 
125 eund Ali v. Amir Khan .,41 87¢ 182] 134 | Ramadhin v, Raindayal 57 973 
128 | Lal Dey?v. Amar Nath w» | 57 15| 189| Brij Behari Lal w Inderpal do. 
130 | Akbar Hussain v. Bagnandgi ah : Singh 57 987 
| Das ° 4| 57 348| 143 | Harihar Dutt v, Mathura Prasad... 57 #99 
" e. o 
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vi .. INDIAN CASES. [1920 > 
2 U. P. LAW REPORTER, Pars 7 ro 20, 1920—eoneld. 





A ee epo aana 
Quai Judicial Commissioner's Court Oudh Judicial Commissioner's Court 
—contd. . "  --00ncld. 
144 | Raja Suraj Bakhsh Singh v. Bishe- 166 | Wahid Ali v. Nusrat Ali ..| 58 629 
shar Singh .. | 57 659] 168 | Balak Ram v. Ram Sundar ..| 60 410 
147 | Ashiq Ali v. Emperor ..| 58 682] 171 | Janga Singh v. Lachmi Narain ...| 57 488 
152 | Jageshar Singh v. Bir Bam ..| GO 189| 178| Ketki v. Nanpara Estate . | B8 945 
156 | Ram Dei v. Suraj Bakhsh 60 177 | 191 | Bam Saran v. Mangal Singh ..| GO 219 
162 | Nawab Zul Qadar Jang Bahadur 196 | Rabnath Bakhsh v. Ganesh 
v. T. B. W. Bishop 58 687 Prasad 60 213 
163 | Tilak Chand v, Shambhu Singh.. » | GO 4041 198 | Girraj Kunwar v. Chandra Shekhar GO 462 
44 I. L. R, BOMBAY SkzniES, FROM Oorczer to December, 1920. 
631 , Wolf & sons,v. Dadyba Khimji 848 | Kalu Devba v, Rupchand Kison- 
& Co. 5B 465 das 58 39 
673 | Nagindas Bhukhandas v. Ghela 852 | Narayan Balaji v, Kashibai 
Bhai Gulabdas a | 56 449 Keshav 58 218 
682 | Winsor v. Winsor” 57 i116] 880 | Vaikunt Shridhar v. Manjunath 
686 | Emperor v. Sadashiv Bab Habbu 55 804 Madhav 58 217 
690 | Laxminarayan Seshagiri v. Par- 871 | Shivajirao Narayanrao v, Hari 
vatibai 57 79 Narayan 1 58 319 
606 | Motilal Dayabhai v. Harilal 877 | Sikandarkhan In re | 55 802 
Maganfal 57 1901] 581| Nilkanth Bhimaji v, Hanmant 
698 | Satagauda Appanna v. Satapa... 4197 577 Eknath 58 415 
702 | Swamirao v. Valentine 57 125 | 887 | Vithaldas Kahandas v. Jametram 58 279 
"05 | Harilal Lallubhai v. B. B. & C. L 895 | DeSilva v. Govind Balvant = | 58 áll. 
Railway Coy. | 57 6011 908 | Jamshedji v, Husseinbhai Ahmed. 
710 | Ganpatrao Appaji v. Bapu : m | 58 574 bhai 56 424 
720 | Vasudeo Ganesh v, Anupram 907 | Harnandrai Fulchand v. Pragdas 
Haribhai « | 57 592 Budhsen 156 622 
727 | Ahmed Asmal v. Bai Bibi 547 553| 924 | Borgonha v. Borgonha 4| 59 931 
733 | Bagoji Ganu v. Babu Balu 934 | Mir Akbarali v Abdu Ajij  **..| 58 96 
Kadam 57 1851 939 | Ramchandra Kolaji v. Hanmanta | 58 45 
738 | Nurmahomed Gulam Rasul Y. 942 | Kallangogrda v. Bibishaya „| 58 42 
Surat City Municipality wa | 57 988 | 947 | Mir Isub v. Isab 58 48 
742 | Fakirappa Limanna v. Lumanna | 58 267 | 9:0 | Ramchandra Raghunath v. Vishnu 
767 | Damu v. Vakrya 1% 56 456 Bahaji 58 323 
775 | Kering Rupchand & Co. v. 954 | Atmaram Bhaskar v. Parashram 
Bayley 58 433 Ballal 158 419 
7&0 | Jivraj Baloo Spinning & Weaving 961 | Namdeo Satvashet v. Dhondw .., | 58 406 
Co. v, Champsey Bhare & Co. ... | 53 799 | 967 | Bhagwan Bhau v. Krishnaji 
797 | Fort Press Co, Ltd. v. Municipal Janoji 58 335 
Corporation of the City of 972 | Bai Parwati v. Ghanchi Mansukh | 59 361 
Bombay 58 621 | 977 | Goba Nathu v. Sakha Ram ‘epi 
832 | Bhaji Ishwardas v. Talukdari Patil 59 366 
Settlement,Officer 58 ss] 981 Hanmant Timaji v. Raghavendra 
840 | Amrit Khsnderao v, Govind Gururao 58 221 
Ramohandra ..|58 65] 986 | Hargovind Fulokand v. Bai 
Hirbai » B8 206 
2g BOMBAY LAW REPORTER, rog Noyauser 3078 AND Dacksszs, 1920.. 
1357 Vyravan Chetti v, Subramanian 1394 , Maneklal v. Bai Amba . | 89 751 
Chetti .. | 56 642 | 1898 | Ganga v. S&kharam 1599 796 
1259 | Sitabai v. Bapu 57 111400 | Basvant v. Mallappa u | BY 800 
1362 | Bharat Indu v. Hakim Mohom. 1408 | Pandu v. Dhondi * „| 99 788 
e mad .. | 58 386 | 1407 | Vishnu v. Bamprat&p 199 718 
1870 | Charan Daf v. Amir Khan .. [57 606 | 1409 | Ramchandra vy. Jayanta a | 59 715 
1377 | Rajmalv. Maruti, > wa | 59 755 | 1418 | Babusing v. Pandu® 2. | 59 718 
. 1388 | Bapu v. Bala . | 59 759 | 1416 | Gopal v. Ganesh - « | 59 785 
1887 | Basvanappa v. Krishnadas 1,89 748 | 1420 4 Gopstdas v. Tribhovan , «| 59 790 
— E sahan E Prabhulingappa v.'Gurunath n | B9 747 | 1429 Nurdin v, Umrav Bu e «| 99 780 
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CONSOLIDATED COMPARATIVE TABLES, 


22 BOMBAY LAW REPORTER, rog November 30TH AND DxckMBES, 1920 —econeld, 
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1481 
1435 
1489 
1442 


lii 
112 
114 
117 
119 


127 
129 


132 
136 


| 
269 | Nga Thet She v, Emperor 
s 


HY a KA aa Ret ya 


59 762 
59 765 
59 769 
59 771 


1446 
1450 
1462 
1454 


Manilal v. Nathalal wT 
Govinda v. Hanmaya T 
Ramchandra v. Balaji ka 
Ravajibhai v. Dahyabhai " 


13 BURMA LAW TIMES, ror May-Jonx, 1920. 


Lalchand v. Khandu sis 
Manikchand v. Rangappa ad 
Krishnaji v, Sitaram s 
Balkrishna v, Ramkrishna s 
Gany v. Omer jn 


Achaya v. Maung Po Saing une 
Asoomeah v. Chetty m 
K. N. K, I. Chetty v. Ba Tin .. 
Karamath Khan v.  Latchmi 
Achi m 
Khatiza Bibi v. Hajee Ahmad 
Isamail sve 
Ma Hlaing v. Chetty 
Ma Pwa v. Ma Yin 
Rangoon Municipal Committee - y, 
Burma Railways, Coy. Lid, — ... 


299 9 esos 


Ui 
O 


568 
634 
637 
640 


675 


689 
701 


684 


828 


146 


147 
152 


154 
165 
187 


Sadayappa Chetty v, Anamalai 

Chetty $i 
U. Nandiys v. U. Kaw Wida .. 
Paw v. Chetty ae 
Cein Pin v, Emperor T 
Emperor v, Po Mya 


Emperor v, Pyn Zin ss 


3 UPPER BURMA RULINGS, FROM Jury 10 SEPTEMBER, 1920, 


|| 
" | 60 1001 | 270 


47 I. L, R., CALCUTTA SERIES, FROM 


Hasan Ali Bepari v. Emperor... 


‘| Jokiram Kaya v, Ghaneshamdas 


Kedarnath 
D. N. 8 & Co. v, The Bengal 
National Bank, LIN. one 
Narain Das Arora v, Haji Abdur 
Rahim 


Khondkar Hedayetulla v. "A 
Ramesh Ohandra Mitter v, Jogini 
Mohan Ghatterji one 
Ezra v, Gubbay T 
Hailes, In re 
Ramohand Manjimal y. Goverdhan- 
das Vishandas Ratanchand  .. 
Ganpat Lal v. Bindbasini Prashad 
Narayan Singh T 
Sunderlal v. Ramjilal (n 


Udaichand Panna Lalv, Debibux 
Jjewanram 
PAN Sinha v, Mahamulya 
8 
Nafar Chandra Pal Y. Sidhartha 
Krishna 





57 10 
61 380 
O 940 


705 
838 


946 


969 


943 


reportable, 
60 987 
60 917 
58 258 


979 
990 
1006 


1012 
1020 


1027 


1048 


1068 
1079 


1100 


1104 
1108 


1115 


3JeCALCUTTA LAW JOURNAL, FROM 


Manipdra Chandra v. panini sis 
Emperor v. Anant T 
Debendra Nath v, Taki Musi. 

pality * iis 
MaHnit v, Hashim Ebrahim  ... 
Dinabandhh Meiti v, Bishnu 


Bowa + IEE iz 


387 
417 


28€ 
793 
2 


715 


228 
236 
289 
266 
270 


278 








Nga San Dun v, Emperor 


Ocroser TO Decemser, 1920. 


Jogesh Chandra Rai v. Makbul 
Ali ici 

Nitya Gopal Banerjee v. Nani Lal 
Mukherjee 

Manindra Ohandra v. 
Chandra 

Sitabai v. Bapu Anna Patil vee 


Upendra 


Kedarnath Babulal v. Sumpatram [e 


- Doogur 

India General Navigation and 
Railway Co, Ld. v. Eastern 
Assam Co., Ld. 

Surendra Krishna Mondal Y. 
Rani Dassi kis 

Moreno v. Moreno 

Hem Chandra Hoy v. Krishna 
Chandra Saha 

Aminnddin Mullick v. Atgrmani 
Dasi 

Khatizan v. Sonairam Paulaa 

Promatha Nath Pal v. Mohini 
Mohan Pal 


Chandi Charan Mitter, A Pleader, 


In re of 


SerremBes TO December, 1920. 


S. N. Sen v. Bank of Bengal 
Bhusan v. Norendra @ xu 
Crewdson v. Ganesh Das T 
Ali Muhammad Mandal v, Piggot 
Ali Muhammad Mandal vePiggob 
Ram €hand Sen v. Iswar Chandra 

Gin bee 





59° 774 
59 777 


805. 
811 


GO 997 


60 084 


19 


GO £59 


1 


60 951 


14 


59 814 
57 216 


58 879 


57 879 
60 963 


S8 324 
57 931 
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INDIAN CASES, `- 
32 CALOUTTA LAW JOURNAL, rrom SxrrswBxR To DxcgwsgR, 1920—sonold. 


(1920. 


Ia un e À—— rT 








286. | Syed Mohsen-ud-Din v. Bhagaban 483 
Chandra Sutradhar 61 443 State for India ae 
296 | Chandra Kanta Nath v. Amjed 447 | Fatema Bibi v. Abdul Alim c 
. Ali Haji GI 466] 451 | Satish Chandra Mitra v. Emperor 
802 | Nilmani Kar v. Raja Sati Prasad : 
Ganga Bahadur 61 82| 468 | Santava Roy v. The Advocate- 
814 | Srimati Anilbala Chaudhurani v. Generalof Bengal or 
s Dhirendra Nath Saha Chaudhuri | 57 768 
333 | Rajani Nath Das v, Nitai Chandra 471 | Mohammad Rustam Ali Khan v. 
De ws | Zo be ^ Mashtag Husain’ eRe 
printed. | 476 | Banwari Karmakar v., Gosto 
402 | Secretary of State for India in Behary Karmakar is 
. Council v. Narendra Nath — ., | 6l 91] 478 | Raja Khan v. Emperor 
421 | Killing Valley Tea Co. Ltd. v. 479 | Til&kdhari Lal v. Khedan Lal... a 
Secretary of State for India .. | 6l 1071 490 ! Kerwick v, Kerwick 7 
24 CALCUTTA WEEKLY NOTES, rog Seereusar, 1920. 
1026 | Gnanendra Nath Das v, Surendra, 1064 , Motilal Pal Choudhury v. Chandra 
Nath Das T" Not Kumar Sen T 
reportable) 1068 | Kangal Oh. Pal v. Gopi Nath 
1032 | Virjibun Dass Moolji v. Bisseswar Pal E 
Lal Hargovind 60 406 
1089 | Ali Mohammad Mondal v. Fakir- 1070 | Hem Ch. Choudhury v. Chandra 
ad-Din Munshi . | 59 643 Mohan Namodas 
1058 | Vyravan Chetti v. Subramanian 1072 | Entazuddi Sheikh v. Ram Krishna 
Chetti | 56 642 Banik 
1055 | Ramachandra Deo Garu v. 1074 | Nafar Chandra "Mandaj In the 
Chaitana Sahu 56 539 matter of 
1057 | Balaram Guria v, Shyama Charan 1075 | Amulya Charan Sirkar v. Amrita 
: Mangal ma 160 298 Lal Mukerji T 
; 25 CALCUTTA WEEKLY NOTES, ros Novamper-Deceusze, 1920. 
1 ' Ambdlavana Pandara Sannidhi v. | 68 | Saudamini Dasi v. Behary , Lal 
Sri Meenakshi Sundaraswaral Biswas ° nen 
Devastanam 56 730 71 | Gyanendra Nath Pal v. Secretary 
4 | Chandrakanta Nath v. Amjad Ali of Stete for India 
Hazi GI 466 73 | Bharat Indu v. Mohammad Hamid 
9| Anmar Chand Roy v. Prasannp Ali Khan 
Dasi GI 529 80 | Birendrakishor Manikya v. Seore- 
18 | Mahomed Ayej-ud-Din v. Prodyot tary of State for India TT 
Kumar Tagoré 61 503 89 | Nagendra Nath Ghose v. Lawrence 
'21| Manager Indian Motor Taxi C ab Jute Co Ld. ái 
Co. Ld. v. Corporation of 95 | Batiram Kolita v. Sibram Dass  ... 
Calcutta 161 641 97 | Sitabai v. Bapu Anna Patil vi 
24 | Foezullah v. Emperor 61 522| 99 | Attorney, In the matter of m 
26 | Toolsidas Tejpal v. "Venkataohala- 
pathy Aiyar 59 27 | 102 | Haran Chandra Barai v. Madan 
29 Syed Mohsdn-ud-Din v. Baikuntha Mohan Barai ee 
Chandra Sutradhar . 61 443 
36 | Surendra Nath Ghose v. Keshab 306 | Monmotha Nath Mitter v. seats 
Lal Ghosh 59 1778 Bundhu Pal 
48 | Baja Sati Prasad Garga Bahadur v. 122 | Muhammad Rugtam Ali Khan v v. 
Sonaton Jhara GI 549| e Mushtaq Husain 
42 | Bejoy Ohandra Mahatab v. Ashu: f 127 | Dekari Tee Oo., Ltd, v. The India 
4 tosh Ohuckerbutty (t To be General Steam Navigation Co., 
printed, ud e 
45 | Debendra Nath Hai v. Chairman, 
Taki Municipality 60 284 | 129 | Nilu E Asirbad Mandal 
47 | Ohairmar Jaynagar Munioipality 187 | Behary Lal Sikdar v. Harsukh 
: v. Sailabala Dutta, 161 511 Das Chakmal , E 
: 49 | TilakdhariLalY, Khedan Lal ..| 57 465] * , 
57 | Ratnchand gur v. Iswarchandra 140 | Budhu Ahir v. Emperor ", .. 
Giri 61 539 MI Md | PM: 
62 | Jokhiram KANG v. Ganeshamdas 142 | Tenaram Mondal v, Empekor 
" _Kedarnath a ' 61 380 » 
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; Pus 
. Y 
* 4 
| 
e bed ` °° 


Birendra Kishore ¥. Secretary of 
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60 312 


Not 
reportable, 


GO 204 
60 745 
60 321 
60 396 





! 


: Yol. 


m—Ó— Kaka aa T ———————ÁÁÉÁáMMMÁÁÁ t panapa panan angga angan 
* € 
457 | Parmeshri Das v. Fakiria 4.1 59 Fit 562| Pahlad v. Crown w | 97 450 
464 | Bhola Singh v. Babu . «| S39 503| 567 | Muhammad Ismail v, Shams-ud- | ° 
472 | Jhandu v. Niamat Khan 54 842 Din uw | 58 321 
481 | Abdul Rahman v. Shahab-ud-Din | 55 853| 574 | Abbas Khan v. Nur Khan 58 167 
493 | Ram Sarup v. Moti Ram ..157 187| 582 Udmi v. Hira „ | GO ni 
LOO | Dalip Singh v. Balwant Singh 59 518] 538 | Tirath Ram v. Kahan Devi ,.1 60 101 
503 | Jawala Singh v. Tara Singh .157 159] 597 | Fatima Bibi v. Nur Muhammad... | GO 88 
508 | Surte Singh v. Crown „ıı | 599 556] 602 | Punna Lal v. Jamita Mal | 60 33 
911 | Indar Singh v. Fateh Singh 59 721] 604 | Emperor v. Pakhar Singh 60 59. 
640 | Indar Singh v. Fateh Singh .. | 99 784| 608 | Sujan Devi v. Jagiri Mal 59 124 
549 | Shah Nawaz v. Sheikh Ahmad .. | 59 478 | 612 | Crown v. Bab Nawaz |] 59 854 
564 | Tani v. Bikhi Ram .|56 7421 614 v. Suhela ' m | 599 413 
558 | Lachman Das v, Sundar Das 59 678 
14 PUNJAB WEEKLY REPORTER, ror Novemser 1919, 
No. Civil, 
| Criminal, * 
95 | Ata Ali Khan v. Kala 50. 11 
96 | Autar Singh v, Harbhajan Das... | 50 80] No. 
97 | Gurkha Association, Simla v, 19 | Basheshar Nath v. Crown e | SF 474 
Muhammad Umar 51 905 20 | Ghasita v. Crown we | GE 476 
98 | Rampur Sugar State Factory v. 21 | Budhu Ram v, Crown w | 90 847 
Diwan Chand Isher Das ..1 SI 860 22 | Crown v. Amolak Ram 151 679 
99 | Khandu Lal v. Fazal ,.]|51 956 
100 | Maula Dad v. Begam 5[ 761 . 
101 | Harnam Singh v. Kishen Chand... '50 6 
* 15 PUNJAB WEEKLY REPORTER, ror Jung, 1920, 
* No. Civil, | Criminal, 
54 | Jamiat Singh v. Ujagar Singh ... | 55 838 6 | Kabir Bakhsh v. Crown 155 993 
55 | Jiwa Singh v. Chandi oa | D9 938 7 | Lorinda Ram- Sewa Ram v, Crown | 55 997 
56 | Parmeshri Das v. Fakiria 59 71 8 | Nabi Bakhsh v. Crown « | 56 777 
57 | UdeRam v. Bepi Prashad . | 60 878 9 | Charan Singh v. Crown 41 56 774 
68 | Abbas Khan v, Nur Khan „ | 5B 107 Imam Din v. Niamat Ullah .. | 58 830. 
i 43 I. L. R., MADRAS Serres, FOR NOVEMBER Drormpun 1920. 
Fage. Page, | 
' 186 | Venkata Lakshmamma v. Settya | D7 7841 842, Kuppuswami Ayyangar v, Kamal. | 
493 | Amnfukutty v. Manavikraman ... | 59 568 ammal , 662 
796 | Lakshmindrathirtha Swamiar v. 845 | Muthuveerappa Chetty v. Adai- | 
Raghavendra Rao a | 59 237 kappa Chetty | 99 472 
800 | Somasundaram Chetty v. Unna- 849 | Alamelu Ammalv. Balu Ammal., 26 455 
malai Ammal „ | 59 898 | 855 | Muthiyala Chengappa v. Burada- | 
803 | Neelamani Patnaik Mussadi v. gunta 60 135 
Sukaduvu Boharu 60 255] 859 | Apps Rao v. Gurraju 2i 60 700 
808 | Bhimaji v. Hussain Sahib .. | 59 842 | 867 | Sooraths Singa v. Kanaka Singa.. a a 59 585 
812 | Ayya Mudali Velan v Veerayee., | 58 498 | 869 | Muthuswami Swamiar v, Sommoo | 
816 | Rangaswami Pillai v, Sankaralin- Kandiar vis | 5 507 
gam Ayyar 58 893| 876 | Viswasundara Row v. Somasun- 
822 | Thayarommal v. Lakshmi Ammal | 59 417 dara Rao 59 609 
824 | Subbarami Reddi v. Ramamma... | B9 681] 898 | Venkatarangayya Appa Hao v 
580 | Ramakrishna Row v. Subbamma Varaprasada Rao w 60 164 
Row 59 265 | 902 | Saldanha v. Henry Hart | 58 794 
835 | Muhomed Abdul Kadir SU Sami- 903 | Krishnamachari v. Komalammal | 59 632 
pandia Tevar «| 60 2671 905 | SouthIndian Railway Co Ltd. v. 
^ Municipal Council, Trichinopoly | 59 697 


891 
403 


412 
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CONSOLIDATED COMPARATIVE TABLES, 


l I. L. R, LAHORE Series, FROM OocrosgR to Decemser, 1920, 











"39 MADRAS LAW JOURNAL, rrom Ocroper ro Decemser, 1920,° | 


Nana Tawker v. Bhavahi Boye ..| 60 289 
Meenakshi Ach? v. Somasundaram : 
PiNai 59 464] 
Asia Bivi v, Sehu Mohamed Bow- . 
thet 180 201I 
> *. 
* e > 


417 | Chinna Pichu Aiy&ngar v. 
Padmanabha Aiyangar a | 59 

427 | Thaikkandhi Pakkancheri  v.| . 
Illivathukkal AcButhen ° ... | 60 


t. 
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£ o | " INDIAN OASES, [1920 
39 MADRAS LAW JOURNAL, FROM OoroBgR to Deceuser, 1920, —conoeld. 
431 | Abdul Kadir Marakyar v. Sami- i 572 | Puthia Votti Moidu v. Karnuvau 
‘pandia Tevar .. |GO 267 Raman Nayar 60 117 
498 | Muthusami  Samiar v, Somoo 573 ' Alagappa Chetty v. Alagappa i 
. | > Kandiar . 159 507 Chettiar wa | 60 180 
445 | Chidambaram Nadan v. Muni 574 | Nachiparayan — v. Narayana l 
Nagendrayyan ` a 158 818 Goundan 60 171 
449 | Mohammad Ali Sheriff v. Venkata- 077 | Empire of India Life Assurance 
: pathi Raju ..| GO 235 Co., Ltd, Bombay v. Nanu Aiyar | 60 69 
456 | Veyindramuthu Pillai v. Maya 536 | Tiramala Peddinti Sampat v, 
Nadan 58 501 Mohana Panda « | 6I 630 
463 | Minor Venkata Reddi v. Muthu 590 | Subramania Pattar v. Krishna 
Pambulu Naick GO 6:4 Embranderr ..|60 77 
472 |-Rajah of Venkatagiri v. Sura 597 | Venkatachella Naidu v. Ethirajam- | ` 
Krishna Reddi 60 134 mal 60 192 
474 | Ramanatham Chetty v. Aruna- 603 | Meyyappa Chetty v. Ohidamba. 
challam Chettiar 60 316 ram Chetty 61 349 
476 | Sobhandari Apparao Bahadur y. 608 | Visvanadhan Ohetti v. Atunachel. 
Dathadu Venkataraju 60 700 lam Oketti i 160 302 
484 | Jonnalageddo Appala N arasayya, 621 | Polepeddi' Venkatasivayya v, 4 
i In ve , 59 918 Polepeddi Ademma 69 98 
486 | Muthu Reddi v, Chinnaswami 623 | Raghunatha Rao v, Secretary of 
Reddi 59 685 : State for India 60 187 
490 | Krishuamachary v. X oualamal 59 532 | 626! Moidin v. Moidin 160 109 
492 | Gulam Ghouse Khan v. Jannia ..| SB 738 | 629 | Subramania Aiyar v. Onnappa 
493 | Venkoba Rao v. Krishnaswami Goundan 4161 597 
Naicker ..| 95.497 | 639 | Rama Sahu v. Gouro Ratho 59 3:0 
495 | Bandaru Margyya v. Fandaru 649 | Secretary Board of Revtnue 
Ramalakshmi €O lit Madras v Arunachalam Chettiar | $39 482. 
498 ! Seshagiri lyer v. Appavier ° GO 822| 6&5 | Angamuthu v. Ramalinga Pillai... | GO 766 
$611 Chidambaram Chetti v, Karuthan t92 | Palaniyappa Chettiar v. Chocka- 
' Chetti 53 80 lingam Chettiar 60 1:7 
.§25 | Deivanayaga Padayachi v, Muthu 697 | Badvel Chinna Asethu Y. Vattipalli 
Reddi 59 1003 Kesavayya ` el 60 215 
529 | Gurusami Pandiyan v. Sendati 702 | Mammad v. Mammad * ~~ 60° 118 
Kalai Pandia Chinnathambiar... | 61 242] 706 | Dhadha Sahib v. Mahomed Sultan 
565 | Rajendramani Devi Garu v, Sahib e „| 59 sl 
Yellappa Ramu Naidu 60 165 | 709 | Ponnusami Pillai, In re 160 64 
567 | Muthiyalu Chengappa v, Burada 710  Somanng v Chelapathi 160 52 
Gupte GO 185 | 711 | Swaminstha Odayur v. Sundaram - 
571 | Kotikalapudi Kattaya v. Venkata- j Iyer ve | GO. ig 
ramayya Row Bahadur ..| 60 382] 714 | Manickam Pillai, In ie 160 55 
28 MADRAS LAW TIMES, rrom Oorcsrr to Deceuper, 1920. 
265 | Krishnamachariar v. Sankara Sah | 57 712] 308 | Chinna Pichu Iyengar v. Padma- 
269 | Lakshmindrathirtha Swamiyar v. nabha Iyengar we | 59 699 
Raghavendra Kao | 59 287] 308 | Muthu Reddi v. Chinasawmy 
213 | Chengapps v. Buradagunta .1 60 185 Reddi . | 59 685 
275 | Krishnamachary v. Komalammal | 59 682] 312 |*Veyindramuthu Pilli v. Maya 
276 | Swaminatha Odayar v. Sundaram Nadan .| 58 601 
Aiyar G0 18] 317 | Somasundaram Chewy v. Unnam- 
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e "| 6383 |*Manikkam Pillai, In ve 60 55 
807 | 684 | Mammad Ka navan v. Mammad .. 60 118 





| 


CONSOLIDATED COMPARATIVE TABLES. 








HE Wan ET ——Á € ee mt — - —— 

















"NM INDIAN CASES. [1920 
* 
. 12 LAW WEEKLY, From Ocroser TO Deonsrer 1820—eonold, 
* 
638 | Ponnusami. Pillai, In re mm GO 641 712 Chakrapany Chettiar v. Kamala- 
629 | Iseck Saheb v. Vanga Chetty |... | 60 66 vali Ammal .160 659 
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524 | Tilak Chand v. Shambhu Singh ... | GO 4C4 661 | Khajurahra Estate v. Purai | 60 841. 
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542 | Sarabjit v. Mata Din 160 487 reportable, 
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728 | Chiman Damodar  Bhate v. 794 | Nga San Pa v. Emperor ,.] 58 522 
Emperog 5B 147 | 795 | Din Dayal Singh v. Emperor 58 623 
724 | Madan Mohan Nath v. Emperor 58 148] 797 | Po Ya v. Emperor 58 525 
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Care FROM TAE Lowse Borma Cater Corer. 

Dasember 18, 1919. 

Present : :—hLord Shaw, Lord Phillimore, 

Sir John Edge, Mr. Ameer Ali and 

Sir Lawrenee Jenkins, 

S. N. SEN AND ANOTHER——PLAINTLEF3— 

APPELLANTS 
Dersts 


Tue BANK or BENGAL —DEFENDANT— 


HESPONDENT. 
Guarantee, contact of —Guarantee for faithful pere 
«formance of duties by khazanchee of Bank—Fraud by 
khazanchee—Liability of guarantor, 


E., an Asiatic resident in Burma, was appointed 
khazanchee of the Bank of Bengal at Rangoon, and 
for the due and faithful performance of the duties 
of his office hig father Ge deposited certain securities 
with the. Bank upon the terms of a tripartite agroe- 
ment, to which the father, the som and the Bank 
were parties. . One of the duties of the khazünchee 
under the agreement was to inquire into and as- 
certain and report upon the credit, solvency and 
circumstances of Asiatic residents in Burma having 
dealings with the Bank through his agency, and in 
the course, of his employment. E was also a custom- 
er of the Bank and was largely indebted to it. It 
was found that his dealings with the Bank had been 
fraudalent and that he had concealed these frauds 
from the Bank, though as an official he was bound 
to report upon the frauds of a customer. He ceased 
to be Éhazanchee of the Bank, aud shortly after was 
adjudicated insolvent and an Official Receiver was 
appointed. The father-digd while E was still in the 
service.of the Bank. The Official Receiver brought 
the present suit to recover from the Bank the securi- 
ties which the father had deposited for the son's 
faithful discharge of his duties as Khazanchee, $n the 
ground that accounts between the .Bank and E. as 
bhazunchge having been settled nothing was due 
thereén, and that it was immaterial that money was 
duo by B. in hif capacity | asa customer; 


Held, that, the suit must. "Fail, the transaction 
between the father and tfe Bank was one of guaran- 
tee and so long as E. continued in the appointment 
of khazanchee, the muarantee remained‘aud was not 
revoked. by, the death of the: guarantor, that there 
was misfeasance by E. within the tcrms of his 
“ &zvoomont and by reason of such misfeasauce thore 


was & loss incurred by the Bank to the full extent 
of the security. (p. 8, col. I; p. 6, col. 1. ] 

Appeal from the jadgment cf Ormond, 
Officiating Chief Judge, and Parlett, J., Lower 
Burma, dated the llth June 1917 and reported 
as 42 Ind. Cas. 900, reversing a judgment and 
deoree of the Court in its Original Civil 
Jurisdiction (Young, J.), dated the 26th 
January 1915. 

Mr, De Gruyther, K. 0O., and Mr. Eddis, for 
the Appellants. 

Sir Erle Richards, Z. O., and Mr. W, 
Draper, for the Respondents. 

JUDGMENT, 

Loap PAILLIMORA. —One Gnanamutu Ste. 
phen was khaz:nchee at the Rangoon braneh 
of the Bank of Bangal,. which Bank is the 
defendant in the suit and respondent in the 
present appeal, 

Goanamutn Staphen was also a money- 
lender oarrying on business on bis own 
aosount. He ceased to he khazanchee on the 
27th January 1903, on whish event his 
Bon Edward was appointed in his stead. 

The Bank required Edward to find seaurity, 
and tbis seonrity was found by his father for 
him upon the terna of a tripartite agreement 
dated the 5th February 1933, to whioh the 
father, tke ROD and the Bank were parties, 

On the lst Desember i907 the father took 
his son Edward and another son, Andrew, 
into partnership, and the three traded for a 
short time under the name of G. Stephen and 
Sons, This did not last long, &nd the father 
died on the 27ch January 1508 leaving 4 
Will by whieh, subjsot to certain provisions 
for his wife and certain legacies, theresidne of 
his property was bequeathed to his two sous 
in equal shares. 

Dayid Rajh was one of the exeontors 

*namedein the Will, apd Probate*was granted 
to him, He is the second plaintiff in the suit, 
aud the second appellant before the Board, 
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After tke death of the father the partner- 
ship was continued between the sons, and 
an indenture of partnership was executed 
between them on the 27th April 1908 ; but 
Andrew Stephen, on the Ist June, exercised 
the power given to him by the partnership 
indenture of giving three months’ notice to 
retire frcm the partrership, and did so. on 
the lst September, In Maroh 1609 Edward 
e tendered to the Bank his resignaticn cf the 
office, and seared to be khazaxchee on the 
18th June 1£09. On the lat March 1910, he 
was adjudicated irsolvent, and S. N, Sen, an 
Official Receiver, is now the respresentative 
of his estate. Sen is the first plaintiff and 
the first appellant. 

When the accounts between tle Bark and 
Edward Stephen in his ospacity ofa customer 
came to be settled, he was fcurd to Ee largely 
indebted to the Bark. The fignie as ulti- 
mately worked out is Rs, 1,284,543, The 
appellants, however, contend that this figure 
is wiped cut because the Bank hold certain 
promissory notes to the value of Rs. 1,95,000, 
. On the 3rd February 1913 this action was 
brought for the purpose of recovering from 
the Bank the security which the father had 
lodged for the son’s faithful discharge of his 
duties as khazanchee, seourity, whioh being 
at the beginning of the value of Rs, 75,000, 
had been augmented by interest to Ra. 82,437. 
The case put forward by the plaintiffs was 
‘that all accounts between Edward in his 
capacity ofe khazanchee and the Bank had 
been long since settled, that nothing was due 
from him in that oapasity, that it was 
immaterial toa slaim by the father’s repre. 
sentative that money was due from Edward 
in his oapacity asa oustomer, and that even 
if that were to be inquired into, the blook 
of gecurities held by the Bank was more than 
enough to wipe oute the debt, 
consequence of this would be that Rajh, -as 
representing the father's estate, would be 
entitled to recover the securities whioh the 
father had deposited. 

Sen’s interest was a derivative one only as 
representing the son’s share as legatee under 
his father’s Will, and he seems to have been 
an unnesetsary party. However, no objec- 
tion was taken, No doubt ultimately, suc. 
oess by the father's exeouícr would inure to 


the benefit of tte oredjtors of the legatee 80D, 


and it is rot without some importaiee, in 


view of what happened, thag Sen and Rajh gd 


The logical. 


[1910 


should ke found thus acting together, 

The position taken by the Bank was that 
Edward in his’ oapaeity as khazanchee had 
not been faithful, and that he had eommitted 
distinst breaches of the agreement of 
security by being fraudulent as a customer, 
and concealing these frauds from the Bank 
though he was as an official bound to report 
upon the frauds of a customer or upon any- 
thing likely to affect the solvensy of à 
customer, and that, therefore, the loss which 
the Bank had sustained by reason of his 
account being in debit was properly attribut- 
able to his misconduot as khazanchee, The 
Bank further said that, for reasons to 
be hereinafter mentioned, the block of securi- 
ties, though of the apparent nominal value of 
Hs, 1,95,000, either was of no value or was 
not such as the Bank was bound to realise, 
while if hac, in faot, transferred the block 
for what it was worth to Sen acting on 
behalf of himself and Rajh. 

Part of the security deposited was a 
sum of Hs. 25,000 cash. During the course 
of the proceedings, and by” arrangement, | 
the other effeots were realised, and it was 
agreed that the total sum thereby obtained 
amounted to Rs, £2,437, 

When the case came on trial in the 
Chief Court of Lower, Burmah? Young, J., 
decided in favour of the plaintiffs, being 
of opinion that the Bank was not entitled 
to retain the seourity, and ordered it to 
re-pay to the plaintiffs the sum of He, 82,347 
with costs. 

On appeal, the Court, in its appellate 
Jurisdiction, consisting of Ormbnd, O. C. J. 
and Parlett, J.,* reversed this deeision and 
dismissed the suit with costs in both Courts, 
hence the present appeal. 

The first point made on behalf of the 
appellants was that the instrument of 
seourity was a continuing guarantee within 
the meaning of the Indian Oontract Aot, 
sestion 129, and as sysh was revoked by the 
death of the surety according to section 131. 

It is to be gathered from the terms of 
the agreement cf the 5th February 1903 
that tke natural person to deposit seonrity 
was Edward Stephen, the new khaganchee, 
and that by spevial arrangement the father 
waselet jn to deposit security in lieu of 

There is no binamg of the father 


*Soe Bank ef Bengal v. 8. N. Ben, 42 Ind, Cas. 900 
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in the agreement, but merely a pleading 
of the deposited security. In these oir- 
cumstances if might be questioned whether 
there was any contract of guarantee within 
the meaning of section 124 of the same 
Ast. But this view doses not appear to 
have been presented to the Courts in 
India, and their Lordships find it unneoces: 
sary to express an opinion upon it, 

Both Courts treating the transaction as 
one of guarantes held that it was not a 
continuing guarantee, and their Lordships 
think rightly. 

The words of the sestion are“ A guarantee 
which extends to a series of transastions 
is oalled a continuitdg guarantees.” There 
was no series of Lransactions here. Tt was 
one transaction, the appointment of Edward 
Stephen to a place of trust in the Bank. 
So longas he continued in that plase, the 
guarantee remained and would not be ra- 
voked by the death of the guarantor, Any 
other view would have consequenses very 
injurious to business, If would put the 
Bank in the position of having either to 
get rid of an official forthwith upon the 
death of his guarantor, whioh might be 
most insonvaeuient, or to keep him without 
security for bjs good behaviour. Moreover, 
as the Judges in the “Appeal Court observe, 
Edward Stephen was entitled to three 
months’ notise, and the Bank «sould not 
get rid of him forthwith, and must take 
a risk for three months if the guarantee 
was revoked by the father’s death. 

Their Lordships deem it nnuecessary to 
elaborate the argument on thia point. 

This point being disposed of, two other 
questions arise for their Lordships’ deter- 
mination ; whether the loss, if any, whioh 
the Bank has sustained by reason of the 
debit on Edward Stephen’s assount as a 
customer aan be attributdd to some mis- 
feasance on the part of Edward Stephen 
as khaginchee, that is some misfeasasce 
falling within the terms of the instrument 
of securijy; and sesondly, whether having 
regard to the block of securities already 
meution@l as at one dime i in the posses- 
sion of the Bank, it is to -ba held that 
there is a true debit b&lanse on the asoognt 
of Edward Stephen as a oustomgr whioh 
the Bank oanngb, or is nob bound to, wipe 
out by the realisation of this blook of 
véocurities. 
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It is now nesessary to turn to the terms 
of the instrument of sesurity. As already 
stated, itis a tripartite agreement, and it 
begins with the following resitals :— 

“ Whereas the said Edward Dawson Stephen 
(hereinafter called the  khazanches) has 
been appointed to and now holds the office 
of khazanches for the Rangoon branch of 
the Bank, and upon the said appointment 
being made it was agreed that he should 
furnish security to the Bank to the extent 
of Rs. 75,000 for the due and faithful per- 
formance of the duties of his office. And 
whereas the said Gnanamathu Stephen has 
at the request of the thazanchee and with 
the concurrence of the Bank agreed to 
furnish the said seeurity for the khazanchee 
in the manner hereinafter stated; namely, 
by depositing with the Bank tbe sum of 
Rs. 22,000 in cash, bearing interest at the 
rate of 5 percent. per annum, payable at the 
Bank of Bengal, Rangoon, half. yearly, and a 
demand promissory note, dated the lat 
Ostober 1902, for Ra, 25,000, signed by 
S.N. Ramanathen Chetty and V. V. R. 
Ohookalingum Chetty jointly and severally, 
in favour of the said Gnanamuthu Stephen, 
and by him endorsed to the Bank, the 
said demand promissory note to be a son- 
tinuing sesurity for so long as-the khacanchee 
shall be liable under this agreement to the 
Bank and by the mortgage hereinafter re- 
sited to éhe Bank to seoure the” farther 
sum of Rs. 25,000. And whereas in part 


performanse of the said agreement the 


said Gnanamathu Stephen has deposited 
with the Bank the said sum of Rs, 25,090 
and also the said promissory note, partiou- 
lars whereof are spesified in the first 
ashedule hereto. And whereas by an indenture 
bearing or intended to bear even date with 
these presents and made between the said 
Gnanamatha Stephen of the firat part, the 
khazanchee of the second part and the 
Bank of the third part, all that dwelling. 
house and premises known as No, 1l, 
Mission Road, Rangoon, more partioularly 
specified in the second schedule heyeto are 
in further pursuanes of the said agreement 
mortgaged and charged tothe Bank as 
sesurity to the extent of the further sum | 
of Rs. 25 ,000, for the edue and faithful 

performance by the” khazanchee of the 
duties of his said effise, And whereas these 
presents are entered into for the purpose 


ae 


À INDIAN CASES, - [i920 


8,"N, SEN t, BANK OF BENGAL. 


.of defining generally the duties, liabilities 
. nd responsibilities of the said office of 


khazar chee.” 

The material clauses of the agreement 
gre tke following :— 

“1, That the khozanches shall be and 
sontinue the  kahzanchee of the Rangoon 
branoh of the Bank from the date of these 
presents at a monthly salary of Rs. 350 
only such service being determinable on 
either side by three ealender months’ notice 
to that effect. 

“2, That the duties, liabilities and res- 
ponsibilities devolving upon the khazanchee 
as such khazanchece as aforesaid, sball be 
sach as either by oustom or contrast usually 
devolve upon a khaeanchee in the employ of 
ihe Bankinoluding the duties, liabilities and 
responsibilities hereinafter mentioned. 

* * * * * 

"9. That the khazanchee shall enquire into 
and as fax as possible areertain and, if 
required to do so, truly and faithfully report 
in writing upon tbe identity, oredit, solvency 
and siroumstances of all persons being Asiatis 
residents in India or Burma, who shall after 
the date hereof have dealings of any kind 
with -the Bank through the Agensy of the 
kkazanchee in the course of his employment 
as khazanchee,.and shall make good to the 
Bank all losses and expenses by reason of 
any carelessness, or default or misrepresenta- 
tion in any &uoh enquiry or report,mada by 
the khazanchee during the courge of his 
employment as khazanchee, 

“oie * x * * 

"8. That the said cash deposit and pro- 
missory note so deposited as aforesaid shall 
remain in the bands of the Seoretary and 
Treasurer for the time being of the Bank as 
seeurity for thé faithful discharge by the 


- khazanches of the duties of his office, and 


also fcr the proteation and security of the 
Bank, .their suosessors or assigns againat 
any such damages, losses, costs, charges and 
expenses as are hereinbefore eet fortb, and 
that the said seourities ehall not be slaimed 
by or ,returned to the said Gnanamathn 
Stephen unti] all acsounts between the 
khasanches ant the Bank, their successors 
or assigns have been finally closed and 
settled, and all bajances, if any, due by the 
khaeanchiee shall have been paid *and dit- 


eharged. . . 
,'"9. Until any euch lors or damage shall 


happen, interest on the said sash deposit of 
Rs. 75,060 atthe rate of 5 .per cent, per 
annum shall be paid by the Bank . . p 

It is admitted that the firm of which 
Edward Stephen was either a partner or 
sole member somes within the description of 
Asiatic residents in Burma, 

The aasount of Edward Stephen being 
generally overdrawn he was expected to 
furnish, ard did furnish, sesvrity whioh 
varied from time to time, This seourity 
generally took the form of promissory notes 
by Chetties engaged in finanoial transactions. 
These notes were indorsed and handed to the 
Bank. From time to time the makera would 
pay off the notes, and then Edward Stephen 
would feteh them away from the Bank ard 
deposit, if the state of the assount required 
it, some other promissory notes as security. 
Apparently he was to this extent trusted by 
the makers that they would pay him the 
money without requiring the immediate 
production of the notes, and would leave it 
to Stephen to hand them back later. 

The block of securities to whioh reference 
has been made consisted of six notes for 
large sums, three made in 1907 and three 
in 1908, At different dates in 1908 and 
1909, all while Edward Stephen was 
khazanchee, the sum* due on these notes 
was paid, in some cases by one pay- 
ment, in some by instalments, to Edward 
Stephen by the makers. Edward Stephen 
did not inform the makers that the notes 
bad been indorsed over, and were in the 
possession cf the Bank so that he could not 
give a gocd disobarge without getting them 
from tre Bank; he did not inform the 
Bank tbat tbey had been paid; and, though 
the sums paid by the makers found their 
way to Edward Stephen’s account with the 
Baik, ard to that extent reduced his debit 
balance, the maneger of the Bank was leit 
in the belief that he still bad these notes 
asgocd seouriiy, ahd sonsequently allowed 
from time to time larger overdrafta than he 
otherwise would have done, Jt was dus 
to this eireumstancee that Edward Stephen 
was allowed to ovqrdraw fd so darge an 
extent, and to bé upon the final winding-up so 
heavily indebted. e 

"T'hat'these transaetions were frauds upon 
thé makers of the promissory notes there 
ean be no question, nor tan if, in their 
Lordships’ opinion, be doubted that they 

. & 
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were frauds upon the Bank, It is true that 
the. notes being negotiable instruments, and 
having been transferred: to the Bank for 
value, payment to Edward Stephen did not 
operate as a discharge to the several makers; 
and that the Bank as holders in due aourse 
might possibly still.sue upon them: and. oom pel 
the:makers to pay over again. But in the 
first: plase the- Bank . was- entitled to hold 
these dosuments as unquastionable securities, 
and not securities whieh would almost 
necessarily involve litigation if they were to 
be realised. Secondly, the Bank was entitled 
not fo be put into the odious position which 
such litigation would put it in, a position 
extremely likely to injure ita popularity 
and its eustom, ` 
Edward Stephen filled'a dual oapasity it would 
be quite possible that a plausible case 
might be set np by each maker to the eífest 
that he must be deemed to have paid to 
Hiward: Stephen in the  oapasity of au 
offiaer of the Bank; that the Bank had, in 
fast; through Hdward, got the money, and, 
therefore; that-it was inequitable to sue him 
to:recover it over again. 

Thus while to the belief of the Bank 
manager the paper remained as good a 


security as itewas ab the firat, its value had’ 


atleast seriously diminished: it was no longer 
an absolute, but at the bast g questicnale 
security. 

Now was this fraud committed by Edward 
Ban 6ustomer, and not revealed nor provided 
against by Elward as khazanches, one of 
those acts or defaults for which the seaurity 
deposited by his father sonld-be made respon- 
gible P 

Clause 2 of the agreement defines the 
duties ofa khazanchee as thosa which either 
by custom or contract usually davolya upon 
such an officer inaluding, bat not confined. 
to, the duties, liabilities dnd responsibilities 
afterwards set out in detail That an offizser 
of the “Bank who has heard some rumgur 
that a customer is or may be doing something 
fraudulent may be absolved from communi. 
cating’ his information to his superior is quite 
possible, *This argumen* was foroibly brought 
before their Lordships by "Counsel for tha 
appellants. But when” it is no longer a 
question of rumour or probability, but the 
cfixer knows, gud as he was himself the 
fraudulent person he knew, and when the 
fraud was of the kind whigh it was, it seems 

* 
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pretty plain that it would bs a breash of 
duty not to aommunicate it. 

If evidense were wanted to prove tliat 
this was one of the duties which by eustom 
or contrast would devolva upon a Ehazanchee 
theevidenseof Mr. William Maskintosh, acting 
Agent of the Bank of  Bsngal, evideuse 
unchallenged by aeross examination and un. 
sontradioted, woull be suffisient to prove 
this. 

Bat the Bank also relies upon olause 5 
whiok makes it the duty of the khazanchee 
to enquire into and, so far as possibla, 
ascertain the credit, solveney and: sirsam: 
stanses of Asiatia residents who have dealings: 
with the Bank through his agen»y and in 
the course of his employment. 

It is true that in the same olause osoura: 
the phrase that he is to report in writing 
when required, and that he was not required. 
Bat if it is his duty to enqiira and aseertain: 
and the result of the asoertainment is such 
as would lead the manager of the Bank 
to olose the eustomer's assount, there needs 
no requirement to make a report neoessary; 
the ascertainment would be idle if it was 
not followed by the proper result, that’ is 
@ report. 

In their Lordships’ opinion the Court of 
Appeal put the right -oonstrastion upon 
these clauses, and, therefore, the  effeata 
deposited as seourity for the faithful dis. 
charge of the duties of his offise «and for- 
the proteotion and sesurity of the Bank 
against sush losses as are set forth in the 
instrument may be retained by the Bank 
until all such losses have been discharged, 
. There remains the question whether the 
Bank has sastained any loss, in other words, 
whether the Bank was bound to realise the 
promissory notes, obtain pfyment of them 
over again, and apply the' sums received to 
wipe out the debit balance. As to this it 
appears that the Bank did make applisation 
to each of the makers, and reseived for 
answer in each case that the makers had, 
as in fact they had, paid the money to Edward 
Stephen in the belief that he was the holder of 
the notes, 

Afterwards, and during the ourse of much 
disoussion and correspondence, the Bank as. 
already stated passed thg notes to Sen. It - 
may well be that in his bauds they were. 
valueless besause he, represents Edward, but 
if there were any, value to be got out of 
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them at all it could be just as well got by his 
eo: plaintiff, Rajh, as by the Bank. 

- In their Lordships’ opinion the Bank was 
not "bound to sue these makers and compel 
them to pay over again. It may be doubt. 
ed whether, in any event, the Bank would 
be bound to sue upon the notes, but in the 
particular circumstances it would put an in- 
tolerable burden upon the Bank. 

The Bank was probably bound (if so 
required) to hand the notes over to the 
father’s representative, so that he might 
make what he sould out of them, at any rate 
to the extent of the value of the seourity 
whieh he had deposited. But in substance 
that is what was done when the notes were 
transferred to Sen. If the Bank either 
sould not realise or was not bound to realise 
the notes, the debit balance remains; and 
it is larger than the total amount of the 
security deposited. There was, therefore, 
misfeasanse by the khosanchee within the 
terms of the agreement, and by reason of such 
misfeasanse there was a loss incurred by the 
Bank to the full extent of the seonrity. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with oosts. 

Appeal dismissed, 

Solisitors for the Appellants:—Mesars. 
Sanderson, Atkin, Lee & Eddis. 

Solisitors for the Respondents:— Messrs. 
Arnould &, Lon, " 


LAHORE HIGH COURT. 
MiISGALLANEOUSI Hurst Civi, APPEAL No, 940 
or 1919. 

July 24, 1919. 

Preseni:—Sir Henry Rattigan, KT., 


° Chief Justise. 
` DATA RAM— VENDLE -PLAINTIFF 
— APPELLANT 
versus 
DBOKI NANDAN AND OTHERS— 
RESPONDENTS, 


Provincial Insolvency Act (HI of 1907), s. 22—~ 
Official Receiver, conduct of, by whom to be brought to 


' notice of Cougt—Inhereat Tous of Court to rectify 


Pad 8, 


The conduct of an Official Receiver in any particular 
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respect may be brought to the notice of the Court 
by any person with a view to having, the Receiver'a 
acb or decision in any particular matter reversed or 
modified, ib is not merely the insolvent or the credi. 
tors or any aggrieved person who can take action in 
this respect. [p. 7, col. 1.] ` 

A Court has inherent power to rectify the errors 
or mistakes of a Receiver or to reverse or modify 
his acts or decisions, and in such a case the time 
limit prescribed by section 24 of the Provincial 
Insolvency Act would be no bar to action being taken 
by the Court. [p. 7, cols. 1 & 2.] 


Misaellaneous first appeal from the order 
of the District Judge, Karnal, dated the 
lith March 1919, < 

Mr. Shamair Ohand, for the Appellant. 

 Messrs, Nand Lal and Manohar Lal, for the 
Respondents, 

JUDGMENT.—In the course of oertain 
insolvency proceedings the Ressiver appoint- 
ed by the OCourt sold, by publie auction, 
the insolvent’s equity of redemption in 
respeot of certain agricultural land in the 
Gurgaon District, The sale took plase on 
the 20th September 1918 and the highest 
bidder was the present appellant, Data Ram, 
whose bid of Rs. 3,200 was accepted by the 
Receiver. Subsequently a saleedeed in 
favour of Data Ram was duly exeonted and 
registered by the Receiver, but on the 18th 
and 19th of Ostober 1918 the mportgagees of 
the property and two *persons named Karori 
Mal and Hargopal respeotively filed applica- 
tions in thé Court of tbe Distriot Judge, 
alleging that there bad been irregularities 
in connection with the sale proslamations 
and the eonduoet of the sale and that a fair 
price had not been obtained,fcr the pro- 
perty in sonrequence. The Receiver was 
called upon to make a report, and on the 
4th Desember 1:18 he submitted the required 
report explaining the osireumstances and 
pointing out that the objestions to the sale 
were time-barred under section 22 of the 
Provinsial Insolveney Aet of 1907 and that 
the sale was good and valid. The Distriet 
Judge, however, on the llth Marsh same to 


. the’ sonclusion that the sale was not pro- 


perly advertised and that the price obtained 
was not the highest whioh the landeeould 
fetch. He sascordirg]y dirested that a date 
should be fixed for an auetion to take plase 
in his Court at Karpal, and added that if 
at “tthe -subsequent sale no higher bid tban 
tha? alreddy made by Data Ram was 
received, the salein the latter’s favour would 
be sanctioned; otherwise sanction would by: 
.9 
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given to a-sale in favour of the highest 
bidder. Data Ram has appealed from this 
order and his appeal was filed in this 
Court on the lat May 1918. In the meantime 
the second anotion was duly held ou the 16th 
April 1919 and a sale effected for Rs. 7,600 
in favour of Tota Ram. The second sale 
was confirmed by order dated the Ist May 
1912, the same day on whioh the present 
appeal was filed in this Court, 

The grounds urged on behalf of the ap- 
pellant are— 

(L) that the objestions to the sale in his 
favour were time-barred under the provisions 
: Beetion 22 of the Provincial Insolveney 

ot; 

(2) that the objestors had no locus standi 
under sestion 22 of the Aot, inasmuoh as 
(a) Karori Mal had sold his deeree on Sth 
Maroh 1916 to Banwari Lal who, by order 
dated the 2nd May 1917, was entered on 
the list of ereditors in his place, and (b) 
Hargopsl, the éther objestor, merely signed 
the application bo the District Judge but 
took no further part in supporting it in 
Court. In this sonnestion it is pointed out 
that the Pleader who filed the application 
expressly purported to act on behalf of Karori 
Mal only; and 

(3) that there were no irrggularties in 
the sale proceedings and that consequently 
no one suffered substantial injury by reason 
of such irregularities. 

Aa regards tho firss two grounds of appeal, 
which oan beedealt with together, I have 
been referred by Mr. Nand Lil on behalf 
of the respondents to a case decided by a 
Division Benoh of the Caleutta High  Conrt 
and reported as Hanseswar Ghosh v. Rakhal Das 
Ghose (1). This oase seama to me Lo be exactly 
jn point.and good authority for the proposition 
that it is not merely the Indolvent or the oredi. 
tors or apy other aggrieved person who oan 
take action to bring the conduct of a Resewer 
in any particular respect to the nofise of 
the Cougt with «a view to having the 
Reseiver’s aot, or decision in any particular 
matter Yeversed or medified. The Reoeiver 
is an officer of the Court,.and when it 
comes to the knowledZe ofthe Court that 
his aotion in any particular respent ig open 
to objection, thes Court must have inherent 
powers to rectify the Reesiver’s errors or 


* “(1) 20 Ind Oas. 6334 18 C. W. N. 863; 18 0. L. Je. 
* . 


INDIAN CASES. à 1 


mistakes, or to reverse or modify his acts 
or desisions, From this point of view it 
would be immaterial if the Court acted 
upon information supplied by persons who 
were outside the scope of section 22 of the 
Act; and in such a sase the time limit 
presoribed by seation 22 would be no bar 
to action being taken by the Uourt. The 
question then is whether upon the merits 
the Court was justified in setting aside 
the sale in favour of Data Ram, Regarding 
this point the District Judge states that 
the sale was not properly advertised and 
that in eonsequenae the prise obtained was 
pot the highest which the land sould fetch, 
There is nothing on the resord to show that 
a copy of the proclamation of sale was Set 
up at the Court’s house at Karnal, and the 
allegation that the Reseiver took no proper 
steps to proclaim the sale is supported by 
the faot that at the second sale no amaller 
a bid than Rs. 7,600 was obtained whereas 
on the first occasion the property was 
knoeked down to Data Ram for Rs. 3,200. 
Obviously substantial injury resulted to the 
judgment-debtor and this injury was, I 
think, due to the faot that the Reaetver 
took no proper steps to advertise the frst 
anotion. 

Taking all the faots into consideration, 
I am of opinion that the District Judge 
asted regsonably and in the interests of the 
insolvent and the ereditors in setting aside 
the first sale. I assordingly dismiss this 


appeal with oosts. 


Appeal dismissed. 





ALLAHABAD HIGH CQUBT. 
Seconp ÜCi1vip APPEAL, No. 1835 or 1917, 
June 4, 1920 
Present:—Mr. Justice Ryves and 

Mr. Justioe Gokul Prasad. . 
WEZARAT HUSAIN AND ANOTHER— 
DaFEN vasT3— APPELLANTS 

rersus. e 
MOHAN uAL-—PiatNIFF— 


Ree PONDENT, 
Mortgage—Bond payable by instalments—Inierest 
to be charged in case of dejault—Payments made irregus 


3 INDIAN 
WEZARAT HUSAIN t, MOHAN LAL, l 
larly—Mortgagee apportioning payments towards 
principal amd interest— Waiver, acceptance of instal- 
ments, whether amounts to. i 


A mortgage-deed provided for tho payment of 
the'mortgage-debt by nine half yearly instalments 
without interest, but in case of default it was agreed 
that-the mortgagee would be at liberty to cancel the 
arrangement as to instalments ånd could sue for the 
whole amount and charge interest at a stipulated 
rate Default was made in the: payment of the first 
instalment, which was paid too late. The mortgagee 
credited part of the payment towards interest which 
had begun to run and the balance towards reduction 
of the principal Various other sums were paid and 
wére apportioned in the same way. Eventually, the 
mortgageo broughtthe present suit to recover the 
unpaid debt plus interest:-- 

Held, that the mortgagee was entitled to sue for 
interest and that" the acceptance by him of pay- 
ments of principal and interest due under the mort- 
gage-deed did not constitute a waiver of his right to 
charge interest. [p. 9, cols, 1 & 2; p. 10, col. 1.] 


Sesond appeal froma decree of the Dis- 
triot Judge, Budaun. | 

‘Mesers. Iqbal Ahmad and Mukhtar Ahmad, 
for thé ‘Appellants. | 


Mr. Ibn Ahmad, for the Respondent, 


f JUDGMENT.—The facts out of which 
this appeal arises must be carefully noted, 
The mortgagor (defendant-appellant No. 1) 
horrowed a sum of Rs. 99 under a mortgage 
of his Zamindari property, dated the 14th 
September 1897. The rate ‘of interest agreed 
upon was two. per cent. per mensem, He 
paid nothfóg at all either towards prinoipal 
or interst, so that in 1904 the debt had 
swelled to Rs. 450. The mortgagee’ then 
threatened to sue to recover this amount, but 
was persuaded by the mortgagor to give bim 
time and renew the mortgage. Thereupon 
the mortgage now in suit was executed on 
the 3rd August 1904. The terms of this 
mortgage were móst favourable to the mort. 
gagor, for he was given 43 years io pay off 
the debt of Rs. 450, due under the former 
mortgage, by nine six-montbly instalments 
of Rs. 50, payable at the end of f us and Jeth 
in each year, without interest. The same 
property was again mortgaged. It was 
agreed, however, that if default was made 
in the, payment of the instalments, the 
mortgagee was” at liberty to cancel ` the 
arrangement as to instalments and sould sue 
‘for the whale amovmt and charge interest af 
2% per cent, per mensém, Default was made 
in the very first instalment; it was paid too 
late, When the money was paid, the{mort- 
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gagee plased partof it towards the interest 
that had begun to run, and the balance was 
credited in reduction of the prinsipal. Later 
on, various sums were paid; the sesond 
item was Rs, 50, paid on the dats on which 
the second instalment was due. The mort- 
gigee, however, apportioned it in the same 
way as he had done with the first payment, 
partly to pay off the interest which had 
assrued, and the balance towards prinsipal, 
No more instalments were paid, bat the 
mortgagor from time to time made irregular 
payments of varying sums,all of which were 
duly oredited, ard amounted in all to 
Rs 33). 

The mortgagee plaintiff-respondent now 
sued to resover the unpaid debt plus interest 
as stipulated in the mortgage deed. The 
mortgagor was made defendant No, 1. His 
wife was joined as defendant No. 2, besause 
her name appeared in the Khewat as owner 
of the bulk of the mortgaged property. 
The other defendants were subsequent pur- 
ohasers or subsequent mortgagees of portibna, 
of the mortgaged property. We ara not, 
here conserned with them. "apes 


The defense to the suit of the mortgagor 
was that he had paid eight instgdmants, 1. e., 
Ra. 400; that the  mortgagee'a allegation 
that he had paid only Rs. 390 was wrong; 
and that the mortgagee having assepted the 
instalments, he was not entitled to oharge 
interest, and could only resdver Ri. 50, due 
for the last instalment, 


His wife's defence was thaf the property 
mortgaged did not belong to the mortgagor 
at the date of the mortgage, because, some 
six months previously, he had transferrad 
it to her by a registered deed in lieu of 
her dower-debt of R:. 25,000, which waa 
unpaid. The trial Qourt decreed the suit, 
but reduced the rate ‘of intérest to'that of 
the’ original bond of, 1897, as the plaintiff 
agreed’ to assept this rate. Both the mort?’ 
gagor and his wife appealed, and “ their 
appeals were dismissed by the  Digtriot 
Jadge. "e 7 

"Both some herg in fecond appeal, 

The wife's appeal, may be disposed of 
at ence.. Both Oourts have found that 
the gileged transfer in her favour iu lieu 
of dower was frandulent, and as that finding 
was based on legal evidence it oonoludes hen, 
appeal, .e 


 Bagee had mot so treated them, 


- (1)128 4. 622; 3 ALL. J. 469. 
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On behalf of, the mortgagor two grounda 
have been pressed:— 


(1) ° ‘Besause when the mortgagee.did not 
exercise his right to enforse the penalty 
bat‘ continually accepted irregular pay- 
mente, if amounted to a waiver in 


(2) "Because a personal. decree more than 
six years after the accrual of the right 
is against law, and such slaim was barred by 
time". — — 


We ean dispose of the sesond ground 
at once; it has been found that the last 
payment was made on 8th July 19:2 and 
the suit was instituted within six yopra of that 
date; the personal liability, therefore, had 
been kept alive, and the personal decree was 
not barred. 


The first ground of appeal is based on 


the. ruling of this Court in Saihawat Husain 


v. Gajadhar Prasad (1). But before we oan 
is applieable, we 
must see what were the facts found, The 
firet instalment was due on the 4th February 
1905. It was not paid till some days 
afterwards. The next instalment of Rs. 50 
‘was paid oftethe 3rd July 1905, whioh was 
the due date of the second instalment; no 
other instalment was paid on gthe stipulated 


dates, but various suma were paid from time 


to time, the last being a sum of Rs, 102, paid 
about the 8th Joly 1912; and it has been 
found that Hs. 3:0 only, and not Rs. 400, 
had been paid by the mortgagors. As we 
have shown above, default was made at 
the first instalment and the mortgagee at 
once began to eharge interest, The second 
instalment was not received by bim as an 
instalment towards the principal debt. 
mortgagee admittedly gave receipts for all 
payments made; the mottgagor has produced 
only four of these, and they allshow that 
the receipts were not given for instalmerts 
as such or for any partionlar instalment, 
but merely as payments towards the prinsipal 
and interest gue under the bond. Apparently 
aS the District Judge finde, the mortgagor 


did not ask the mortgagee to accept tho 
payments as instalments and he certainly., 


knew from the receipts that the mort- 


* 
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being the, inati; the ruling relied upon does 
not apply. 

Tben it was argued that tho mortgagee 
must be taken to have assepted the sesond 
instalment of Rs. 50 paid on its due date 
as an instalment, and that that fact at once 
and for ever prevented him from enforaing 
his right to interest, because in law it 
amounted to a waiver. But as we have 
pointed out, it is fonnd that he did not 
Bo accept it; but, even if he did, the argu- 
ment is unsound, See Ramdhant Sahu v, 
Lalit Singh (2). There eight instalments, 
though irregularly made, had been aceepted 
and default was made in the two last 
instalmente, The plaintiff alaimed to recover 
the balanse due on the bond with interest 
as stipulated in oase of default. The lower 
Courts held that the plaintiff had waived, 
the defaults made by the mortgagor, and 
was entitled only for the balanoe due on 
the last two instalmenta. This Court held, 
that as the Lond gave the mortgagee the 
right to recover the whole of the balanas 
due upon failure to pay avy instalment, 
the plaintiff was entitled uron default being 
made in the payment of the 9th instal. 
ment to sue for whatever amount remained 
due to him under the bond. In that par. 
tisluar case the plaintiff, in appeal, did not 
slaim interest, except from the date of the 
deoree of the first Court, and that this 
Oourt allowed him. In. that age, too, the 
ruling of Sakhawat Husain v, Gajadhar Prasad 
(1) was relied upon but it was distinguished 
in the following terms: | 

“That ease is clearly distinguishable from 
the present. In that oase as in the present 
some instalments, though paid irregularly, 
had been reseived, but the suit was brought 
after all the inatalmente had besome due 
and the only question was whether the 
plaintiff was entitled to interest in aseord- 
ance with the terms of the bond, such 
interest being payable in ease &f default 
being made in the payment ‘of any instal. 
ment. It was held that the ereditor, having 
received the amounts of the instalments 
whieh had been irregularly paid, was not 
entitled to interest on thosa amounts,” We 
note that Stanley, O. J., was a party to both 
decisions. 

Following this ruling, even if the — 


(2) 5 A, L, J. 609 A. W, N, (1908) 265 


‘debt with 


. appears to ng to be 


10 


INDIAN CASES, 


J 


[1620 


EAST INDIA CIGARETTE MANUFACTURING COMPANY LD t. ANANDA MOHAN BABAK, 


- instglment be treated as an instalment paid 


and received as such, it was still open to 
the mortgagee if defanit was made in future, 
as it was, to sue for the balanse of hig 
interest. A note is made in 
Rustomji’s Law of Limitation, 2nd Edition, 
at page 297, whish seems in point and 
good law. He says: 
“The law now appears to be that such 
payment and acceptance js suffisient eczdence 
of waiver, but the payment must be on 
aosount of the specific instalment in arrear 
and not a mere payment in redustion of 
the whole debt, (4, ¢,a mere payment on 
account generally will not snffiee).” This 
note ia stated to be based on an unreported 
ruling of a Divisional Bench of this Court, 
but the referenee given is wrong and we 
eannot traoo it. In the asse before us it 
has been held that the payments made 
were made generally in reduotion of the 
debt. a 

Ep The result is, the appeal fails and is dismiss- 
ed with costa. 


Appeal dtsmissed, 


 GIMMIMMRIPORAPAMMRER. I. 


. CARCUTTA HIGH COURT. 
Appeal FROM O«nkR No. 22 or 1919, 

“ August 1!, 1919, 
Present:—Justise Sir Asutcsh Mookerjee, 
Kr., and Mr, Justiae Panton, 

Tus EAST INDIA CIGARETTE MANU. 
FACTU RING COMPANY, LIMITED— 
PLAINTIFF— APPELLANT 
‘versus 
ANANDA MOHAN BASAK AND OTHERS 
— DEFENDANT: — RESPONDENTS. 

Civil Procedwre Code (Act V of 19(8), O. XXXVII, 

7, 3, O. XXXPUL, v. 6—Attachment before judgment— 
Consent order chatging property with amount of claim 
— Nature of charge - Insolvency—-Appeal by secured 
creditor—Receiver made respondent ~ Joinder of all 

creditors, whether necessary. 


Where ufon an application under Order XX XVIII 
of the Civil Procedure Code for attachment before 
judgment in a suit brought against an insolvent 
debtor, the Cou; on the spplication of ihe debtor 
for leave to defend the suit made an order by con- 
sent granting the debtor's application conditional on 
his ta) consenting to the interim attachment of his 
proper ‘ty and to the said property being charged with 


x 


the re-payment of the amount of the plaintiff's claim 
and (b) furnishing seourity within a fortinght of the 
date of the order: 

Heid, that the charge created by the aforesaid 
order was not of a temporary character but subsist- 
ed till re-paymeut of the plaintiff's claim. — [p. 11, 
col, 1.] 

Where inan appeal in an insolvency proceeding 
by & secured creditor of the insolvent the Receiver 
is impleaded asa party respondent, it is unnecessary 
to join all the creditors of the insolvent as respond- 
ents. [p. 11, col. 1.] 

Appeal against the deeree of the District 
Judge, Dacoa, dated the 20th of November 


1918. 


Mr. B. L. Miiter, Babus Frovas Ohandra 
Matter, Ambicapada Chowdhury and Mr, A. S, 
Atyer, for the Appellant. 


Dr. Sarat Ohandra Basak and Babu Krishna 
Kishore Basak, for the Respondents, 


JUDGMENT.—This is an appeal by one of 
the oreditors of an insolvent, whose conten- 
tion that he isin the position of a secured 
ereditor has been overruled hy the District 
Judge, The deeision of this question depends: 
upon the legal effest of an order made by 
this Court on the 7th Marah 1918. At 
that time a suit had been instituted by the 
appellant against his debtor., Two pro- 
seedings were before the Court? one an ap- 
plieation for aitaohment Before judgment 
under Order XX XVIII, Civil Procedure Code, 
the other an aopiioation by the debtor for 
leave to defend the svit instituted against 
him under Order XXXVII, Civil Prosedure 
Code. On the 7th Marah an, order was 
made by consent. 'The material part of 
the order was in these terme: ‘Upon 
the defendant sonsenting to the interim 


: attachment of his property ard also consent- 


ing to the said property being considered as 
charged with the re payment of the amount 
of the plaintiff's claim in this suit, it is 
ordered that the defendant, within a fort- 
night frem the date: hereof furnishing, 
seourify to the extent of Ra. 5,000, be at liberty 
to appear in and defend the guit, and. it ia 
ordered that the said affidavit be considered 
as his written statement in thif suite with 
liberty to file & supplementary written state. 
ment.’ Notwithsfanding this aonsent order, 
the defendant neither appeared nor defend. 


eed the euit; mcr was security fgrnished, The | 


question in «controversy is, Whether the 
sharge sreated by this consent order was in. 
tended to be in operaticn fore the two weeks 
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allowed to the debtor to furnish seeurity or 
whether the intention was that the aharge 
Bhould remain in operation till re.payment of 
the amount of the olaim, The District 
‘Judge has adopted the former view; in our 
opinion, it is fairly slear that the latter 
alternative is correot. The seeurity was to be 
for Rs, 5,000 only. At the date of the order 
it was doubtful whether the security would 
ever be furnished. The oreditors obtained 
& consent order which gave them a charge 
on the property attached, a charge to sequre 
re-payment of the entire amount of their 
claim. lt is not probable that the conten- 
tion could have been that this charge should 
be of & temporary character and should be 
in operation for two weeks only, atthe end 
of which period it might transpire that no 
sesuriby was furnished. 


The result is that this appeal is allowed, 
ihe order of the District Judge set aside and 
the case remitted to him with the intimation 
that the charge ereated by the consent order 
“must be deemed, not of a temporary charas- 


ter, bat subsisting till re payment of the, 


olaim inthe suit. The appellant is entitled to 
his costs of this appeal. We assess the hearing 
fee ab five geld mohu's, 


We may add that it has been suggested by 
the respondent that other qeestions arise 


whioh may require disoussion, It is im. 


possible for ns to deal with such questions 
here; they must be dealt with by the Distriot 
Judge, It has also been faintly argued that 
the appeal is*not eompetent, because all the 
ereditors of the insolvent have not heen 
joined as parties, In our opinion, it is not 
necessary to bring them before the Court. 
The Receiver isa party respondent. He is 
in sharge of the estate and the duty is east 
upon him to distributg the assets amongst 
the oreditors subject to sueh direstions as may 
be given by the Conrt., Two of the areditora 
have Sbtained leave from this Court te be 
heard in support of the order made by the 
District Judge. The other creditors did not 
appear to contest the slaim of the appellant, 
nor have they expressed a desire to ba heard 
in this Court. In these cirsumstanoes, ib is 
impossible to hold that the creditors ewho 
have hitherto taken no interest .whatapever 
in these proseedifgs, should all be directed to 
appear here so that the matter in ogntroversy 
' may be disoussed jn their presence, — , |. 
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Let the record be sent down as soon as 
possible so that the oase may be taken up at 
an early date. . 
Apreal allowed, 


LAHORE HIGH COURT. 
Frast Civiu APPEAL, No. 2464 or 1214. 
November 24, 1919. 
Present: — Mr. Justioe Seott- Smith 
and Mr, Justices Wilberforoee. 
GORDHAN DAS—Puatstire— 
APPELLANT 
Cereus 
Musammat RU KMAN AND OTRERE— 


DEFENDANT3—— RESPONDENTS, 

Mortgage by conditional sale—Mortgagor, minor, 
living as member of joint Hindu family with co. 
mortgagor—Notice of demand on co-mtrígagor, whether 
sufficient notice to minor— Foreclosure, application for 
-Demand, whether should immediately precede 
application, 


In the case of a mortgage by conditional sale by 
two brothers one of whom is a minorand lives with 
his brother as a member of a joint Hindu family, a 
notice of demand re eived by the major for himself 
and as guardian of his minor brother is sufficient 
notice to the lattor. [p. 12, col, 1,] 

The mere fact that a domand does not immediately 
precede an application to foreclose a mortgage, but 
was made some time previous to the application for 
foreclosure, is not a defect which wonld invalidate 
the proceedings keld upon such application. [p. 12, 
eol, 2. ] 

First appeal from the deoree of the 
Divisional Judge, Delhi, dated the 6th 
August 1914. 

Lala Mot Sagar, R. S, and. Me, 
Rai, for the Appellant, z 

Messrs. Lakshmi Narain and Ralli, for 
the Respondents, 

JUDGMENT.—In this oase the plaintiff 
sued for poseession by foreslosurg of mort- 
gaged properly. His suit was dismissed 
cn the ground that the forealosure proceed- 
ings were not regular and suffieient, no 
demand having been made for , psyment 
immediately before the applisation for notiae 
of foreolosure, The learned Judge sited 
Hazıra Singh v. Muhammad Khan (1) as 
san authority that a demand 4mmediately 
preceding the applisation for notice of 


Balwant 


e 
(1) 184 P. L. R. 1901. 
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forealosure. was.nesessary. On-appeal before 
ua Counsel urges that the view taken in 
this judgment does not eorreotly. represent 
the law. and. that the ratio decidend: of this 
judgment is also faulty. 

As Counsel for the . respondents has 
sontended before us that there is no proof 
on the record of the service of any notiae 
eof demand, it is first nesessary for us to 
diseuss the evidence on this aubjeot. The 
plaintiff states that many demands were 
made. previous to the application for notice 
of foreslosure, whish was dated the 15th 
of May 1911, The application sontains a 


statement to this effeet, though the re-' 


levant words have been omitted from the 
translation on page 20 of. the paper. book, 
He relies, however, especially on a regis- 
tered: notise, dated. the. 30th of August 
1909, which was. served upon Hira Lal for 
himself and'as guardian of Kapur Ohand, 
the, other. mortgagor. 
ug, to, be, no doubt. that. this, registered 
notise. was received by. Hira. Lal. He is 
now dead, but there is reliable evidence 
as to his. signature given. by. Sardari 
Mal. It, was, also sontended. by, Mr, Ralli 
for. tha; respondents 


demand was defective, inasmush as Hira 


Lal- was not the guardian of, the. minor. 


Kapur Cband. The. learned Distiot.Judge, 
siting. Ras Muni: Dibiah vy. Pran 
Das. (2): and’ Lal: Singh. v. Gopal Des (3), 
considered, the. servioe suflisjenf as 


addition to this, we:notice-that a guardianship 
application printed on page «0 of- the paper- 
book shows that Hira Lal and Kapur 
Chand. were living together, and: we may 
also note that this guardianship. applica. 
tion was, dismissefl.on the ground. that 
Kapur Chand and Hira Lal formed mem. 
bers, of a joint. Hindu, family. We. oon- 
aider, therefore, that there is. no doubt 
that a registered notise. of demand was 
served upon Hira Lal in August 1£09, 
while as we have stated the applisation 
for foreclosure was- dated the i5th of 
May 12}1. We have next to sonsider 
whether the delay in tha making. of the appli- 
cation is in any way fatal to the present case. 


“In Hazarg Singhev.’ Muhammed Khan. 


(2) 4 M. I, A. 892 at p. 402; 7 W. R. P O. 66; 1 
Suth. P. O. J. 207: J Sar, P. C, J*869; 18 E, R 740, 
(3) 94 P, R. 1892, 


There appears to 


that; the notice of. 


Kishen . 


the. 
minor was living with his relation. In 


(1990 


(1) the main objection, taken appears to. 
have been that no, demand previous to 
the applisation for foreslosure had been 
made, "This objection was upheld, and; 
any further desision on the question of a 
demand immediately, preceding the issue 
of the application for foreslosure was 
unnecessary, The remarks on this question, 
therefore, were obtier, They were also 
not: based npon any authority nor upon. 
the Regulation of 1803. They were. 
merely bassd upon the ground that the. 
mortgage money would ordinarily vary in: 
amount with the lapse of time and that 
the demand ought to. be for the amount. 
for whioh the notios was. issued. We do. 
not think that this vateo deczdendé is. sound, 
as in every case there must be some delay 
between the demand and the issue of the. 
applisation for foreclosure, and there must, 
therefore, always be some variation ba- 
tween the amount demanded and the amount 
for which the notice is issued. More- 
over, a mortgagor is inno Way prejudiced | 
by any delay betwesn the demand and 
the applisation for foreslosure. Iadeed, 
the delay isto his advantage as it gives 
him further opportunify to arrange for 
payment. Counsel for the appellant has 
sited many other authorities in support of 
his eontentiong which we may  notiee 
briefly. In Bhagirath v. Neth Mal (4) 
it was not sonsidered neossary to stata. 
in the notise the precise sum demanded. 
In Dalip Singh v. Jamal Singh (5) a 
notice: issued under the Reghlation ‘was 
not considered defective merely besause the. 
amount due was wrongly stated. The same 
was the decision in Barkat Ali v. Ali (6). 
These authorities are somewhat in favour, 
of the appellant, but he does not. really. 
require their assistance, as there is no 
authority for the edntention that a demand 
should immediately precede the application 
for fereolosure. : 

Mr. Ralli for the respondents also 
endeavoured to uphold the desisionef the. 
District Judge on the ground.£hat a notice 
of the application for eforeclosure was not 
served. on a subsequent mortgagee. This 
point, wag not taken "before the District 

(4) 105 P. R. 1927; 184 P. W. R. 1907. 

(5) $ Ind. Cas. £55; 184 P. L, R. 910; 148 P. W. 
R. 1910. 

(6) 21 Ind. Cas. 642; 91 P. R. 1913; M1 P. L. ER... 
1913; 223 P. W, R. 1913, e 
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Judge and there was mo objestion by the 


subsequent, mortgages himseif. Moreover, 
as pointed out by Mr. Moti Sagar for 
the appellant, notice to a subsequent 


mortgages i8 only nesessary if there has 


been a somplete assignment in his favour, 


Mulraj v. Sobha Ram (7), 

For the foregoing reasons we disagree 
with the decision of the lower Court and 
accepting the appeal, deeree the plaintiff's 
zuit with soats in both Courts. 


. Appeal accepted, 
(7) 81 P. R. 1883. 





PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDICIAL 
ComMIssiosER’s Court, 
Marsh 3, 1920. 
Present :— Viaccunt Cave, Lord Moulton, 
Sir John Edge and Mr, Ameer Ali. 
B L. RAIL AND OTBE8S—  ÀÁPPELLANTS 
versus 
BHAIYALAL AND ANOTHER -— RESPONDENT. 


Mortgage—Mortgagee in possession as manager and 
Receiver, whether trustee—Mortgagor profligate and 
under complete influence of mortygagee—Accounts, 
failure to render—Suit to recover debt by sale of mort. 


‘gaged property — Satisfaction of amortgage—Burden of 
proof. *. 


+ 


B. a youngman leading a most immoral life, execut- 
ed several mortgages of the ances#al property of 
his family, in favour of N., an unscrupulous person 
who had B. completely under his influence and 
exercised that influence regardless of the interests 
of B Undera separate agreement N was given 
possession of practically all the property belonging 
to B, including*property not mortgaged, as manager 
and Receiver. No accounts were rendered of what 
was received by the mortgagee from or in respect of 
any of the property. N. brought the present suit to 
recover the principal and interest due under the 
several mortgages by sale of the mortgaged pro. 
perties: 

Held, (1) that the mortgagee was nota trustee 
within the méaning of the Wrgsts Act: [p 16, col. 2.] 

(2) that before he could get .a decree for sale, it 
was for the mortgagee to prove that the mortgages 
had not been satisfied and what, if anything, wag due 
under each mortgage. Lp. 17, col. J. ] 

Appegl from the desision of Mi. Skintier, 
Additional Judicial Commissioner, Oantral 
Provintes, dated the 19th April 1910. 

Méssrs, De@riyther, H..0, and G. M, 
Parekh, for the Appellants. 

JUDGMENT, 

Sir Jona Eyaz.— These are two sotsoli- 


dated appeals from a deoree; dated the 19th 


-April 1910, of the Conrt of the Judicial 


e, 


* 
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Commissioner of the Central Provipees, 
which reversed two deorees, dated the 8th 
and 22nd Juné 1908, of the Distriet Judge 
of Saugor, and dismissed two sunita for sale 
which were fried together. The plaintiffs 
‘are the appellants. 


The suite, No. 1 of 1905 and No. 2 of 1905, 


in which there appeals have arisen were 
respestively brought on the 7th January 
1905 inthe Court of the Distriot Judge, 
Suit No. 1 of 1905 was brought on a mort. 
gage of the 2nd July 1893 by morígageos 
or their representatives against Bhaiyalal 
_ Dube, the mortgagor, and his son Murlidhar 
Dube to recover Rs, 59,999, ineluding princi. 
pal, interest and sompound interest, by the 


Bale of six villages to which the mortgage 


applied. The principal sum of that mort- 
gage was Rs, 30,090. The particulars of the 
account as given in the plaint showed 
Rs 30,000 as the principal sum, interest and 
compound interest to tha 3rd “January 1905 
amounting to Hs. ?8,190-5.0 and Ra. 1,462.4.0 
oharged as having been paid by the mort. 
gagees as Government revenuó on the 29th 
August 1902, and Rs. 411-14.0 interest on 
that sum of Rs. 1,452 40, By the partienlara 
Ra. 65-7-0 of the total of Rs, €4,064-7-0 was 
relinquished, leaving’ as a result the 
Rs. 59,999 in respect of which a decree for 
Bale was sought. ln the ‘particulars no 
moneys were credited as haying been received 
by the fhortgageos, À uir 


Suit No. 2 of 1905 was brought on a 
mortgage of the 30th June i89 by the 
Bame plaintiffs against Bháiyalal Dabe, the 
mortgagor, his son, Murlidliar Dabe, and 
Bhatyalal Dube’s wifé, Latkari Bahn, to 
recover Re, 59,287-3-6 by sale of fiyo othér 
villages to which that mortzagé applied. 
The principal sum of tlie morigagé was 
Re. 40,000. The pártieulars of the neaount 
as given iu the plaint showed Rs. 40.6000 as 
the principal sum, interest and dompound 
interest to the 3rd January 1905 
Hs. 15,101-9:0 and Ra. 3,734.1 2.6 charged as 
having been paid by the mortgégeds ae 
Government revenus, dnd Rs. 1,050.14 0 
interest on that sum of Rs 3,28 1.12.6, rhüking 
B total of Hs, 59,887:3 6 in réspbet of whidh 
a decree for sale was sgught: 
tisularseno moneys were oredited as having 
been received by the biortgagoós, 

Thé principal defenóés in ach snit was 


In the par.” 
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substantially: that the mortgage had been 


'atisfied, and that there was nothing due. 


The defendant Marlidhar Dabe was born 
on the 16th July 1894, and on his birth he 
and his father Bhaiyalal Dabs constituted, 
until they separated, a joint Hindu family 


, governed by the Law of Mifakshara. The: 
property mortgaged was ansestral property. 


Bhaiyalal Dabe was a young man of defective 
education and of vicious and immoral habits. 
He was not a man of business, and he was 


-insompetent to manage the family property, 


which consisted of tbe villages mortgaged 
and of several other villages. 

The history of the oase may be divided into 
three periods in relation to the rights, powers 


and liabilities of Bhaiyalal and his son. 


Murlidhar. The periods were from the 30th 
June 1892 tothe birth of Murlidhar on the 
l6th July 1894; from the 16th July 1894 
to January 1895, when Bhaiyalal’s wife 
and her son Murlidhar were obliged to leave 
his house and to live separately from him 
in consequence of the profligate missonduat of 
Bhaiyalal; and from January 1895 to the 


filing of the suite. 


The original mortgagees oonsisted of a 


-Joint Hindu family of which Nandkishore, 


now dead, was the managing member and 
in the transaction between the parties to 


-whieh reference will be made he represented 


the family, and the other. members of that 
family negd not be specifically referred to. 
On the Ist July 1892 Bhaiyalal Dube 
executed an agreement by which he appoint- 
ed Nandkishore managar and Receiver of all 
his property, moveable and immoveable, for 10 
years, and put Nandkishore in passession. 
Under that agreement Nandkishore was to 


keep assounts and to explain them to Bhaiya» 


lal Dube in July ef esoh year, and was to 
receive certain remuneration for his work, 
Nandkishore as the managing member of his 
joint Hindu family continued in possession 
of the prdperty until about April 1864, when 
Bhaiyalal Duba determined the agreement 
of the lst July 1892; but it is not olear that 
the determination of that agreement involved 
the resumption by Bhaiyalalof the control of 
his property, and there appears to be some 
ground for saying that Nandkishore’s manage- 


. ment . continued unfil the exesution of the 


agreement" next referred to, It has beer 
alleged by the plaintiffs that on the deter- 
mination of the agreement of 1892, Naud- 
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kishore handed over to Bhaiyalal Dube all 
the acsount books whieh had oome into his 
possession, On behalf of the defendants it 
has basn denied that any acaount books were 
handed over by Nandkishore to Bhaiyalal. 
The presumption is that Nandkishore must 
have kept aceounts, showing what he had 
received and what he had expended while the 
property was in his possession, No such 
ascounta have been produced. 

On the 2nd February 1695 Bhaiyalal 
Dubs executed another agreement by which 
Nandkishore was appointed manager of all 
Bhaiyalal’s property except certain bunga. 
lows and houses in Saugor, and Nandkishore 
was put in possessio: That agreement 
contained the following olauses amongst 
others :— 

“So, thinking the business to be your own, 
you will look after the management of the 
villages, grants, gardens, sr, birs (grass 
reserves), and forests, of cash and grain 
debts, old and new, due to me, in Saugor 
Distrist or elsewhere, and of the land revenue 


.gollestions, grant leases up to three years 


without my permission, and for a longer 
period than thres years with my permission, 
take kabuliyats (sounterparts), have them 
registered, have land prepared „for. oultiva- 
tion, collect land reyeutfe, eredi Government 
dues, and pay, necessary village expenses. You 
have the power to do all these works 
for me and in my interests. You may with 
permission discontinue sr wherever you think 
fit, and give sir land for sultivation, and add 


more to the sir area where yau may think 


proper to do so. Besides the debts due to 
you, I hava also to pay other ereditors. And 
in some instances, I have borrowed at a 
higher rate of interest. So, you will devise 
means to liquidate that debi first, from my 
profits and agreeably to my wishes. You 
will realise money feofu persons indebted to 
me in aash or in grain by mutual agreement 
or by suit, sonducting'it personally or through 
Pleader or Barrister or Agent. appointed 
for the purpose or by attaohment, etc, and 
receiva money from the Treasury or Courts, 
passing a receipt therefor. "Be paying to 
me for my expprises Rs. 250 two -hundred 
and fifty a month,eat the beginning of 
each mbnth, debiting the same to my aa- 
cout, In ease I stand in negd of some more 
money for some urgent personal business; 


auch as marriage, eto., you will have to page 
.* 
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"me, to tbe extent of-Rs. 1,000 a year. Take 
a receipt from me for whatever money you 
pay, and enter it in my account in my name. 
I will see and understand the accounts every 
half year,” 

* * * * 

"This agreement will last till the liquida- 

. tion of the whole debt due to you, which is 
based upon baht-khatas (ascount books) and 
mortgage deeds. In oase I pay off your 
money with interest either by borrowirg 
from others or by selling my property if I 
lke, 1 will take back the said management 
from you. If at any time I were to sell the 
property mortgaged to you for repayment of 
the debts due to you, you will have to grant 
me permission, and I will have this right also 
that I may take at any time I thirk fit the 
management of the estate other than that 
mortgaged to you. You have my permission 
to appoint a general agent and to have the 

power-of-attorney registered.” 

* * * % 


The Judioial Commissioner considered that 
the effect of that agreement was to place the 
mortgageer, on whose behalf Nandkishore 
acted, in the position of mortgagees in posses- 
Bion, 80 far as the mortgaged property was 
concerned, and thatit was his duty to acoount 
to the mortgagor., Wath that view of the 
situation their Lordships agree, While 
Nandkishore was in possession under the 
deed of ihe 2nd February 1895, some of 
the mortgaged villages ard other villages 
of Bhaiyalal ard Murlidhar were sold by 
Nardkishore; the sale proaeeda of the villages 
so sold amounted to Ra. 94,208-14.0. Nand- 
kishore’s management of the property con- 
tinued until sometime in 1897 or 1898, when 
‘apparently he ceased to have possession of any 
of the property then unsold. 

Of the villages so cold some were purchased 
by Nandkishore. *. 


On behalf of the plaintiffs it was alleged 
that Bhaiyalal Dobe owed to the origirel 
mortgagees large sums  (khoía debts) in 
addition tg those sesured by the two mort- 
gages, gnd that, moneys reseived by Nand- 
kishore d@ring his management were applicd 
to the discharge of these debts and other 
liabilities of Bhaiyalal, leaving the mortgage 
debts due to the mortgagees unsatisfied, 
and relianee was ,plased in support of that 
contention on the fact that Bhaiyalal had 


©. 
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signed some &eknowledgments which were 
put in evidense, It was on behalf of “the 
defendants alleged that Nandkishore had 
induced  Bhaiyalal to sign papers which 
he did not undersiand. The Subordinate 
Judge stated in his judgment: "As for the 
question of undue ixfluence, there is not 
the least doubt in my mind Bhaiyalal was 
completely under the dominating influence 
of tte Lala Nandkishore.’ One of the 
doeuments which was relied upon as an 
acknowledgment wasa paper, Exhibit P-15, 
dated the 13th September 1895, whioh 
Bhaiyalal alleged was extorted from him 
on the 10th December 1895. As to that 
paper the Subordinate Judge stated in hig 
judgment: “I have no hesitation whatever in 
holding that Exhibit P-15 is nota genuine 
document, but that it was executed at the 
urging of Nardkishore long after the date 
it is made to bear." The Judicial Commia- 
sioner gave no oredence to ary of the 
alleged acknowledgments signed*by Bhaiyalal 
nor do their Lordships. The alleged khata 
debts were entered in the books of Nand. 
kishore without a single item of credit being 
shown in respeat of them in his booka. 
Their Lordships are forsed to regard those 
entries of khata debts as fietitious, and as 
made with the object of aosounting for 
some of the money which Nandkishore had 
received on account of Bhaiyalal and Murli. 
dhar. The Trial Judge found that the debts 
(khata debts), other than the bond debts 
under the two mortgages, were not proved 
"owing to the absence of assounts of manage- 
ment, whieh I hold were suppressed and 
made away with by Nandkishore, or those 
nating under him." 

The Trial Judge, aetiug on evidenag 
whish was far from conclusive and wag 
untrustworthy, found that for prineipal 
under the mortgage of the 30th June 1892 
there was due Rs, 4,7&5-10-6 and for prinoci- 
pal under the mortgage of the 2n@ July 
1-93 there was due Hs 15,129.0.5, 
whioh included a charge of Hs 1,874.9.0 
charged on the village Sahawan only, and 
adding some sompound interest he” found 
that the total amount due was Ra. 25,97 1710.8 
ard made a decrees for sale. From that 
deoree there was an appeal by the plaintiff 
to jhe Judicial Oommissi8ner, and objeo- 
tions to the decree were filed by the defend. 
ants, z : 
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fn tha appeal thé Judicial Commissioner, as 
their Lordships construe hie judgment, found 
that the plaintiffs had failed to prove that 
thére was anything due under either of the 
mortgages and by his dedree he dismissed 
the plaintiffs’ appeal and allowing the objes- 
tions filed by the defendants he dismissed 
the {wo suits. He rightly, in their Lord- 
‘ships’ opinion, found that Bhaiyalal’s allaged 
acknowledgments were worthless. Hs found 
that Nandkishore was in a position to domi: 
nate Bhaiyalal’s will, and was also in a 
fiduciary relation to him, Iuhis judgment 
he stated: 


. “Under the first deed (that of Ist July 
1892) he (Nandkishore) was in my opinion 
a trustee. Under the second (that of 2ud 
February 1895) he became a mortgagee 
in possession under a document which 
expressly provided for liquidation of bis 
debts and that mortgaged property as 
well as other property of the mortgagor 
should remain in his possession till they were 


 Jiquidated. This Court has repeatedly held 


that it & mortgagee not entitled to posses. 
gion of the mortgazed property by the 
terms of his mortgage takes possession 
thereof, whilst his mortgage subsists, 
his possession is not adverse to the mort- 
gagor, but is that of a mortgagee under 


 Beotion 76 of the Transfer of Property Aot, 


ihe terms of whioh are very wide, Sea 
Prabhutan v, Bhikulal (1) awd  Munji 
v. Kishen (2). And tbis ia a stronger case, 
possession having admittedly been. taken 
üüder an express agreement between the 
parties providing for I quidation of the 
mortgage-debt. In bth ecapasities it was 
Nandkishore’s business to keep accounts, as 
& trustee under section 19 of the Indian 
Trusts Act, whilst as a mortgagee he was 
required by sestion 76 (g) of the Trausfer 
of Property Aot to k»ep them during the 
gontinganse of the mortgage. 
herefore,«besame of the accounts, which 
Nandkisore keptas agent of Bhaiyalal, and 
whioh I am by no means satisfied that 
j9 ever made over to Bhaiyalal, he was 
bound, if he wished to enforce his mort- 
Rages, to keep in his own interest assounts 
Showing how he had discharged his steward. 
' (1) å N. L. R 92. 
* (2) Second Appeal No. 561 of 1003. 


Whatever,’ 


ship, that the alleged further advances to 
Bhaiyalal had been really néóessary, that 
the income of Bhaiyalal's property had been 
properly applied, and that it had not been 
possible to reduce the mortgages by more 
than the amount out of the sale-procoeds. 
of villages for whish the plaintiffs have 
given the defeodanta oredit. This the 
plaintiffs are admittedly now unable to do, 
The so-called Akata of Bbaiyalal consists of a 
succession cf alleged advanses to him fróm 
the 25:h July 1892 to tha 31st May: 1594, 
the four largest of which form the gon- KE 
tion of the second mortgage of the 2nd 
July 1593. There are no countervailing 
eredits, and no attempt has been made to 
show what has besome of the numerous 
sums that Nandkishore must have reoeived 
as manager of Bhaiyalal’s estate besides 
those obtained from the sale of villages. 
Bhaiyalal’s acknowledgments are in my 
opinion under these oiroumstanoes of no 
value, and cannot be made to supply the 
want of accounts, though had accounts of 
Nandkishore’s stewardship been forthcoming 
they might have been important. admissions — 
of their sorrectness, I need not, therefore, 
go at avy length into the question of the 
genuineness of Exhibit P.15, as to 
which I am, however, inoMned to sgrea 
with the lower Court. The  defendanta 
cannot in “my opinion re-open in these 
proceedings the sales of villiges—not even 
of those purobased by Nandkishore, which, 
as the suits have been framed, are not 
in question in them, thorgh they might 
possibly have been entitled to do so in prc- 
perly framed redemption suite And they 
certainly cannot re open the sales to persons 
who are not’ parties to this litigation. Bat 
the plaintiffs, for the reason l have indicated, 
sannof, in my apud enforce their mort. 
gages." 

Their ioetehios. do not assent to the 
statement that Nandkishore was by the first 
déed a trustee within the medning of the 
Indian Trusts Aot, but on the evidense 
to whioh their attention Mis, baen 
directed, they see fib regson for 
dissenting from the sconolusions ds to facts 
of the Judicial Cammissioner. In the 4 view 
Which: they take of this ake, it is not 
nésessary for them to consider whether 
any of the alleged dokhowledgments of 
Bhaiyalal relied upon by the plaintiffs e»dld 


* 
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if proved, have been binding on his minor 
son Murlidhar. This is not an ordinary 
ease of a suit for sale based ona mərt» 
gage in which it would be for the defend- 
ant, tha mortgagor, to prove that nothing 
remained due under the mortgage, if that 
was his defenae. This is, as it is to be 
hoped it is, quite an exceptional ease, in 
whieh it appears to their Lordships that 
it was for the plaintiffa to prova that 
the mortgages had not been satisfied and 
what, if anything, was due under sash mort- 
gage before they sould get a desres fcr 
sale. Bhaiyalal, a very young man leading 
a most immoral life, mortgaged the anoostral 
property of his family to Nandkishore, and 
gave Nandkishore possession praotisally of 
all his property, whieh ineladed other villages 
not mortgaged to Nandkishore, A sonsider- 
able part cf the property of whish Nand. 
kishore had obtained possession, ineluding 
some of the mortgaged villages, was sold 
by Nandkishore, and some of the mort- 
gaged villages «vere purehased' by him. 
Nandkishore did not, nor did the plaintiffs, 
redder assounts of what had been reseived 
by him from or in respeat of any of the 
property, not even of that whish had been 
mortgaged to Nandkishore’s family, on 
whose behalf he 


asted. Bhaiyalal was 
sompletely under the inf iengg of Nand. 
kishore, an ungorupulons man, who exer- 
eised that inflaenee regardless of the 


interest of Bhaiyalal and his infant son. 
The plaintiffs are unable to prove that any- 
thing is due.under either of the mort- 
gages: in suit, ; 

Their Lordships will humbly advise His 
Majesty that these aonsəlidated appeals 
should be dismissed... As the respondents 
have not appeared, there will be no costs 
of these appeals. . 

Appeals dismissed, 

Solisitor for the Appellants, —Mr, Edward 


Dalgado. e 
L 
7 ee | 
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PATNA HIGH COURT. = 
ÅPPEAL FROM OnroiINAL ORDER No, 303 
or 1919, 
May 31, 1920. 
Present : —Mr. Justice Coutts and 
Mr, Justice Adami. 
BRIJ NATH RAM RAMESHWAR— 
DECREE. HOLDER— APPELLANT 
versus 
Musammat OHAND KUMARI —JengMENT- 


Drprog —Rx& PONDENT, 
Ghatwal—Rents aceruing during lifetime of ghatwal 
collected after his death, whether his personal property. 


Arrears of rent accruing during the lifetime of 
a ghatwal but collected after his death are his per- 
sonal property and can be followed by his creditors 
in the hands of his representatives. [p. 14, col. 1.] 


Appeal from a deoision of the Subordinate 
Judge, Deoghar. 

Messrs, Naresh Ohandra Sinha and Harnan- 
dan Prasad, for the Appellant, 

Mr, Sakis Kenia Bhattachar}, for the 
Respondent : 

JUDGMENT, 

ADANI, J,— The appellant obtained a deeree 
against a Ghatwal and sought to take 
in exeeution a sum of abont Hs. 622, whioh 
had been eolleated by a Receiver after the 
Ghatwal’s death as arrears of rent which 
had fallen due duriog the lifetime of the 
Ghat wal, 

The learned Subordinate Judge has found 
that this sam is not the personal property 
of the Gfiatwal and, therefore, sould not come 
into the hands of the Ghatwal'’s auocessor 
but into those of the next Ghatwal. 

The only question whioh arises in this 
appeal is whether arrears of rent accruing 
during the lifetime of the Ghatwal but 
collested after his death are to be treated 
as his personal property. e The deoisions in 
Kstoora Keomares v. Benoveram Sein (1) 
and Rajkeshwar Deo v.. Bunshidhur Marwari 
(2) clearly show that tbe surplus proceeds 
sollested during tbe lifetime of the*Ghatwal 
become his persoral property,” That being 
50, if seems clear that sums which fell 
due to the Ghatwal during his lifetime 
would after his death havethe sametharaster. 
as they had during his lifetime, Thtrefore, 
the surplus proceeds collested in the present 
case after the death of the Ghatwal would. 


(1) 4 W. R. Misc. Real. 5. 
(2) 28 0, 873; 12 Ind, Dec. (x. 5.) 580, 


^ 
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also be beld to: be the personal. property 
of the Ghatwal soming into the hands of 
his widow and could be followed i in her hands 
by the Cecree-holder. | 

I would, therefore, set aside .the, ‘order 
of the learned Subordinate Judge and allow 
the appeal with costs, 

Courrs, J.—I agree. There can be no 
possible doubt that surplus rents due toa 
Ghatwal and colleeted during his. lifetime 
ean be attached as his personal property, 
and I ean see no reason how .the mere 
sollestion of these rents after bis death can 
affeot their character, . 


Appeal allowed, . 


NAGPUR JUDICIAL COMMISSIONER’S 
` COURT, 
Seconp Civit ÀPPEAL No, 288.B or 1917, 
Ootober 19, 1912, 
-  Presenti— Mr. Mittra, A. J. C. 
- RAIBHAN-— Darespaxt— APPELLANT 
VETSUG 


'RAOJ [— P: alntTiFE—REeSPONDENT, 

Civil Procedure Code (Act V of 1908), O II, r. 2— 
Separate covenants im same, deed—Separ ate sutts, 
whether barred— Mortgage by conditional sale—Provi- 
sion for payment by instalments— Personal epvenani— 
Foreclosure in case of default—~Defauli made~ Quit 
jor foreclosure dismissed— Subsequent suit for instal. 
ments in default, whether maintainable. 


A morigage-deed provided for the payment of the 
mcrtgage money by ZZ annual instalments, and 
contained a personal covenant to pay the annual 
instalments and provided that in the case of default 
for three or five years the mortgagee could foreclose 
for that amount. Five successive defaults were 
committed and the mortgagee sued for foreclosure, 
alleging that the whole mortgage money had 
become payable. The suit was dismissed on the 
ground thaé the mortgagee was not entitled to call 
in the whole of, the mortgage-money. The mort. 
gagee then brought the present suit for a personal 
decree for recovery of the instalments in arrear; and 
the question was whether the cause of action was 
the same ia both suits and whether the suit was 
maintainable: 

Held, tat the shit was maintainable as in the 
former suit the mortgagee was seeking to enforce the 
mortgage while in the present suit he was asking only 
for instalments which hah fallen due (p. 19 col 1]. 

Where two covenants are contained in “the same 
deed, but the performance of each is secured in a 
different way, Such covenants give rise to separate 
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causes oh action ind although ore may y ba. inci in 


the same suit, Order II; rule 2; of the Civil” rogedure 
Code would not prevent separate Buits'being institut: 
ed on them. [p. 19, col. 1.] gita 

Appeal against the dearee of. the Additional 
Distriat Judge, Akola, dated the.25th April 
1917, in Oivil Appeal No. 231 of 1916. .  - 


Mr. M. V. Joshi, for the Appellant. . , i 
Messrs. Atmaram Bhagwant and D. W. 
Kathalay,for the Respondent. i 


JUDGMEN T .— The - only point arated 
before me. is that the suit is barred by Order 
II, rule 2, The suit is based upon a mortgages 
bond which provides for the payment of the 
mortgage money by 22 annual instalments; 
It is desaribed. as a simple mortgage, but. is 
really an snomalons..mortgage. . There is a 
personal eovenant' to pay the annual instal. 
mente, but there is also. A stipulation.whioh 
has been translated thus: "1f I fail to: repay 
yearly instalments..for three or five years,Í 
will allow the mortgaged-property:^ ta be 
foreclosed for that mush amount:«without 
raising an objection that theeperiod’ -ha&: yet 
to expire.” In 1914 the plaintiff instituted 
a suit for foreclosure on the allegation that 
by reason of. five successive defaults. the 
whole mortgage -money had become payable. 
The suit was dismissed; an. two grounds,: «In 
the first plage, the Confts held that the plain- 
tiff was not entitled to call in the whole of 
the mortgage money under the covenant 
referred to above. In the second place, it 
was held that the sovenant was void for 
uncertainty. In the Appellate Court the 
plaintiff asked that he may,be given gt 
least adeoree for the defaulted instalments but 
was told that he had not sued for the instal- 
ments as such. This is an indication that in 
the opinion of the District Judge the cause of 
nation then sued upon did not inolude a claim 
for the instalments. It is diffioult to hold, 
in these circumatances that there was a 
splitting of demand i in the former suit, The 
plaintiff now seeks a “personal deoree for the 

e a . 
recovery of the instalments in arrear, but 
some of the instalments had fallen due 
before the institution of the previous. suit. 
The question is whether the cause of action 
is the same in*both the suits, In the 
former the plaintiff based his cause of action 
upoh five defaults and olaimed that the whole 
monBy beóa&me payable and | that he was 
entitled to a desree for foreelosure. He was 
seeking td enforee the mortgage as one by - 


* 
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gondibional sale upon the happening of the 
eontingeney which according to him gave 
him a right to enforee this remedy. Here 
the plaintiff is suing upon a personal cove- 
nant to pay, though he might have also 
elaimed a sale dearee. He asks only for 
instalments which have already ¿fallen due. 
Both the sovenants are contained in the same 
mortgage-deed, but the performance of each 
is sesured ina different way. I think the 
case somes within the principle recognised 
by Farrap, O.J., in Yashvant v. Vithal (1). 
There it was held that whilst all existing 
breaches of the same contract must be joined 
in the same suit, although they may have 
arisen at different times, there may be two 
separate sontracts contained in the same 
instrument, the performance of each being 
secured in a different manner, Sach separate 
contrasts give rise to separate causes of 
action, and although they may be joined ín 
the same suit, Order II, rule 2, would not 
prevent separate suits being instituted on 
them. I, therefore, hold that the suit is 
maintainable. The appeal fails and is dis- 
missed with costs. 

-~ Appeal dismissed. 


(1) 21 B, 267; 11 Ind, Deo, (x. s.) 18*,- 
: x : : e 





LAHORE HIGH COURT. 
First ÜivinL APPEAL No. 283 or 1916. 
December 4, 1919. 

“= Present: —Mr. Justice Le Rossignol 
and Mr. Justice Began Petman. 
GHULAM HAIDAR —PLAINTIFF— 


APPELLANT 
À versus . 
AMIR HAIDAR AND OTHERS — D£FENDANTS— 
e RESPONDENTS, 


Punjab Land Revenue Act (XVII of 1887), s, 158 
(2) -xvii)—Mrisdiction of Civ and Revenue Courts— 
Partition, suit arising out of, ores cognizable by 
Civil Gourt, 

" e 

Where in partition proceedings before x Revenue 
Court there is no dispgite as to title in the land to be 
partitioned, a Civil Court has no jurisdiction to 
entertain any question arising out of such proceed- 
„ings. The factthat theeprocedare of the Revenue 
* Officer was defective would not give a Civil Court 
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jurisdiction i in face of the clear prohibition set for th 
in section 168 of the Punjab Land Revenue Act, [p. 
20, col. 2.) 

First appeal from the decree of the Senior 
Subordinate Judge, Attook, at Campbellpur, 
dated the 7th January 1916. 

Messrs. Nand Lal and Abdul Rasaq, for the 
Appellant. 

The Hon’ble Mian Fazl-1-Husain, for the 
Respondents, 


JUDGMENT.—One Sarfraz Khan died in 
1909 leaving two widows and two sons, ona 
the plaintiff, the other defendant No. 1, also 
landed property in several villages, among 
others the land in village Sarga Brahma 
with which we are aoncerned in this appeal, 
In 1910 ‘after some sompetition with Amir 
Haidar, the eldest son of Sarfraz Khan, 
Musammat Nur lilahi was appointed by the 
Distrie& Judge guardian of the property and 
person of her minor son Ghulam Haidar; 
the same order accepted the appointment of 
Muhammad Sadiq to manage the minor’s 
estate on behalf of the guardian. In May 
1911 Amir Haidar applied to the Revenue 
Authorities for partition of the joint estate 
and the partition was completed in Desember 
1912. 

Ths present appeal arises out of a snit 
lodged on behalf of the minor in 1915 fora 
deslaration that the land partitioned in 1912 
is still the joint property of himself and “his 
elder half brother Amir Haidar, defendant 
No. l, and that eonsequently the partition 
of 1912 is not binding upon him. The 
plaintiff, after setting forth the siroumstanses 
above recited, alleges that Muhammad 
Sadiq betrayed his trast and solluded in 
the partition proseedings with defendant 
Amir Haidar, with the result that the share 
of the land allotted to the plaintiff was of 
poor quality and somprised none of the land 
on which trees were growing, and he,asked 
for the relief above mentioned on the follow: 
ing grounds:— 

(1) that he wan praotioally unrepresented 
before the Revenue Authorities; 

(2) that the partition had in faot resulted 
in great loss to him; 


(3) that in making the partition tha 
Revanue Officer has taken fio account of the 
trees; and 


(4) that the vurititon was. effeoted with: 
out the sanotion of the Distriet Judge 


0 | INDIAN OASES, (1920 


GHULAM HAIDAR t, AMIR HAIDER. 


ard wae, therefore, not binding on the plaint- 
iff. 

All these matters have beendilated upon 
before us at some considerable length. But 
the Court below, baving fcund that tke 
minor was properly represented before the 
revenue officials through his mother, who was 
not only his guardian ad litem but also 
the guardian of his person and property duly 
appointed by the District Judge and who being 
a pardadar woman was herself represented 
by her brother holding her general power. cf- 
attorney and also special power.of attorney 
to aot for tbe minor in the partition pro- 
seedings, has dismissed the suit on the ground 
that it strikes direstly at the formal pro- 
eeedinga of the Revenue Authorities and 
impugns the correctness of their method 
of partition and, therefore, a Civil Court has 
no jurisdiction to entertain it. 

During the pendeney of the appeal in thia 
Court the 'appellant has attained majority 
and, on his application, has been allowed to 
conduct this appeal as one of full age. 
From the foregoing it will appear that tbe 
Bole question before us is whether the suit 
is entertainable by a Civil Court, The 
learned Counsel for the appellant has referred 
us to several rulings, whioh are quite irrele. 
vant inasmuoh as they deal with disputes 
sonterning the measure of right in land to 
be divided, But in this oase there is no 
dispute. as to the measure of right; the sole 
dispute is as to the sorrestness and propriety 
of the partition proceeding and whether by 
reason of certain defeots of prosedure in the 
Revenue Offiaer'a proseedings and defieienoy 
of  eonduot on the part of the  minor's 
representative the partition should be held 
to be inoperatjve as against the plaintiff, 
Dasondhi v. Buta (1) and Gulab Singh v. Mu 
sammat Sukhan (2) are the only two rulings 
quoted which appear to us to have a bearing 
on theesubjeot under discussion. In Dosondhi v. 
Buta (2) it was held thata suit by reversioners 
who olaimed a declaration that & partition 
effected bya widow with a mere life-estate 
should not be binding upon them was a matter 
for decision hy a Civil Court. The ratio deci- 
dendi in that onse olearly was that the astion 
did not impugn the partition sofar as the par- 
ties to if were nouterned and the relief claimed 

(1) 18 Ind. Cas. 452; 74, P.H. 1018; 37 P. W.R, 
.J818; 93 P, L. R. 1918. . 

.Q) 104 P. R. 1900; 8 P, L. R, 1901, 


sould be granted without affesting the 
partition whish had astuslly ‘taken plass. 
In Gulab Singh v. Musammat Sukhan (2) 
the fasts of whioh were prastioally similar 
to those of Dasondhi v. Buta (1), it was held 
that the presence cr: absence of fraud did 
not affect the jurisdiction ard the Civil 
Courts had no jurisdiotion to entertain the 
guit. 

Now section 158 (2) (avert) of the Land 
Revenue Ast exeludes from the jurisdiotion 
of the Civil Courts any question arising 
out cf proceedings for partition, provided 
such a question is not a queationof title 
in any of tke property covered by the 
applicaticn for partition; and seetion 158 
(1) prohibits & Civil Court from taking 
eognisanoe of the manner in which a 
Reverve Officer exeroise8 apy power vested 
in him under tha Revenue Act. It is 
true the Revenue Officer did not specifically 
refer io the trees in his method of parti- 
tior; nor did he carry out the partition in 
the manner presoribed by himself in his 
order, for instead of effecting the partition 
by the drawing of lots he permitted the 
minor’s representative to select one of the 
two portions drawn upon the spot; nor did 
he expressly give ganotion e&s provided for 
in Order XXXII, rule 7, to the agreement 
between tbe miror's representative and 
Amir Haidar to take shares by seleetion 
instead of by drawing of lots; nor was 
that agreement sanotioned by the District 
Judge under sestion 29 of the Guardians 
aod Wards Ast, but thesd defeots, in our 
opinion, do not give the Civil Courts 
jurisdiction in face of the slear prohibition 
set forth in seetion 158 of the Land 
Revenve Act. At the time of the parti- 
tion there was no dispute as to title in 
the lard to be partjtioned and the plaintiff's 
grievances aries Solely out of the manner in 
which the land wag actually allotted. Those 
grievances he ia at liberty to urge either 
by way of review or by way of appeal be- 
fore the proper revenue offices but not 
before a Civil Court, is 

For these ressont we dismiss fhe appeal 
with ooste, leaving the appellant to pursue 
his remedy on the revenue side, 

4 " 
* dippeal dismissed, 


.9 
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BALPEO tU, KANHAIYALAL, 


PRIVY COUNCIL. 
APPEAL FROM THR N GROR JUDICIAL 
COs MISSIONER’ S COURT. 
Mareh 12, 1920, 

Present:—V isecunt Haldane, Lord Buck 
master, Lord Dunedin and Lord Atkinson. 
BALDEO —Prat vTiFF—APPELLANT 
versus 
KANHAIYALAL AND OPBERi—DREFZNDAMT3 


— RESPONDENTS. 
^ Limitation Act (IX of 1908), Sch. I, Art. 11 (n) — 
Qi Procedure Code (Act V of 1908), O XXI, v, 99, 
order under, refusing application of execution purchaser 
for possession—Suit for possession— Limitation. 


Where an application to be placed in possession 
by an execution-purchaser, who is not entitled to 
possession, is disallowed under rule 99 of Order XXI, 
Civil Procedure Code, and he brings a suit for 
possession, such suit must be brought within one 
year from the date of the order disallowing the 
application. [p. 22, col. 1.] 


Appeal from the desision of Mr. Batten, A, 
J. C., and Mr. Stanyon, A. J. O., Nagpur, 
dated the 22nd Desember 1915. 

Mr, L. De Gruyther and Mr, J. M, Pareth, 
for the Appellant, 

JUDGMENT. 

Log» Donepin.—The plaintiff and appellant 
inthis suit, Baldeo, isin right of an 8 anna 
share of certain property whioh belonged to 
Gulabsingh, a4 attested by a certificate of sale, 
ihe property having been sold by virtue of & 
mortgage. Having obtained his%ertifioate on 
the 31st Ootober 1911 he applied for and got 
a warrant for possession on the 8th November 
1911. This warrant was in the form suitable 
for obtaining actual physioal possesaion, being 
Form No. 11 pursuant to rule 33 (1) 

-of Order XXI of the Civil Prosedure Code, 
Being obstructed in obtaining possession, 
he, on the 21st November 1911, presented 
an applieation to be put into possession. 
This being resisted by one Gokullal, who 
was not the jadgmern& debtor and not 
instigated by the judgment. debtor, the 
application was dismiesed under rule 99 
of Order XXI on the 12th January 1912, 
On the 23rd January 1912, Baldeo presented 
another “application to be given constrnuotive 
possessign, asunder rule 35 (2), by having 
the certificate affixed” to «the garhi and 
proclaimed by beat of irum. This, after 
some cbstrustion, was done on the 1I%:h 
April 1212. Following on this, Batdeo 
attempted to Take physical possession of 
some of the lands. This was resisted and 
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resulted in A riot, Tha matter was taken 
up by the Magistrate under sestion 145 “of 
the Criminal Procedure Code, who, on the 9th 
December 1912, passed an order deoslating 
that the resisters were in physieal posses- 
sion of the lands and forbidding all dis- 
turbance of them until they should be 
evioted in due source of law. 

On the 10th February 19:3 the appellant 
raised the present  proeeedings. In his 
plaint he asked to be put in porseasion of 
the Sanna shars» of the Monza Nankathi. 
The defendants and respondents denied his 
right, asserted that the whole mouza 
belonged to them, and, inter alia, pleaded 
that the suit was time barred under Artisle 
1} A of the schedule of the Limitation 
Aot of 1908. This Article is as follows: — 

“DESCRIPTION OE Sort. 

"By a person against whom an order 
has been made under the Code of Civil 
Procedure, 1908, upon an application by 
the holder of a deoree for the possession 
of immovesable property or by the pure 
ohaser of sueh property sold in execution 
of a deeree, somplaining of  resistanee or 
obstrustion to the delivery of possession 
thereof, or upon an application by any 
person dispossessed of such property in the 
delivery of possession thereof to the decree- 
holder or purchaser, to establish the right 
which he slaims to the present possession 
of the property somprised in the order.” 

"(Perfod of limitation—one year Tidm 
the date of the order.)" 

The Trial Judge found that the appel- 
lant was in right of the &-anna share 
and that the 8-anna share belonging to 
Gulabsingh was an 8 anna share of the 
mouza. He also found that the suit was 
not time-barred as he cogsidered that the 
snit was not for the same possession as 
had been olaimed by the warrant of the 
8th November 1911 and disposed of 
adversely to the &pplieant on the 12th 
January 1912, but was reallys based on 
dispossession after the symbolisal possession 
of the 12th April 1912 and oonsequently 
not time-barred under Artisle 114, which 
he considered inapplicable, , . 

On appeal the Court of Appeal reversed on 
the latter point. T ie reasons for their judg- . 
mentareghortly and alearly stated a&follows:—= 

‘the present suit is not one asking for 
possession of the ‘kind which was granted 


m 
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by the Deputy Commissioner’s seeond order 
on, the second spplisation. That posses- 
sion ` was the possession of a oo sharer 
who, did not olaim any physical posses- 
Bion, but possession through the eo-sharer in 
gêtun] physical . possession, What is asked 
fór in this suit is that, defendants Nos. l to 4 
be directed to put the plaintiff in possession 
and control of the 8-anna.share in Mouza 
Nankathi with its hamlet, with khudkasht 
land and cultivating right in sir. This 
appears to us to be exactly the sume relief as 
Was asked for in the first application for 
possession which was refused. It is mot the 
relief asked for in the sesond applica- 
fion whioh was granted. The plaintiff asked 
to be put in actual possession and that 
prayer was refused, under rule 99. If an 
órder under rule 99 entails the nesessity of 
bringing a suit within a year, then the present 
suit as brought is barred.” 

Their Lordships agree with the view of the 
Court of Appeal. it was argued by the 
&ppellant that, inasmuch as Gulabsingh was 
Only proprietor of an &-anna share, and as 
the appellant’s right was as a purehaser 
of the property of Gulabsiogh as brought 
to sale under & mortgage, he could not be 
entitled to aetual possession. The question, 


however, is not what the appellant might | 


or ought to have asked, but what he did ask, 
Now that he asked for actual possession, 
and was refused under rule 99, is oertain, 
It, only xemains to see what he asked in 
the present suit, Here he has made it too 
elear for argument, In his plaint he asks 
for possession and says that he took aetual 
josmossion, Ha ignores the symbolical 
possession of the sesond order altogether. 
. Nay, more, The respondents in their 
answer first of all deny that the appellant took 
jomsesSion, and when go on in statement 6 
of their defence to narrate the applioation for 
symbolieal possession. In rejoinder to this 
-the appellant actualy denies the avermenta 
in statement: 6 of the respondente! defence, 
Tt follows that the present suit, as brought, is 
time: barred under Ártiole 11A. 

` Their „Lordships will humbly advise His 
Majesty’ to dismiss the appeal. As the 
respondents have not appeared there will be 
no order as to aosts. 
f e Appeal dismissed, 

* " flolieitor for tha Appellant; — Mr: Edward 
Dalgado. . 
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Szcoxp Oirr APPEAL No. 1107 or 1918, 
August 2, 1990.: 
Present; —Mr, Justice Contta and 

Mr. Justice Sultan Ahmed. 
KASHI PRASAD SINGH AND OTaERS— 

PEAINTIFF3— ÁPPELLANTS 

versus 

AKLESHWARI PRASAD NARAIN `.. 


SINGH—Derenpaxt — RESPONDENT, 
Minor-Guardian, hand.note executed by, whether 
binding on minor, 


A guardian ‘cannot bind the estate oP i & min.r by 
& personal covenant, [p. 22, col. 2, 

Therefore, a hand-note executed by the guardian 
of a minor cannot bind the minor's estate. [p. 22, 
col, 2 | 


Appeal from the TEER of the Distriot 
Judge, Gaya. 

Messrs. Kulwant Sahay and ‘Rat Guru 
Saran Prasad, for the Appellants, 

Mr. P. K. Sen, for the Respondent. 


JUDGMENT, 

Courrs, J.—This appeal arises ont of 
a suit brought on a Hand note. The 
defendant No. 1 was a minor at the time 
of the institution of the suit, and the 
defendant No. 2 was his mother and 
guardian. The hand.note was exesuted on 
the 21s& Phagun 1321 for .Rs. 685 by 
the defendant No. 2 in favour of the 
plaintiff. The suit was decreed in the 
Court of firs& instance against both the 
defendants on the findings that the hand. 
note was duly exesuted and that the 
minor had been benefited by the loan, 
On appeal to the learned District Judge, 
he agreed with the findings of the trial 
Oourt that the handenote had been duly 
executed and that the minor had been 
benefited, but he dismissed the suit as 
against the defendant No. 1 on the ground 
that the hand-note was a personal sovenant 
whish eould not ‘bind the estate of the 
minor. Against this deoision the plaintiff 
hase appealed, 

There ean be no possible doubt that 
the view taken- by the e learned 
District Judge that the guardian, cannot 
bind the estate of # minor by a personal 
covenant is a *correot view of the law and 
as the hand note does not purport to bind 
the, estate of the minor, the estate itself 
cannot be bound. In  &upport of this 
proposition I need refer only to the casg. 


Vel. LVLIJ 
MUNIR MOHAMMAD U. RAMA. 


bi: "Bhawal Sahu ve “Baijnath Pertab | Narain 
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salib; ‘has ms urged. before ns, UN by. 
thes déarnads¥ akil" for the appellant: - . that 
even if: this is. so,:the plaintiff is entitled 
td.sueceed :uüder seation 68 of the, Con- 
tract Aet:on ihe ground that he had 
supplied the minor with nesessaries -suited 
to’ his sondition in. life. This, however, 
was not the oase as made in the pleadings. 
The snit was distinstly one on the hand- 
note:and the plaintiff: would only be en- 
titled to relief by.‘ reason of section 63 
if, the plaint were, amended. The learned 
Vakit for. the appellant has asked to be 
allowed tõ amend the plaint and to 
remand the suit for re-hearing on the 
amended plaint. In my opinion we would 
not be entitled “to do this because it 
would clearly change the whole sharacter 
of the suit, whioh, ag I have already said, 
was distinstly" Brought on the hand note. I 
séð. no grounde for amending the plaint 
and without amendment the plaintiff cannot 
suooeed i in this appeal. I would accordingly 
dismiss this appeal . ‘with sosta, 


5 SULTAN Aumep, J. NE agree in the order 
that has. been paspged by my: learned 
brother, I am’ not quite sure that if we 
allowed the application of eths learned 
Vakil for the appellant, we would be 
changing the oharaster of the suit, bnt I 
am -satisfied that even if this application 
were granted, he sould not sussesd on 
the original laim. inasmuch as it would 
be barred by limitation, J, therefore, agree 
that his- application for ‘amendment should 
not be granted. and-.this appeal should be 
dismissed with costs, 


fs 
MED 


~ -- ow 


e „Appeal dismissed. 
* (1) 88 0. 820; 190, W. N. 256, 3 M. L, T. 156. 
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P JUOICTAL COMMISSIONER'S 
OOURT, 
"Fiwsr Otvit. Apewan-No.-38 oF 1919, , 
Juve 30, 1920; > 
.—" . Present:i— Mr Hallifax, A, J. C. 
7; MUN IR MOHAMMAD —PratvriEg-— 
APPELLANT 
167808 a 
RAMA AND OTHERS — DEFENDANTS m 


RESPONDENTS, 

O0. P. Tenancy Act (XI of 1808), s. 46— 
Sanction to transfer cultivating rights in sir land, 
unconditional, scope of Specific Relief Act (Iof 1877), 
s. 22—Specific performance—Discretion of Court— 
Delay, effect of. 


When the Financial Commissioner grants an 
unconditional sanotion for the transfer of cultivating 
rights in sir land and such sanction does not restrict 
the transfer to any particular transferee, it is open 
to the person securing the sanotion to use it in 
favour of any person whatsoever. [p 24, col. X2] 

The granting of a decree for specific performance 
is a matter for discretion, and he who asks for it 
must show that he has acted with diligence and 
good conscience If he delays in asking for it 
till just before his suit would be barred by limi. 
tation, he is clearly not entitled to an exercise of 
the discretion in his favour. [p 24, col. 2; p. 25, 


Appeal against the desree of the Sub. 
ordinate Judge, Balaghat, dated the 31st 
January 1919, in Civil Suit No. 49 of 1918, 

Messrs. G D. Subhedar and Z, P, Vaidya, 
for the Appellant. 

Sir B. K. Bose, for the Respondents, 

JUDGMENT.—Tae — plaintiff ^ Mauvir 
Mohammad sued to obtain  speoifia per- 
formanse of a oontract to sell entered into 
by the first defendant Rama Patel. The 
undoubted faeta are as follows. On 25th 
June 1915 Rama signed a written 
agreement to sell Munir Mohammad a ton- 
anna share of a thirteen-anna 6-pie share 
in the village of Khapadihà with eultivating 
rights in the sir land provided the transfer 
was sanotioned by the Financial Oom- 
missioner, for which sanction he was to 
apply. The prise was put Hs 6,000 with 
the szr or Rs. 5,000 if the transfer of the 
str were not sanstioned, and the 
conveyanse was to be 'exeanted within four’ 
months. Rama dnly applied to thà . Deputy 
Commissioner for  sanotiofi on lab July 
1915 mentioning Munir Mobammad as 
the proposed transferee. By «17th July 
1915,hówever, Rama ‘had changed his mind, 
and he agreed ouethat -day to sell the 
share with the sir land to ore Kisangir 


col. 1.] 
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now deceased, the predecessor-in-interest 
of'the other defendants, for n slightly 
higher price. On 26th July 1915 Rama 
appeared before the Extra Assistant Oom- 
missioner who was inquiring into the matter, 
and stated that ke wished to transfer the 
property to Kisangir ard not to Munir 
Mohammad. Munir Mohammad was himself 
present on that occasion and raised no ob. 
jeotion, ` Again at the next hearing of the 
matter ón 18th August 1915 his agent was 
present and was examined in respest of 
the money due to him by Rama, along 
with Rama’s other creditors, Not a word 
was said even then about the previous 
agreement to sell to Munir Mohammad. 
The Extra Assistant Commissioner and the 
Deputy Commissioner recommended that the 
transfer of the cultivating rights in- the sir 
fand should be sanctioned and the Finan- 
eial Commissioner sanctioned it. Kisangir 
is casually mentioned in the Deputy Com. 
missionor's report as the proposed transferee, 
but there is no mention of any transferee 
in the report of the Extra Assistant Com- 
missioner nor in the order of the Finanoial 
Commissioner. Up till 14th August 1918 when 
his claim would have been barred by time 
but for the agreement to exeante the 
eonveyance in four months, Munir Mohammad 
did nothing at all to assert his rights 
under the sgreement of 25th June 1915, 
On that, date he filed the sut for specifo 
performanse impleading the representatives 
of the deceased Kisangir. 


The 12th paragraph of the 
of the lower Court is as follows: 


"The sanction to transfer cultivating 
rights in sir land was granted to defend. 
ant No. 1 no deubt, but it was granted 
in favour of Kisangir and not generally, 
The wording of section 45 of the Tenaney 
Aob does not fend colour to the sontention 
that the? transferor ean, after a sanction, 
use it for the purpose of transferring the 
land to any one he likes, The transferor 
has to make an spplie&tion for” transfer 
and the *Lioeal Government sanotiopa, ‘the 
transfer.” In this case the Deputy Opm- 
missioner in forwarding his report (Ex. 


judgment 


hibit D 10) says the proposed sale may 


be sanoetioned and the Financial Commissioner’ 
must be deemed to have ranotioned the parti- 


. eular transfer and not transfer generally,” 


(1990 


It ig true that the Deputy Commissioner's 
report does casually mention that Kisangir, ` 
is the proposed transferee, but thia was 
entirely unnecessary. In seation 45 of the 
Tenaney Actand the rules framed there- 
under the proposed transferee is mentioned: 
only onee, that ie, in rule II 2 (a), whish: 
lays down that the applieation for sanction 
must state the names of the parties to 
the proposed transfer, .1& is beyond doubt 
and it isadmitted that the Financial Com- 
missioner'a sanction in this case was une 
conditional and did not restriet the transfer 
to any particular transferee. 


The following passage from the judg- 
ment in Ramdulare v. Daryao Singh 
LFirst Appeal No. 76 of 1913, dated 4th of 
May 19.4] explains the matter. There is no 
mention in sestion 45 of the Tenaney Ast 
or in any of the rules made thereunder of any 
partisular kind of transfer exeept in the 
explanation at the end of the seetion, whish 
says that a transfer ineludes a mortgage 
and a lease, The authority given by the, 
sestion is merely to allow or forbid a 
proposed tranafer. Details of the transfer 
proposed have, of course, to be examined 
to deeide whether it ought to be allowed 


.or not, and the propery antborMy to forbid a 


tranafer for the reason that itis a mortgage 
or that ıt i a sale or that the sonsidera- 
tion, inadequate or that it is to an undesir- 
able person. Buta transfer once sanctioned 
is a transfer by sale, lease or a mortgage 
or even gift to any person for any 
consideration. The sanetiof does not 
allow the attaching of any aonditions 
to a permission to transfer, though they 
could easily be imposed in practiee by 
a refusal of permission til the applicant 
agreed to oertain eonditions and earried 
them out, 


Acting, however, on his view. of the 
law and fasts the " learned Subordinate 
Judge granted a desree ordering Rama 
Patel to exeoute a sonveyanee of 10 anna 
share without cultivating rights in the 
sir land for Rs. 5,000 and neither fiefend. 
ant has appealdi against that desree. 
Munir” Mobammad *alone has appealed 
praying that the desree shall inslude an 
order for transfer of the cultjvating rights 
in the str land. The granting of the deeree 
for specie performanee isa matter of'' 

. 4 
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disoretion, and he who asks for if must. 


show that he has acted with diligense and 
in good songeiense. 
the. agreement on whioh he relies to his 
knowledge and in his presenee and in 
eireumstanees he sould have made effeetive 
protest, just a month after its exeoution. 
He did nothing then and nothing for three 
years till he fled this suit when just 
little two months was left to do it in. 
He is clearly not entitled to the exercise 
of the diseretion of the Court in his favcur 
and ought not to have been given a dec- 
ree, at all, The appeal is dismissed and 
the appellant must pay the oosts. 


Apreal dismissed, 





PATNA HIGH COURT. 
ÁrPEAL FROM APPELLATE Derorne No. 553 
e CF 1919. 
July 29, 1920. 
Fresent:—=Mr. Justice Jwala Prasad, 
Maharani JANKI KOUBR—Puarative — 
APPELLANT 
versus 
HIRAN AND PANBE— DzrENDANT— 
.. RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), &. FO (?), 102 
(b), 116 — Tenant entered as qaimi in Cadastral Survey, 
effect of. Presumption under & 60, whether permissible, 


Once the status of a, tenant is entered as gaim? 
under section 107 ib) of the Bengal ‘Jenancy Act, 
no presumption ĉan thereafter arise under section 
50 of the Act from the fact of payment of rent at a 
uniform rate for twenty years. Section 1t6 of the 
Aot clearly bars such a presumption. The object of 
that section is to conclude once for all the question 
as to the status of the tenant 80 far as it rests upon 
the presumption of twenty years’ uniform payment 
of rent The, section does, not, however, bar proof 
of the tenancy, from the. time of the Permanent 
Settlement ata fixed rate of rent by any other 
means, e, i the production of the original grant, 
[p. 26, col, X) 

Appeal from a deoision of the Spesial Judge 
of Mosuffarpore. 

Mosers. Fakhruddin and Jadubans Sahay, for 
the Appellant. 

Mr, Bhagwan Prasad, for the-Respondent. 


JUDGMENT,—The plaintiff i tho 
appellant. The defendant is a tenant under 
her in respest dia holding Khata No. 3 in 
villags Bikharai. Daring the Cadastral 


*, 
^ 


Rama Patel repudiated © 
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Survey the holding was resorded as gatms. 
(right of oasupansy), The Rseord of Rights 
of that survey was finally published on the 
6th Dasember 1897. Daring the revisional 
settlement the holding was  resorded as 
sharah moyian (that is, at fixed rate of 
rent). The resord of this survey was pub. 
lished in February or April 1916. The 
plaintiff, therefore, instituted the present suit 
under soction 106, Bengal Tenansy Ast, 

before the Survey Settlement Offiser for a 
declaration that the defendant had only 
rights of oesupaney in the holding and that 
the entry of sharah moyian or rights at fixed 
rate in the revisional settlement Record of 
Rights is incorreot. 

The Assistant Settlement Offiser deereed 
the olaim of the plaintiff. On appeal the 
Spesial Judge of Muzaffarpur reversed the 
decision of the Assistant Settlement Officer 
and dismissed the plaintiff’s suit. The 
plaintiff has, therefore, some to this Court in 
Beeond appeal. 

The ground  npon whiah the learned 
Judge has dismissed the suit is that the 
defendant prodused receipts showing pay- 
ments of some rent from 1250 onwards and, 
therefore, he was entitled under aestion 50 
(2) of the Bengal Tenancy Ast to the pre. 
sumption that he held the land at the same 
rate from the time of the Permanant Nettle- 
ment, and that the Assistant Settlement 
Officer was wrong in depriving the. defend. 
ant of this presumption under section 115 of 
the Bengal Tenaney Aot.. Section 115 runs 
as follows: — 

“When the particulars mentioned in sestion 
102, elause (b), have been resorded under 
this chapter (Chapter X) in respest of any 
tenansy, the presumption under sestion 50 
shall not thereafter apply ¢o that tenancy.” 

The oontention of the plaintiff is that under 
this. section the defendant was not entitled 
to the benefit of the presumption by payment 
of the uniform rate of rent for over 20 years, 
inasmuch as the status of the defendant was 
recorded as gatmt in the Cadastral Survey 
of 1897 under sestion 102, olause (b). 
The eontention found favour with the 
Assistant Settlement Offiser.e The learned 
Judge has overruled it, basing his degi. 
sion upon the rulings jin Golab Misser 
vs Kumar Kalanand Singh (1), Maharaja 


(U 6 Ind, Cas, 217; 14 O. W. N.884; 12 C. LJ, 
107. j 


4 
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Radha Kishore Manikya Bahadur v. Umed Ali 


(8) and Firthi Okand Lal Ohowdhry v. Sheikh 
Méhaiied: Tahir: (3).- The point did not 
difestly "arise in ihe: first of these oases. 
The Second was a. degision of & single 
Judge, Mr. Justice Das, and was not aosepted 
in?the Full Beneh case of Pirthi Chand 
Tig) -Ohowdhry v. Basavat Ali (4). The last 
an662 also“was a desision of a single Judge 
of this Court (Mullick, J.) and was dissented 
from‘ by: & Division Boneh of this Court 
in- the -Yösent case of Jagdeo Narain Singh v 
Bliagwan* ‘Mahto (5), 

"Et máy? Wiio be pointed out that the 
nêbrêkaid “babon of Maharaja Radha Kishore 
Manikya Bahadur v, Umed Ali (2) and Gulab 
Mistêr v. Kumar Kalanand Singh (1) were 
desided "bétóre" the amendment of the Bengal 
Tenancy Astin the years 1898 and 1903, 
It is not necessary to enter into a detailed dis- 
eüssion `of the meaning and  ssope of 
‘of the Bengal Tenansy 
Aot, inasmuch as it has been fully dealt 
with by the“ Calentta High Court in the 
Fall Beüoh ETT. referred to above, which haa 
sinse: tlión "been eonsi&tently and ‘invariably 
followed iWOalentta up to the present time: 
vide‘: Harihitr Persad Bajpai vw. Ajub 
Misi? ^ - (6), ‘Birendra Kishore Mantkya 
Behadti¥ ? v; Faisuddi (7) arid Guru Oharan 
Nasidt$, Sirab Ali (8). 


n & cud: ' GE 

So far as this Court is E | sitting 
singly am bound to follow the desision 
of. .Diyision Bench referred to above, At 
the same time I must point out that a sharah 
moytan tenant, or tenant at fixed rate, is one 
whose; rent;,or rate of rent is fixed in 
perpetuity... In the absence of any evidence 
tas, prove the origin of the tenanoy 
géatíon 50 makes certain presumptions in 
favour, of the fixity of rent. In olause (1) 
of. the sestion such a presumption ig raised 
when. the, rent orrate of rent is proved to 
have rentained unchanged from the time of 
the Permaneht Settlement, Under olause 2, 
payment of uniform rate of rent; during the 
20. years. immediately preceding the institu- 


(3) 28. "W.N.Q04. : 
18785 Ind. Cas. 427; 1 P. L. J. 67; 8 P, L. W. 427. 
(4) B Ind. Cas. 449; 37 O. 805 130, W, N. 1149; 10 


‘Ob. J. 833.5 


45) 54 Tad Cas, 072, 1 P, LT. 27, : . 
(8) 22 Ind. Cas. 604; 45 C. 930. ; 
(7)22Ind.Cas.948. " ° œ 

(8) 52 Ind. Cas. 79; 30 C. Ly J. 9, 230. W. N, 1041, 
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tion of a anit or prooseding® will be sa 
to raise a presumption “of “the uniform’ pij 
mant of rent from the time' of the Permanüné" 
Settlement. a 

“Under Chapter X, sestion t02 (8 of tha” 
Bangal Tenancy Act, a Ssttlement ` ‘Officer is 
required to reoord the: batis of a teriünt,.. 
whether he is a razyaé holding‘at fixed rate or 
is an osonpancy raiyat, eta,” In that proseed:.; 
ing the Settlement Offiser, therefore, is enfitly. 
ed to give the benefit of the presumplion, i 19° 
favour of a tenant proving payment’ of “rent ` 
ata uniform rate immediatély 1 esei, 
20 years. At the Cadastral Survey; af 15 9 
the Settlement Offieer was ‘apparently nàt' 
satisfied as to the uniform payment of rent 
for 20 years and &csordingly he resorded the 
status of the defendant as gaint, Section 
lið is plain and clear in its meaning that 

" thereafter” no presumption under section 50 
by payment of 20 years! uniform Tate of rent 
will apply. The object of that s6otion wa 
obviously to cónolude onse for all the ques- 
tion as to the status of tha’ (nant go far as 
it rests upon the presumption of, 20 years’ 
uniform payment of rent. No doubt A does 
not bar the proof of the tenancy from ‘the 
time of the Permanent Settlement at a fixed 
rate of rent by any other means, namely, by 
the produstion of the original grati, “èto. 
Therefore, upon a true sonstruation -of the 
seatión I am in full accord. with the view; 
taken in the recent. authorities.: : These 
authorities were apparently not brought to 
the notice of the learned Judge. - I, therefore, . 
agree with the view taken by ethe. Assistant 
Settlement Officer. - 

Another ground .given by thë- -learned - 
Judge for holding that the entry in thé. 
present Record of Rights should prevail over., 
that in Cadastral Survey, and that seation-L15 : 
sould. not bar the presumption arising vüder ? 
gegtion 50 by proof of payment’ ofa uhlforni. 
rate of rent for 20 years is .that the ‘Revision-. : 
al settlement Officer waa competent, to: 
sorreot errors and mistakes in the original 
Cadastral Survey Resord of Rights: 4. Tbis is. 
true and as a matter of faat the Notifioa- 
tion of the Looal Government, .dÉted the’ 
lith August 1914, contained in the Behar 
and Orissa Gazette of August 1914 directs 
the partisnlars under sestion 102 (b), namely, 
the class to which a tenant ebelongs, to be 
determined and entered in the Record of. 
Rights, ° At the revisióna] settlement, therd-* 
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fore, the Offiser was entitled £o determine the 
status of the defendants, namely, whether 
he was a raiyat holding at fixed rate or was 
an occupancy raiyat, But he sould deter- 
mine this‘only when thera’ is no legal “bar, 
as in this particular ease, to his taking into 
evidence or raising any presumption barred 
by any Statute. In the present ease he was 
quite sompetent to resord the defendant as 
a aharah moytan tenant, if he had proved his 
right to hold at fixed rate by the produstion 
of any grant, or by showing some agreement 


between the landlord and himself subsequent 


to the Cadastral Survey, conferring upon him 
the rights of a tenant at fixed rate, but he 
was not competent te da so merely upon the 
presumption afforded by section 50 (2) of 


the Bengal Tenancy Aet, the presumption 


under that sestion having been barred by 
section 115 of the Bengal Tenaney Act. It is 


patent from the judgment (Exhibit O) of the: 


Assistant Settlement Officer that he recorded 
the defendant ag a tenant at fixed rate simply 
upon the prespmption under section 50, 


here was uc other evidence before him, nor 


has any other. evidence been produced in this 
Cage, a8 18 expressly stated by the. Assistant 
Settlement Officer. The: judgment of the 
learned Judge, therefore, cannot be supported 
upon this grotnd also.»  . 

The. result i is that the appeal is allowei 
with costs, 

i | Appeal allowed. as 
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BOMBAY HIGH COURT. 
ORIGINAL Crvin JURISDICTION APPEAL No, 2 
or 1920: 
wes. February 25$ 1920. 


«+ * od 


Present :—Bir Norman Masleod, Kt., Chief 


» Justise, and Mr. ‘Justice Heaton. , 


3B. D PUDU MJ pa aa aaa TENE. ; 


versus 222, 
| Sm DINSHAW MANEKJI real e 


. © PLAINTIPR-—RESPONDENT. — |: 
$ Bombay Rent Act (II of 4918% s 9—-Object of Act 
Bana fides of landlord—Cqurt, duty of. . 


Equ was never intended by the Bombay, Rent, T 
that the improvemgns of old, ill-erected, badly ^ von. 
tiated premises. should be entirely.stopped until the 
Rent Act is repealed, All that the Courts have to 
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"do a ‘seotion 9 of ilie “Bombay Rent Act 
ist»'s6B8-thab the landlord is aotiiy ronsonably:, . Ip 
21,663 24] : 4 
in order bo determine whether! “4, landlord d&putind 
reasonably within :.the: meaning of.section Riof; the 
Bombay Rent Act, thé ‘Gourt ‘should confine itself 
the gohdition of thie premiaes: in question and Blot aud 
ndt allowdts decision toxhe &ffocted.by the faottlat: 
the. landlord owns other. buildings in, respect of 
which he should follow a certain line o£ action. Ep. 
28; col. 1.) - is 


"Appeal from tlie: decision ` of Mr. Tln 
Kajiji. 

"Mesars, Mirza and Desai, for the Appellant. 

“The Hon’ble Mr. Strangman . (Advosate- 
General), Messrs. Inverarity and Kanga, for 
the. Respondent. 

JUDGMENT, 

MAOLEOD, C. J.— The plaintiff brought, this 
suit against the defendant praying that the 
defendant might be ordered, to vacate and 
give up possession of certain premises in 
his ocsupation to the plaintiff, The defend: 
ant i is a monthly tenant of sertain premises 
in a house belonging to the Plaintif on 
Ho ornby Road. 

The defendant has pleaded ". the Rent 
Act, and denies that the premises in suit 
are reasonably and bona fde required by 
the plaintiff for demolishing the same and 
for erecting a new building. ~ 

Now, admittedly the house in which “tha 
defendant is a tenant ‘together with the 


* s » * 
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dark and badly ventilated ; : “and gextalely 
it. wouk tend to the' improvemen the 
premises, and for ‘the better conditions of 
the tenants who would’. c Gaupy the“ "Dew 
premises, that the present ouse .Shonld te 
pulled. down and a new house built on ‘the, 
site with all modern conveniences, I cannot 
Bee, therefore, that there was apything un- 
reasonable in the plainjiff's conduct in 
wishing to get the tenants, of the present 
house to vacate in order ‘tbat proper . im. 
provements. might be made. Ib was.never 
intended, as far as I ean see, by ihee Bombay 
Rent Act that the improvement of old, ill- 
ereated, badly ventilated premises should" 
be entirely stopped until the Rent Act is 
repealed. All that the Courts hawe to do 
in aonstruing section 9 of the Bombay 
Rent Act is to see that the landlord 
is acting reasonably. If it was found that. 
the owner of a perfc etl? new building, bnilt 
just befcre the Rent Act eame into opera- 
tion, wanted to pfll down that building 
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and build another one, it is quite possible 
that in these sircumstayses the Court would 
think that thelandlord was quite unreasonable. 
Iu this ease we have none of those eireum- 
stanees. We have two houses which, it is 
certainly desirable, should bs replaead by 
modern houses. Therefore, if this house was 
the only honse that was mentioned in the 
saso, it seems to me that the plaintiff is 
entitled to get the defendant to vacate. 

But it is argued for the defendant that 
the plaintiff has another house in which 
he himself is oscupying a room for the 
purposes of his office, while other rooms 
are ossupied by sompanies in which the 
plaintiff is interested and that the plaintiff 
is really pulling down what I may sall the de- 
fendant’s house in order that he may re-build 
on the.site new offices for himself and 
his other companies, because the present 
office building is likely to become unsafe 
in the near future, The defendant, therefore, 
suggests that the plaintiff ought fo move hime 
self from his present offiae building to tbe top 
floor of the,defendant'g house and pull down 
the office biilding before he pulls down the 
defendant's building. That, no doubt, would 
be an alternative. Bat is there any necessity 
by whieh the plaintiff ig bound to follow that 
alternative, whish would be convenient to the 
defendant but would be less convenient for the 
companies in whieh the plaintiff i is interested 
and, xh have rented premises in the offiee 
building ? Can it be said that the plaintiff 
is acting unreasonably and not bona fide if he 
follows the alternative whieh aniba him best? 
And unless weean hold that in the case of 
twoalternatives the plaintiff must follow one 
and if he follows thé other his sondact is 
unreasonable, the defendant is bound to 
fail, I donot ste myself how one oan 
pin down tbe plaintiff to follow one parti- 
eular alternative when to follow the other 
is perfeotly reasonable; eertainly when you 
look at “the, plaintiff's ownership of the 
suit house without considering his ownership 
of other premises, there would be absolutely 
nothing unreasonable in his wanting to pull 
down that house and build another on its site, 

In my opinidn, therefore, the judgment 
of the Court below was right, and the 


‘appeal must be dismissed with sosta, 


Heatox, J,—1 concur; y ° 
Appeal dismissed, 


INDIAN OASEB, . 2 
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. PATNA HIGH COURT... 
APPEAL FROM ÁPeELLATE Decaee No, 1231 
or 1918. 


July 12, 1920. 
Present: —Mr. Justiee Coutta and Mr. 
Justice Sultan Ahmed. 
KALANATH CHOWDHRY —Derencant 
— APPELLANT 
versus 
JADUNANDAN KOMAR—Ptatntive —- 


REBPONDERT, 
Contribution, suit for—Joint tort-feasors, liability of,. 
inter se—Conspiracy to muke false clam in Court — 
Contribution, whether recoverable. 


The rule that wrong-doers cannot have redress or’ 
contribution against each other is confined to casea 
where the person seeking redress must be presumed. 
to have known that he was doing an unlawful act, 
[p. 29, col, 2] 

Plaintiff and defendant conspired together to make 

a false claim in a Court of justice and eventu liy & 
ra for costs was passed against thom which was 
satisfied by the plaintiff: 

Held, that the plaintiff was not entitled to recover 
contribution from the defendant. [p. 30, col. 1.] 


Appealfrom a desision of the District J udge, 
Darbhanga. 

Mr. Ram Prasad, for the Appellant 

Mr, Rajendra Prasad, for the Respondent. 

JUDGMENT, 

Courts, J.—This appeal arises „out of a o»n- 
tribution suit. The fafts are not in dispute 
and shortly they are that the plaintiff and 
the defendant jointly bronghta suit on a 
mortgage bond. They obtained a déeree in 
the Court of first instanoe and this deeree 
was set aside with costs by the. High Court 
in appeal. There was an appeal to the 
Privy. Counei] in which further eosts were 
ineurred, whioh the plaintiff had also to pay. 

In the present suit the plaintiff sought to 
recover a moiety of these ooasts. The 
defendant resisted the suit on two grounds, 
the first being that he was not really in. 
terested in the mor&gt$ge bond and the seaond 
that the plaintiff was not entitled to oon- 
tribution beeauge the slaim on the mortgage- 
bond was false and false to the knowledge of 
both the plaintiff and the. defendant, It waa 
found in the Court of. first instanse that 
this latter contention was correot bet it de. 
ereed the suit, , €n appeal. to’ the Distriet 
Jadge this desision of the Court of First 
Instaned was set aside, Against, this 
deofsion the plaintiff has appealed. 

The only point. for. sonsideration. is 
whether* on the- findings of! fact - of: -- betti: 


.9 
Pd 
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the Courts below, that the alaim was- 


false to the khowledga of both the plaint- 
iff and the -defendant, the defendant is 
liable or not. The learned Distriot Judge 
has relied on the principle laid down in the 
ease of Darbhang: Thakur v. Mahabir Prasad 
(1), decided by a learned Judge of this 
Court sitting singly, in which it was held 
that although the suit was false, this 
would not disentitle the plaintiff to son- 
tribution, That suit arose out of certain 
Batwara proeeedings whioh were instituted 
before the  Collestor under the Estates 
Partition Aet, One of the sharers entéred 
an objeation. which the Collestor disallowed 
and Batwara was ordered to proseed. The 
objector and one of the other eo sharers 
then instituted a title snit slaiming 
declaration that by reason of a previous 
partition whioh still subsisted, the property 
was not liable to be again partitioned. 
They impleaded the other 90-sharers, some 
of whom contested the suit and pleaded 
„that there had been no partition, It was 
found in the Court of first instanse that 
this ‘defences which was raised was not 
bona fide, beeanse the respondents as well 
as the appellants kuew that the Monza 


bad been °» previously partitioned, The 
suit was accordingly decreed and the 
defendants were made lidble for the 


aosta, The costs were recovered from ons 
of the defendants, who then sued the other 
defendants for contribution. The suit eyen- 
fnally came on appeal to the High Court 
and the learhed Judge of this Court who 
first heard the appeal held that even if the 


plaintiff and the respondent ccuspired to put. 


forward and maintain a false defence in the 
previous suit, this would not amount to an 
aeticnable wrong fcr whioh damages might 
bave been resoverad bg the plaintiff in that 
suit, as be would be amply indemnified 
&gainst sueh collusive aots by the award of 
sosts. He was of opinion that the rule pro- 
hibiting contribution between joint tort. 
feasorsewas resognized in india, but as there 
was no actionable wrong to whieh the plaint. 
if and 
to allow scontributiog. In’ coming to his 
decision he relied on the ease of Merryweather 
v. Nizan (2), . E 


(1) 41 Ind. Cas 522. 
. o (2) (1799) 8 T, R. 186; 101 


E R.18975 16 BR. 
810; 1 Sm, L. O., ith Ed , 898, 


the defendant? werg parties he refused. 


* 


An appeal from this desision was prefer- 
red under the Letters Patent and the 
deeision is reported as Mahabir Prasad y. 
Darbhangi Thakur (3). The appeal was desided 
by the Chief Justice and Adami, J. In the 
eourse of his judgment the learned Ohief 
Justices remarked: ‘That the rule of non- 
soptribution between joint tort-feasors exists 
in India eannot, I think, be questioned, but 
the authorities appear to show that it 
ought only to apply in eases where tbe 
parties are wrong doers in the sense that 
they knew or ought to have known that they 
were doing an illegal or wrongful ast, 
Sreeputty Roy v. Laharam Roy (4).” 
The deeision of the ease referred to was 
based on Adamson v. Jarvis (5), in whieh 
the law was laid down by Best, C. J., as 
follows: “From the inclination of the Court 
on this last ease and from the .sonoluding 
part of Lord Kenyon’s judgment in Merry. 
weather v. Nisan (2) and from reason, 
justise and sound policy, the rule that 
wrong-doers eannot have redress or son- 
tribution against esoh other is eonfined to 
eases where the person seeking redress 
must be presumed to have known that 
he was doing an unlawful aset.” Applying 
the law as thus laid down to the case 
now before us, we find that the plaintiff 
and the defendant were doing an unlawful 
ast, namely they were making a false elaim 
in a Gourt of Justice, and we ‘are~eatitled 
to presume from the faets which have heen 
found in both the Courts below that they 
knew that they were doirg an unlawful aot, 
In these ciroumstances there appears to be 
no doubt that the plaintiff is not entitled to 
claim eontribution, 

It bas been eontended, however, on behalf 
of the respondent that the ease of Adamson 
v. Jarris (5) refers only to eases of tort. This 
was the view whioh was taken by the learned 
Judge who first heard the appeal jn oase of 
Mahabir trasad v. Darbhang? Thakur (3) in 
this Court, but in regard to this tbe learned 
Chief Justiee in his judgment in Lettera 
Patent appeal said: “Nor are we concerned 
in apy way with the motives which influensed 
that action, They may have been maliaious or 


(3) 51 Ind. Cas. 097; 4 Pe L, J. 486; (1919) Pat, 
89. * 


(4) 7 W. 8.884; B. L. R. Sup. Vol. €87. 
B (1827) 4 Bing."66; 12 Moore 241; 6 L. J. C. P. 
(o s.) 68; 120 E. R. 698; 29 R. R, 603, 
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may Have been morally- unimpéachable, 
bi A ease would the Court bejustified 
in. treating ; "ms a tort; that- which- was--nof 
legally vip ingful." Viewed: from this “stand 
Bini adres "with the conclusions arrived 
ae y. thie "earnéd Judge of this: Court; 
oir think he expressed ike’ legab 
rind! “abot ‘which "be: acted :-iH 
lan M too wide: import. whisb, if taken 
88. p its eral application, and, apart from the 
facts fen case, may be” inielead[ng. -He 
siy, that conspiraey- to qut forward and: 
inülhtain a falso défence is not-& Wrong “for 
which’ law allows , a rerhedy'by an &otiori for 
damages.“ It this is limited to -defende put 
forward by the pleadings, "T agree with the 
proposition intended to be laid down, but the 
word; evnspir acy does not aprear to me to be 
àti A t“term for ex ressing such a case; 
Indeéi “the “language. üsed might lead to 
ihe eonolusion “that: it was not a -wrongfül 
gat to” ' eohspire. together’ to’ -sommift perjury 
in support: of a defends ‘known 40: be: un- 
supportüble, * whioh would in itself - be á 

érime." ii step se 
yd In the present case the plaintif and: the 
defo dant conspired together-nidt. to commit 
perjury but to ‘make ~a -falso claim in 
LY Oourt: of Justive, whieh ` ig a ^erime. Í 
agree With thé view of the law expressed 


by the leatned ‘Chief Justice and applying < 


it fet the present case, the plaintiff olearly 
is^ entitled to eontribution, I* would 
adécrdingly wet aside the, desision of the 
Distrist Judge and would deereo this appeal 
wi bta. $ 

ÜLTAN AHMED, J.—1 agree. 
i Appeal allowed. 


NAGPUR JUDICIAL: "COMMISSIONER'S 
COURT, 
‘Se0oND, Ori Appear No. 54 B or 1919. 
: „July 3,1920. . 
Prosent: — Mr. Mittra, A. J, O. 
JETHMAL—Pratntire— APPELLANT 


e ` gsus. c. 
SAROO AND OTILERÉ— DEFENDANTS ; 
'^ 'BEsPONDENTIM. ^^ ^" 


Modus by conditional ~ gale Personal: covenant to 
pay, absence of—Mortgagee, whether entitled to claim 
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simple money-decree —Ruzu khata, what‘ "is 4E vidence 
Act (I of 1812), s. 99 Registered mortgayé-deed,—Oral 
evidence to vary terms of deed, admissibility of. zi 


Where, Ina mortgage by conditional sale, , there is 


no personal covenant to pay, the mortgages is 106 
entitled’ to-sue, for a simple money-decree for- is 
mortgage-debt. [p. 81, col. 1.) 

.À ruzu khata is a "mere aoknowledgment of the, 
correctness of an accotmt, and if unsupported by. 
evidence ‘of a contemporaneous oral agreement; 
founded on Gonsideration; its mere existence is not 
ebd io form the basis of a fresh contract. [pi 

i, col, 

Oral evidence is not admissible to vary, the” terms 
of.2 registered mortgage-deed. ' [p 31, col, 11: ; 

‘the 


Appeal against the- dösree of^ 
Distriot Judge, Amraoti, dated 21st 
September 1918, in Civil Appeal No; 121 
of 1918 os ^- . . 

+ Mr, S: Ramdas, for the Appellant’ DE 

` Messrs. V. V, Ohttale arid Y. G. , Deshpande, 
for the respondents, 

JUDGMENT.—Thé plaintiff sues the heirs. 
and legal representatives; of one -Risan 
on the .allegation that Kisan had - ‘dealings’ 
with the- plaintiff and acknowledged the- 
sum’ of Hs, 2,444.7.8 in a -rucu khata: 
There were some petty items subsequently, 
advanced and‘‘also some repayments: The 
plaintiff, therefore, sues “for Rs. 92,555.92 0. 
An inspéction of thee plaintiffs tissount- 
books showed that many of tho items 
charged werd? interest upon a ‘mortgage 
executed by Kisan on 15th Desember 1909. 
This was a mortgage by conditional sale’ 
sarrying simple interest at Re. 1.8.0 per sent, 
per mensem,- The mortgage further provid- 
ed that, in the sase of default iñ payment, 
interest at Rs. 2 per cent, per mensém was 
payable. The whole mortgage money be- 
came payable in 1911. The plaintiff stated 
that, if the amount inoluded in the'elaini on 
account of interest on the mortgage-deed werd 
taken -away together with interest: eharged 
thereon, there would be nothing for: Bim to, 
recover in this suit. - a 

^ In Berar. the rule ot dimilai ig enforesa: 
This i is an obvidus attempt to evade the rule, 
The plaintiff hag not only sharged: ‘hterest 
at'Ra, 1-8 0 per sent. per menkém bet hag. 
charged sompound einterest not allowed by. 
the niórigage deed.. Beth the Courts below 
have*lismissed the suit on the authority of 


e Kannu v, Natesa (1). That, oase, however, 


is not applisable, for the plaintfft isnat suing 


for'a mortgage deoree in--respect of interest». 


(1) 14 M, 47%; 5 Ind, Deo. (N°9) 888. 
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bat is only -sning-for a simple money decree; 
The decision of the lower Courts oan be 
supported on another grourd. The mort 

gage was one by ‘conditional sale snd- there 
igno personal: sovenant .to pay. So: far. as 
the. mortgage is eoncerned, the plaintiff has 
no right to sue for a simple money-desree in 
respect of the interest, I have already point; 
ed.out that the. mortgage does not entitle the 
plaintiff to olaim compound interest. 

In Shankar v. Mukta (2) it has been. held 
that the-mere existence of a ruzu khata ia not, 
unsupported by evidence of a sontempo- 
raneous oral agreement founded on considera. 
tion, sufficient to form tho basis ofa fresh 
contract. It is merely an acknowledgment 
of the corractness of the acoount: see Bechar 
Raghub:r Singh v, Udechan1 (3) and Durga 
Shankar v. Ram Prasad (4). Oral evidence 


was ‘not admissible to vary the terms. of the. 


registered mortgage deed. Hence as the 
acknowledgment is not in itself a promise to 
pay, the plaintiff is not entitled to give 
evidence varying the terms of the mortgage- 
deed. That -mortgage did not entitle bim to 
elaim a money-decree for the mortgage-debt. 
It is, however, ingeniously argued that the 
interest .wag-a debt due under the mortgage 
and that t e. plaintif ia. entitled to appro. 
priate the: re- -paymenis ‘made towards bis debt. 
The first objestion-is that eompoend interest 
was not a debt under the mortgage and. the 


éédond is that the” plaintiff bas” not made i any. 


gush . appropriation in. his ‘account-books nor 
in the.plaint, nor did he raise this point in 
the Courts below. It is now too late in thia. 
seqond appeal to glaim to make an appro. 
priation not already made. If this point had. 
been raised in the Oourts below, it would 
have been:open to- the defendants to say that 
the payment was made uuder the oiroum-. 
stances implying that the payment was to be 
applied; to- the «discharge ‘of the ordinary 
miseetlaneous dealings and not to the mort- 
gage-debt... Im this view it is unnecessary. 
to, diganani the.question raised whether a debt 
under segtion-o9 of the Indian Contract Aat 
includes a debt which sannot, at any time, be 
personally resovered from the debtor, 
The appeal fails and. is. dismissed with 
sosis; f KN . 
EM Appeal dismissed é 
4a) 22-D, 513, 11 1 fad, Dec, (N. s.) 928. 


' 48) ILO. P. L, B. 66, ; 
'(4).14 0. E. LR, lt, 


INDIAN CASESB. 


GR * 
ar 
n ™ e «+ 


— — m * o aw > - -- - o —- 


“PATNA HIGH COURT. 

APPEALFROM APPELLATE DsonseNO, 8820r 1918. 
July 27, 1920. < 
Present: —Mr. Justise Coutts and - 

Mr. Justios Sultan Ahmed. ida Ls 
Bubu RAMDEO RAM MARWARI— xis 
PLAINTFF— APPELLANT — 7735507 
versus p 
Ras BALI NATH GOENKA Bakadur "E 


AND OTHERS— DEFFADANT«— RESeONDENTS, | 
Contribution, suit for— Joint tori-feasors, liability ofi 
inter se—Bona fide litigation, whether wrongful: — 


nas o. 
tobe 7 


` The rule óf non-contribution between Joint. tori. 
feasors ought only to apply to oases where the 
parties are wrong-doers in the-sense that they knew 
or ought to have known that they were doing au 
illegal or wrongful act [p. 32, col. i.] . 

Where as the result of a bona fide ‘fitigation a 
joint decree for costs is made against several per 
sons and is satisfied by some of them, the-‘lattér 
have a right of contribution against the other judg. 


' ment- debtors to the extent of their Share. of the 


costs [p. 32, col. 1.] 

Appeal from ‘a deoision of the Subordinats 
Judge, Monghyr, dated ‘the 26th Maroh 
1918, reversing a desision. of the Offisiating 
Munsif, 2nd Court, Monghiyr, dated the 22nd 
June 1917. ` 

` Mr. Barnasi Prasad . Jhunjhunwala, for 
the Appellant.  - 

Messrs, Naresh Chandra’ Sinha’ ‘and " Nifai 
Ohandra Ghose, for the Respondents, ` MC 


s JUDGMENT. E 
Suttaw AHMED, J.—This appeal Boat 
of a suit which was instituted- by fhe 


plaintiffs against the defendants for "eon: 
tribution with respest to ` oosts paid’ by 
them in exeontion of a deoree. It appears 


that on the 2nd January 1900 the: plaintiffs 
and the defendants purchased certain pro: 
periy at a revenue sale. Jn 1901 eertairi 
proprietore, Nand Kumar BSingh'and- ‘others, 
brought a suit to set aside this revenué 
sale. In 1905 the suit was deereed, but an 
appeal was preferred to the--Highe Court 
whioh confirmed the decrees’ of» the trial 
Ccurt: in 1907. Against.-the:deerea of thé 
High Court the plaintiff and the respondents 
in this suit secured leave’ to .appead to the 
Privy Counoil. Their Lordships of thd 
Privy Couneil also dismissed their appeal 
on the llth February 1913, The: other 
prpprietors, Ajnash Lal ahd other, in the 
meanwhile brought a suit in 1912 for 
recovery of possessifn of their share and 
in that suit dearee for costs was passed 
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against both the plaintiffs and the defend 
ants. The desree was, however, exesuted 
&gaics5 the plantiffs only, who paid off 
the same and then brought the suit for 
sontribution. The trial Court held that 
the plaintiffs were entitled to a decree. 
An appeal having been preferred, the learned 
Subordinate Judge on the other hand same 
to the eonolusion, that. the plaintiffs sould 
not have been der the bona fide belief 
that they were in lawful possession of the 
property when in 1912 Ajoash Lal and 
others brought their suit. It must be borne 
in mind that the plaintiffs’ and the defen. 
dants’ posssssion over the property in the 
anit was eonfirmed by the Commissioner 
some time in 1901 and sinoe then they 
were in possession of the property, The 
law of non-eontribition between wrong. doers 
has been very lusidly enunsiated in the ease 
of Mahabir Prasad v, Darbhangt Thakur (1), 
where following the ease of Sreéputty Roy 
v. Laharam -Roy (2) it bas been laid 
down that the rule of non-sontribation 
between joint tortefeasors ought only to apply 
to cases where. the parties are wrong-doers 
in the sense that they knew or ought to 
have- known that they were doing an illegal 
or wrongful act. In other words, the plaint- 
iffa! suig must sueceed unless it is proved 
that the plaintiffs aud the defendants were 
in illegal or wrongful possession of the 
property. In my opinion it is idle to suggest 
that they were doing an illegal ora wrongful 
ast when they proseouted their suit up to the 
Privy Council. How oan it be sontended that 
they were in wrongful or illegal possession 
of the property, when as a matter of 
fast their possession had been confirmed 
by the Commissioner and they had got 
leave to appeal to the Privy Council 
Against the desision of the High Oourt? 
In my opinion the learned Sub :rdinate 
Judge ehas elearly erred in holding that 
when Ajnash and others brought their 
suit in 1912, the plaintiffs and the defendants 
should have quietly made over the posses- 
sion of the property to them, though at 
that time they were ia the appeal 
in the Privy Couneil. 


that the 
'ayere mot 


I am, olearly, of 
plaintiffs and the 


opinion 
-respondents 


.QO5t Ind. Cas. 697; 4 P. T. J. 486; (1919) Pat, 259. 
` (2) 7 W. RB. 884; B. L. R, Sup. Vol. 687. 
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wrong doers and that they were. not in 
ary illegal or wrongful possession of the 
properíy up till the disposal of their 
appeal by the Privy Council. 

The result is that this appeal is allowed, 
the desree of the lower Appellate Court is 


set aside and the desision of the Court 
of first instance 18 restored. 


The appellants are entitled to their 
costs. « ~ 
Coutr:, J,— T agree. 4 


Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 
OOU 


T. 
Seconp Appra, No, 143 or 1918, 
April 3, 1919. 
Present :— Mr. Prideadz, A. J. C. 
KALIRAM— Phaintirr— 
APPELLANT 
versus 
GANESH PRASAD AND OTHERS — 
DEFB’DANTS-¢ RESPONDENT”, 


Hindu Law— Widow, property. acquired by, 


after 
death of husbagd—Presumption—Proof, 


There is no presumption that property in the 
possession of a Hindu widow acquired after her 
husband's death is either her absolute property or 
that she has only a widow's interest init. It rests 
on the person who alleges that she has an absolute 
interest to prove that allegation, (p. 2#, col !.] 

Dakhina Kali Debi v. Jagadishwar Buttacharjee, 2 
C. W. N. 197, followed. 

Appeal from the decree of the District 
Judge, Raipur, passed in Civil Appeal 
No. 204 of 1917, dated the 5th January 
1918, 

Mr. V.D. Sathaye, for the Appellant. 

Mr. J. O. Ghosh R B.N. -G. Sarkar 

and Dr. H. 8, Gour, for the Respondent. 

JUDGMEN T.—The fasts of the ease are 
sufficiently given in the judgment of the 
lower Appellate Court and..neeéd, not be 
repeated, It is. thee story of both ‘sides that 
the house in*dispute belongs to Musammat 
Subhranand that defendants Nos. land 4 
are the, sons of her daughter. It is also 
admitted that the woma  sonveyed the 
house by a deed of gift to the plaintiff 
Kaliram on the 25th Noyamber 1908, though 
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she continued to reside therein till her 
death in 19 Q. Itis urged, on the authority 
of Dakhina Kali Debi v. Jagadishwar Bhulta- 
charjee (1), that there is no presumption to 
show that property in possession of a Hindu 
widow asquired atter her husband's death 
is absolute property, or that she has only 
a widow's interest in it. There is no pre- 
sumptioneitber way and, therefore, in these 
easós, ib rests on the person who states 
that a widow has an absolute interest in 
any immoveable property to prove that she 
has it. In the present case that person 
would be the plaintiff, for he somes into 
Court stating that the house in suit was 
gifted to him by Musammat Subhran and 
she had a right to gift it. 

. It is argued for the appellant that, in 
the pleadings in the oase, the question of 
Musammat Subhran's interest inthe house 
was not spffisiently gone into, and that order 
should have been clearly put in issue. 


Defendant No. 1 in his written statement. 


stated " that evep if the gift was made, as 
alleged, itis not binding on this defendant, 
as Afusammat Subhran had no power to 
gift away any property absolutely, and. this 
defendant as her next reversioner is not 
bound by it. ” 

Defendant No. 2, if parapraph 2 of hia 
written atatement, stated that “ghis defend. 
ant purshased the same under a bona fids 
belief that the said defendant No, 1 had 
a right to sell the same, inasmuch as the 
said Musammut Subbran had only a widow’s 
interest in the, house." The plaintiff in 
reply stated,— 

“the house originally belonged to 
Sakharam who had kept Musammat subhran 
as his mistress, I don’t know how Subhran 
got the house, *' 

. The following two isanes were framed on 
these pleadings ;— . 

"3. Was Musammat Subhran eompetent 
to make, a gift, and is it binding cn defend- 
ants Nos, 1 and 4? 

4. Are the defendants Nos. 1 and 4 rever- 
sioners of” Musammat Subhran ? If so, are 
they enti&led to retain, possession : of the 
house after the death* of Muscmmat 
Subhran ?" . . , 

It could, therefore, hardly be said that 
plaintiff had no patios that to establish 


.(0) 20, W. N, 197.. 
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his suit he should have to prove that - 
Musammat Subhran had the power to gift 
him the house. . 

For the respondents it is coptended that, 
this being the sase, and plaintiff having 
failed to aall evidenee on the point, his 
suit bas been rightly dismissed. It seems 
to me that this view is sorrest, There is 
no evidence on record to show that Musan- 
mat Subhran got the house from her para- 
mour as a gift, There is the judgment in 
a previous case, but that, by itself, does not 
establish the plaintiffs alaim, for it no 
where specifically finds that the house came 
to the woman from Sakharam. It is a 
mere question of evidence and I do not 
think it should be justified in sending the 


caso back fer giving plaintiff another 
opportunity of proving what it was his 
duty to establish during the trial, On the 


record as it stands, he has clearly failed 
fo. show ‘that the gitt by Musammat 
Subhran binds her  reversioners. This 
being so, this appeal fails and is dismissed 
with costs, 

Appeal dismissed. 
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PATNA HIGH COURT, 
APPEAL From ÁPPELLATE DgcaxkE No, 838 
or 1-18 omen 
July <6, 1920, 
Present; —Mr. Justiae Coutts and 
Mr, Justice Snltan Ahmed, 
LACHML NARAYAN MARWARI 
AND OTHERS—APPELLANTS 
versus 
Ohaudhuri BHAGWAT C SIN GH AND ANOTHER 
—PuisiwT FF3 AND Ohaudhurs Sir GOVIND. 
SINGH AND OTHER&S— DEFENDANTS— 


RESFONDEN,:8, 

Civil Procedure Code (Act V of 1£03), 4. 1], O. 
XXXIV,v. ^ Mortgage, suit on, by puisne morlgagec— 
Prior mortgagee made party to suit--Decision, whether 
res judicata, 


A paramount tillo cannot be drawn into, contro. 
vorsy in an action for foreclosure, A prior mortgagee, 
therefore, isnot o necessary party te an action by a 
puirne mortgagee for foreclosure, the chief object 
of which is only to cub off allrights subsequent to 
the mortgage and not priorto tBe mortgage. At the 
same time, 4 puisne mortgagoe may make n prior 
mortgages a party tothe suit, If he does so, the 
purpose of making the® prior mortgagee a party, 
should be clearly stated; but if no purpose is iven in 


s4 


~ 


the plaint, or provided for in tle decree, the prior 
mortgegee wil] nct ke affected Ly the judgment in 
any way. Where no relief is claimed, the subject- 
matter of the acticn is the interest of the mortgagor 
minus the interest of the first mortgagee, and in 
sucha suit no investigation as to the validity or 
extent of the prior mertgage can possibly be made, 
The utmost that can be required from the prior 
mortgagee is, that he should disclose his prior mort- 
gage if he is made a party to the suit, [p. 84, col. 2.] 


Appeal from a desision of the Subordinate 
ndge, Ranchi, 


Messrs. Fakhruddin and P. N, Banerjee, for 
the Appellants. 

Mesars. S. A. Sami and Kulwaut Sahaz, for 
the . Respondents. 


< JUDGMENT. 
Sutan AÁnuzgp, J.—This appeal arises out 
of a suit for recovery of a sum of Rs. 2,300, 
prinsipal and interest, due on a mortgage- 
bond, by sale of the mortgaged property. 

The plaintiffs case was that the property 
in thatenit was mortgaged in 1901 by one 


Ram Prasadi(whose representatives-in-interest : 


in the present suit are defendants Nos, 4 to 6) 
to defendant No. 7, who, however, admitted- 
ly was only a benamdar of the plaintiffs, 
The agreement in the mortgage- bond was that 
the mortgagee was to remain in possession 
for eight years in lieu of interest, if he 
ceased to have possession, the mortgagor was 
to pay interest at the rate of 5 per sent. per 
mgDtine The mortgagee was also given the 
right to bring the property to sale if the 
mortgage: money was not re-paid. In 1906 
Ram Prasad exeeuted another mortgage—a 
simple mortgage-bond—in respect of the same 
and other properties in favour of the defend- 
ants Nos. T, 2 and 3, who are Marwaris. In 
1910 the Marwaris sued on their mortgage- 
bond making the present plaintiffs parties. 
They obtained a deeree and, in exeention, 
the property was sold and purchased by them. 
The plaintiffs brought the present suit on 
their "mortgage-bond of 1901. The snit, 
whioh was'contested by the Marwari defend- 
ants, was partly deereed, and against this 
deoree both the plaintiffs and Marwaris 
appealed to the District Judge, . 

Both the appeals were unsnesessful except 
that the rate of interest was modified. The 
Marwari,defendagts have now appealed to 
this Court. . ° 4 

The first question which arises in this 
appealis, whether the suit is barred by the 
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prineiple of res judicata. The facts are, that 
ihe Marwaris in their «nit in 1910 made the 
present plaintiffs deferdanta (they were 
defendants Nos. 6 and 7 in that suit) and they 
actnall appeared and set up their prior 
mortgage. No definite issue seemato have 
been raised in this suit aa to whether they 
were or were not prior mortgagees, but the 
Deputy Commissioner, Subordinate Judge, in 
his judgment said, — "No order is passed as 
regards the claim of defendants Nos, 6 and 7 
because they have failed to prove their prior 
mortgage. The question of res judicata has 
been discussed by the learned Subordinate 
Judge in the lower Court and. he appears 
to have sonsidered that, because no formal 
issue on the question of whether the defend. 
ants Nos. 6 and 7, the present plaintiffs, 
were or were not prior  mortgagees, was 
framed, the Deputy Commissioner, Subordinate 
Judge, cannot have oome, and did not come; 
to any deoision which would operate as res 
judicata, Í nt 

The question which has therefore, to be 
considered in this appeal is, whether the suit 
is barred by the prinoiple of res. judicata, It 
is absolutely clear that a paramount title 
cannot be drawn into controversy in an action 
for foreslosure, The prior , mortgagee ia 
not, therefore, a neadssary party to an action 
by a puisne mortgagee for foreolosure, the 
ehief objeet of which is only to eut off all 
rights subsequent to the mortgage and not 
prior to the mortgage, There was some doubt 
about the necessity of a prior mortgagee 
being made a party in a suit by a subsequent 
mortgagee; but all that doubt has been set at. 
rest by Order XXXIV, rule lof the present 
Code of Civil Prosedure.. At the same time, 
the puisne mortgagee .may make a prior 
mortgagee a party to the suit. If he does so, 
the purpose ef making the prior mortgages ' 
a party should be clearly stated; but, if no 
purpose is given inthe plaint or provided for 
in the deoree, the prior mortgage will not be 
aitested by the judgment in any way. Where 
no relief is olaimed, the subject-matter of 
the action is the interest of the mortgagor 
minus the interest of the first mortgagee, 
and in such a, stit, in my opinion, no investi- 
gation as to the validity or extent of the 
prior mortgage ean possibly be made. 

‘The whole question has been very lueidly 
discussed in "Jones on Mortgage," Volume 2, 
paragréph 1439, as follows:— 

= 
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Persons having interests in the property, 
paramount to the mortgage sought to be 
foreslosed, are generally neither nesessary 
nor proper parties to the snit, because the 
only proper objest of the proseedings is to 
bar all rights subsequent to the mortgage. 
The desree oan have no effect upon the rights 
of parties having priority, whether they 
are made parties to the action or not. 


“In some. cases prior mortgagees are made 
parties to the bill, so that the Court may, 
with their sonsent, order a sale of the whole 
estate and thus make a good and complete 
titla in the purchaser. Sometimes, a prior 
mortgagee is made a party to the suit, with 
B view to his assenting to a deeree for the 
sale of the whole estate, in which case his 
mortgage is first paid, and the proceeds then 
applied to the sesond mortgage, In such 
oase, the legal presumption is that a purchaser 
at a foreclosure sale gives the full value of 
the property, and the whole prooseda of the 
property are them applied to the payment of 
the insumbranees in the order of their priori- 
ties, But it is proper to maka the person who 
holds the prior legal title a party only when 
his debt is payable and he is willing to 
reseive paymept and for the purpose of 
making a sale of the whole title. Hae 
is not a necessary party excapt for 
Such a deoree, The Court may order a 
sale subjest to a prior inoumbranee, and, 
unless the mortgagee with paramount title 
expressly, consents .to a sale of the mort- 
gaged estate, the sale must be made subject 
to his mortgage; and no portion of the 
proceeds of the same oan be applied in pay: 
ment thereof, 


44 * . . 

When a prior incumbraneer is made 8 
party to a foreclosure suit, there should 
be an allegation of theepnrpose- for which 
he is made a party; as, for instance, that 
the amount of his mortgage may be ascertain- 
61 and” determined by the judgment "of 
the Court, so that the mortgage oan be 
paid out-of tha prosesds of the sale, or 
80, that the sats may be subjest fo the 
known amount of the lien. «If such purpose 
is not indicated in the complaint, nor 
provided for in the judgment, the pribr 
inoumbranser will not ba affected’ by the 
judgment”. ii . 

. An examination of the ease law on the 
gubjeet also leads te the same aonolusion. 
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In the ease of Sri Gopal v, Pirthi Singh 
(1), in the previous suit, the plaintiffs 
olaimed priority over the prior mortgagees 
and olaimed relief against them. The head. 
note* of this decision is misleading, and 
gives one the impression that their Lord- 
ships of the Privy Oounoil laid down, 
generally, that whenever the prior mortgagee 
of the same property is made a party to s 
suit he must set up his prior mortgage, and 
if he omits to set up his prior aharge, the 
suit subsequently brought by him will be 
barred. A reference to the judgment of 
Sir Alfred North will show that no such 
wide proposition of law was laid down and 
that relief was claimed against the prior 
mortgagee. In the ease of Gopal Lol v, 
Benarsi Perhsad Ohowdhury (2) the subsequent 
mortgagee bal impleaded the prior morte 
gagees and had claimed to sell the property 
free from all inoumbranees. Mahomed 
Ibrahim Hossein Khan v, Ambika Pershad 
Singh (3) and Mahabir Pershad Singh v. 
Prabhu Singh (4) are also oases where 
relief having been olaimed against the 
prior mortgagee and he having failed to 
set up the prior mortgage, 16 was 
held that subsequent suit by him was 
barred. 

The decisionsin Surjzram Marwari v. Barhom- 
deo Pershad (5), Dhapt v, Barham Deo Pershad 
(6) and Mahabir Pershad v, Prabhu Sawah (4) 
are elear authorities for the view that, unless 
relief is claimed against the prior mortgagee, 
the latter need not set up his prior mort- 
gage. There is, however, the decision in the 
ease of Gajadhar v. Bhagwanta (7) where 
it was held that, onoe the prior mortgagee 
is made & party, he must set up his mortgage 
even if no relief is olaimed against him. The 
desision of the Judisial Committee of the Privy 
Qouneil in Mahomed Ibrahim Hossein Khan 
v, Ambika Pershad Singh (3) on whioh the 
Hon’ble Judges of the Allahabad High Court 


(1) 24 A. 429; 4 Bom. L. R. 827; 6 C. W, N. 689; 
24 I. As 118; 8 Sar, P. 0, d. 293. 

(2) 31 O. 428, " 

(3) 14 Ind. Cas. 496; 15 O.L. J. , 411; 11 M. L. T. 
285, (1912) M. W. N. 867; 9 A. L, J. 832; 14 Bom. L. 
R. 280; 16 O, W. "i 605; 22 M. L, J. 468; 89 0, 527; 
39 1. A. 68 (P.O), - i EA 

(4) 3 Ind, Cas. 630;-9 C, In,J. 78 at p, 81. 

(5) 1 O. L. J. 887. yj 

(6) 40, W.N.291. © 5:1 cuu 

(7) 16 Ind. Cas, 8; 34 A. 599; 10 A.L. J, 944.  ' 
“epefersto24A, 420—Ed. ——— Dom 
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took this view does not, however, lay down 
any. suoh wide proposition, It will appear 
from the judgment of Sir John Edge, at 
page 441*, that property in the previous 
suit was sold free from all charges and 
jnoumbrances. Taking the desision in 
Gajadhar v. Bhagwanta (7) as the limit to 
which the Courts would go, if would mean 
that the prior mortgages would be bound 
to disclose his prior mortgage in the previous 
suit ifhe is madea party. This, admittedly, 
had been done by the plaintiffs who set 
up their prior mortgage in the previous 
suit. Therefore, the suit is olearly not 
barred under sestion 11, Explanation IV, by 
reason of any omission, nor is the suit 
barred under seation ll of the Code cf 
Civil Prosedure itself. Inasmueh as - the 
subject matter of the present ruit is totally 


. different from the subject matter of the 


previous suit, there could be no desision 
in tha previous snit with respect to the prior 
mortgage, nor indeed there bas beea any such 
deoision. The learned, Deputy Commissioner, 
Subordinate Judge, in his judgment i in the 
previous suit said — No order is passed 
as regarda the claim of the defendants Nos, 6 
and 7, beeaüse they have failed to prove 
their prior mortgage”, On the face of 
this order, it is impossible to contend-that 
there had been any decision. Therefore, in 
BILANGAN of the sage, the doctrine of res 
judicata in my opinion is inapplicable. 1 
would, therefore, dismiss this appeal witb 
costs, 


. Ooorrs, J.— I agree. 
Apreal desmissed, 


*Page of 16 C, L. J, —-Ed. 
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SECOND Civit Appzan NO 381 cr 1918. 
` , June 23, 1920.. 
Present: —Mr, Batten, Offe, J. C, 
HAM pin AND ANOTBER— DErENDÂNTR — 


AMPPELLANTA . 
(ar sus d 
. KEB3HAO PRASAD— PLANTIER? 
— Reeporpeat 


“awatara and fenant—Tenant, ungine can be made 
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without landlord's knowledge-- Benami. tenant, SURE 
recognised by law. 


A person cannot be madea tenant without the 
landlord’s knowledge, and no third person can set up 
a person as tenant who admittedly was not mado 
a tenant by the landlord. There is no ruch status 
3] tothe tenancy law asa benami tenant. [p 97, 
col. 2 

Appeal from the deoree of the Additional 
District Judge, Saugor, in Civil Appeal No, 
40 of 1918, dated the 30th April 1918. 


FACTS appear from the following judg. 
ment of the Appellate Court:— 

Plaintiff-appellant brought this suit 
in the Court of the. Munsif, Rehli, for 
recovering mesne profits, in the sum of 
Hs. 140, in raspect of field No. 58, area 
31:06 rant for R». 60 of Mouzy Dhikuwa, 
alleging that he is the ordinary tenant of 
the land, that he let it out to defendant 
No. 1 in 1971 Sambat and 1972 Sambat and 
recovered rent of those years by a suit from 
him and that defendants Nos, l and 2 
wrongfully took -it into their possession in 
1973 Sambat and enjoyed the crop of that 
year, and that they were thus trespassers in 
respeot of 16 during that year and that the 
letting value of the field in Sambat 1973 
was Rs. 140. s ." 
. Defendant admits that plaintiff obtain- 
ed a deeref for rent sgainst defendant 
No. i in respect of the years 1971 and 
1972 Sambat, from the Court of the Addi. 
tional . Munaif, but alleges that the desision 
in that suit as regards plaintiff's’ teninoy 
does not opperate as ves judicata for the pur-. 


poses of thia suit, and then pleads that 


plaintiff is not the fenant of this land, 
that one Musammat Sahodrabai ' is the tenant 
and plaintiffs name as an ordinary tenant 
of this land was got resorded by Musammat 
Sabodrabsi only,neminally, that plaintiff 
cannot resover more rent than what he 
recovered in respec} of the years 1971 and 
1442 Sambat. 3 

The lower Court foand, on the strength 
of defendant's oral evidence, that Musam mat. 
Ssbodrabai and not the plain iff, was the 
tenant of this land” and that plaintiff could 
uot maintain tho «uit; that the decision 
uf the previous suit did not prevent the 
défendant from alleging that plaintiff was 
not the tenant, and that the rental value. 
of theeland in 1973 Sambat was Rs, 14), 
Ultimetoly, it dismissed , the suit on the , 
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ground that plaintiff had no title to the 
Jand, 


I agree with the lower Court in its 
finding that the desision tn the previous 
Suit No. 171 of 1916 does not operate as 
ves judicata and does not estop other defend- 
‘ants from denyiug plaintiffs title to the 
land. It was not necessary to decide the 
‘question of title in that suit, and the only 
question was if defendant No. 1 took the Jand 
on lease during 1971 Sambat and 1: 72 Sambat 
from the plaintiff. It was not essential to 
determine how the plaintiff derived his title 
t» let the land. 


be 


The next question is, if plaintif. 
appellant is a tenant of the land. The 
‘pokla granted by the settlement is not 
‘filed by the plaintiff but the defendanta 
admit that land is recorded in settlement 
papers in appellant’s name but Sahodrabai 
who is examined as D, W. No. 7 also admits 
that the reseipts for rent are passed by tbe 
Court of Wards “in plaintiffs name, The 
only question then is, if plaintiff is a 
nominal tenant. The contract of tenancy is 
personaland Musammat Sahodrabai tells us 
that it was ordered that she eculd not 
hold more thd 100 ngres of land for her 
maintenanss and so she devised this plan 
of getting the land recorded in® plaiotiff'a 
name and enjoying it herself. Thus, she 
admits that the Deputy Commissioner did 
not know that she was the tenanb but 
they granted the land to the plaintiff. D. W, 
No. l admits that the land was let by the 
Deputy Commissioner. The Manager, Court 
of Wards, has no authority to let out lands 
and D. W. No, 2 doesnot say that he let 
it, The Court of Wards were the Malguzir 
and they resognizad the plaintiff as their 
tenant and not Musammat Sahodrabai, Even 
D. W. No.2 admits that'he accepted rent 
from the plaintiff after he had once refused 
to take X on the ground that plaintiff wot 
not the tenant. The defendants’ evidence 
is thus useless to disprove the plaintiff's 
tenancy. I hold that the sontrast took plasa 
between thé Covr: of Wards and the plaintiff 
and Mueammat Sahodrabai canhot take ad. 
vantege of her clandestine aet and soob a 
thing would be against the publie. polioy 
and spirit of theeténanay law. The Court 
of Wards never intended to let the lend to 
, Misammat Sahodrabej on her admission, so 
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I hold that plaintiff is the tenant of the 
land. 

The lower Court hasfound that in 1973 
Sambat the iettirg value of the land was 
Rs. 140, I do not see any reason to differ 
from it, in respeot of that finding. 

1 would allow this appeal, set aside 
the deoree of the lower Court and order 
a deoree io be issued against the respond. 
eats for Rs. 149 and costs The respond- 
euts to bear appellant’s oosta of both the 
Courts, 

Mr. G. V. Deshmu*th, for the Appellants. 

Mr. M Gunta, for the Respondent. 

.JUDGMENT,--À person sannot be 
made a tenant without the landlord's know- 
ledge, and no third person ean set up as 
tenant, a person who admittedly was not made 
tenant by the landlord. There is no such 
status known to the tenanoy law as a benami 
tenant, The appzal ia dismissed with 
costs, 

Appeal dismissed. 
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PATNA HIGH COURT. 
APPSAL FROM Appettate DROREER No. 
or 1418. 
* July 20, 1920. 
Present : — Mr. Justise Coutts and 
M». Jaatise Sultan Ahmed, 
Sayid RAZIUDDIN HASSAIN AND OTHER3 
—- PLAIN NEPS —— Å PERLLANTI3 
YEr NS 
BINDHSRI PRASAD SINGH AND OTHERS — 


Deren oanTs—— ResPpon sentra. 
Limitation Act (IX of 1803), Sch. I, Art. 11, appli. 
cability of —Civil Procedure Code (Act V of 190%), O 
XX, rr. 100, 101, !03— Order under r, 101-—- Suit to 
contest order — Limitation applicable. 


1260 
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Article 11 of Schedule I to the Limitation Aot is 
sufficiently wide to cover cases brought under Order 
XXI, rule 103 of the Civil Procedure Code, and there 
is no justification for restricting the operagon of 
the Article only to those oases where investigation : 
has taken place. [p 88, col. 2; p. 8», gol, 1.] 


Appeal trom a deoision of the Subordinate 
Judge, G yi. 

Messrs. L N. Singh and Atul K. Ray, for 
the Appellant. 

Mr. Rai Guru Saran Prashad, for the . 
Respondents. 
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SULTAN Aumen,. J.— This appeal arises out 
of ‘a suit instituted by the plaintiffs for a 
‘declaration of their title to, as also for 
resovery of possession with mesne profits of, 
a eertain dar-mekarrart tenure, The mate- 
rial facts are, that one Toral Narayan Singh, 
the father of defendants Nos. 3 to 6, beld 
“two separate dar. mokarrart’ tenures in Mouza 
Nasrathpur Phulwaria, one under the plaint- 
iffa and the other under the original 
defendant No. 2, Abdul Wahab, the respond- 
ents Nos. 2,2a, 2b being his reprentatives 
‘on his death. 


Toral Narayan having died, his four sons 
were sued for arrears of rent and the 
plaintiffs-appellants got a rent-desree against 
them on the 16th July 1912 in respect of the 
dar-mokarrar tenure held under them. In 
execution of the  rent.deeree, they brought 
about the sale of the defaulting tenure and 
it was purebased by them. But the entire 
desretal amount could not be realised from 
the sale and over Rs. 1,000 remained still 
due, The plaintiffs then obtained another 
rent-deeree dated the 22nd August 1913 
for the subsequent arrears of rent against 
the four sons of Toral Narayan Singh. 
In execution of this, as also of the former 
unsatisfied deoree; the plaintiff brought about 
the sale of the dar-mokarrart tenure held 
erior Abdul Wahab, and it wag purchased 
by them on the 22nd Maroh 1915. In 
exeoution of the sale sertificate, they obtained 
formal delivery of possession through the 
Court on the 28th May 1915. Abdul Wahab, 
defendant No. 2, also brought a rent suit 
against Kali Prasad, Baijnath and Inder 
Narayan, song of Toral, for arrears of rent 
in respest of the dar-mokarrart tenure 
held under him obtained a decree on the 
6th April 1914. In exesntion of this deares, 
he bfonght about the sale of the defaulting 
tenure, And it was purehased by Bindesri 
Prasad, defendant.respondent No. 1, on. the 
97th April 1915. The defendant No.- 1 
in eteeution of his sale certificate obtained 
delivery of «possession through the Court on 
the 16th June 1915, and, since then, he has 
been in aetzal possession of the tenure in 
suit, The plaintiffs thereupon applied under 


Order XX], rule 100, for being put in 


', posseésion of tke salhe. Their application 


was dismissed on the llth September 1913. 
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Then, on the 22nd April 1917, the plaintiffs 
instituted the present suit fora deolaration 
of their title by virtue of their prior 
purchase, as also for recovery of possession 
with mesne profits, The suit was contested 
by defendant No. I alone, The trial Court 
held that the suit was barred by limitation 
under Article ll of the Limitation Ast. - 
The Appellate Court also oame to the 
eame conclusion ; henee this second appeal. 
The main point for consideration is, whether 
the suit was barred by limitation. It 
appears that on the llth September 
1915 the appellant did not adduee any 
evidence and the Court passed the following 
order :—~ 


“ Applisant again applies for time, It is 
highly frivolous and is, therefore, rejeeted, 
Applicant takes no step to adduce evidenee, 
other side is ready, ordered that the applica: 
tion is strusk off for default with sosts 
and Pleaders’ fee Rs, 4,” 


The learned Wakil appearing on behalf 
of the appellant contends that Artiele 11 
of the Limitation Act does not apply to 
an order of the kind sush as we find in 
this ease. Order XXI, rule 100 runs as 
follows :— Where any person, other than the 
judgment-debtor, ia dispossessed of immove- 
able propdMy by the holder of a dearee for 
the possession of such property or where 
such property has been sold in exeoution 
of a decree, by the purchaser thereof, he 
may make an application to the Court 
eomplaining of sueh dispossession, The 
Court shall fix a day for investigating the 
matter, and shall sammon the party againat 
whom the applieation is made to appear 
and answer the same". Under Article LI 
the suit must be brought within one 
year from the date of an order under the 
Code of Civil Procedure, 1908, on a olaim 
preferred to or an objection made to the 
@ttachment of the property attached in exe- 
oution of a decree. There san be no doubt 
that Article 11 of the Limitation Aot is 
sufficiently wide to cover eases brqnght under 
Order X XI, rule 108 of the Code of Civil Pro- 
eedure, Buf it ig contended by the learned 
Wakil appearing on behalf of the appellant 
that Artisle ll has no applieation where 
there has been no investigation of the claim 
as to.the merite, and it is urged thaf „as 
the order of the llth September 1913 was, 
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van order on default without any investigation 
of the elaims of the parties. Article ll 
did not apply. I regret I sannot aceopt 
this sontention as sound. It must be re- 
membered, as was observed by Lord Hobhouse 
in the sase of Sardhar? Lal v, Ambika Pershad 
(1), that “the order,” that is, the order 
in the olaim oase to whish he was referr- 
. 44 . . * 

ing, was made and it was an order within 
‘the jurisdietion of the Court that made it, 
It is not conslusive and a suit may be 
brought to claim the property notwithstand- 
Ang the order. - But thenthe law of limitation 
saya that the plaintiff must be prompt in 
bringing his suit, The polisy of the Aet 
-evidently is to sesure the speedy settlement 
of questions of title raised at execution 
sales and for that reason a year ig fixed as 
time -within- which the suit must be 
brought", 


The policy their Lordships were referr- 
ing io was the polisy of the law under 
the Civil Prosedure Cole and the Limitation 
Ast of 1877, and it is still the polisy 
under the present Code and the Limitation 
Act. Jt must be remembered that the 
language of Artiola 11 of the present 
Limitation Ast is more general than that 
of the Aot of "877, Ewen under the Limita- 
tion Aet of 1877 there was great divergense 
of-jadicial opinion on the quasflou whether 
an order rejecting a claim made without 
investigation same within Article 1l or not. 
In my opinio, Artiole 11 of the Ast of 1908 
is muoh more somprehensive than Artiole 11 
of. the preceding Aot, and there seems to be 
"no justification to restrist the operation of the 
Article only to those oases where investigation 
has taken place. 
| The view that I take of the matter 18 sup- 
ported by the decisions in Nogendra Lal 
Chowdhury v. Fani Bhasan Das (2) and 
Macht Raju Venkatarainam v, Sri Rajah 
Vadrevu Ranganayakamma (8), and Gokul. v. 
Mohri Bibi (4). The result, therefofe, 
is that, in my opinion, the suit was olearly 
barred under Artiele 11 of the Limitation 
Ast. |... js - 


- (1) 15 L A. 128 at p. 127; 15 0. 521: 6 Sar. P.O, 
172; 12 Tnd. Jur. 210; 7 Ind. Deo (wn. 8.) 931.. " 
(2. 44 Ind. Cas. 265; 23 O. W. N. 375; 45 O. 785., 
(3) 48 Lid. Cas, 270; 41 M. 985 (F. B.); 24 M. L. T; 
197; (1918) M. W. N.53; 8 L. W. 292; 85 M. L. J, 


385. - 
“AY 41 Ind. Cas, 1095; 4) A. 925; 16 A, 57.5255 
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The result is that this appeal. must be dis- 
missed with sosts. U 


Coutts, J.—1 agree. 2 
Appeal dismissed. 


LR] 


BOMBAY HIGH COURT. 

Secoxp Civit. Arrear No. 942 or 1918. 
"January 6, 1920... : 
Present;—Sir Norman Maoleod, Kr., Chief 

l Justise, and Mr. Justico Heaton. 
KALU DEOBA-—PriaixT;FF No. 2— 
APPELLANT 
versus j 

RUPCHAND KISHANDAS--DEFENDANT 


No. L— RESPONDENT. 

Limitation Act (IX of 1908), Sch. 1, Arts. 184, 148— 
Mortyage—Sale of mortgaged property by mortgagee 
Re-purchase by mortgagee, effect of-—Redemption, suit 
for—Limitation applicable. 


Certain mortgaged property was sold by ihe 
mortgagee toa stranger under the mistaken belief 
that he was the owner of the property. Ten years 
afterwards, the property was re-purchased by the 
mortgagee. In a suit for redemption of the pro- 

erty by the mortgagor: 

Hold, that the dofendant must be deemed to be 
in possession of the property not as the ropresen. 
tative of the purchaser but as mortgagee and that 


the suit was not, therefore, barred by time. 
bond 


e 

Appeal from the deoision of the Assistant 
Judge, Khandesh, in Appeal No. 2 of 1917, 
modifying the decree passed by the Subordi- 
nate Judge, at Jalgaon, in Civil Suit No. 1033 
of 1918. 

Ma, K. H. Kelkar, for the Appellant. 

Mr, Q. S. Rao, for Respondent No. 1. 

JUDGMENT.—This suit was originally 
fled in 1910 by the plaintiffs who sued for 
redemption of a mortgage dated 10th April 
1885. The suit was dismissed ‘in the trial 
Court. On sppeal the case was eremanded, 
and again on appeal from the order of 
remand it was held by -the High Oourt 
that the one plaintiff, Shiybs, had ne right 
to redeem, and the suit would have to be 
dismissed as his interest in the equity of 
redémption had been sold, As regards 
the other plaintiff | *ho represented 
Devba, the other mortgagor, the Court 
decided that he should be allowed an 
oppertanity of redeeming the outstanding 
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mortgage. The sase, therefore, went baok 
to the Subordinate Judge who directed 
that -the plaintiffs should recover from 
the defendants pcasession of the proper'ies 
in suit with the exception of Survey Nos. 
54 and &7 of Bharadi and Survey No. il 
of Sarve free from the mortgage This 
decree was upheld on appeal except that 
it was modified by eubstituting the word 
" plaintiff No. 2 ” for the '" plaintiffs ", 
The second plaintiff, Kalu Devba, has now 
appealed against that part of the decision 
of the Assistant Judge whieh decided that 
he should not be entitled to recover Survey 
Nos. 54 and &7 of Bharadi and Survey 
No. 11 of Sarve. Y 

With regard to Survey No. 1], that is 
now in the possession of an outsider, having 
been sold at a Court sale, all that the 
second plaintiff would be entitled to would 
be compensation from that mortgagee on 
the ground that when redemption was 
sought the mortgagee could not produce 
the property mortgaged. Both the lower 
Courts have come to the sonolusion that 
compensation should not be allowed, and 
we agree with the reasons given in the 
judgment of the learned Assistant Judge. 
' But with regard to Survey Nos. 54 and 
87, they stand on an entirely different foot. 
ing as they are in the possession of the first 
defendant as representative of the original 
mgrteegee. The original mortgagee purohas- 
ed, as he thought, the equity of redemption 
of both the mortgagors at a Court sale. 
Then he sold the property to two outsiders, 
and, after the period of six and ten years, 
respeotively, bought baak those properties 
from the persons to whom he: had sold 
them. He now resists the plaintiffs’ claim to 
redeem on the “ground that he is in posses- 
sion, not as mortgagee, but as purohaser, 
and the plaintiff's olaim to redeem is barred 
under Artiele 134 of the Indian Limitation 
Aot if he could show that the snit to redeem 
bas been brought more than twelve years 
after the original transfer. But the fallacy 
in (that argument lies in this, that the 
defendant was responsible fcr the original 
mistake. Hé cught to have seen that he 
had only bought the equity of redemption 
cf one of the mportgagois, and he oannot 
derive any berefit: from his negligenee" by 
purporting to tell the,whcle of the property 
40. third parties, and then purporting to 
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obtain a good title by re purehasing those 
properties from those parties. In my 
opinion the original mistake is revived 
by the properties coming -back into 
the possession of the defendant, and he 
must be treated now as a mortgagee and 
not as sn innocent transferee without notiae. 
Therefore, I think the original decree must be 
modified by directing that the second plaint- 
iff should recover from the defendant posaes« 
sion of the properties in suit with the 
exception of Sarvey No lti of Sarve fres 
from the mortgage, With regard to the 
successful appellant be pays his own oosts 
up to the 13sh November 1916 when the 
Snbordinate Jadge gave the judgment, and 
he will get his costs in this Oourt and in 
the first Appeal Court from the defendants, 
Decree modified. 


PATNA HIGH COURT. 
APPEAL From Ox Gin. L Osper No, 289 
oF 1919, 
July 28, 1920, | 
Presenti:— Mr. Justiee Coutta and Mr. 
Justice Sultan Ahmed, 
KARIMULLA SHAH—~Jupanent-Desror 
— APPELLANT 
VETEUS 


Mirza MOHAMMAD RAZA AND OTHERS ~ 


Decrse-Howpess Re-Ponpents. 

Ewecution of decree Assignment of mortgage decree, 
whether includes personal decree subsequently obtained 
-—Limitation Act (IX of 1908), s. 14-—Assignee of 
mortgage decree, application by, Jor execution of decree 
— Dismiasal of application under misapprehension that 
personal decree had not been obtuined— Exclusion of 
time spent in prosecuting application, whether can be 
claimed Good faith-—J jurisdiction, want of, 


* 
- The assignment of an original mortgage decree 
must be taken to include the assignment of a 
decree subsequently obtained under Ordef XXXIV, 
rule 6 of the tivil Procedure Code even if the latter 
decreeis not expressly mentioned inthe deed of 
assignment, Lp 41, col. z.] 

A mortgagee obtained a decree*ón foot pf his mort. 
gage and brought the ‘mortgaged property to sale 
in execution ofethe deeree. The degree was, how. 
ever, not satisfied by ilfo sale of the property, so the 
decree-holder obtained a money decree under Order 


SXXIV,*rule 6 of the Civil Procedure Code. Subge- ae 


quently, he assigned the dóoree to one M whose’ 
uptlication tor exeoution was dismissed on the 
ground that no decree under Order XXXIV, rufe*6 
4 
* 


* * 
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had been obtained. On appeal to the High Court 


‘the mistake was discovered bnt a subsequent appli- 

cation for ekxeoution of the personal decree was 
objected to on the ground that it was barred by 
time: 

‘Held, that the decree-holder was entitled under 
section 14 of the Limitation Act to exclude the time 
spent in prosecuting the first application for execu- 
tion and that, therefore, the second application was 
within time. [p. 42, col. 1.] 

Appeal from a desision of the Subordinate 
Judge, Gaya, 

Messra. Rajindra Prasad and Shambhu 
Saran, for the Appellant. 

Messrs, L. N. Sinha and  Katlashpatt, for 
the Respondents. 

JUDGMENT. 

Oourrs, J.— This is an appeal by the judg- 
ment-debtor against an order of the Subordi- 
nate Judge of Gaya, allowing an exeoution to 
proceed, ; 

It appears that the 
mortgaged certain property to ong 
Mabangi Lal. Mahangi sued on his 
mortgage and on the: 18th of June 1912 
he obtained & edesree on eompromise, On 
‘the 5th of July 1913, he filed the first 
application for exeeuticn. The mortgaged 
property was sold and an application to set 
aside the cale was rejected on the 20th of 
June 1914.. The decree was not satisfied by 
the sale of the mortgaged property, so the 
deeree-holder on the 9th of July 9:5 ob. 
tained a money decree under Order XXXIV, 
rule 6, Subsequently, on the z9th of 
November 1915, Mahangi assigned his deoreé 
to Mirza Mohammad Raza and others by a 
kabala. On fhe 18th ‘of June 19:7; the 
assignees applied for exeeution of the mort- 
gage decree of the 18th of June 1:12 
against properties other than the mortgaged 
properties cf the judgment debtor. The 
application was opposed, prinsipally, on the 
ground that the mortgaged property having 
been sold and there being no deoree under 
Order XXXIV, rule 6, the execution sould not 
proeegd. The Subordinate Judge overruled 
the objeotion on the gronrd that the original 
dearee being on eompromise no deoree under 
Order Xo XiV, rule o was necessa: y.On appeal 
to thee High Court, however, this decision of 
the Subordinate Judge wag set aside and it 
was held that a deoreeurder, Order XXXIV, 
rule 6 was necessary.  Aeeordibgly, ən 
application for such a desree wés made but 
on the origimel records being sentíor and 

* “the papers examined the deoree under Order 


judgment-debtor 
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XXXIV, mle 6, whioh had. been obtained hy 
Mahangi Ll on the 9th of July 1915, ‘was 
dissovered. Oa the 20th of May 1919 an 
applieation for exeention of this deeree was 
made by the assignees bub.the applieation 
was opposed as being time-barred, The learned 
Subordinate Judge has, however, found that 
under sestion 14 of the Limitation Aet the 
assignees were entitled to exelude the period . 
from the date ^f their applisation for exesu- 
tion (18th of June 1919) to the date of the 
finding cf the decree under Order XXXIV, 
rule 16, (10th of Marsh 1919), The 
judgment-debtor has appealed. 

It is first of all contended that the present 
applicants for execution are not assignees of 
the deoree under Order XXXIV, rule 6, which 
was obtained by Mahangi Lal and, conse. 
quently, they saunot exesute that desree. 
We have not got the kabala by whieh the 
assignment was made but aa the assignees 
did nct apply to exesuta the deeree under 
Order XXXIV, rule 6 we may take it that 
this deoree was not mentioned in the kabala, 
Oa the other hand, it is sontended on be. 
half of the assignees that what was assigned 
was the rights under the original decree 
of the 18th of June 19.2 and that one of 
these rights arising under the original 
decreas was theright to exeoute the deorea 
against the other property of the judgment. 
debtor. This right exists irrespective of Any 
desree under Crder XXXIV, rule6, whieh is 
merely & form of procedure, so that when 
the rights under the original desree were 
assigned they inclnded also the desree under 
Order XXXIV, rule 6, 

The question is not free from diffieulty 
but, in my opinion, the assignment of the 
original decree must be taken to inelnde 
the assignment of a decree subsequently 
obtained under Order XXXIV, rule 5, even if 
that deeree is not expressly mentioned in 
the deed of assignment. If this were not 80, 
there would, in such & oa-e,.be ho assign. 
ment of anything beeause the assignees 
eculd not exeonte the original deeree and 
they eould not get a desree onder Order 
XXXIV, rule 6, as a deoree under “that rule 
had already been passed, It must be, then, that 
when the assignment of the original deeree 
was made, it ineluded,slao an, assignment 
‘of tbe dearee vnder Order XXXIV, rule 6, 

Tte next poin” fcr consideration is, whe- 
ther the assignees are entitled, under geetion 
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14, of the Limitation Act, to exelude the 
-period between the first applieation for 
exesution dated the 18th of June 1917 and 
the date of the dissovery of the deeree under 
Order XXXIV, rule 6, namely, the 16th of 
Maroh 1919. In order to get tho benefit 
of this period they must show that during 
this time they were proseeuting the first 
application with due diligenee and in good 
faith in a Court whieh, from defeot of 
jurisdiction or other cause of alike nature, 
was unable to entertain it, In the first 
place, it isaontended that there was neither 
due diligence nor good faith. “Good faith” 
has been defined in the Limitation Ast as 
follows: “Nothing shall be deemed to be done 
in good faith which ia not done with due 
oáre and attention,” and the sontention of the 
earned Vakil for the appellant is that if the 
assignees had taken the trouble tolook at 
the record they would have discovered that 
there wasa decree under Order XX XLV, rule 
6° and, not having done 80, they did not act 
with due diligenee or due sare and attention. 
I am unable to accept this argument, The 
adsignor apparently said nothing about the 
deoree under Order XXXIV, rule 6 and there 
was nothing to lead the assignees to suspeot 
that there was such a decree; nor did either 
they or the exesnting Court think that sush 
a deoree was necessary and it was not until 
the matter went up to the High Court 
thatébrer necessity for the decree under Order 
XXXIV, rule 0 was discovered. Moreover, the 
üssiguees were sompletely misled by the 
objection which was taken by the judgment. 
debtor that the proseedings must fail by 
reason of there being no desree under Order 
Xx X1V,rule 6, although the judgment-dabtor 
must have known perfestly well that there 
was suoh a desree in existence, Under 
these siraumstanoes, I agree with the learned 
Subordinate Judge that there waa no want 
of diligegse or good faith on the. part of the 
assignees and, so far as this matter ia 
coneerned, they are entitled to the benefit 
of sestion 14 of the Limitation Aot. 

There «remains, however, the question 
whether there yas want of jurisdietion in 
tbe Court in whioh the application for 
execution of the original deoree was being 
prosesuted. “It seenfa to me that on this, 
point there can be no doubt, The High 
Court held that the decree*was not capable of 
exedution at all, Oonsequently, it must be 
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without jurisdietion in : entertaining’ the ap- 
plieation for exeoution and the assignees were 
prosesuting. their firat application in & Court 
whioh from defest of Jurisqiiun was unable 
to entertain it. 

In these- ciroumstanses, r agree with - the 
learned Subordinate Judge that the assignees 
are entitled to the benefit of section 14 of 
the Limitation Ast. I would soporeina'y dis- 
miss this appeal with costa. 

SULTAN ÁHMED, J.—I agree. 


As peal dismissed, 


BOMBAY HIGH COURT. ---: - 
Fieger Civin APPRAL No, 108 oF 1918. - 
January 7, 1920, - 
Present :—Sir Norman Macleod, Kr., 
Chief Justiee, and Mr, Justice Heaton. 
KALLANGOWDA NANGANGOWDA 
PATIL— PENNOR EAE NT 
tersus 
BIBISHAYA SHAH MAHOMED 
KHAN-, Derentanr— RESPONDENT, 
Limitation Act (IX of 1908), Sch. I, Arts. 128; 144 
—Heirs of Muhammadan holding as ionanis: in«common 
—Suit by one heir for his share—Limitation appli- 
cable, 


Where on the death of a Muhammadan his heirs 
continue to hold the estate as tenants-in-common, a 
suit by one of them for partition of his share is 
governed by Article 144 of Schedule I to the Limi- 
tation Act and time begins to run against the 
plaintiff from the moment when the other co-heirs 
of the deceased do some act the effect of which is 
either to exclude the plaintiff from the joint property 
or to deny his right to shgre. [p. 43, col. 1.] 

First appeal froin the decision of the 
Assistant Judge, Dharwar, in’ Suit ‘No. 30 
of 1917. 

Mr. Nilkani Atmaram, for the Appellant, 

Mr. R. A. Jahagirdar, for the Respondent. 

JUDGMENT, -- 

Maorzop, C. J.—Defendant No, I's Husband 
and defendant No. 3 were entitled to sucseed 
to their father’s property according to Maham- 
madan Law. The defendant No. 3 mortgaged 
his share, or the property ‘representing his 
share, to the plaintiffs, and eventually sold, , 
the eqaity of redemption to them. The ` 
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plaintiffs, therefore, are entitled to the share 
in the estate to which defendant No. 3 was 
entitled. They are endeavouring now to get 
possession of that share by partition. They 
are being resisted by the second defendant 
who is a tenant of the first defendant, The 
lower Oourt dismiased the suit on the ground 
that it was barred by limitation. The learn- 
ed Judge seems to have thought that Artiele 
123 applied, with this startling result. 
Supposing the heirs of a deceased Muham- 
madan chose to live in sommunity, as is 
sertainly often done in Bombay, and even 
more often up-sountry, for several genera. 
tions, the rights of eash of the sharers to a 
partition would be barred twelve years after 
the death of the original head of the family. 
We do not think that that oan be the ease. 
We do not think that Artiole 123 oan apply to 
the fasts of this ease where two Muhammadans 
eontinued to own as tenants-in-common an 
estate of their deseased father. The ordinary 
law would apply that time would begin to 
run against ong tenant-in common when the 
other tenant in-eommon did some ast the 
effect of which was either to exolude his 
a0 tenant from the joint property, or to deny 
his right to share. It may then be said that 
time bsgins*fo run from the date of such 
exclosion or denial, ‘and the Article which 
would be applicable would beg 144. It was 
admitted that, even if time began to run in 
1905, the snit, whioh was originally filed on 
the 15th October 1915, - will bein time, I 
think, therefore, that the desree of the lower 
Court must be set aside and a preliminary 
decree for partition should be passed, The 
plaintiffa will be entitled to the sosts of the 
appeal, 

Heaton, J, —It is contended that this suit 
falls under Articole 123 of the Sshedule to 
the Indian Limitation Aet. If if does, then 
no doubt the suit is time-barred. If it does 
not, then it is not shown that the suit is time» 
barretl, and there is every reason to suppose 
that it is not, In my opinion, Articole 123 
does not apply. The present suit is certainly 
not in terms,g suit fora distributive share of 
ihe prbperty of an intestate. It is in terms 
a suit to have partitioned’ property whioh two 
persons are holding if common and to have 
‘the partition made so that each of these two 
persons ehall ge allotted his proper Share. 
The suit is not based on the ciroumstanee of 
` “any body’s intestacy, or of rights immediately 
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arising out of an intestaey, so I think that 
in substance also the suit does not o¢me 
under Article 123. We haye here the very 
sommon ease of Muhammadans who suóseed 
to the property of a deseased relative, and by 
agreement amongst themselves insígad of 
distributing that property by shares, hold 
it in common. They are entitled under our 
law to do this. They are not under an obli- 
gation to at onee divide the property aesord. 
ing to their shares. They san hold, and oon- 
tinue to hold, it in common, and having done 
so they hold it under an agreement, They 
ean continue to do so for an indefinite period 
but when they wish they san put an end to 
this sommon holding, and ask that there shall 
be partition. The ground for asking for A 
partition in such a oase is not that deseribed 
in Ártiele 128, but it is that one of the 
parties to the agreement by which hitherto 
they have held the property in sommon 
desires to put an end to that agreement and 
have the property partitioned, When he 
desires to do that, he has a right to come to 
the Court to get the Court to do it for him. 
I think, therefore, the desision that this suit 
was barred by time was wrong and a pre. 
liminary decree for partition should be made 
as proposed. 
Decree set aside, 


; PATNA HIGH COURT. d 
APPEAL FROM APPZLLATE Decree No, 1320- 
oF 19,8, 

July 28, 1920. 

Presint : —Mr. Justise Coutts and 

. Mr, Justice Sultan Ahmed. 
RAM CHARAN SINGH GHATWAL 
—PLAINTIFF—A PPELLANT 
tersus 
E. W. BERRY GHATWAL AND OTHERS 


— DEFENDANT8— RESPONDENGS, 
Pradhan in Sonthal Parganas, status of.— Tenure 
holder. . " 


À. pradhan in the Sonthal Parganas although not n 


. tenure-holder, as defined if the Bengal Tenancy Act 


at the present day, combines both the attribut 
jaith raiyat or head raiyat of a village and ei 
ar true tenure-holder, [p. 44, col. 2; p, 45, col, 1,] 


R 
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i Appeal from a desision of the Distrist 
Judge, Sonthal Parganas. : 


` Messrs, N, C, Sinka ani N. O., Ghosh, for 
the Appellant. 

Messrs. P. N. Sinha, R. C, Bhaduri and 
B. O. De, for the Respondents. 


JUDGMENT. 

. Courts, J.—This appeal arises out of a suit 
brought under seotion 25-A, Regulation III 
of 1872, to set aside an order of the Com. 
missioner in a settlement appeal regarding 
. the boundary between two villages, Chhata- 
kuram and Tarapathar Jore in the Sonthal 
Parganas. The suit was dismissed and on 
appeal to the Distict Judge this desision was 
sonfirmed. The plaintiff has acsordingly 
filed this second appeal to this Court. 


It appears that the dispute between the 
two villages as to the boundary has been 
going on since the year 1675. In that year 
there wasa settlement made by Mr. Wood 
and the boundary was laid down aecording to 
title and possession. The Assistant Settle. 
ment Offioer at that time found that the 
Revenue Survey line which had been laid 
down in 1849 was the sorreot boundary. 
This was also found to be the gorrect koun- 
dary at the time of Mr, MoPherson’s Settle- 
ment in 1898 to 1907, and 1t had been found 
. to be the sorrest boundary by both the lower 
Courts in this snit, There ean be no doubt 
that this. is the eorreest boundary, the ,plaint- 
iff, therefore, faila on this ground, and the 
only qvestion is, whether besan susseed on 
the ground of having acquired a title by 
adverse possession for over 12 years. The 
learned Distriet Judge has found that he 
eannot beeause the Pradhan intervenes bea- 
tween him and the tenants who are in astual 
possession of the lahd, 


The point urged before us in appeal is that 
the fast that the Pradhan intervenes between 
the tenants and the Ghatwal does not pre- 
. vent the tenaxts, and consequently the plaint- 
iff, from acquiring title by adverse posses. 
sion, The decision of this point depends on. 
the statuse of the Pradhan in the Sonthal 
Pargapnss It ig eonterded by the learned 
Vakil for the appellants that he is nothing 
but an officer appointed to sollest rents snd 
fo dp Polise &nd othef duties and that be base 
none of the attributes of a lenure-holder 
whieh wculd prevent terints induoted by 
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him from acquiring rights by adverse 
possession against the landlord. To define 
the status of a Pradhan inthe Sonthal 
Parganas is a somewhat diffienlt ` matter. 
It is true that he is not a tenure: holder in 
the ordinarily assepted sense, bat he has all 
the attributes of a tenure-holder and possibly - 
he has greater rights. In his Settlement 
Report, whish is a resognized authority, 
Mr. MoPherson in Paragraph 89 says: "Part 
If of the Resord of Rights deale with the 
rights and duties of the headman and ratyais. 
Tt cannot be too strongly emphas ‘zed that the 
headman is nota tenure bolder as defined, 
for example, in the Bengal Tenarey Act. He 
is merely tke head or representativo rdiyat 
of the village chosen by his fellows with the 
approval of the Deputy Commissioner to deal 
with the proprietor or rent reseiver and fo. 
perform  sertain village duties that are 
renderable to the State. His office carries 
with it certain privileges. These duties and 
privileges are defined in sections ll and 12 
of Part II. insofaras heeis a razyat, the 
headman has the sama rights and duties as 
are common to his fellow varyats and ‘ag are 
defined in the remaining sections of Part 1I. 
Locally the headman is variously known as 
Manjhi, Pradhan or Mustagir. Ip the records 
now published, he has Been invariably oalled 
Pradhan. The losal use of the words Manjhi 
and Mustagir really marks a differense of 
origin whieh was effased by the levelling 
influences of tbe First Settlement. The 
Manjhi was the head ratyat of an’ aboriginal 
or semi-aboriginal sommunity who had social 
as well as offisial funations to perform. The 
Mustagir was the person to whom a proprietor 
leased a onltivated village on 1 ara or thtka, 
that ir, at a rent fixed for a term of years 
with the right to collest what he could from 
the ratyats, or a piece of jungle for proolama- 
tion at a rent simélarly fixed. Such a 
Mustsgir might be foreign to the reat of the 
community cr be an ordirary aboriginal 
headfcan. Proprietors in the old days drew 
no fine distinetions. Mr. Wood took them 
all as he found them and moulded them after 
one and the rare pattern. Thé resulteis, the 
bcadman or Pradhar, as we find bim to day, 
cooupyiug a position that in relation to the 
proprietor, tbe *aiycís, and the State is 
praetfcally bniform all over the district.” 

It would appear, then, that the Fradhan, 
although not a tenare-holder as defined ine - 
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the Bengal Tenauoy Act at the present day, 
sombives both the attributes of Jeth rayat 
or head raiyat of a village and Iyaradar or 
true tenure-holder. And this ia also clear 
from the Record of Rights itself. Jn the 
Record of Rights the duties cf the Pradhan 
are, shortly, to aollest and punotually pay the 
rents to the proprietor, to perform the 
presoribed Poliee duties, with the assistanse 
of the ratyats to repair dykes, dams, eto., and 
to guard the rights of Government. The 
rights of the headman, whioh are defined 
under seotion 12, are, during the surrency of 
hia lease, to enjoy the official holding on 
payment of rent; to receive one anna per 
rupee on the rent eolleoted from the razyats 
in addition to the rent due from them; to 
regeive a deduetion of one anna per rupee 
on the rent payable to the proprietor if paid 
in due time; to settle the holdings of 
absconding ratyats or razyots who have died 
without heirs, in acaordaree with certain 
rulee, and to enjoy during the ferm of his 
settlement rent Sree snoh of the village waste 
‘as. he 'reolaima himself aud to recover rents 
at half the rettlement rates for so mush of 
. the waste as razyats reclaim. 


It is clear from this, tben, that, in regard to 
settlement of" land, the Pradban has higher 
rights than a tenure.holder, He holds 
under a paita from the Settlefnont Officer 
and he ig, to all intents and purposes, s tenare- 
holder; in addition, he is also an official who 
holds his office subjest to ecriain sondilions; 
but the fact that he has this latter status 

- gannot detract’ from his status asa tenure- 
holder and, in this eonnestion, I should like 
to refer to Mr. MaPherson's cwn judgment in 
respect of this very dispute. He says,— The 
question is whethera Pradhan is in sush a 
position (/.e., the position of a tenure-holder), 

I think that he undoubtedly is. The Pra- 
ais is an offisial appointed by Government. 
While he holds office, «he, for all practical 
purposes, ousts the authority of the proprie. 
tor. It is his business to sollect rents, to 
grant reclamation leases, to guard tho village 
boundarjes, b "Darform Polise duties and 
generally to direst the'villuge esonomy. He 
only comes into copiaot, with the proprietor 
when he goes to pay him his. annual 
rent." . ' @ 


e è 
“In my opinion, therefore, ths yiaw taken 
*by tho.]oarned Distrist Judge is cortest and 


that no title by adverse possession haa been 
acquired in this ease, . 
The appeal is dismissed with osata. 
SULTAN AHMED, J.—I agree. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
Seconp Civin Aepeat No. 195 or 1918, 
January 7, 1920, 

Present: —Siv Norman Maeleod, Kr., Chief 
Justice, and Mr. Justise Heaton, 
RAMCHANDRA KOLAJI PATIL ANp 
OTHER8-—PLAINTIFF3— ÁPPELLANTÀ 
versus 
HANMANTA LAXMAN KADASKAR 


AND OTHERS—DEFExDANTS—~RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. ^, 2—Hedemption, suit for, withdrawal of, upon 
condition —Condition not fulfilod-—Subsequent suit 
whether maintainable, 


Plaintiff brought a suit for redemption but was 
allowed to withdraw it with leave to bring another 
suit within two yeara He filed another suit for 
redemption more than two years after the with- 
drawal of*tke first suit: 

Held, that it was not open tothe Court in dio 
first suit to impose a limitation of time within which 
the second suit must be brought, and that so long 
as the second suit was brought within the ordinary 
period of limitation applicable thereto it was not 
barred — [p. 48, col. 1.] 


Appeal from the decision of the District 
Judge, Ahmednagar, in Appeal No. 80 of 
1916, confirming the deorae passed by the 
Snbordipato Judge at Rahuri, in Civil Snit 
No. 232 of 1914. 

Mr. P. V. Nijsure, for the Appellagt. 

Mr. B, J, Desai (with him Mr..P. V, Kane), 
for Respondents Nos, 1 and 2. 


: JUDGMENT, 

MACLEOD, ©, J.— This was, in effdbt, a re. 
demption suit filed by the plaéntiffs in 1914 to 
redeem and recover property mortgaged in 
1902. It appears that the plaintiffs filed snit . 
No. 220 of 1905 to redeem the mortgage, but 
not wishing to proased with that suit they 
were allowed to withdraw it with permission 


# 
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to bring & fresh suit provided that sush suit 
ws brought within two years, and that the 
costs of defendants in that suit wore first 
paid. This suit was brought eight years 
after the withdrawal, and the plaintiffs! suit 
has, therefore, been dismissed on the ground 
that they have not somplied with the aondi- 
tions imposed by the order allowing them 
to withdraw the first suit. It appears to us 
that the Court has failed to consider what 
was the nature of the suit filed in 1905. It 
is also possible that the considerations which 
indused the Full Beneh to decide the oase of 
Ramji v. Pandharinath (1) had not been 
recognised in the previous desisions of the 
Indian Courts. The effest of the order made 
by the Oourt-in the previous suit was to 
restriet the period of limitation whish is 
allowed by law toa mortgagor to redeem. So 
long as it has not been decided that there-was 
no mortgage at all, then the relationship of 
mortgagor and mortgagee existed. The law 
allows a particular period to the mortgagor 
within which he sin. redeem the mortgage. 
The mere fact-that he files a suit to redeem 
and then either abandons or withdraws it will 
not deprive him of his right to redeem. lt 
is only: when „there has been a 'deoision 
that there was no mortgage at all that it 
nesessarily follows that the right to redeem 
whioh has been set up falls to the ground. 
The result, therefore, of the decision of 
both Courts in this ease would be that, 
although it hasnever been desided*that the 
plaintiff is not & mortgagor, still he bas no 
right left in him to redeem the property, and 
that, on general prinoiples, must be wrong. 
Therefore, in my opinion, the view taken 
by the learned Distriot Judge and the order 
made in Suit No. 220 of 1905 was erroneous 
and there wag- nothing in that order which 
affected the plaintiffs’ right to redeem during 
the period -of limitation allowed by the 
Indian Limitation Aat. We set aside the 


deoree of thelower Appellate Court and remand - 


the ease for ‘findings on faote; Costs, sosta in 
the eause. Pu gt a 


Heaton, J.—The only matter of importance 
with whieh we are soneerned is, whether 
the present suit’is beyond time. The plaintiffs 
who brought sn earlier suit for redemption 
“ bad been allowed te withdraw that suit with 


(1) 49 Ind. Cas, 894; 21 Bgm. L. R. 56 (P, B.); 43 
p. 384, 
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leave to bring another, provided they 
brought that other withintwo years, They 
have now brought another suit for redemption; 
but they have not doneso within two years; 
they have, indeed, allowed eight years to 
elapse. Apart from any other matter what- 
ever, having regard to section :374 of ‘the 
Civil Prosedure Code of 1882, whieh lays 
down that the law of limitation is not affected 
when leave is given, I should say that it 
was nol open to the Court to impose a 
limitation of two years. Consequently, I 
should hold that the suit is within time. 
My Lord, the Chief Justice, has dealt with 
another aspect of the case, namely, that the 
right to bring a suit for redemption is not 
lost so long as there has not been the decision 
of a Court against the existenca of the 
relationship of mortgagor and mortgagee. 
No doubt that in general is so, but I do 
not at present myself wish to express any 
opinion whether, supposiug a plaintiff brings 
a suit for redemption and abandons it, he 
would then have, or wouldenot have, a right 
to bring a fresh suit -for redemption. . The 
particular matter before us oan be disposed 
of, I think, without expressing an opinion 
on that point. I agree that the case should 
be remanded to be determined.by the Court 
of first appeal on its fnerits. Costs, costs in 


the eause. A 


# 


Decree reversed; Case remanded, 


PATNA:HIGH COURT. 
APPEAL FROM APPELLATE Decare No, 355 
: '" or 1919. . 
July 21, 1920. 

Present:— Mr. Justioe J wala Prasad. 
DWARKA CHAUDHURY AND ANOTHER— 
DEFENDANTS lat PARTY-—AÀPPELÜANTS 

° teratas 
ISHWARI PANDEY AND OTHERS— 
Praistirys AND CHETHRU RAI AND OTHERS 
— DEFENDANTS — RESRONDENTS. | 
Bengal Tenancy Act (VIII of 1885), Sch. IHI, Art. 
9, applicatility of—Dispossessien of occupancy tenang 
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by person other than landlord— Suit by tenant for 
vecovery of possessicon-——Landlord made party to sutt—- 
Limitation applicable. 


If the Jandlord isin any way responsible for the 
dispossession of an occupancy tenant by any person, 
a suit by the tenant to recover possession of the 
holding will be a suit under the Bengal Tenancy 
Act and will be governed by Article 3, Schedule II, 
of the Act, whether the landlord is made a party 
to the suit or not. If, on the other hand, the landlord 
has not in any way caused the dispossession, the 
suit willbe governed by the Limitation Act irres- 
pective of the fact whether the landlord is or is not 
made a party to the suit. [ p. 47, col. 2.] 


. Seaond appeal from a decision of the 
Distrist Judge, Bhagalpur, dated the 20th 
January 1919, oonfirming that of the 
Muusif, Banka, dated the 7th Maroh 1918, 


“Mr, Rampratad, for the Appellant. 


Messrs. H. L. Nandekeolyar and B. P, 
Jhunjhunwala, for the Respondent, 


~JUDGMENT.—This appeal arises out of 

a suit in ejestment. The plaintiffs claimed 
to be occupancy tenants of the lands in 
three khatas, Nom 154, 155, and 156. The 
defendants first party had, in exesution of 
a decree against the father of the plaint- 
iffs, purchased a portion of the lands 
described in Sehedule Il of the plaint, 
on láth November 1907, ‘and obtained 
delivery of possession én the 17th February 
1903. ó E 


The plaintiffs’ sase was that the defend. 
ants first party dispossessed them of the 
rest of the lands also in the said khatas desori- 
bed in Schedule I of the plaint and, there. 
fore, they instituted the present suit for 
recovery of possession of their landa in the 
said khatas, exaepting the lands oovered 
by the sale certificate in favour of the 
defendants. The defendants fourth party 
are the tenure-holders under the Baneili Raj, 
the Zemindar of the village. We are not 
sonserned in this oase with defendants seeond 
and third parties. 


The “defendants contested the olaim® on 
various grounds. They alleged that they 
were put in possession of the lands by the 
landlords thenhiselves and they were resog- 
nised by them as tenants of the 
lands, The defendanta however, did not 
appear and the ease was decided sex parte 
upon the evidenge of one witness, sri 
Pandey, on behalf of the plaintiffs, and 
.bhe Munsif held that the ease of the 
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plaintiffs was ‘proved upon that  evi- 
dence and aecordinglj gave a deoree in their 
favour. 

In appeal, the defendants contended that 
the suit was barred by Artiole 3, Sehedule 
Il[ of the Bengal Tenanoy Aot which 
provides a period of two years limitation 
from the date of dispossession for suits to 
reoover possession of land olaimed by the 
plaintiff as an cesupancy raiyat: the learned 
District Judge overruled thia sontention and 
dismissed the appeal. 

The contention is repeated in this Court. 
It is conceded that, upon the allegations in 
the. plaint and the evidenos of Isri Pandey, 
the plaintiff were dispossessed by the 
father of the defendants and that there 
was no allegation that the landlord had 
either taken any active part or acquiesced 
in their dispossession. It ir, however, 
urged that the said Article of the Bengal 
Tenancy Act should apply to the oase by the 
mere fact that the landlord is made a 
party to tbe suit; The landlords were 
impleaded as pro forma defendants simply 
in order to remove future objeotions, as 
stated in paragraph 16 of the plaint, 
and as the names of the defendanta first 
party were entered in thé landlords’ Sarishta. 
This latter fact has been denied by Ieri 
Pandey, witness of the plaintiff. Even if 
it be assumed, as stated in the plaint, that 
the names of the, defendants first party 
were reBorded in the landlords’ Sarishta, 
that would not nesessarily show that they 
had in any way contributed to the dispos. 
session of the plaintiffs from the landa in 
suit, "The question of being a party or not, 
does not at all affect the principle upon 
which the said Articole should be applied. 
If the landlord is in any way responsible for 
the dispossession of the tenant by any person, 
it will be & suit under the Bengal Tenansy 
Act for recovery of possession of the osou. 
panoy right and will be governed’ by. thè 
Artiole in question, whether the landlord 
is made & party or not. If, on the other 
hand, he has not in any way onuséd the 
diapossession, the suit will be governed by 
the General Limitation Aote irrespeative of 
the fast that the landlord is made a party 
to the suit. The sage of „Aminuddin. 
Munshi v. Ulfubunntssa Bibi (1), ‘relied upon 


(1) 3 Ind. Cas. 815; 9 O, L. J. 181; 180. W, N. 168 
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by the learned Vakil on behalf of the 
appellants is slearly distinguishable, inasmuch 
as the Artiola was applied upon the fud- 
ing ‘that the dispossession in tbe sase was 
made by the landlord throngh the con 
testing defendant who acted in collusion 
in dispossessing the plaintiffs. It is, there- 
fore, olear that whether the Article does 
or does not apply depends upon the ciroum- 
Stanees of onater and if it is a consequence 
of the landlords’ action the said rule of 
limitation will apply, otherwise the general 
law of 12 yeara’ limitation will govern the 
puit, The suit is, therefore, not barred by 
limitation and the appeal is accordingly 
dismissed with sosts. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
SECOND Ovik Arrear No. 511 or 1917. 

i January 12,1920. » 
 Preseni:—Sir Norman Macleod, KT, 
Chief Justice, and Mr. Justice Heaton. 
Mir ISUB MIR INUS MALDIKAR ` 
AND OTHERS — PLAINTIFES— APPELLANTA 

versus 
ISUB AND orsEss — DEFENDANT3— 
RESPONDENTS, 


Muhammadan Law—Succession— Widow, sole heir 
sem Return, doctrine of, applicability of. 


Where a Muhammadan dies leaving his widow ag 
his sole feir the widow takes one-fourth of his 
estate as shartr aud the iemainiug three-fourths by 
return, 

Second appeal from the decision of the 
Assistant Judge at Ratnagiri, in Appeal No. 
800 of 1915, gonfrming the deoree passed 
by the Subordinate J nudge at Devgad, in Sait 

No 692 of 1912. 

"* My, N. Y. Gokhal, for the Appellant. . 

Mr. 8. G. Kao for Mr. G. S. Rao, for 
Respondent No. 2, ° ue 
$ * at " " 
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. JUDGMENT,—In this ease Abdulla and: 
Allisabab were two Snuoni Muhammadans: 
who owned sertain property ss heirs of 
their father in equal shares.. Abdulla died 
in 1888 leaving two widows, Jamalbi and. 
Latifa, and his brother Allisabeb. Under. 
Muhammadan Law the widows would take 
two arnas out of Abdulla's eight annes. Alli- 
saheb would take six annas. Allisaheb died. 
in 1897 leaving a widow Amina. She 
would succeed, according to Muhammadan' 
Law, to the fourteen anras of her husband. 
It has been argued that she would only be 
entitled to one-fourth of her  busband's 
estate and, in the absence of sharers, 
residuaries and distant kirdred the tbree- 
fourths would escheat to the Crown. That is 
not Mnhammadan Law as we- understand it. 
I may refer to Mulla's Mubammadan Law, 
5th Edition, where the author deals in, 
a simple manner with the dootrine of 
"Return." Inthe illustration of a Muhammadan, 
dying leaving a widow as his sole heir; he says, 
the widow will take one. fourth as sharer 
and the remaining three fourths by "Return." 
The surplus three-fourths does not eseheat, 
to the G'overnment." He refers to Mohamed 
Arshad Chowdhry v. Sajidabanoo (1) and 
Bofatun v, Bilaiti Khonwm (2). It is obvious, 
therefore, that the defendants! contention 
cannot be sustained, and the plaintiff guo. 
oceds to th® fcurteen annas as the heir 
of Amina. The sppesal is dismissed with 
costs, 


Appeal dismissed. 


(1) 3 C. 702; 2 C, L. R, 46; 1 Ind. Deo, (x, &.) 1030. 


(2) 30 C, 693. 
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PATNA HIGH COURT. 
URI MINAL ÁPPEAL No 3 or 1920. 
April 27, 1920. 
Present: —Mr. Justioe Jwala Prasad, 
RAGHU BHUMIJ~—Accusen—aA PPELLANT 
VETSUS 


EMPEROR — RESPONDENT. 

Criminal Procedure Code (Act V of 18498), sa. 349, 
537—Onussion to eaumine accused, whether irregularity 
or illegality —-Uonfession, retracted, value of— Appeal 
by one of several accused persons—Co-accused not 
appealing — High Court, power of, to acquit. 


The provisions of section 342 of the Criminal 
Procedure ' ode are of general application, and are 
applicable to all trials including Sessions cases, and 
an omission to examine an accused person in a 
Sessions case is nota more irregularity curable by 
section 37 of the Code, but is fatal to the trial, 
irrespective of whether the provisions of section 34 
are merely directory or mandatory. [p. 56, col. 2; p. 
57, cols, &2] . 

A retracted confession, uncorrobaratod in material 
particulars by independent and reliable evidence 
and which does not bear the impresa of truth, cannot 
be used for any p pose, much less for the purpose 
of fas a conviction thereon. [p. 59, col. <; p 60, 
col. 1. 

‘Where one of several accused persons has not 
appealed to the High tourt and the case against 
him is weaker than it is agaiust those wh» have 
appealed and are acquitted, it is within the compe. 
tency of the Court to seb aside his conviction also, 
[p. 69, col, 1.]. *, : 

Mr. Manohar Lal, Assistant Governmant 
Advosate, for the Raspondent. e 

The ease originally cama before Mullick and 
Sultan Abmad, JJ., who delivared the 
following 

JUDGMENT, 

MULLICE, J.—In my opinion, the omission 
on the part of a Sassions Judge to examine 
the asensed under section 342, Oriminal 
Procedure Code, before salling on him for 
his defence is neither illegal nor irregular. 
On the oontrary seotion .89 expressly states 
that such examination is dissretionary. if 
that is not so, then I think it must follow 
that seobion 289 contemplates that in evary 
summons case there shall be at least tewo 
examinations of the aosused, that is to aay, 
one at the dissretion of the presiding offi av, 
bafore the  aasnaed is askad whathae ha 
means tf aldusa evidense, and another, 
whish is sompulsory, imme liately after he 
has elestel to &idass evideasa or when he 
has deslined to addasa evideass .im nedi- 
ately aftor tha Pabhis Peassaatoe has addegas. 
ei the surb; anl if tùa  provisi;ns of 


Se§tion 342 ara mandatory, it also “follows 
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that even though a Qourt has fully examinad 
the accused at the olose of the oase for 
the proseoution, he is bound, at the risk of 
the whole trial being vitiated, to examine him 
again the next moment, when nothing has 
basn added to the resord exseps the inti- 
mation that he will produse defense evi- 
denae, That sorely oould not hava been 
the intention of the Legislature, nor does the 
language itself of seation 28) require such 
a construction. The truth is that section 342 
is an enabling section. It expressly states 
a general provision applisable to all the 
trials. It shows this in the firat line, It is 
direstory but not maadlatory, anil it ia 
subjaot to the eariier provisions relating to 
the trial of summons oases, warrant and 
Sassions oasez and to enquiries of a judicial 
charaater. 


l havenotbeen shown any 6339, whish 
his desided that a3 omission to examine 
the asaused ina summons aase vitiates the 
tria!', tuat if sestion 312 ig maudatory, then 
I fail to sea why thera shoull ba any 
exoapbion in ragard to sumnons aases. lf 
it is argnei that in a summons oase 
the asoig:d is never oallel on for his 
defense, the reply seims tiba that thera 
is vo virtue in these particular words and 
the &esased in a sammonos ease ia ealled 
on far his defence after the prosecution 
is elosed jast as mush as au aasassd in 
any othar ease. it has been held, however, 
ia regard to warrant oases that tha omission 
to examine the asoured is fatal bo the trial. 
It ia not neoassary for ma here to disausa 
the eorres'ness of that view bat, in my 
opinion, so far as this O curt is aonsaraad, 
tha matter may possibly require farther 
aonsideration. The tras view, it seems to 
ms, is that the Court shall not sonvist a 
mau withoat giving him an opportunity of 
explaining his case, but if the Court bas 
already befora it, either inthe shaps ofa 
written statement as provided farin sestion 
256 and in prosasdings under Ohapters 
Vlll and X or in the submissions made 
by the assased'a Oounsal, a oomoalgte and 
satisfactory  sratemaac of tne defense of 
tha assased, I fail to See foP what purpose 
oral exiniaa4tioa is  negessacy. In 
gansral an igairant a33f:01, who is repre- ` 
sonta] bj Uoanisol, is ^ well advised if he 
deslinaa to giva aa» aasar to questions 
ualar section 342 other than that his Oaunael 
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will. make his submissions. or that he will 
file a written statement. A reply of this 
kind adds nothing to the oase and failure 
to give the aconsed an opportunity of 
making sush a reply cannot surely be a 
reason for sondemning the whole proseed- 
ing, Indeed, the earlier desisions in the 
High Court of Caleutta have gone so far 
as torule that while it is not competent to 
the Court to refuse to allow the asoused to 
make a statement | Abdul Guffoor, In re (1) J, 
a trial is not bad sven when there was on the 
record neither a statement by the aceused, nor 
anything to show the nature of the defenca 
[Gopal Ha:jam, In re (2)]. In the latter sase, 
ib was held that, as there had been no miscar- 
risge of justisa, the convistion could not be 
pet aside. 


Whatever may be said of summons and 
warrant oases, I do not think there can be 
the least doubt that, as regards Sessions 
eases, section 342 was never intended to 
be mandatory. Under sestion 3287 the 
ascused’s statement before the committing 
Magistrate must be read out and put in 
evidenee and, therefore, sestion 289 enacts 
that no further examination is obligatory. 
Khudiram Bose v. Emperor (3) is olear 
autbority for this view. On the other 
hand, I have found no oase, whioh has 
gone 80 far as to hold that the provisions 
of section 342 are mandatory and that 
failure to comply with them  witiates the 
trial, 

In Emperor v. Ansutya (4) 
Judge of the Allahadad High Court 
expressed the opinion that sestion 312, 
Criminal Proeedure Code, was imperative 
ina Sessions trial but the Court, neverthe- 
Jess, condoned, its violation and upheld 


a single 


‘the sonvietion, 


Ahilajt (5) 
Bombay High 
serious doubts as to 
whether: Sestion 842 applied to a Sessions 


In Emperor v, Baju 
a Division Beneh of the 


trial but following an earlier ease of that 


Court, Emperor v. Savalya Atma Pastya 
(6), dnd in view of the special sircum- 


(1) 10 C. L. R, 64. 

(2) 15 W. R. Cr, 16. 

(3) 8 Ind. Cas. 628% 9 O. L. J. 56; 10 Cv. L. J, 825. 
(4) A. W. N. (1603) 1 : 


(b) 9 Bom. L. R. 780; 6 Qr. L, J. 74, 


. (6) 9 Bom. R, R. 366; 5 I, L. Jj. 382, 
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stances of the ase before them, they 
ordered a re trial. 

In Queen Empress v. Viran (7) one of 
the learned Judges expressed the opinion that 
when a sonfession is retracted, the asaused 
should be questioned under sestions 287- 
and 289, Criminal Procedure Code, read with 
sestion 342 asto the sireumstanses under whioh 
the confession was taken. That case, however, 
does not lay down that an examination 
under sestion 342 is imperative after the 
statement under sestion >87 has been put 
in evidence. Their Lordships merely repeated 
the settled proposition thaé the  assused 
must be given a shance of letting the 
Court know what his ease ia. On the 
other hand Mr. Mayne in his Criminal Law, 
page 934 (1896 Edition), sites Gand: Tutatya 
In the matter of (8) and observes that it has 
been held that no sush examination should 
take place, if the prisoner has placed himself 
absolutely in the banda of his Pleader, 
He expresses the opinion that probably 
the rule is not inflexible and that a good 
deal must depend on the sompetense of 
the defense, "T 

The result, therefore, is that, in my 
opinion, the examination of the aesused 
under section 342 is nct obligatory in a 
Sessions case, I think that where it is 
clear that the Court has not ascertained 
what the Tlefenee of the accused is, the 
failure to question him is fatal to the 
trial But where the Court is already in 
possession of hia defense, fuilure to prepare 
& proper record is an -irregularity ourable 
under section 537. l 

In the oase before us, the assused Chaku 
is a boy of 14, while the &esused Raghu 
is an ex-Qhawkidar. The  daooity was 
committed on the night of the 2nd June, 
They were arrested on the 3rd and son- 
fessed forthwith, eto the -village official, 
They were sent to the Thana . 
the same day but brought baok, to the 
phoe of ocourrense on the 4th, On the 
5th they were despatched to Purnulia and 
produced on the 6th before a Magistrate, 
who remanded them to jail in erder that 
they might not confess without full son. 
sideration. On the ‘th they were brought 
from ‘the jail to the Magistrate’s house 

(7) 9 M. 224 at p, 244, 2 Wair 125; 3 Ind. Dec. 


(n. 3.) 55B. 
(8) 2«Weir 405, ec 
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‘and after full warning they repeated the 
confession, whioh had been made before 
Ram Jiban, No reason haa been shown 
why tbe oonfession should be disbelieved, 
and I agree with the learned Sessions Judge 
that Raghn certainly was not likely to 
be tutored into making a false eonfemssion. 
In the sommiting Court Chaku denied 
having made any confession at all, while 
Raghu said he did not remember the details 
of his statement. 

A further examination under seation 342 
would have added nothing to the defence 
and Í*am satisfied that there has been 
‘no miscarriage of justices in this oase. 
It was open to the asoused to eallevidene 
. to show that the confessions were obtained 
‘by ccercion and undue irfluence, but this 
they failed to do. In my opinion there 
was no irregularity in the trial and I 
‘would dismiss the appeal. 

SULTAN AHMED; J.— The appellant was 
‘tried on a oharge of dacoity, sommitted 
in the house of*one Milan Mahto on the 
2nd June 1919. On the 3rd of June, 
the acoused and three others were suspected 
and they were arrested by the Tarafsardar 
‘between 10 and 1l a, ut. on that date, 
The first information was lodged at the 
Thana at lp. M, on whioh the Police 
‘started favastication: On the 4th of June 
at 4 o’slosok in the morning the accused 
was sentin custody to the Sub-Divisional 
Officer and he arrived in the Court of the 
Sub Divisional Offiser on the 6th of June. 
On the 7th of June his confession waa 
recorded. He implieatd himself and some 
others in the commission of the  dacoiry. 
‘He was then sent up to the Magistrate 
‘and an enquiry before sommitment was 
taken up. Before the Committing Magistrate 
‘he retracted his  eonfession and stated 
that he did not make ‘any such confession 


at all, The Magistrate after recording 
all the «videnee in the case committed 
the acoused to the Court of Session., 


The learned Sessions Judge, disagreeing 
with the Assagsors, convicted the acnaed, 
‘who has” now preferred this appeal from 
jail. The case rests mainly, sif not sclely, 
on the retracted  confóssion. The. three 
‘siroums‘anses whioh are faintly , alleged 
to be corroboratéve of the sonfessions are, 
firstly, that the accused was found sleeping 
ih” his house at 10 a. x. when men in 
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his position would be expeatel to ba work. 


ing in the fields, Secoudly, that the 
Sab-Inspestor had nothing to do with 
the making of this confession, I think 
it would be snffisient to point ont 


that the law requires oorroboration of 
confessions not by oircumstances, such as 
I have mentioned above. In my opinion, 
it is doing violence to all prinsiples of 
law bearing on the snbjest to treat such 
siroumstanses as corroborative evidence of a 
confession. Therefore, there is nothing except 
the retracted confession of the asoused upon 
which the sonvistion could be based. I 
have already stated that when the Com. 
mitting Magistrate examined the acsonsed 
under section 342 of the Criminal Procedure 
Oode, the agcnsed stated that he had made 
no confession. No further questions were 


‘put to him by the Committing Magistrate 


and the, matter ended there. In the 
Sessions Court if appears that the learned 
Judge omitted to examine the asoused 
under section 342, Criminal Procedure Code, 
and, before { deal with the confession, 
it is necessary to oonsider the effest of 
this omission. Sestion 342 of the Criminal 
Prosedure Code is to be found in Chapter 
XXIV, which sontains general provisions 
That seotion 
342 is applicable to trials under Chapter 
XXI has been held in the oase reported as 
Mahomed Hossein v. Emperor (9) and also in 
this Court by Mr. Justice Das in the sase of 
Misra Ahir v. Emperor (10), and non-som: 
pliance with sestion 344, Oriminal Pro. 
sadura (ode, in trials under that Obapter 
has been held to vitiate the sonvistion. It 
now remains for me to sonsider whether 
section 442, Criminal Prosedure Code, applies 
to Sessions trials. Section * 342 provides 
for the examination of the asaused after 
the witnesses for the prosesution have been 
examined and before he is called on dor his 
defence, (The italios are mine., Now, if 
we examine the provisions of Chapter 
XXIII, we find that section 271 saya 
that, when the Court is ready to sommence 
the trial, the acoused shall appear or bə 
brought before it and the offarge shall be 


read out in Court, and explained to him 
e è 


(9) 22 Ind. Oas. 766; 41 d 743; 15 Cr. L, J. 190; 18 
O. W. N. 1247. 
(10) Cr. Ref, No. 17 of 1919 (unreported,) 
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and he shall be asked whether he is guilty 
of the offence charged or olaims to be 
tried. It the ascused pleads guilty, the 
plea shall be recorded and he may be 
eonvieted thereon, Then seetion 289, clause 
(1), says iFat when theexamination of the 
witnesses for tbe prosecution and the ex. 
amination (if any) of the acaused are son- 
aluded, the accused shall be asked whether 
he means to adduce evidence. (The italics 
are mine.) So that it will appear from 
an analysis of the two relevant sections, I 
have quoted above, that Obapter XXL 
provides for examination of the ascused 
once under geation 271 if that ean be called 
an examination at all and again under 
rection %89, elause (1), after the witnesses 
for the proseeuticn bave been examined. 
But it has been suggested that the words 
“andthe examination tif any) of the asonsed" 
in section 2&9, elause (1). olearly show tt at it 
is left to the discretion of the Sessions Judge 
to examine the accused, and it is, therefore, 
argued that seotion 342 does not apply 
to Sessions trials at all, An examination 
of ceotion 289, clauses 1 and 4, will show 
that after the prosesution witnesses have 
been examined and before the aeoused is 
asked whether he means to adduce evi- 
dence he ehall be examined by the Judge, 
and this examination 1s diserstionary. But 
when the sosused says he does not mean 
tc adduce evidence,’ tbe prosesptor shall 
sum up his ease and, if the Court oon- 
sidera that there is evidence that the ao- 
sused committed the offence, the Court 
shall call on the acoused to enter on his 
defence. The words “to enter on his 
defence” in section 289, clause (4), must not 
be sonfosed with the words “to adduse 
evidence" undér clause (1). It is clear that 
section 289 does not provide for any ex- 
amination of the acoused after the exami. 
nation of the prosecution witnesses and be- 
fore Ye bas been eslled upon to enter on 
his defence. S:otion 349, however, applies 
to the examination of the ascu-ed at that 
stage, and, therefore, tha examination of 
the soeuced under section 23°, sl.use (1), 
in my opinion, does not in the least aff-ot 
the mandatory provision of sesfion 352 of 
tbe Oriminal Psosedure Code. Provision is 
made under  séetion 256, lause 14), 
and « under seotion e289, clause 4, for 
‘galling upon the accused to enter upon his 


INDIAN OASES, 


[1930 


defences in warrant and Sassions trials ree 
BSpeatively. But there is no provision exoept 
under sestion 342 Criminal Prosedure Code, 
for the examination of the accused before 


he is called to enter on his defenee. 
Therefore, sestion 342 must be held to 
apply to warrant and Sessions  írials. 


It does not, however, apply to summons 
trials, for the simple reason that there 
is no provision under Chapter XX for 
oallirg the asoused to enter on his defense, 
which is a oondition whieh must be satisa 
fied, before the mandatory part of sestion 
342 can some iuto play. I, therefore, hold 
that section 842 applies to a trial under 
Chapter XXIII and the omission to examine 
the asouset under section 342 vitiates the 
trial and is fatal to the conviction of the ae- 
cused. It has been pointed out in the 
case of Em.eror v. Raiu Ahilaj (5) that 
the provisions of seotion 342 of the Code 
of Criminal Procedure have been consistent. 
ly held by the Bombay High Court to 
apply to the ease of an «acsused tried by 
a Sessions Judge even when he Has 
been questioned on the case by the Com- 
mitting Court, It has also been held in 
Queen Empress v. Viran (7) that seotion 
342 of the Oode of Orimiwal Prosedure 
applies to Sessions” triala, “The same view 
has been jaken in the oase of Emperor v. 
Ansuiya (4), where Mr, Justice Burkitt held 
that the examination of the acssused under 
section 342 in a Sessions case is imperative 
and eannot be substi'uted by the filing of 
a written statement on behalf of the de- 
fence. It was also laid down in the case 
of Qandi Fatatya, In the matter of (8) and 
kaja  Padayacht, In re (11) that a 
Sessions Judge is not relieved from the 
necessity of questioniog the ascused for the 
purpose of enabling him to explain any 
Giroumstanses apfearing in the evidence 
against him and that the provisions of 
a haa 342 are rhandatory and ¿are ap- 
plisable to a Sessione trial. The same view 
was adopted hy Chitty and Beashercfi, JJ.a, 
in Emperor v. Dwi-endra Chandrar Uukerres 
(.21, The only case, vhich seems to beinso: fst 
with the view that I hiva taker, is the 
ease of Khudiram Boss v. E nperor (3). It 
will be noticed that in tbis case the as- 

(11) 2 Weir 406, "s y 

(12) 31 Ind. Oan. 164 19 0. W. N, 1043; 16 Or. I 
J. 724, * 
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sused confessed his gailt when h? was 
examined by the Uommitting Magistrate 
under sea'ion 312, Criminal Pessedure Code, 
and the learned Judges seam to have been 
greatly infliensei by this fast when they 
were considering the question whether the 
omission to examine the asansed by the 
Sessions Judge vitiated the trial. In any 
0438 if their Jiordships meant to hold that 
sestion 242 had no applioation to a trial 
under Chapter XXIII, I would respastfally 
dissent from that view. The learned Judges 
seam to have been moved by the langaage 
of agotion 289, elause(1), whioh au zgesta tnat 
the examination of the sosmed is diaaretion- 
ary. But it seems to me, and I say so 
with the greatest respest to the learned 
Jadges who decided that ease, thar they 
did not take into sonsideratiot the stage of 
the trial to whieh aestion 289, clause (1), 
referred. I have already pointed out that 
that is the stage before the aconsed is asked 
whether he will adduse evidence or nct, 
not the stage when, as is provided under 
gestion 2€9, olause (4), he is called upon to 
enter on his defense. The real object of the 
latter part of section 342, olause (1), is to 
assertain from the prisonar how ha oan 
meet what the* Judge may aonsider to be 
. damnatory evidence against him and T 
agree that the true view is thatthe Court 
shall not conviet a man without giving him 
an opportunity to explain his case. This 
is one of the firat prinsiples of Oriminal 
Jurisprudence and the exersise of this 
prinoiple could not have been, in my opinion, 
left to the disaretion of the Court. An 
examination of the ascused by the trial Court 
must be held to be imperative and this oan 
only he if the provision of the latter pars 
of section 342, clause (1), is held to be 
mandatory. This being «ny view of the 
application of seotion 342-to Chapter XXIII 
of the Criminal Prosedure Uode, I haya no 
hesitation “in holding that the omission t$ 
follow the mandatory provision of ssotion 
342 has vitiated the trial und I wonld on 
that ground alons sat aside the sonvistion 
of the aeaused. But I think, apart from 
this quastion, there are two other grounds, 
upon which the order of ceonviotion must be 
vacated. I have already pointed out thaf 
the ease rests sol8ly upon the confession of 
the ascused. Before the sommitting Magis- 
trate the aesused agserted that he had made 
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no sush oonfession, The Sessions Judge 
dil nos examine the soeused at all and did 
not, therefore, enquire from him as to the 
retraotion of his confession, Even if it were 
held that the examination of the acensed 
was diseretionary, in my opinion, that 
diseretion has not been properly exeroised 
in this cai, and if thera was any case in 
which the Sessions Judge ought to have 
eximined the asonsed, it was certainly this 
ease, where fhe maiu, if not the sole, 
evidense was the sonfession of the aosused, 
who was neither defaoded nor had filed any 
written sía'ement. It was held in the oases 
of Queen Enoress v. Viran (7) sited above 
that when sonfessions are retracted, it ia the 
duty of the Court to examine the acoused 
with referanse to their retraction to each and 
every statement  ireriminating themselves, 
Therefore on thia ground alao I think the 
conviction must bə set aside. Tha third 
ground, upon whioh also, in my opinion, 
the sonviotion is not maintainable is that 
it is unsafe to sonviat the aseused on his 
retractad aonfession alone. Though there ig 
no rule of law that a retracted sonfession 
must ba supported by independent reliable 
evidence corroborating ib in material partiou. 
Jars, yet it has been consistently held that 
as a matter of prudanos it would be unsafe 
for a Court to rely and ast upon aonfessions 
alone to sonviot the acansed Sae Sofir u4.desn, 
In re'13) Quesn v. Amanullih(14), Empress v. 
J dab Das( i5), Quaen- H noress v, Mahabır (16), 
Queen v, Jadub Da.( 7), Yasin v, King- Emperor 
(18), Queen E upress v, Rangi (LA), 
Queen v. Thomason (20), Queen E npress 
v. Bharamappa (21). Queen Empress v. 
Raru Nayar (22), Deputy Legal | Remem- 
branosm v, Karuna Buitstobi 3). If there 
had basn other aran a3iansa3, from which 
I coald oome toan unhesitating sonslasion 
that the eonfession was trueand voluptary, 


in that case [ would not have rejacted tho 

(18) 20. L. R 182, 

(14: 21 W.R Cr. 45 12 B L, R. App. 15, 

(15) 4 C. W. N. 129; 2; C 295. 

(16) 18 A, T8; A. W. N. (1895) 227; S Inde Deo, 
(N 8) 757. 

(17) 27 0. 203; 4 C. W. N. 129; 14 Ifd. Dec. (x. &) 
194 


(18) 28 C. 639,5 C. W N. 670. 

(19) 10 M. 295 2 Weir 61; 8 Ifid. Dec. (Ñ. s.) 959. 

(20) (189392 Q B. 12; 6 Laj M 0.95; 69 L.T, 
22; 44 W, R. 635. 

(21) 12 M. 123; 2 Weir 15.4 Ind Dec. (N, s.) 435, - 

(22) 19 M, 482; 2 Weir 745; 6 Ind. Dec.(x. 3.) 1041, 

(21) 22 C. 164; 11 Ind. Doo, (N, s.) 110, 
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eonfersicn, but where I find that the Sessiors 
Judge did not make any enquiryas to the 
retraction of the confession and where I 
find that, in spite of the assertion of the 
acensed that he had not made any sonfes- 
sion at all, the Magistrate, resording the 
confession, was not examined and where 
the Assessors have rejested it, and where 
there is no siroumstance whieh would in 
any way help me in coming to the unhehi- 
tating conclusion that the confession is true, 
I must refuse to aot upon the sonfession 
alone and to eonviot the acoused. I would, 
therefore, set aside the  eonviotion and 
sentence on the accused. 





Owing to difference of opinion between 
Mallick and Sultan Ahmed, JJ., the case was 
referred to Jwala Prasad, J. 

Mr, Gour Chandra Pal, for the Appellant, 

Mr. Manohar Lal, Assistant Government 
Advosate, fcr the Crown. 

.JUDGMENT,— This case has -beon refer- 
red to me on acsount of differense of opinion 
between Mullick and Sultan Ahmed, JJ., who 
originally heard this appeal. 

The appellant Raghu Bhumij alone with 
Chaka Bhumij has bsen  eonvieted of 
dasoity by the Sessions Judge of Manbhum- 
Sambalpur, disagreeing with the verdiot of the 
Assessors. 

The dacoity was committed iy the house 
of one Malin Mabton of village Raherdih 
about midnight of Monday, the 2nd June 
1919, Information of the ogsurrence was 
lodged at the Thanaat i P. M. on Tuesday, 
the 8rd June 1419. In the meantime 
Ramjiwan Singh (P. W. No. 6), Taraf Sardar, 
Sarberia, 6 miles off Haherdib, hearing of 
the dacoity “at once suspected the two 
accused as well as Ajodbya, father of aconssd 
Chaku, and Pahalwan, brother in-law of 
accuged Raghu, as according to him they 
were “all an idle lot." This suspicion he 
communicated to Constable Ramratan Singh 
(P, W. No, 3), who was those days "onround 

dutigs in the village in sonneotion with 
outbreaks of dacoity in the neighbourhood,” 
Thereupon “the constable, along with Banesh. 
war Singh (P. W. No.4) and Kunjahari 
Chowksdar (P. &V. No. 5), went to the houses 
of Ajodbya and Pahalwan, ‘where ° they 
found Raghu sleepipg at 10 a. Mw. in the 
house of Pahalwan, his brother in-law, and 
Ohaku inthe house of his father, Ajodhya, 
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Their suspicion was then deepened; they 
arrested the two sceused and took them fo 
Sardar Ramjiwan Singh and reported to 
him the faot of their having been found 
sleeping so late in the morning. Ramjiwan 
Singh says ‘the asoused then eventually 
admitted they had a hand in the dacoity,” 
Thereafter theacoused were taken tothe Thana 
and the Sub.Inspeotor started investigation. 

On the 5th June at 4 o'elook the two 
gasused_ were sent in oustody to the Sub- 
Divisional Offiser, where they arrived on the: 
6th of June. On the 7th of June the 
Sub Divisional Officer recorded the confessions 
of the asoused. The accused were then sent 
up and an inquiry before commitment was: 
started. 

Before the Committing Magistrate the 
agoused were examined on the 9th of August 
under sestion 342 of the Code of Criminal 
Prosedure, when they denied having ooms: 
mitted the dasoity and retracted their son-' 
fessions recorded by the Sub Divisiona) Officer 
on the 7th June. They were then committed 
ta the Court of Session and were tried with 
the aid of Assessors. 

In the Conrt of. Sessions the asoused 
pleaded not guilty to the qharge. Seven: 
witnesses were theft examined on behalf of 
the proseggtion. The accused being unde- 
fended, none of the witnesses appear to have 
been eross.examined on their behalf. A few 
questions, however, appear to have been put 
by the Court to proseoution witness No. 4. 

The Sub. Divisional Officer, who bad record- 
ed the sonfessions of the aesused on the 7th 
of June, was not examined, but their oon- 
fessions were put in evidence on behalf of 
the prosecution under seotion 80 of the 
Evidence Act and marked Exhibits 2 and 3, and 
the examirations of the accused in the Court 
of the Committing Magistrate, wherein they 
had retracted their confessions of the 7th 
gune, were then admitted in evidence under 
section 287 of the Code. There is no 
record, or anything in tbe order sheet, 
showing that the accused were examined 
by the Sessions Judge under section 
342 of the Code of Criminal Procedure 
after the slose ef the evidence for the 
prosecution and before they were ealled 
on for their defense, lhe aesused did 
not adduse any evidence and the Publia Pro- 
seoutbr summed up his ease. It does not 
appear from the ordef sheet that the accused, 


. the sestion, 
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themselves addressed the Judge or the Asses- 
sors in reply after the Publio Prosecutor sum. 
med up the oase. 

Both the Assessors agreed in acquitting 
the acoused. As to the confessions, Banesh- 
wer Lal, Assessor No, |, was of opinion that 
they were procured by threats and he would 
not believe them. Ohottoo Mian, Assessor 
No. 2, said that they were not reliable. 

The learned Sessions Judge disagreeing 
with the opinion of the Assessora has con- 
vioted the accused, The reasons, upon whioh 
the learned Sessions Judge has accepted 
the retracted confessions of the accused, 
are: firstly, that they have not explained 
why they were sleeping till 10 in the 
morning when men of their position would 
be expected to be working in the fields, and 
secondly, that they failed to show that they 
were tutored by the Police to make the aon. 
fessions. 

This appeal was preferred from jail by 
Raghu Bhumij and was heard bya Criminal 
Beneh presided over by Mullick and Sultan 
Ahmad, JJ, In the absence of any reoord 
of the examination of the &eoused under 
section 342 of the Code of Criminal 
Procedure in, the Court of Session, the 
learned Judges held that there was an 
omission on the part of the Sessions Judge 
to examine the asoused under Seotion 342 
of the Code of Oriminal Procedure, bnt 
they differed as to the effect of this omis- 
sion upon ths validity or otherwise of the 
trial, Mullick, J.,, was of opinion that it 
was neither illegal nor irregular and au 
examination of the  aeeused under section 
242 of the Code is only directory and not 
mandatory in a Sessious oase, Sultan Ahmed, 
J., on the other hand held that the pro. 
visions of section 344 are mandatory and 
the omission to examine dhe accused vitiated 
the trial. On that ground alone he would 
set aside the conviction, -The learned Judges 
further differed as to the propriety of the 
eonviotion in the present case upon the retraot- 
ed sonfession of the acoused. 

As to ethe fft point, it is sonsaded by 
Mallick, J., that section 342 .i* a general 
provision applisable to trials of all oases 
insluding Sessions oases. Tha view that 
the provisions in Bastion. 342 are only dissi. 
tionary and not obligatory is opposed to 
the plein langaaze, objest and scope of 
The "first part. of the section 


INDIAN OASES, 


55 


no doubt is discretionary as is clear from 
the use of the word "may." Under it the 
Court is empowered to examine the acoused 
at any stage and at any time it considers 
necessary without previously warning the 
accused. The sesond part is obligatory, as 
is olear from the use of the word "shall." 
It requires the Court to examine the accused 
after the witnesses for the proseaution have 
been examined and before the accused is called 
on for his defenae. 

In the earlier Aots, the examination of 
the accused person was dissretionary with 
the Court: vids section 373 of Ast XXV 
of 1861 and Aot Vili of 1869. In Aet 
X of 1872, while the disoretionary nature 
of the examination was retained so far 
as inquiries and trials of eases other 
than Sessions eases were soncerned, it was 
made compnlsory for Sessions trials. Sestion 
250 of that Act oseurred in the Chapter 
relating to Sessions trials and ran as follows:—~ 

“The Court may from time to time at any 
stage of the trial examine the aseused person 
and shall question him generally on the ease 
after the witnesses for the prosecution have 
been examined and before he is called on for 
his defence." 

In 1852 the provisions relating to the 
examination of an accused person, whioh 
were ssattered in different Chapters in the 
previous. Aots, were removed from those 
Chapters. and brought under one Chapter 
headed “General provisions relating to 
enquiries and trials.”  Seetion 250 of Act 
X of 1872 was, therefore, removed from 
the Chapter relating to Sessions trials, but 
its provisions were embodied in their 
entirety in section 342 of the Code of 
1882 as well as 1908, THe objeat of the 
examination of the asaused person being 
to enable him to explain any sireunmstanse 
appearing in the evidense against him, 
section 250 of the Ccde of 1872 in the 
Chapter relating to Sessions trials son- 
ferred upon the aseused person a right 
of being examined after the witnesges for 
the prosesution were examined and before 
he was called on for his defense. Suoh a 
vested right could not be taken away from 
the aaseused person without any expresa ' 
próvision to that effest: in the subsequent 
legislation of 1882 and 1908, Far from there 
being -any indication to divest an asoused 
person of this right, the Codes of 1889 
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and 1608 seem to expressly sonfirm it by 
gestion 842. 

It is then said that sestion 289, slauce 
(1), osenrring in Chapter XXIII relating to 
Sessions trials in the present Code, controla 
section 342 and makes the examination of 
the aconred person diseretionary by the 
ute of the words "examiralion, if any,” in 
that seotion. But creation 289 in itself 
does not make any provision for the exami. 
nation of the aeensed person, Its object 
is to simply lay down tke stage at which 
the acoused shall be asked whether he 
means to adduce evidence,” namely, after 
ihe examination of the witnesses for the 
prosecution and the examination, if any, of 
the acoused person, which the Court in its 
discretion may hold uzder tke first part cf 
seotion 342, 

This is with a view to ensble the Court 
to apply the presedure laid down in sub. 
sequent olauces (2), (3) and (4) of seoticn 289 
depending upon the answer of the acoured 
that be does or does not mean to adduce 
ary evidence, The calling upon tke asoused 
to state “whether he means {to adduce 
evidence” is different from, and happens 
to be mush earlier in point of time and 
stage tban, the calling on him ‘to enter on 
his defence.” The latter stage arises only 
under clause (4) when the Court considera 
that there is evidenee that the aceused 
committed the offence. At this stage 
the oblipatory rart of sesticn 842 ecmes 
in, which requires the Court to question 
the accused gecerally on the case to 
enable him to explain any  siroumstance 
appearing in the eviderce against him, It 
is immaterial whether the Ccurt has examin: 
ed the accused person several times or bag 
not examined him at all under the first part 
of seation 342 The examination, if any 
referred to in clause (1) of section 2-9 id 


under this part of seotion 342 and it does” 


not relieve the Crurt from its duty of examin- 
ing tke acoused before be ia oalld upon 
to enter upon his defence as defined in gestion 
290 of the Code. 

The words* examination, if any,” also 
oeeur in section 253 relating to trials cf 
warrant cases and jn section 263 (g) relating 
to trials of summons ostec: yet it has been 
held that the examination of the accused 
person is obligatory in such ences under seo- 
tion 342 of the Code of Crimiral Procedure 
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before'the accused is called on for his defence, 
the omission cf which vitistes the trial and 
the sonviction should be set aside, side 
Mal omed Hossein v. Emperor (9), Misra Ahir 
v. Emreror (10) decided by Das, J, and 
Emner? y Harischandra Talcherkar (24). It 
is difficult to sea why the principle of these 
authorities should not apply to Sessions 
cages, particularly when testion 256 in the 
Chapter relating to warrant oases is similar 
to seation 289, elause (4, in the Chapter relat- 
ing to Sessions trials. Asa matter of fact 
sll the High Courts in India seem to agree 
that the examination of an accused person is 
obligatory in Sessions trials also: Emperor 
v. Ansuiya(4), Emperor v, Savalya Atma Pastya 
(8), Emperor v. Ra;u Ahiaji (5), Basapa 
Níngapa v. Enperor (25', Gand? Tatatya, In 
the mater cf (8), Queen Empress v. Viran (7), 
Raia + adaiyacht, In re (11) and Emperor v. 
Nga Po Mya (26). No doubt,in the oace of 
Gopal Hajjam, In re (9) Jackson and Ainslie, 
JJ. took a contrary view, bat that was deoided 
in February 1671 when the Acts of 1861 and 
1869 were in force, under whioh the exami: 
nation of the accused was discretionary: 
vide sections 372 to 374 of those Aste, 
Besides in that oase the aseused severally 
addressed the Jury shemselvés, and in the 
sircumstances it was held that the prisoners 
were not pfejudiced by the omission to make 


‘any note of the defence set up by them under 


the aforesaid sections. Bat when section £50 
of Act X of 1872 made the examination of 
an accused person compulsory in Sessions 
trials, it was held in lt8l'in the case of 
Abdul Gofoor, In ve (1) that it was not oom- 
petent to the Court to refuse to allow the 
prisoner to make a statement. This view 
finds support in the observation of Sir 
Lawrenos Jenkins inthe Special Bench oase 
of Emgercr v, Nagendra Nuth Sen Gupta 
(27) and of Beseberoft, Jọ, in the oasa of 
Emperor v. Dwt:endsa Ohandra Mukerjee (12). 


e 

Brett and Ryves, JJ., jn the oase of Khudt- 
ram Bose y. Emperor (8) thought that the 
examination of the accused, person under 
section 342 was not nesessary®and the 


(21) 10 Bom: L. R. 201; 7 Or, D. J. 194. 
(i25 3 Ind Cas. 335; 17 Bom, L, RH. 892; 16 Cr. L, 


1.760. * 
(26) 42 Jnd. Cas. 176;3 U. B. R. (1917) 18; 11 


Bur. L. T. 135 15 Cr, L. J. 94t. 
(27) ag Ind. Cas. 128, 19 C. W. N. 923; 21 e Lo 


896; 16 Cr. L. Je 576. g " 
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omission did not constitute an illegality 
which would vitiate the trial. This is s 
solitary oase,and perbaps the view taken 
therein is due to the pesuliar cirsumstanoes 
of the case, where the accused admitted his 
guilt and had been examined in detail under 
section 312 of the Code before the Committing 
Magistrate. 

The majority of the Judges in the several 
High Courts have held that in the Sessiona 
trials also the examination of the aceused 
person is mandatory. There is, however, 
difference of opinion as to whether the omia. 
sion was curable under section 537 of the Code. 

Mr. Justice Burkitt in the oase of Emperor 
v. Ansuiya (4) and the earlier desisions in 
Madras in the oases of Gand? Tatatya, In the 
matter of (£) and Raja Padayachi, In re (11) 
would under oertain oiroumstances condore 
the omiesion, but these Madras eases in Spite 
of that ordered a re trial. 

The Bombay High Court had ENT set 
aside the sonvietions in such oiroumstanees, 
although in the*ase of Emperor v. Savalya 
Aima Partya (6) some serious doubt was 
expressed as to the omission being fatal. 


Sinso the decision of their Lordships of 
the Judicial Committee in Subramania Iyer 
v, King-Hmperor (28) ehe Burma Court in 
Empercr v. Nga Fo Mya (25) and the Bom- 
bay High Conrt in Basapa Ningafa v. Emperor 
(25) probably not cited beforeMullick, +., held 
that the omission was fatal to the trial and 
was incurable by the previsions of seotion 537 
of the Codeof Criminal Procedure. In the latter 
eases it was further observed, as in the 
eate of Queen- Empress v. Viran (7), that it is 
immaterial that the appellant had an oppor: 
tunity of making a statement before the 
Committing Magistrate or that the accused 
was defended by a Pleader, for such an 
important step in the .prceedure cannot be 
left to his Pleader. In the present ease no 
written, statement was filed by the accused, 
and even if it were filed it could not éake 
the place of an examination under section 
342. They were undefended and there 
was ng, crosstexamination by them of 
apy of the prosesation witnesses. They 
had retracted their confersiohs in the Court 
of the Committing Magistrate, . It was 
incumbent upcn the Sessions Judge in the 

(28) 28 L A. 2579 96 M, 61; 8 Bom. L,R. 640; 11 


M. L. J. 283; 6. C, 'W. N. 866 (P. 0); 2 Weir 271; 8 
Ser, P. C, I 180. "S 
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circumstances of the present oase to have 
examined the aseused before acting upon 
their retracted confessions, even if such an 
exsmination was only diseretionary. 

The learned Sessions Judge in his judg- 
ment referring to the confessions said that 
"the aeeused retraeted them both here and 
in the lower Court,” and in another place he 
said that “the asaused simply alleged that 
they were tutored.” From this the learned 
Assistant Government Advocate sontended 
that the aceused were probably examined by 
the Sessions Judge. I, therefore, enquired 
of the Sessions Judge as to the materials upon 
which the aforesaid passages in his judgment 
were based, andin reply in his letter No, 
ALOR, dated the 27th Mareh 1920, the 
learned Sessions Judge says that he examined 
the aceused in his Court under section 342 of 
the Ccde. But he did not record the answers 
ard the questionsinasmucb as the acensed had 
nothing to add io what they had raid before 
the Committing Magistrate. In tbis he has 
contravened the provisions of  seolion 364 
cf the Criminal Preeedure Code. It is more 
than doubtful whether an omission to prepare 
a record of the examination of the sosnsed 
persons under section 364 can be oured by 
section 533 of the Code. Evenif it could be 
cured, the report that he has now forwarded 
goes to show that he did not do more 
than reading out to them the confessions 
reocrded by the aconged on the 7th- of June 
before the Sub Diyisioral Officer and their 
statements taken by the Committing Magis- 
trateon the Yth August. The accused 
adkered to the retraction of the confessions, 
They were not examined as to tbe oir. 
cumstances discolored in the prosecution eyi» 
derce which the learned Sessions Judge 
has used against the acowsed ard this, to 
my mird, amounts to an omission to ex: 
amine the aceused under rection 542 and 
to prepare a proper record thereof under 
section 364 of the Code, so muclf essential 
in a Sessions trial where an” aconsed is 
entitled to have his statement considered 
by the Assessors and the Appellate Court. 
The learned Sessions Judge hae,” by dis. 
regarding the strict provisions of law, 
seriously prejudiced the aseused in the 

resent case, even if these proyisions were 
only directory and -not mandatory. The 
trial is, therefore, vitiated. 

Now es to whether this isa case where 
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a re-trial should be ordered or the aesused 
‘be bet at large, The learned Sessions Judge 
has relied on . two oireumstances already 


notised for aspepting the retraoted sonfes-. 


sions of the 'aesused :— 


(1) that they, were found sleepiag late 
in the morning at 10 a.m., in their houses. 
The learned Sessions Judge himself does 
nob thing it by itself to be a very 
suspicious fact, except that the acoused by 
their position would at that time be ex- 
pected to be working in the fields. Even 
if it be suspicious, it does not necessarily 
show that the acsused were oconserned in 
the daeoity in question, 5 or 6 miles away 
from the place of oosurreuse. It does not, 
however, exclude the possibility of their 
being 'eonoerned in some other  daaoity 
rampant in the losality, or it may be due 
to some other circumstances. 

(2). The learned Sessions Judge says that 
there is no reason for the Police to have 
tutored the acoused. The accused did not make 
any sonfessions when the Constable arrested 
them in their houses, but when they were 
brought to the Taraf Sardar and reported 
to have been found sleeping late, they “then 
eventually admitted they had a hand in 
the daooity." The. Taraf Sardar along with 
the other Police Officers was, according to 
the finding of the Magistrate, suspected as 
being “hand in glove with the dacoits ” 
and was, therefore, interested in exefilpating 
himself and the other village Police Officers 
from any complicity in the dasoity in 
question and making the acoused scapegoats. 


I would not, therefore, take the sonfes- 
sions as free from suspicion, particularly 
when the aseused retracted them at the 
first opportunity ‘offered to them to make a 
statement about them before the Commit- 
ting Magistrate, The learned Sessions Judge 
towards the end of his judgment says that 
.he aesepted the sonfessions as being corro- 
borated by. eiroumetences, probably the 
aforesaid two eircumstances, They oan in 
no sense, be said to be eorroborations of the 
insident of the dacoity in question and do 
not necessarily ‘show that the acoused took 
part in if, 

Now as ġo whether the accused oan be 
sonvisted upon their: retracted ‘confessions, 
unoorroborated as they «aro by any oir. 
eumstanes, - 
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The sonfession of Raghu Bhamij is In: 
the following terma, 

“Last Sunday I sommitted a daooity 
at Haherdih. Jurala Kheria, Ranjit Kheria, 
Falan Bhumi), Mansa Bhumij, Budha: 
Bhumij, Ajodbya Bhumij, Beni Gour, Jadu: 
Dhops, Chanda Kurmi, Suka Bhumij all: 
of them were with me. We gathered to-. 
gether in the house of Lohar Manjhi at 
village Kushia, Then we started for Raher-. 
dib, where in a Mahto's house we lighted a 
torch and  eommitted a daooity, Hurra 
Kheria first entered the house, Ranjit and: 
Hurra Kheriah bound three persons of the: 
house and beat them, Wehad í.ngis with 
us. We then tock away paddy and rice, 
Chanda Karmi, who was with us, took 
clothes. We got no other things. I got 
five seers of rice. We distributed (the 
articles) on the bauk of the Bandhin the 
forast of Kumir Kosha. Besides this I have 
nothing more to say.” 


Chaku Bhumij in his gonfession, after. 
saying that Beni Gour, Jadu Dhopa, Chanda 
Kurmi, Ranjit Kberia, Hurra Kheria,, 
Palan Bhumij, Mansa Bhumij anc Ajodheya 
Buhmij had eommitted dasoities at Barndhi, 
Bulandih and Margaon (in-the Jast also 
Bhim Mura, Mahinda Kalu, Lohar Manjhi and 
Kanai Mahton), stated -‘‘all the above men 
were dacoits in the dasoity at Raberdih and 
six others of village Kushthir whose names 
I do not know; “In all these dacoities I threw 
stones, and got paddy and rice.” 


Then he mentioned tke different places 
where the booties cf the four dasoities 
were distributed. As regards the Raherdih 
dasoity in question, he stated that the 

"artieles were distributed near the Balkucha 
Bandh. ” 

As to what happened after the dasoits 
arrived at the place” of osonrrénee, the first 
information has given much more details 
and, vivid dereription of it, coverings typed 
page and a half more than the sonfessions 
of the accused. A reference to the documenta: 
themselves will show this.. Chaka has 
given no details beyond stating “that he 
took a minor part of throwing stones af 
the house of the “somrlainant. Raghu'a 
acoqunt ‘of it eonsista only in stating that 
the dacoits lighted a torche at the house 
of the complainant and tied down and 
beat thrée persons, Evep in the littlg’ 


Vel. LVIII] 
RAGHU BHUMIJ v. EMPEROR, 


details that they have given they have 
been contradicted by the complainant in the 


firs& information, where he says that the. 


dasoits had kerosine oil lamps (dıb: elo) 
in their hands at the time of committing 
the daeoity and that the daeoits tied and beat 
him and his father and no other persons, 
COhaku does not mention the day on which 
the dasoity took place. Raghu says that it 
was on “Sunday last. " The dasoity, aosord. 
ing tu the complainant, took place on 
Monday, the 2nd June, and the information 
was lodged next day. (Tuesday) at 1 r.m, 
The dasoity having taken place on the 
midnight of Monday, one might possibly 
deseribe it as having taken plaoe on Monday 
or Tuesday, but in no oironmstance eould 
it be said as having taken plaoo on 
Sunday. 

The complainant says that the daosoits 
wore galpaitas with a view to eonoealing their 
faces. None of the acsused make any men- 
tion of it. 

Raghu Bhumij says that they distributed 
the booties of the daeoity on the bank of 
the Bandh in the forest of Kumir Kosha. 
Ohaku says that the distribution took place 
near the bank ‘of the Bankusha  Bandh, 
The complaigant in the first information 
says that in the morning of the daooity 
he, with the Choukidar and gome persons 
of the village, went to the south up to 
the Bandh (tank) of Bara Paranmar tracing 
the footprints of the dasoits. We do not 
know whether these referto the same place 
known by different names or whether they 
are different places, If they are different 
plaees the story of the distribution of the 
booty becomes very suspicions, still more if 
these Bandhs happen to be in different 
directions from the place of osourrenoe, 
Chaku Bhumij dees not say where the 
daaoits  eolleeted together before going 
to the place of  ocourrenee, Raghu 
Bhunij says that they all gathered jn the 
house o? Lohar Manjhi at village Kuchia. 
We do not know where this village Kuohia 
is and how.. far is it from the plase of 
coourrónoe. . 

The prisoners named a number of persons 
as having taken partin the dacoity. Who 
these persons are, where they .live,, how 
they happened to collest together and 
proceeded to the plase of oesurrense have 
“not at all been digelosed. The Pollse Ofieers 
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eontented themselves with having the con. 
feasions of these two persons and did fot: 
take them as a guide for investigating into 
the further details of the dacoity. These: 
two accused persons sould have been taken: 
from place ta place so as to give a clue 
to the history of .the occurrence, how the 
dacoity was planned, how and when daooits 
met together, the route taken by them and: 
the incidents that happened in their nefarious 
journey to the place of ocsurrence and 
bask till they dispersed and the parta 
played by eaoh of them in these incidents. 
The oonfessions have not been tested or 
utilised. They are simply general statements 
that oan fit in with any daooity, 


There is yet another important and, to 
my mind, the most fatal omission in both 
the confessions. Raghu does not 


name 
Chaku as being one of the dasoits and 
Chaku does not mention Raghu. If they 


have falsely consealed the names of each 
other, their confessions are tainted with 
falsehood. If, on the other hand, the omission 
of each other's name in their oonfessions is 
bona file on assount of either of them not. 
having taken part in the dacoity, eash of 
them is entitled to acquittal. In my view of 
the matter, the, confessions of these accused 
persons cannot be acted upon The Court haa 
to be satisfied as to the truth of the eonfes- 
sions, treating them as aubstantiva evidence 
in the *oase, and henee the same test would. 
apply to them as to the statements made 
by witnesses. Greater care is required 
when the confessions, as in this 0886, have been 
retrasted, and I agree with the view taken in 
the case of Queen-E mpress v. Maiku Lal (29), 
that “Where a confession is not supported by 
the evidence of the witnegges, a Judge mast 
examine very carefully to se» whether it gives 
those details whioh indieate that it is a natural 
narrative of what took plase in the presence 
of the man makingit and is notaé varianse 
with any evidence in the case which is 
believed, and is not merely a parrot. like repeti- 
tion of a story put into the man’s mouth,” . 


Testing the eonfessions in the present 
ease by the aforesaid test, I sannot feel 
convinced that the prisoners took part in 
the dacoity, They do not hear out the 
“impression of truth.. They do not appear 


(28) 20 A, 183; A. W. N. (1897) 224; 9 Ind, Deni 
(N: 2.) 446. 
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‘to. eontain a true sosount of the prisoners’ 


eonfieefion with the erime, No doubt, even 
a retracted sonfession, tested as above, may 
garry sonviction to the mind of the Judge 
and be asted upon so far as the confessing 
prisoner is conserneJ; This is the reason 
why one looks for an independent and 
reliable evidenee to sorroborate a retracted 
eonfession on material partionlars : vide 
Emperor wv. Kehri (80), Quia Maiki v. 
Emperor (31), Jogitban Ghose v. Emperor (42). 

Both the Ássessors, who heard the evidence 
in the ease, have rejeated the confessions as 
being uureliable, For the reasons given 
above, I have no hesitation in agreeing with 
them and with Mr. Justice Sultan Ahmed in 
aequitting the acsused, 

Although only Raghu bas appealed, there 
is no more evidense against Chaku, who 
has not appealed, than against Raghu: 
rather the evidenee against him is weaker 
than against Raghu, and his sonfession 
lacks much more in detail than that of 
Raghu. 

While sonsidering the sase of Raghn, 
this Court is competent to set aside the 
eonvistion of Chaku a3 well, as laid down 
in Broja Rakhal Mosumdar v. Empress (33), 
Queen v. Joffir Ali (84), Queen- Empress 
v. Karam Ali (88), JQueen-Empress v. 
Ratan Singh (36) and Bachinta v. Emperor 
(37). 

The result is that the sonvistions of and 
the sentences passed against both the 
accused, Raghu Bhumij and Chaku Bhumij, 
are set aside. 

Appeal allowed, 


(30) 29 A. 434; 4 A. L. J. 810; A. W. N, (1907) 140; 


5 Cr. L. J, 860. 
(81) 88 Ind, Cas, 1005; 2 P. L.J, 80; 18 Cr. L, J. 
s 


446, 
(82) 2 Ind. Cas. 681; 9 C. L, J. 603; 18. C, W.N. 
$81; IO Cr. L. J. 125, 
(38) 5 C. W. N. 380. 
(34) 19 W, B. Cr. 57. 
(35) A. W. N. (1891: 149, 
(36) A. W. N? (1893) 61. 
(37) 82 Ind, Cas, 833; 7 P, W, R. 1916 Cr, 17 Cr. L, 
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BOMBAY HIGH COURT. 
CURIMINAL Rererssce No, 62 or 1919, 
March 16, 1620, 
Present: —Mr. Justiee Shah and 
Mr. Justice Hayward, 
KMPEROR—Prossovror 
versus 
YELLAPPA RAMANGOWDA AND ANOTHER 
— ACOUSED. 
Bombay Land Revenue Code (Act V of 1979), ss. 40, 


214,7 b3— Reserved trees growing after Settlement, 
ownership of. 


There is nothing in the language of section 40 of 
the Bombay Land Revenue Code to show that all 
future growths of reserved trees would belong to the 
Government. ip. 61, col, 2. ] 

The plain and natural meaning of rule 98 of the 
rules framed under section 214 of the Bombay Land 
Revenue Code is that the existing reserved trees 
belong to the Government and that all future 
growths belong to the occupant. [p 61, col. 2.] 


Oruningl reference made by the Sessions 
Judge, Belgaum, against osonvictions and 
sentences passed by the Magistrate of the 
First Class at Khanapur, 


Mr. S. 8. Patkar, Government Pleader, for 


the Crown. 


JUDGMENT. 

SHAH, J.—In this oage the asdusued Nos. 1 
and 2 have been oonvioted of a breash of 
rule 2 framed by the Loaal Government 
under seetion 75, clause (c), of the Indian 
Forest Act. The breseoh consisted in the 
acsused Nos. 1 and 2 having ont certain 


sandalwood trees grown on their ocsupanoy . 


number. Both under the rule as well as 
under the oclauseof the section under which 
the rule is framed it is necessary for the 
prosecution to establish that the trees said 
to. have been out belonged to Government 
or were the property of Government. In 
the present ease the Qooupanoy was granted 
many years agoand it is not disputed that 
the sandalwood trees in question came into 
existance long after the first survey settle. 
ment. Whatever the respestive ages of 
these trees might be, it is not disputed 
that in no sase did the age exeeod sixteen 
years. The trial Magistrate desided the 
oase on the footing that the sandalwood 
trees were among the reserved trees. The 
referepce to, this Court is made on that 
assumption and the oase ij argued before 
us on that basis  Uuder section 40 of the 
Bombay Land Revenue Oqde all the treos 
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exeept those that are reserved wonld belong 
to the ossupant, Tbe learned (Government 
Pleader has relied upon the.sesond paragraph 
of the sestion for the purpose of making 
it elear that in the oase of Settlements prior 
to the passing of Bombay Aat [ of 1865 the 
right to teak, blaskwood and sandalwood 
traos was not eonceded to the ossupants. 
The first survey &eitlement in this village 
is stated before ua to have been made prior 
to the passing of this Ast, and the revision 
survay settlement was made after the 
passing of the Land Revenue Code, It may 
be taken that the sandalwood trees were 
among the reserved trees. 

Proseeding on that footing if seam3 to me 
that the question is whether the reservation 
would apply to the trees existing at the 
date of the first settlement or to all sub. 
sequent growths. Rule 93, olause (viz), of 
the Rules framed under sestion 214 provides 
that when the right of Government to the 
trees in a survey number has been ones 
disposed of to the ossupant or when all the 
reserved trees have been onoe cut and 
removed, theGovernment will have no farther 
elaim to trees whieh may otherwise grow 
in the number or which may spring up from 
the old roots or stumps so long as the 
land sontinues in ootupation, This rule 
makes it olear that all the reserved trees 
may be out and removed, and that after 
they are out and removed, the Government 
has no furtber right to such frees growing 
in the osceupancy number so long as tho 
osoupansy sontinues. We do not know in 
this ease, for iustanse, whether there were 
any eandalwood trees originally on this 


survey number at the date of the Settle. - 


ment and whether they were eut or not. 
lf any such trees existed originally, they 
must have been eut and removed, as the 
trees in question were eqmparatively recent 
growths, and as it is not suggested that 
there ig any old trea on the number, 
Assuming, however, as suggested by “the 
Government Pleader, that there were no 
such trees at the date of the grant and 
that there never has been any previous 
outting of sandalwood trees in thia oeeupaney 
number by the Goverement, the question 
is whether the sandalwood trees whfeh have 
admittedly grown, on the land daring the 
cesupation of the land and after the date 
of the Settlement belong to the osoupant 
7 * 
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or to the Government. It seems to me 
that rule 93 indisates that the right" of 
the Government i8 confined to reserved trees 
existing at the date of the Settlement and 
ihat all subsequent growths belong to the 
oosupant, "This view of rule 93 appears 
io me to be oonsistent with the terms of 
section 40 of tne Bombay Land Revenue 
Code and to indicate the true meaning of 
that section, Apart from thia rule, there 
is nothing in the language of seation 40 
of the Code to show that all future growths 
of sandalwood trees or rather of reserved 
trees would belong to the Government, 

The language would apply ordinarily to 
existing growtbs of reserved trees at the 
date of the *ettlement : and the doubt, if 
any, is removed by the wording of rule 
93, whioh clearly indioates the meaning of 
the sestion in that sense. The plain and 
natural meaning of the rule is that the 
existing reserved trees belong to the 
Government, and that all fature growths 
belong to the oseupant. Thus the trees 
in question, whick are not shown 
to have been in existences at the date of 
the Settlement, belong to the oeeupant. I 
have referred to the date of the Settlement, 
as we are concerned witha ossein whieh 
the Settlement was sompleted prior to the 
passing of the Land Revenue Code. 

This is an important questicn, and it 
may be that all the material fasts are not 
brought” out olearly in these  proseedings. 
But considering the oase on the materials 
available on this record, I do not think 
that these trees, for the sutting whereof 
the acoused have been sonvieted, are shown 
to be the property of the Government. 
Therefore, in my opinion, there was no 
breach of the rule under ¢he Indian Forest 
Aot. 

I would, therefore, make the Rule 
absolute, set aside the eonvietions and 
sentences and direet the fines, if pafd, to be 
refunded, j 

HavwiaRD, J.— I ooneur, Asoused Nos. I 
ard 2 cut sertain sandal wood trees on their 
land. It seems to have been assumed that 
these trees were growths sebsequent to the 
ooócupangy but it has not been oelearly shown 


that they were not frgsh growths from - 


old stumps, The aesused Nos. 1 and 2 were, 
however, fined for having eut the trees on 
the ground that they had in any ease been 
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Teserved as the property of Government under 
rule 2 published at page 59 of the First 
Part of the Bombay Government Gazette 
for 1858 under section 75 of the Indian Forest 
Ast. 

It has been stated that the Original 
Settlement was in the year 1855 and the 
Revised Settlement in 1888.89, and it has 
been urged that as the Original Settlement 
was before 1865 all sandalwood trees, 
whether grown subsequently or merely fresh 
growths from old stumps, were reserved by 
reason of section 40 of the Bombay Land 
Revenue Code and that even if the Hevision 
‘Settlement of 1888.89 bə looked to, still 
there was a special reservation covering 
both within the meaning of seation 40 under 
rule 91, olause (1), notwithstanding the 
provisions of rule 93, oelause (vif) of the 
same rules under seotion 214 of the Bombay 
Land Revenue Code. 

It has not, however, been shown to 
my satisfaction that the reservations were 
ever intended to sover growths subse- 
quent to the Survey Settlements. It would, 
in my opinion, be contrary to the ordinary 
rule of corstrustion to apply the reser- 
vation to anything that was not then 
in existense. There would, in my opinion, 
‘have been a special olause if it had been 
intended by the reservation to tmealude trees 
that might be grown on the land subsequent 
to the Survey Settlements and there would 
-haye heen explicit reference to sush growth 
in rule “3, clause (viz), under seetion <14 
‘of the Bombay Land Revenue Code. 
It seems to me, therefore, ‘that the pro- 
"magution bas not established the liability 
of the opponents to fine under sestion 75 of 
‘the Indian Forest Ast. Tt seems to me 
unfortunate that where there was a doubt of 
this nature as to the intention of the rules, 
‘the prosecution should have been lodged and 
‘that A matter of this importanee should 
have been left for determination upon insuffisi- 
ent materials in an unrepresented proseeding 
in a Criminal Court, I would more properly 
‘have been determined by regular proceedings 
in the Civil Court, 

* F 


Rule made absolute, 
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PATNA HIGH COURT. 
Cacminat REVISION No. 44 or 1920. 
Marsh 16, 1920, 
Present:— Mr, Justice Jwala Prasad. 
AJODHYA PRASAD SAHAU —Peritioner 
versus 


EMPEROR- Opposite Party, 
Criminal Procedure Code (Act V of 1808), s. 470, 
order under—Preliminary inquiry, whether necessary— 
Procedure. 


Although the holding of an inquiry preliminary to 
the passing of an order under section 476 ofthe 
Criminal Procedure Code is discretionary, yet, when 
such an inquiry is started, whether it be a formal or 
informal inquiry, the Court should carry the investi. 
gation to completion, in order that the person 
affected may have a full opportunity of showing cause 
why he should not be proseented. [p. 66, col. 14) 


Oriminal revision against an order, dated 10th 
January 1920, of the Sessions Judge, Muzaffer- 
pur, directing the proseoution of the petitioner 
under section 174 of the Indian Penal Code. 

Mr. Jogindra Nath Maitra, for the Petitioner, 

JUDGMENT, 

JwALA Perasan, J.—( February 11, 1920),— 
This is an application against an order of 
the Sessions Judge of Muzafferpur passed 
under sestion 476 of the Code of Oriminal 
Procedure, directing the prosecution of the 
petitioner for an offence under section 174, 
Indian Penal Code. * i 

The petitioner was a witness in & onse 
committed to the -Court of Session, and 
he was summoned by the commitment Court 
to appear on the 10th January at 10 a. m, 
before the Sessions Judge in order to give 
evidence at the trial of the case. 
not sppear at the time fixed inthe summons, 
but he actually appeared at 12 noon, The Ses- 
sions Judge examined the petitioner and then 
passed an order directing his prosecution and 
forwarded him to the Magistrate for his 
trial under sestion 174, Indian Penal Code. 

All conceivable objectione appear to have 
heen taken by the petitioner attacking the 
legality of the prosedure in making the 
order under seotion 476 of the Code of Crimi- 
nal Procedure. All these objections, however, 
appear to ba without any foundation. 

The first objeotiqn related to the legality 
of the summons itself. Jt was urged that 
the Magistrate, wlto issued the summons 
requiring the petitioner to appear before 
the Sessions Judge, had na apthority under the 
Code of Criminal Prosedure -to issue the 
summons, It is. sn elementary principle 


He did - 
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‘that the proseeution is bound to produse all 
the evidense before the Court of Session, 
&nd it is the duty of the Magistrate to see 
that all tbe evidense is produced. This 
duty is enjoined both in respest of witnesses 
on behalf of the prosecution and those on 
behalf of the sosused. As regards the 
latter, section 2:6 is a olear provision. 
As regards the former, under sestion 217 


the Magistrate 1s required to take bonds: 


-from the complainant, his witnesses, as well 
as the witnesses for the defence, who ap» 
pear before him, binding them to be in attend. 
ance, when called upon, at the Court of Ses. 
sion or the High Court to proseonte or 
give evidence, as the case may be, No 
doubt, the word ‘summons” is not used 
therein, but it is obviously ineluded within 
‘the words ‘‘salled upon". The latter ex. 
pression has been made somprehensive enough 
“to enable the Magistrate toenforee attend- 
anse of the witnesses in any way that he 
thinks expedient by written summons, 
verbal message, or deputation of an officer 
ef the Court. It is absurd to suppose that 
tte duty cast upon the Magistrate to produse 
witnesses should be without any power vested 
in him to discharge. that duty by sompel- 
ling the attendance of witnesses by notice 
or summons br warrant, as the case may 
be, I, therefore, overrule this objestion. 

The next objection that the Sammons did 
. bot state that the accused were already oom- 
mitted needs only a passing reference. Under 
seotion 173, Indian Pena] Code, the offenos is 
complete, if the accused does not appear in 
response to a summons legally served upon 
him and issued by a oompetent authority, 

The third objection is equally frivulous, 
namely, that the summons is illegal, as it 
purports to have- been icesned under sestion 
252 of the Code of Criminal Procedure. 
That seotion relates io esummons in warrant 
oases, There is no other form presoribed 
in the Oode for summens on witnesses to 
appear at the Sessions trial, and according 
to the report of the Magistrate, the form 
prescribed fora warrant case is in practice 
used fora Sesbions trial as well. 

Even if there was Any irregularity in the 
aforesaid matters, the, order under section 
. 473 would not be ultra vires inasmuch as 
upon the summons in the oase ‘there was 
a clear specifioktion of the time and place 
.for the petitioner to appear and „that the 
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summons was issued by a publie sevan, who 
wan competent to issue the same. 

The learned Vakil on behalf of the peti- 
tioner has also urged that upon  meritg 
the explanation given by him for not ap- 
pearing at the time fixed in the summons 
should have been accepted by the Sessions 
Judge, or, at least, an enquiry should have 
been held by him before diresting the 
prosesution of the petitioner. Section 476 
itself does not provide for any inquiry 
preliminary to the order made, though in 
some cases it is desirable that an enquiry 
should be made, It alldepends upon the 
nature of each oase, 

It, however, appears that after the peti- 


‘tioner appeared at 12 roon he was examined 


by the learned Sessions Judge, and the 
questions and answers were recorded under 
the heading “examination of Ajodhya 
Prasad." The petitioner contends that he 
was examined after the Judge had eontem. 
plated an astion under section 476 and that 
he could not be examined otherwise than 
under sestion 242 of the Code, relating to 
the examination nf an aesused person, and 
henoe the examination of the pstitioner at that 
stage by the Judge vitiated the order made by 


. him direating the prosecution of the petitioner. 


The learned Sessions Judge does not refer to . 
the examination of the accused in his order 
under ssetion 476, nor is it stated in the 
order as to why 'the explanation given by 
the pefitioner for soming to Court late 
was not accepted. In order, therefore, to 
dispose of the contention cf the petitioner, 
it is neosssary to asaerthin at what stage 
and under what circumstances the petitioner 
was examined, whether the proseoution oase 
waa alcsed, and whether the evidense of 
the petitioner was mater:e! at the Sessions 
trial, If so, why was he not examined as 
& witness in the oase, when he actually 
did appear, though late? The learned 
Sessions Judge is, therefore, requdsted to 
favour us with a report upon"*the above 
points and also upon the allegations made 
in paragraphs 5 aud 7 of the application 
of the petitioner to this Court. Te resord 
of the Sessions oase, in whieh the petitioner 
was cited asa witness, may also be forwarded 
to this Court, along wigh such other papers . 
as bear upon the failure of petitioner to 
attend the Court. 

The case will Bə taken up on reseipt 
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of the report and the papara from the learned 
Sessions Judge. 

FINAL JUDGMENT,—JIn the report now 
reséived the learned Sessiona Judge says that 
he examined the petitioner informally in his 
capacity of a witness, who had attended late, 
before he drew un proceedings under ssstion 
475 of the Code of Criminal Proesdure. The 
learned Sessions Judge dirested prosesution of 
the petitioner, because he was not satisfied 
with the explanation given by him. 

The order of the Sessions Judge under 
seation 476 of the Code is, therefore, based 
upon the statement made by the patitioner 
in what is called by the Sessions Judge an 
informal examination of the petitioner, The 


objeet of the examination of the petitioner . 
. was, therefore, to find out the reasons why 


he eame late. 'The reasona were stated by 
the petitioner, namely, that his grandson was 
giok and that he was delayed 1n looking after 
him. Having embarked on an enquiry as to 
the cause of the petitioner having some late, 
the petitioner, to my mind, should have been 
given an opportunity of substantiating his 
reasons. Sestion 476, no doubt, makes it 
diseretionary with the Court to make any 
preliminary enquiry that may bo necessary, 
But when an enquiry is, asa matter of faot, 
started, whether it be a formal or informal 
enquiry, it should, in my opinion, be complet- 
ed. The learned Sessions Judge, therefore, 
should not have stopped short at the ex- 
amination of the petitioner but shoald have 
carried on the investigation and given in 
this particnlar oase, as will be presently 
shown, a fall opportunity to the petitioner 
to show cause why he should not have bean 
prosecuted. The statements made in the 
examination are in answer to questions put 
by the Sessione Judge and may not, at first 
sight, appear to be oonvinsing. A detailed 
statement made as cause shown might possib. 
ly have satisfied the learned Sessions Judge 
as to there being sufficient excuse for tho 
petitioner to some late. In the sworn peti- 
tion fled in this Court the petitioner states 
in paragraphs 2 and 3 that when he returned 
from hie Vakil in the morning, after finish- 
ing his own bysiness, he stopped on hia way 
to see his own grandson, who was seriously 
ill of pneumonia and that he was impelled by 
a senee of imperative duty to make arranga- 
ments for his nursing'and treatment. He 
also attaches a medigal 8ertificate of the Sub- 


Assistant Surgeon of Muzafferpore in proof 
of the fact that onthat morning his grandson 
was suffering from pneumonia and was under 
his medical treatment. On the other hand, 
there does not appear to be any motive for 
the petitioner to have intentionally avoided 
somivg to Court at the proper time. The 
acoused in the Sessions ease was arrested by 
the Head Constable, while trying to dispose 
of, in suspisious oircumstanoss, a stolen oop- 
par pitoher. The petitioner, along with 
others, was a witnesa to this matter. The 
learned Sessicns Judge admits that besides 
the petitioner there were other material 
witnesses in the oase, whose avidense, if 
accepted, was scfiistent for the disposal of 
this ease and, asa matter of faet, the oase 
was disposed of upon the evidense of those 
witnesses and the absense of the petitioner did 
not affest the trial of the oasa. The fact that 
he did actually appear in Court, though late, 


"goes to show that there was no intention, on 


the part of the petitioner, to avoid attending 
the Sessions Court, His cjming late might 
be due either, as he etates,-tothe illness of bis 
grandson orto lazines:, orto both together, The 
Sessions Judge, who was trying the Sessions 
ease in which the petitioner was summoned 
as a witness, was by far the best person to 
judge whether the petitioner* had committed 
the offence or not and also as to the amount 
of the orimfhality of the petitioner, in order 
to determine [what punishment would have 
met the enda of justiee. The learned Sessions 
Judge has now seen himself that the proper 
course in a ease of this kind is that indicated 
by sestion 477 and not seotion 476 of the 
Code of Criminal Prosedure. I would, there- 
fore, set aside, as now recommended by the 
Sessions Judge, his order under seotion 476 
and wonld have direoted him to dispose of the 
ease under seetion 477 of the Code of 


. Criminal Prosedure, but for the sireumstances, 


indicaced above, whish show the chances of 
eonvietion of the petitioner to be praotioally 
nib; besides, had the learned Sessions Judge 
himselt dealt with the sace under section 477, 
the matter «onld have bien d's»osed of 
quiskly without much hafássmesmt to the 
petitioncr. The petitioner has already suffer- 
eda good deaf in soming to this Court and 
has thas bsen amply punished for having 
appeared late in Court, 
The Rale is, the:efcre, made absolute. 
: Rule made absolute, » 
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BOMBAY -HIGH COURT. 
FigsT Osvin Arrear No. 256 ox 1918. 
January 6, 1920. 

'Lréjent:— Sir Norman “Macleod, Kr., Chief 
‘Justiag, and Mr, Justice Heaton. 
‘AMRIT KHANDERAO KANGO— 
Drokte- HOLDER— APPELLANT 
Versus 


GOVIND RAMOHANDRA CHITNIS— 


. JopaxexT-DEbBrOR— RESPONDENT, 

"Execution "of decree—Instalment decree——Clause 
‘Genejiting ‘judgment. debtor ‘not taken advantage of, 
effect of Default in payment of instalment— Waiver. 


Where there is a provision in a decree for the 
bénefit of the judgment-debtor and he fails to take 
advantage- of the -benéfit which ‘is provided for him, 
.he loses ‘that benefit and the decree automatically 
becomes a decree of the ‘ordinary type which does 
not offer that benefit, Cp, 66, col. 2.] 

A deciee provided for the payment of a certain 
"um by way of -interest every year, and for the 
‘pay mentof:the principal on the expiration of twenty- 
five years, ‘but if the interest was not paid in any 
year then the principal and interest could be 
recovered ab once in one sum. For several years 


‘there “was défa&ult'in the payment of interest and ^ 


both parties continued to believe that the original 
decree still subsisted. ‘Eventually the decree-holder 
applied for execution of the decree for principal 
‘and interest purporting to take advantage of the 
last default in the payment of interest: 

Held, that the parties must be taken to have 
mutually condoned* and wiped out all previous 
defaults and that the legal position was thet there 
had been only one default which was tee snbjeci- 
matter of the application and that, therefore, the 
decree-holder ' was entitfed-to recover the principal 
and one year's interest. [p. 67, col, 2.] 

First appeal from the decision of the First 
lass Subordinate Judge at Nasik, in Dar- 
khast No. 264 of 1916, 


Mr. G, S. Bao for Mr. W. B. Pradhan, for 
Respondents Nos. 1' t5 3. 

Mr, J.R. Deshimuk’, for Raspondent No. 4. 

ie ‘JUDGMENT. 

"MAGLEOD, C. J.—In this ease a  deoree 
was passed in favour of “the plaintiff on 
eh ‘12th February 1834. ‘It dirested that 
interest should be ‘recovered at the rate 
of -Hs. 262-8-0 ‘per annum before the 31st 
of ‘May ‘every year from 1892, and that 
the principal amount Rs, 7,001 should 
b» Yésovered ‘in ‘twenty five years. It 
farther dirested hat if the < judgment. 
debtors obstructed the udgment-oreditor 


in ‘attashing ‘the ‘sash ‘allowanse til] his. 


prineipal was paid e or obstructed the 
judgment- êreditor_ in getting his in- 
terest every year till. the principal ° wad 
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paid or obstructed him in any other way 
or if the judgment cerditor did nnt get 


‘the interest every year from the ‘judgment. 


debtors, the judgment-oreditor should resover 
the whole amount, principal and ‘interest, 
with interest at 3i per cent. by sale 
of the mortgaged sash allowance, The 
judgment-debtors made default in payment 
of annual instalments of interest. Execution 
was taken out, and it appears that 
Rs. 1712.6 had been recovered in 1903, 
and Ra, 165 0.3 in 1908. A  Darkbhast 
was issued in 1909, but that was struok off 
without anything being paid. Again, in 
1914, the deoree having been transferred 
to the Nasik Court for exesution, & 
Darkbast was issued, buf as no money 
was lying in the office of the Mamlatdar 
of Niphad the Darkhast was dismissed on 
the 17th July 1914, It was never up 


-to that time suggested that the judgment- 


creditor was barred from exeouting his 
decree besause he had not taken advantage 
of the default clause, Tha present Darkhast 
was issued in 1916 praying for execution 


for the whole amount, principal and ine 
terest, m 
The ‘Darkhast was dismissed by the 


trial Judge on the ground that the 
principal had not besome due, that only 
three years’ interest ‘was resoverable, but 
that bad not been claimed. The Judge 
said that the parties were at liberty to 
open the whole contentions again if the 
judgment creditor filed a new  Darkhast, 
and, if it was filed, in the Court's opinion 
for a proper amount, The judgment does 
not appear to be sonsistent, nor doas if 
appear whether it proceeded on the sama 
argument as found favour with this Court 
in the oaste of Rarchand v. Dhondo 
(1). It does not seem that the Judge 
was of the opinion that the judgment. 
oreditor was barred entirely from execating 
the desee :besause he had nof taken 
advantage of the default olause. He 
merely said that the  prinsipal ‘had not 
become due, and it was open to° the 
judgmant-oreditor to: exesute fox the interest 
so far as the law ‘of limitation allowed 
him. 

Now, it is quite possible that on the 
fasts of a particular gase the judgment. 


(1) 47 Ind “as, 818; 20 Bom, L. Re 773; 42 B, 728, 
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. *oreditor may be barred, if it is considered 
by the Court that he was barred from 
 .éxeeuting his deeree because on a default 
: being made in the payment of an instalment 
.under the deeree, he had not exesuted for 
the whole amount within three years 
“under the power given to him by the 
decree, But I think there may be oases, 
and I think this is one, where the parties 
may agree, either directly or indireotly, 
that although default has been made in 
the payment of an instalment, still the 
judgment-oreditor would not be bound to 
exesute for the whole amount within the 
time allowed by the law of limitation. In- 
.Stead of that, it is open to the parties 
“to agree that the instalment should be 
‘taken, as having been paid and if future 
:default were made execution should issue 
for the instalments from the date of sugh 
default in arrears. Now, this is what 
appears to have been done by the parties 
in this ease. Exeoution proceedings were 
“taken from time to time in order to 
- get payment of the instalments of intereat 
directed to be paid by the decree, It 
was never suggested, although defaults 
appear to have been made from the very 
commencement, that after three years from 
the date of first default, as no execution 
proceedings had been taken for the whole 
«mount, the judgment-ereditor was absolutely 
barred from executing his @beree, and 
up till 1914 the parties proceeded on this 
footing that the judgment oreditor was 
exesating as far as possible for- the in- 
stalments, and was not attempting to take 
advantage of the slause whieh ‘enabled 
him to exeoute for the whole amount, 
and that was argeed to by the judgment. 
«debtor, Clearly, in 1914, it was open to 
him to take the point that exeoution was 
barred absolutely. Instead of doing that, 
he only took the objection that exesution 
could rot proceed because there were no 
assets in the Nasik Court which sould 
be paid out under the Darkhast. There. 
fore? I think it was open in this osse to 
the judgmgnt-oreditor to treat all the 
instalments previous to the last one, before 
the Darkhast of 1916 was issued, as having 
been paid, and then to eonsider that the 
default in payment of the last instalment 
entitled him to proSeed to exeeute for the . 
whole amount, that is to say, the prinsipal 
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amount and the last instalment of interest 
whioh had not been paid, It would then 
be open to the judgment- debtor to Bay, 
"you have agreed in the past to waive 
the default clause, and only to execute 
for the instalments until the twenty-five 
years are up when the principal amount 
of Rs. 7,001 besomes due.” But that 
contention has not been raised. All ‘that 
I oan gather from the previous sonduot 
of the parties, is that if was sonceded 
that the judgment-ereditor should not be 
barred absolutely from executing the dearee 
merely beeause he had sought to exeeute 
ihe desree for the instalments in arrears, 
It seems to me that it was open to him 
after 1914, when sontinned . default in the 
payment of interest. was made, to take 
advantage of the deoree and execute for 


that instalment whioh was in arrears and 


for the principal amount.. To that extent 
1 should allow the appeal with costs in 
proportion. The oross- objections are dismissed 
with «ost, 

Heaton, J.—I need not recapitulate the 
fasts which have been -stated by my Lord, 
the Chief Justice. I propose to follow in 
this case the principle which I set ‘out 
in my judgment ine the cage of Raichand v. 
Dhondo (1) that. where you have, as in this 
decree, a*provision for the benefit, of the judg. 
ment-debtor, and where the judgment-debtor 
fails tó take’ advantage of the benefit 
whioh is provided for him, then he loses 
that benefit, and the decree automatically 
becomes a deoree of the ordinary type 
which does not offer that benefit. This 
is not a oase of an instalment deoree of the 
usual kind, it provides for the payment of 
e certain sum by way of interest ‘every 
year, and for the payment of the principal 
on the expiratipn of twenty five years, 
but if the inferest is not paid in any 
year then the prinaipal and interest in ong 
«um are to be at onse resoveréd. So any. 
failure to pay interest for one year would 
automatically convert the deoree into one 
under whioh the principal was jmmediately 
recoverable. Now, in this sase, there has 
been year ‘after year for a long series of 
years a failure to pay the interest, and, 
*therefore, it is urged that, many years ago, 
the desree automaticall® besame one of 
the ordinary type. The principal, it, is 
urged, was then FONS | and limitation, 
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has by this time made it quite imposaible 
to recover it. 

But it does not follow that because the 
'deeree holder is entitled to interest every 
year, therefore, he is bound to take 
it. He may be a generous man and he 
‘may forego it. He may leb year after 
year go by without troubling his debtor 
about the interest. That would not auto- 
matically convert the decree into a decree 
of the ordinary type. That, however, is 
not what has happened in this oase, Bat 
just as you may havea judgment.oreditor 
generously refraining from taking bis yearly 
interest, so you may have the judgment. 
oreditor and the debtor both agreeing that a 
default shall be condoned, and that the decree 
shall continue as an instalment deoree or a 
decree of the kind that we have here. My 
Lord, the Chief Justice, has pointed ont 
sirsumstances in this ease whish enable us 
to arrive at this position, We regard the 
judgment-oreditor and the judgment-debtor 
ag having mutually sondoned all defaults 
prior to the one whieh is the subjeot of 
the partienlar Darkhast. In other words, 
we take it that both agreed, as undoubtedly 
they both believed, that the deeree whioh 
still existed Between them was the original 
deoree, As I began by saying, I need 
not detail the fasts. No doubi® both par- 
ties have totally misunderstood the true 
legal effest of the deeree between them. 
But, equally undoubtedly, they have both 
treated if as a decree still subsisting in 
the shape of a deeree whioh requires ine 
terest to be paid for twenty-five years, 
` and thereafter the principal. And, although 
their conduct bas been no doubt influenced 
by mutual misunderstanding of the true 
legal nature of the deeree, yet stillwe oan 
accept this: that they both believed the 
decree to be still in forde between them, 
and I think we may also take it that wa 
may acdept if as establishing a position 
equivalent to what would be the true 
legal position, had they acted similarly 
with full, knowledge of the true nature of 
the deeree. The legal*effect is this, that 
there has been in effegt no “default at all 
except the one which is the subject of 
the Darkhast. Every previous default Sg 
wiped out. You*sannot take it that there 
has been a default previonsly which gnables 
the judgment.erediter to olaim interest for 
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the previous years, but that this defadlt 
has not had the effeat of automatically aon- 
verting the deoeree into one of the ordinary 
type. If there has been an uncondoned 
default, then the legal oonsequenoes of that 
default must ensue. Therefore, in order 
that the present Darkhast may be aeceded 
to, we must take it that there has been 
no default whatever exeept the one which 
is the subjeot-matter of this Darkhast, and 
although as a matter of faot many previous 
defaults have oeeurred, they are all.to be 
regarded as condoned or wiped out, and 
we are to deal with this deeree as if it had 
been fulfilled in every partieular until the 
failure to pay that item of interest which 
led to the present Darkhast. That being 
so, what the judgment oreditor ia entitled 
to is one year's interest and the prinsipal. 
Therefore, I agree to the order proposed 
by my Lord, the Chief Justice. 

Appeal allowed, 


LAHORE HIGH COURT. 
Secoxp Civin Arrear No. 510 or 1919, 
May 21, 1919, 
Presegí:—Mr. Justise Bevan-Petman. 
JOHRI—DEFENDANI—APPELLANT 

versus i 
JOWAHRA AND OTHERS —PEAINTIFFES, 
KARORI ano OTHEES—DEFENDANT8S— 


RESPONDENTS, 

Appeal, second — Appellate Court, failure of, to decide 
question raised and put in issue, effect of -- Document 
relied on by Appellate Court—Document not tendered 
in evidence and not on record—Hrror of law—Cone 
struction of deeds relating to land—~Variation between 
measurements and plan. 


Where an Appellate Court fails to confider or 
decide a question which is specifically" raised and 
putin issue, its decision is liable to be set aside 
in second appeal And where an Appellate Court 
bases its judgment upon a document which is not, 
and never was, on the record at the first hearing 
of the case and was neither men&oned nor relied 
on and which has not been proved, admitted, ten. 
dered, or placed on the record, it commits an error 
of law, fp. 68, col 1.] e . 

Where in deeds relating to land there is a variation 
between measurements and plans it is a well. 
recognised principle of @onstruction that reliance 
aera] ordinarily be placed on the latter, [p. 88, 
COL, 4. : 


68 
JOHRI t, JOWAHRA. 


Seeond appeal from the deoree of the 
Distriot Judge, Karnal, dated the 22nd 
‘January 1919, reversing that of the Munsif, 
“Ist Claes, Rohtak, dated the 5th August 
“1918, 

Lala -Shamair Ohand, for the Appellants. 

Bakhshi Tek Ohand, for the Respondent. 

JUDGMENT,-—The findings of the first 
‘Court were tbat the plaintiffs had failed 
fto -prova that the area marked A on a 
‘plan was joint property, that in any sare 
'the plaintiffs had aequiessed in the building 
“and ‘waived their rights, that the wall B 
‘was not the exolusive property of the plaintiffs 
‘and that the defendants had not diverted 
‘a drain. The Court, therefore, refused the 
'injunetion claimed and dismissed the suit. 
"The lower Appellate Court reversed these 
‘findings ‘in respect of the area A, the 
“wall B and the drain, but failed to consider 
-ór ‘decide: the questions of  acquiessenoe 
and waiver which had been speoifically 
raised and put in issue. It further failed 
to consider whether it should, in view of 
the facts that the plaintiffs had raised no 
objestion to the construotion ofthe building 
and had slept over their alleged wrongs 
for some years, exercise its dissretional 
powers to grant the relief claimed. But 
it is unnecessary to deal further with these 
failures as the finding of the lower Appellate 
Court in respect of the area A must be 
set aside.. The finding is bared en two 
groundé; first, the contents of an alleged 
mortgage in the record of another sase 
and, second, that the admitted ‘dissharge of 
water on to the area A proves that the defend- 
ant did nof, have exclusive ownership of 
it. But it is obvious that the discharge 
of water can be attributed:to an easement 
‘and the -propet ‘inference has not been 
‘drawn. There are more serious objections 
to the first ground. It appears that the 
document relied on is only a copy. It is 
‘not, “and never war, on -the record 
at the first hearing cf the oase; it 
was neither mentioned, nor relied on. 
The ` defendant bad ‘applied, under Order 
XIL,’ rule 10 of ‘the Code, that the resord 
of another cffe be sent for but the dcou- 
ment was not proved, admitted, tendered or 
placed on the reeord. Order XIII, rule 10 
espresely ‘provides ‘as follows :—-'" ‘Nothing 
contained in this rule. shall be deemed to 
eable the Court to use in syidenee ‘avy 
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dosument which under the law ofevidenoe . 


would be inadmissible in the suit.” The 
judgment in Béibi Putliv Jowala Devi (1), 
which related to a case in which the 
record ‘sent for itself related to a case 
between the same parties, is further author- 
ity, if any were needed, for holding that, 
under the circumstanoes, the lower Appellate 
Court erred in law in referring to, or relying 
on, the alleged scopy of the mortgage. 

But even had that mortgage deed been 
proved and admitted in evidense, it is olear 
that the lower Appellate Oourt has drawn 
entirely wrong inferences from it. A glanse 
at tke map attached to the document and 
formirg part cf it shows thatthe area A 
was ipeluded in the mortgage. The area 
mortgsged exeluding the part marked A 
actually measures 172 quare yarde, but is 
deseribed in thè deed as about or estimated 
at? 120 square yards If the ares, exolud. 
ing A, did, as a matter of fact, amount to 
no more than about 120 equare yards, there 


‘would be foree in the arguments of the 


lower Appellate Court, but when there is subh 
a great variance, a matter of another 27 
tquare yards isa matter of no importance, 
on the other hand, it is a well recognized 
prinoiple of construction of deeds relating 
to land in cases of variation between mensure- 
ments ang plans tbat reliance should 
ordinarily be placed on the latter. 


The judgment of the lower Appellats 
be maintained 
in respest of the findings relating ‘to the 
wall B and the diversion of the drain. 


No evidence is referred to and no reasons are 


given. 

I, therefore, aseopt the appeal, cet aside 
the judgment and deoree of the lower 
Appellate Court and hold that the plaintiffs 
have failed to prgve that they are the 
owners of the area A, and I remand the 
ease to the lower Appellate Court and 
diseot it to dispose of the remainder of 
the appeal in its Court according to law. 
I may note that if ib finds that the wall 
belongs exolusively to the plaintiffs it should 
also decide whether. under the sircumstances 
of the egee, it should grantthe relief prayed 
and, if so, to whatextent, cr whether any 
eempensation should ke raid, or. whether 


` (i^ 16 Ind. Cas. 4£8; 126 P. Vv, R, 1912; 7 P. L; M 
1912 (S? ».) : 
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the plaintiffa had lost even the right to any 
compensation. , It follows from this judg 
ment that the rights of the plaintiffs, if 
Any, in respect of the drain amounted fo 
an. easement and- the point should be borne 
in mind when dealing with the question of 
the alleged diversion of the drain. 

The oosts of this ubpsal shall ba paid 
by the respondents, 


Case remanded. 


BOMBAY HIGH COURT. 
ORIGINAL Civin, JURISDIGEION Sorta Nos, 3671 
AND 3672 or 1919. 

Juna 14, 1920. 

Present; — Justice Sir Chiman LalSetalvad, Kr, 
In C. S. No. 3971. or 1919 
KASTURBHAI MA NIBH AI— Praintirs 
versus 
HIRALAL DAHY aBHAI—Derenpant 
Is C. S. No. 3672 or 1919 
KASTURBHAI MANIBHAI—PrLAINTIFF 

DETSUS * 


S. R. DAVAR-—DEFZNDANT 
Bombay Rent (War Restrictions) Act ( of 1918), 
88. 8, 9, 12— Landlord and tenant —Forfetture of lease, 
on non-payment of rent—Payment of standard rent 
inslead of stipulated rent, whether works forfeiture— 
Waiver —Determination of lease. 


It was provided.in alease that on a breach of. 
the covenant to pay the stipulated rent the landlord. 
would have the right to put an end to the lease. 
Tho. tenant-failed. to pay the stipulated rent but 
paid.the standard rent under section s of the Bom- 
bay, Kent ,War Restrictions) Act. The landlord 
brought a suit to enforce his right of. re-entry on 
the ground that there was a Weneh of the covenant 
to.pay the stipulated rent: 

< Held, (1) that the right of. pu m on failure to 
pay. the stipulated rent was. an auxiliary provision 
to secure the payment of rent; (p. 71, col. 2.] * 

(2) that the Legislature having by the provisions 
of the Bombay Rent (War Restrictions) Act cut 
down ihe stipulated rent and enacted that.the 
standard rent was.the only rent that the tenant. 
was bound.to“pay. the right ef re- entry. could be. 
made available only for the purpose, of securing 
the payment of standard rent; fp. 71, col. +. 

(3) that the standard ‘rent having beon paid, < the 
right re-entry could not be enforced, fb. 12,* 
col. 1. . 

The mere fsot.that a landlord’ waives his ‘right 


to forfeit & lease on a breach of the ooveninb to 
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pay rent in respacb of any pirtioular month or 
months doss nob destroy his right to forfeit on 
similar breaches in subsequent montha. [p. 70, col. 2.] 


The mere presentation of & plaintin a suit for 
ejectment on the ground of forfeiture of the lease. 
is a conclusive declaration of intention to determina 
the lease, [p. 71, col. 1.] 


Messrs. Oampbell and M. B. Setalvad, for 
the Plaintiffs, 

The Hon’ble Mr. Sírangmas, Advyosate- 
General, and Mr, Jinnah, for the Defendants, 


JUDGMBENT. 


Seratvap, J.—The plaintiffs, who are 
mershants and mill agents doing extensive 
business, have their office in & building situated 
in Chursh Gate Street in the sity of Bombay, 
which building has been asquired by the 
Municipality for the purpose of widening the 
said street and the Municipality have asked 
the plaintiffs to vasate the said building, 
On the sorrespondense between the plaintiffs 
and the Municipality, the situation appears 
to be that the plaintiffs are in their 
present office on sufferance and are under 
an obligation to vacate on a fortnight’s 
notice from the Municipality. The plaintiffs 
aro owners of a building situated at E3- 
planade Road in the city of Bombay, A, 
portion of the sesond floorof this building 
is oscupied by the defendant in Suit No. 
3671 of 1919 who is an Attorney of this 
Court, for the purposes of his office, and 
the rest of the said floor is ocaupied by 
the defendant in Suit No. 3672 of 1919 
for the purposes of hia College of Oom- 
merae. The defendants have been tenants 
of the plaintiffs for many years In the 
beginning of the year 1918 the defendants 
who were then paying Rs. 250 eaoh as 
monthly rent, offered to take a lease for 
three years from the beginning of February 
1918 of the portions of the said premises 
osoupied respectively by them for a monthly 
rent of Ra. 400 to be paid by easi? of 
them and the said offer was accepted by 
the plaintiffs. The leases were, however, 
not astually executed till the 3cd of Jaly 
1918. Daring the interval, the Bombay 
Rent (War Restrictions) Act, SII of 1918, 
came into forse on the 10th of April 
1918, The defendants did enot pay any 
rent ° batween the date. of the agree- 
ment tə lease and the, actual execution of 
the leases. Alhough they had eaoh offered tq ` 
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pay Ba. 400 as the monthly rent and had in- 
duced the plaintiffs to. agree to give them 
a lease on that footing, they desided to 
take advantage of the provisions of the 
Rent" Aot: but kept ` disereetly- quiat from 
February to July and did not manifest their 
intention to do so; beoause they evidently 
apprehended that if the plaintiffs realised 
that the' defendants were not going to pay 
the rent agreed upon, they might in some 
way décline: to give the defendants the 
leases. "But, soon after, the leases were 
exesuted on the 3rd of July and they 
were. secure in their tenancy for three 
years, the defendants on the 23rd of 
July 1918 sent to the plaintiffs the amount 
of the rent for February to dune 1918 
inclusive ssloulated at the rate of Rs. 275 
in each cass, being the standard rent pay- 
able under the Rent Ast. The plaintiffs 
received the amounts so sent by the de- 
fendants without prejudise to their rights 
and remedies under the respective leases. 
After that, for the rent for the months 
of July and August the plaintifis themselves 
made ont bills at the rate of Re. 275 in 
eaoh ease ‘and on presentation the same 
were paid by the defendants, The plaintiffs, 
by their Attorneys’ letter of 20th September 
1915, informed the defendants that by their 
failure to pay Hs, 400, the rent reserved 
under the leases, they had sommitted a 
breach of their covenant to pay the said 
rent and that the plaintiffs bade by virtue 
of the provision in that behalf ia the said 
leases, determined the said leases and were, 
therefore, entitled to re enter npon the 
premises which, it was stated, they required 
for their own use and osonpation and 
ealled upon the defendants to vasata the 
said premises, Further eorrespondenoe eD- 
sued between the parties, in whioh the 


plaintiffs maintained their right to 
determine the leases and the defendants 
denied suoh right. No bills were 


made ort and presented by the plaintiffs 
for the rent for the month of September 1918 
but, in the course of the sorrespondenca above 
referred to, the defendants offered rent at the 
rate of Ra. 245 eaoh for September and the 
same was accepted by the plaintiff's without 
prejudice to their rights and contentions 
on the Sth October 1919, Rent for,the months 
of October and November 1919 was offered by 
the, défendants at the fate of Re. 275 but the 


* 


-- 


plaintiffs deslined to &eeept the same 
saying that they had already determined 
the leases. On the 12th of December 1919 
the present suits were filed by -the-plaint- 
iffa praying for possession of the premises 
and for damages for wrongfal  oaeoupation 
by the defendants. It appears from thé 
above facts, whioh are undisputed, that the 
plaintiffs, by their act in making out the 

rent bills for the months of July and August 
at the rate of Hs. 275 per month and 
accepting the suid rent, waived their right 

to forfeit the leases by reason of non. 
payment of the stipulated rent, Bunt that 
does not preclude them from treating the 
non-payment by the defendants of the rent 
for September at the stipulated rate as a 
breach of the eovenant of the lease in that 
bebalf as the non-payment of rent at the 
stipulated rate month after month was a 
sontinuing breash. Their having waived their 
right to forfeit on such a breach for any par- 

ticular month or months does not destroy. 
their right to forfeit on, similar breaches 
in subsequent months, The rent for Sep- 
tember at the rate of Rs. 275 was, as already 
stated, aesepted without prejudice. The rent 
for October and November tendered by the 
defendants was not accepted by the plaint- 
iffs. In paragraphed of thé plaint the facts 
abont the payment of rent from July to 
Septembdt are set out and in paragraph 6 it 
is stated that, by reason of the failure of. 
the defendants to pay the stipulated rent, 

the plaintiffs had begome entitled to re-enter, 
Paragraph 10 refers to the plaintiffs’ letter 
of the 2Uth September 1919 determining the. 
lease and paragraph 11 says that the lease had. 
beeome- forfeited and determined.: The 
failure to pay the stipulated rent for Ootober 
and November has not been specifically set 
out in the plaints but sush failure is admitted. 

And I think it is open to the plaintiffs .to: 
rely on sush failure to. establish their elaim to 
determine the lease as olaimed in paragraph 6 
df the plaints [Penton v. Barnet (1)]. An 
application was made at the hearing by the 
plaintiffs for leave to amend the plaint. by- 
setting out at the end of phragraph 5- of the’ 
plaint the failure tó pay tbe'stipulated rent for 
the months of Octaber and November 1: 19. I. 
do not think, in view ot the. admitted faots of 


*. t 4 
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(1) (1898) 1 Q. B. 216: 67 Du M B. 11 71.1. 
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But if I had oonsidered it necessary I would 
have allowed thé amendment. The additional 
. fasts sought to be pleaded by the proposed 
amendment are admitted and do not oome 
a8 a surprise on the defendants. It was 


sontended that, even if the plaintiffs are 


allowed to rely upon the failure by the 
defendants to pay the stipulated rent for 
Ootober and November 1919, that would not 
avail. them as they had not deolared their 
intention to determine the lease by reason of 
suoh failure, but the presentation of the 
plaints ie, I think, a conclusive declaration 
of intention n determine the lease | Serjeant 
v. Nash, Field & Oo. (2). ) 


. Bnt the real and substantial question in 
these Suits ie, whether the payment by each 
of the defendants of Rs. 275, being the 
standard rent under the Rent Ast, instead 


of Rs; 400, the stipulated rent, is a breach’ 


of the sovenant in the leases to pay the 
said stipulated rent. Seation 2 of the Aot 
defines the expressjon 
sestion 3 enasts that, when the rent of any 


premises has been or is increased above the: 
standard -rent, the excesa of therent payable 


over the standard rent shall be irresoverable, 
notwithstanding aby agreementto the contrary. 
Section 12 enaots "that, where any sum has 
been paid on. asoount of ‘rent, bei 
irrecoverable as aforesaid, such sum shall, 
uhder' certain restrictions a8" 
recoverable by the tenant from the landlord 


and may be dedueted by the tenant from. 


future rent payable by him. It is true that 
the Aab does not make the payment by the 
tenant of the stipulated rent, being in exeess of 
the standard rent, illegal, and does not purport 
to affeot the contract between the parties oon- 
tained in the lease regarding the right of the 
lessor to determine the lease on failure to pay 
the stipulated rent, although 4 Jandlord seeking 
possession of the premises on sush determi- 
nation will, under sestion 9, be not desreed 
possession "qpleds he brings himself withif 
thà proviso to that section, There is nothing 
in “tho Act to prevent the tenant from 
paying the sipulatéd rent and thus prevent: 
ing determination of the ‘lease. And, it is 
contended, if he does net ohoose to do 
BO; he oannot prevent the determinatidn of 


(8): nee: B. 3014; Ta LGF K B. 630; 89 L. T, 
HÉART LORI |. 2. 


“standard rent,” and. 


a sum. 


to time, be. 


INDIAN OASES. 71 
KASTURABAI MANIBHAI 9, HIRALAL DARYABHAI, 
the ease, it is nesessary to amend the plaint. ' 


the lease but that he ean olaim only 
the limited protestion that section 9 affordse 
to a tenant whose tenancy has expired, and 
that, therefore, if the landlord requires the 
premises reasonably and bona fide for his own 
oeaupation the tenant, who has failed to 
pay the stipulated rent and thereby brought 
about the forfeiture of the lease, must give 
up the premises or avoid the forfeiture by 
complying with the provisions of section 114 
of the Transfer of Property Ast by payment 
of the stipulated rent,. interest and oostre. 
If this were the corres§ legal position, it will 
enable the landlord to determine the lease 
for the failure of the tenant to pay the 
exoess rent which the Rent Ast makes 
irrecoverable and which the tenant is not 
bound to pay and thus, ultimately, compel the 
tenant to pay the said excess in order to avoid 
forfeiture of the -lease by availing himself 
of the provisions of section 114 of the Trana- 
fer of Property Act; and it is extremely 
donbtful whether a tenant, under these 
aircumstanses, paying the excess rent through 
the intervention of the Court san resover it 
baok under section 12 of the Rent Ast. This’ 
would wholly defeat the objest of the Rent 
Act. Moreover, it would be open to the 
tenant to pay to the landlord the rent stipulat- 
ed under the lease and thus fulfil the sove- 
nant to pay that rent, and then, ander seotion 
12 of the Rent Ast, recover bask the exsesa 
so paid.. If it is open to him to do so, it ia 
diffisult toway that he commits a breash of 
the covenant by paying the standard rent in 
the first instance. The right of re-entry on 
failura to pay. the stipnlated rent is an 
auxiliary provision to seaure the payment of 
rent [ Howard v. Fanshawe (3)]. The Lagisla- 
ture by the Rent Act- has eunt down the 
stipulated rent and enacted that the standard 
rent is the only rent that the tenant is bound 
to pay. When, therefore, the prinoipal 
obligation is thus modified by reduoing the 
stipulated rent, it is difficult to hold thaé the 
auxiliary provision to secure the payment of 
the whole amount of the stipulated rent is 
still left unaffested. In my opinion this 
auxiliary right is, after the passing 
of the Rent Ast, available only for 
the purpose of securing the payment of the 
rent whish is payable under the law, vig, 
the standard rent. [ am “fortifed“ in the 


(3) (1895) 2 Ch. 881 at p. 688; 64 L, J, Ch. 666; 13 


. Br663; 73 -L. T, 77; 48 W. 4, 616. 
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view; I. have taken by the judgment of 
i Serutton, J., in Durell v, Gread (4), where 
that learned Judge. held that the right of 
re entry consequent on. the failure. of the 
tenant: to. pay rent by reason of his taking. 
advantage of. the provisions of the Post. 
ponement of Payments Ast, 1914, was destroy- 
ed. by. the postponement of- the due, date of 
payment, ofthe rent. 

Even if, the plaintiffs’ right to determine 
the. leases is held to be unaffected, 
defendants. are entitled to be relieved of. 
the. forfeiture under - section 114 of: the. 
Transfer. of Property. Act.. on. payment. of 


rent, interest and. coste, and. that. they. hava. 


offered to do by their written statement. 
But;in the yiow.I have taken, itis.not nesessary: 
for them to invoke in their favour, the provi- 
sions, of that section, 

That. being the position, it is not. neses- 
sary, io. go. into the question. whether, 
the. ^ plaintiffs. require. the. premises. bona fide. 
for their own osenpation. within the meaning. 
of the proviso to ‘gestion 9 of. the Rent, 
Aet, But I think there is no doubt. on ‘the 
svidense that the premises. are so required: 
by the plaintiffs. I hold that the tenansy, 
has, not been validly. terminated and the. 
plaintiffs are not entitled. to ejeot.the defend- 
ants. The result is that the snits muat be. 
dismissed with ooste, 


Suris dismissed. 
(4) (1914) 84 L, d. K, B, 130; 1124. T. 126; 69 8. a. 
7; BLT, L. R. 22, 
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Fins Civi. APPEAL No. 192. oz. 1917: AND, 26. 


07.1918. 
July 12, 1920. 
Present; Sir. Dawson Miller, Kr., Chief 
J ustise, and Justiee Sir B; K; Mullick, Kr. 
lx F. A. No. 122 or 1917. 
Pabu AMARDAYAL SINGH AND ANOTBER; 
e — DEFENDANTS— APPELLANTS 
vET$U8 
HAR. PERSHAD SAHU AND OTHERS —- 
PrAINTIFFS— RESPONDENTS , 
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ber of family, whether binding on others—Necessity and 

antecedent debt, absence oj — Mortgagee,, position. and 
remedics of — Partition’ — Intention to separate, proo of, 
— Evidence Act (I-of 1872), : S. '82— Horoscope, alesse” 
bility of, in evidence, 


A mortgage of the. whole.or a share of, the joint 
family property of a Mitakshara family by. one 
member of. the family, unless” justified ' by 
legal necossity: or by an antecedent debt’ or' 
ussented, to by the other. members of the. family- 
is void, and inoperative as against. the. property. . 
hypothecated and gives the, mortgages no rights 
even against the mortgagor's ‘undtvided’ share, 
Where, however, the mortgagor's intérest has been 
separated from that. of: the. other. members of the.. 
family actual partition by. metes. ard, bounds, not 
being essential for thi& purpose, or where the share 
has by legal process been attached | or ‘sold’ at’ the 
instance of the creditor ib may become available as. 
security for the mortgage-debt. In Special , cirenm. 
stances, wheré the property has already passed into 
the hands of the mortgagee, the Court, if- satisfied 
that the, equities, of the cass require, it, may, in 
its discretion, sei aside the. alienation, upon the 
terms that the property when restored shall be held 
in separate shares, the share of-the mortgagor being 
subject to a liên for. the mortgage-debt. arid’ interest. 
[p. 78, col. r 2e); 

An intention on the part of.a. mortgagor. of family 
property to separate from thé rest, of the family 
cannot, however, be inferred from the: ‘terms of the 
mortgage bond itself? where it purports to hypothe. 
cate only the. mortgagor’s interest in the family. 
property. [p. 78, col. 2.) 

Statenients as ‘to age, made by deceased. persons 
in the circumstances contemplated i in section 32 of 
the Act, are admissible in evidence. [p. 79; col; 2.]:' 

A horoscope, therefore, prepared by. & deceased, 
person is adfhissible, in evidence, nnderi section. 32 of, 
the Evidence Act, to prové.a person's age. LP; 79, 
cols, 1 & 2.) 


Appeal from a decision of the, Subordinate, 
Judge of Palamau. 

Mesers, R. D. Dutt, and B, 0, De, 
the Appellants. 

Messrs, H. Imam. and. B, N. Miiter, for. 
the Respondents. 

JUDGMENT. 

MiLLER, C, J.— These. two appeals. arite. 
out of two senita numbered. 28 and: 39. of; 
1916: which wefe. tried. together, before.tha, 
Subordinate. Judge, of: Palaman, In. ‘tha, 
fog mer, suit "Hara Pershad. Saku. and.otherg,. 
the representatives in-interest ok: ‘Dhanpkdari, 
tahu deceased, ened Prabhu Dayal Singli, 
and bis brother Amar, Dayal ` Sinah, 
members of a, joist. ‘family. governed . by, 
the Mitakehara Law, to recover the principal 
and interest, due On A, mortgage- bond, 
executed by Prabhu Dayal Singh salone 
in favour, of Dhanukdati: on. the; l7th 
April | 1£09, corresponding to. tbe. 1th . 


e 


for; 


* 
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Baisakh 1316-F. S. -By the terms of the 
` bond: an 8 annas share out of 16-anuas ' 


in Tola Ssmaria, Mauza Narainpur, belong. 
ing (to the joint family was hypothecated 
to seoure & loan of Rs, 3,000 advanced to 
Prabhu Dayal Singh. The amount claimed 
' In the suit was Hs. 5,357-8-6 for principal 
and iuterest after giving oredit for’ two 
sums amounting in all to Rs. 2,591 9.3 
due from the plaintiffs in that sonit to the 
defendants as 
Bazar Garhwa of whioh the plaintiffs were 
lessees and the defendants part proprietors. 

In the second suit Amar Dayal Singh 


and his brother Prabhu Dayal Singh sued © 


Har Pershad Sahu and Dost Muhammad 
Sheikh. to resover & sum of Hs. 4,470 :2.6, 
made up of Rs, 2,892.7-3 for Chaudharana 
of the said Bazar for the first nine months 
of 1914 and Rs. 1,577-5-3 interest thereon 
at 2 per sent. per month, 

In the. former suit, Amar Dayal alone 
appeared: and- filed. a written statemant. 


He raised several pleas in defence. His - 


ease, 80 far as it is material to this appeal, 
is that he was the elder brother and Karta 


of: the family and that his brother Prabhu: 


Dayal had no right to mortgage the 
family property or any portion of it 
without his 8o0nsent, the bond not having 
been exeeuted for any neaessity of the 
joint family or to secure an antecedent 
debt. | He further alleged that Prabhu 
Dayal was a minor when he exesuted the 
bond. He also sontested the plaintiffs’ 
right in a suit of this nature to treat 
their liability for Ohaudharana as extin- 
guished by setting off a proportionate 
amount. of the defendants’ liability under 
the bond and denied that any permission 
to do so had been given. The plaintiffs 
thereupon petitioned the Court to be allowed 
to amend their claim dy adding thereto 
the sum of. Rs. 1,295.8, Amar Dayal’s 
proportionate share ef the Rs. 2,591 
oredited for Chaudharana in the plaint. * 
The defence to the second action was 
that the principal sum of Rs. 2,893 
elaimed, had.'beeun discharged by certain 
payments made to orf on behalf of the 
plaintiffs, viz., Rs. 285.13 deposited at the 
Daltonganj Khas Mahal, office foe dasan, 
or repairs and improvements dud from the 


plaintiff's in that suit; Rs. 2,501 due from. 


. the plaintiffs for interest under the mortgage 


* e 


Chandharana or rent of © 
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and alleged to have been paid to Dhanvk- 
dari, Ra. 6 paid in cash to the plaintiffs, 
and another item of one gold mohur, amount- 
ing in all ta more than the principal sum 
elaimed. They denied that any interest was 
due or payable, 

The learned Subordinate Jndge found 
that the loan was not made fer joint 
family purposes and that Amar Dayal, 
who was the elder brother and Karta of 
the family, did not sonsent to the exeoution 
of the bond and was not bound by it. 
These findings have not been challenged 
in this appeal. He further found that, on 
the authority of Sudaburt  Pershad Sahoo 
v. Foolbash Koer ( ), one member of a joint 
Mitakshara family could not validly mort- 
gage his share of the joint family property. 
He considered, however, that the mortgagees 
in such a oase had a lien or equitable 
charge on the &-annas 
by Prabhu Dayal and were entitled to 
sell the said share in order to realise 
their dues, For this finding he relied on 


ihe authority of Mahabeer Persad v. Ramyad . 


Singh (2) and Madho Par hid v, Mehrban 
Singh (8). In estimating the amount due, 
he accepted the plaintiffs’ 
an agreement bad been come to between the 
parties to set off the Chaudharana against 
the interest due under the mortgage, but, 
for some reason not very clear, allowed 
only PrabLu Dayal’s share to be set-off 
against’ the mortgage-debt. 

Of the Rs. 2,893-7 payable to Prabhu 
Dayal and his brother for Chandharana, 
he found that Rs. 285 18 had already 
been paid for their account by the plaintiffs 
for dasan leaving & balance of Rs 2,607.10 
due to the two brothers half of which, 


amounting to Hs. 1,803 18, was payable to | 
Prabhu Dayal as his share and this he ` 


sonsidered as discharged by giving oredit 
for if in the mortgage suit, As, however, 
the plaintiffs in that suit had giv®n oredit 
for Rs, 1,511-9.3 in their plaint 4s originally 
filed, he found that they were entitled tc, 
roughly, Re, 200 more than the sum olaimed 
and assessed the amount of the déoree, for 


' which the plaintiffa should Ive a charge on 
Parbhu Dayal’s undivided share at Re. 5,556, 


(1)12 W. R. 1 E. B): 8 B.L. R 31 ,F. B.). 
,(2) 12 B. L. R. 90. 20 W. È 192. : 
(3) 18 0. 157-P. C ) 17 1. A. 194 5 Sar. P.O. J. 


586; Rafique &Jackson’g P, C. No, 121; 9 Iud. Deo. - 


(x. s ) 105, 


share mortgaged ` 


evidence that: - 


A ac 
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. Inthe sesond suit, on the same prinsipe, he 
found: that Rs. 1,808.13 was due to Amar 
Dayal aa his share of the Ohaudharana 
‘and awarded him that sum together with 
interest at 12 per sent. per annum, amount- 
ing in all to Rs. 1,675. 


From thia deaision Amar Dayal and 
Prabhu Layal Singh have entered appeals 
in eaoh of the suits and sontend, as to the 
first, that the learned Judge was wrong 
in holding that the mortgagees had an 
equitable lien or eharge on the mortgagor's 
share in the joint property. They further 
contend that Prabhu Dayal was a minor 
at the date when the mortgage was exe- 
outed, As to the second suit they contend 
that, the share of both the brothers in the 
Ohaudharana'shonld have been decreed, and 
that the plea of set-off should not have 
been upheld. 


The main question which was argued 
before us was es to the legal eífest of 
the mortgage of joint family property exe- 
outed by one member of a joint family 
to: secure an advanse made for his own 
purposes and unconnested with the family 
needa, 


The learned Judge did not find that any 
special oirsumstanoes existed, such as were 
relied on in the ease of Mahabeer Persad v, 
Ramyad Singh (2), oreating an equitable 
lien or charge on the mortgaged property, 
nor were the mortgagees in possession of 
the property as in that and other oases 
relied upon by the respondents, 


Tt besomes necessary to consider the 
sases relied on, in the light of subsequent 
desisions, to see how far they afford any 
authority for the "proposition put forward 
by the respondents that a mortgage made 
by one member of a joint Mitakshara family 
for his own purposes and without the 
consent of the other members, where no 
antesedent debt or family necessity existe, 
creates a sharge or lien on the mortgagor’s 
undividede interest or gives the mortgagee 
any right to compel a partition in order to 
enforce his  sesurity.  Mahabeer Persad’s 
cose (2), was desided in the High 
Court at *Calentta® 
and Ainslie, JJ., the latter expressing 
a ‘somewhat hesitating* assent to the 
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judgment of his colleague. In the same 
year, in the case of Jugdeep Narain Singh v. 
Deendyal Lal (4), the same learned Judges 
set aside a sale of joint family property held 
in execution of adearee for money based on a 
mortgage-bond and refused to give the 
mortgagee-purahaser a lien on the property. 
In-that ease the father of the plaintiff, 
with whom he was joint in estate, executed 
a mortgage of ashare in the family proper- 
ty in favour of the defendint Deendyal,to 
secure ra payment of a loan for whioh no 
family necessity was proved. The mortgagor 
having defaulted, was sued on the bond by 
the mortgages, Deendayal, who obtained a 
money desree for the amount secured and, 
in exesution, put to sale and purchased the 
mortgagor’s interest in other family pro. 


perty of the plaintiff and hia father not. 


aovered by the bond. The plaintiff sued to set 


aside the sale making his father and the mort-. 


gages purehasers defendants The: Court, in 


setting aside the sale, refused to give thelmort- . 


gagee a charge or lien on the mortgagor's — 


undivided share, on the ground fhat there were .. 
no special sireumstances warranting the appli- | 
sation of the prinsiple applied in Mahabeer . 


Persad's case (2). On appeal tothe Privy 
Counail, their Lordships distinguished the 
ease of a voluntary alienation® from an 
attashment and sale of the judgment-debtor’s 
interest in exe@ution of a decree and, although 
they upheld the right of the plaintiff to set 


aside the sale, declared that the execution- : 


purchaser acquired the share and interest of 


te 


the mortgagor in the property and was. 
entitled to take suoh proceedings as he should : 
be advised to have that share and interest . 
ascertained by partition [See Deendyal Lal. 


v. Jugdeep Narain Singh (5)]. It is important 


U^ 


to notice that in that ease their Lordships did | 
not think it right to express any dissent from ' 
the ruling of the High Courtin Sudaburt's , 


case (1) as to "voluntary  alienations 


t 


and added, “but, however nice the distinction - 
between the rights of a purchaser tnder. 


voluntry conveyance and those of a purchaser 


under an execution sale may be, it is clear. 


that a distinotion may, and ip-*some cases 


does, exist between tlftem. It is suificient — 


2 B.'L. &. 100; 20 W. B. 174. 
C.198 (P. C.); 41. A. 2475; 1 O.L. B. 49 8 
; 3 Suth. P, C. J. dom 1 Ind. Jur, 604; 


^ 
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to instance the seizure and saleof a share 
in a trading partnership at the suit of a 
separate oreditor of one of: the partners. 
The partner sould not himself have sold his 
share so as to introduoe.& stranger into 
the firm without the consent of his ao- partners, 
hut; the purchaser at the execution sale 
aequires the interest sold, with the: right 
to- -have the partnership  aaeounta-* taken 
jn order to ascertain and realise ita value. 


"It seems to their Lordships that the 
same principle may and ought to be applied 
to shares in a joint undivided Hindu estate”, 
That desision does not establish the oon- 
tention that a mortgagee, in circumstances 
Buah as the present, acquires any right 
equitable or otherwise against the undivided 
share of his mortgagor in cases where there 
has been no attachment and sale by legal 
processes. 

In Suraj Bunst Koer v, Sheo Persad Singh 
(5), desided by the Judicial Committee in 
1879, their Lordships drew a distinction 
inde the *rights of oo-parseners in a 

indu family consisting of a father and his 
Sons. and those of a like family consisting 
of undivided brothers, the sons being affested 
by the obligations of Hindu Law to pay 
their fathetés debts, an obligation which 
does not exist in the ease of brothers. 
They further laid down the @ollowing pro- 
poritions: — 
` "First: That, where joint ancestral pro- 
perty has passed outofá joint family, either 
under a conveyanae executed by a fatherin 
eonsideration of an antesedent debt, or in 
order to raise money to pay off an antecedent 
debt, or under a sale in execution of a 
decree for the father’s debt, his sons, by reason 
of their duty to pay their father's debts, can- 
nof recover that property, unless they show 
that the debts were contracted for immoral 
purposes, and that the pftrehasers had notice 
that they were so contracted; and, secondly, 
that the purahasers at an exeoutisn ‘sale, boing 
strangers to the suit, if they have not 
notise that the debts were so sontracted 
are not bound to make inquiry beyond 
what appears on the face of the proceed- 
ings." . 

- That also was a oase in whioh the property 

.(6) 5 O 148 atep.*171 (P. 0. 6 I. A. 88; 4 Sar. P. 


g. J. 1; 8 Suth, P, C. J, 589; 4 C. L. R, 226; 2- 
. ¿home L. R, 242; 2 Ind, Deo. (x, s.) 705, 
“ 
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had been purohased at an exeoution-sale in 
pursuanese of a desree obtained against” the 
deceased father of the plaintiffs, the purehacer 
in that oase being a stranger to the anit but 
having notice of the plaintiffs! objection t3 
the sale. Their Lordships . held - that, the 
property having..been-atlashed for the debts 
of the oo sharer during his lifetime, the sale 
was good for his share but as it appeared on 
the evidenee that the debt was one for which, 
agcording to Hinda Law, the other so. sharers 
gould not bs made liable, the sale was not 
good for their shares. 
' In Madho Parshad v. Mehrban Singh (3), 
which eame before the dJudioial Committee 
in 1890, the authorities were again reviewed, 
“In that ease Mehrban Singh and his unole 


-Zalim Singh were members of a joint family 


under the Mitakshara Law. Zalim, for hia 
own benefit without the sonsent of hia 
nephew who was a minor and without legal 
necessity, sold to the defendant Madho 
Parshad by three registered deeds hia un. 
divided share in three villages, the joint 
property .of the family. Upon his unele’s 
death, which ocaurred shortly afterwards, the 
plaintiffg&hrough his next friend, sued Madho 
Parshad for sansellation of the deeds and 
possession of the property by right of 
survivorship. The defendant sontended that 
the sale, if set aside, should only be vacated 
on the terms that he should have a lien on 
the interest sold for the return of the 
purcháse-money. Lord Watson, in delivering 


' the judgment of the Board, said, — "anyone of 


several members of a joint family is entitled 
to require partition of ancestral property, and 
his demand to that effect, if it be not oom- 
plied witb, oan be enforced by legal process. 
So long as his interest is indefinite, he is not 
ina position to dispose of it at his own hand, 
and for his own purposes, but, ag soon ag 
partition is made, he boom the  aole 
owner of his share, aud has the same 
powers of disposal as if it had*been his 
aequired property.  Aotual partition is not 
in all oases essential. An agreement by the 
members of an undivided family to hold 
the joint property individually if definite 
shares, or the attachment of a member's 
undivided share in execution of a deoree at 
the instanoe of his oredjtor, will ba regarded. 
as suffigient to support the alienation of a 

member's interest i in the estate or a ae 
under the exesution,"—the judgment then 
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deals with the. earlier oases already referred.to. 
and ‘points out. that. in. Deendyal's: case (5), 
their Lordships had distinguished the. eagas. 
of-a purshaser by private bargain and at an 
execution sale. On the principle laid, down 
by. Lord Watson the attachment and.sale in 
execution, nt the intsanes of the oreditor was, 
suffisient to support. the alienation presum:. 
ably on the ground. that if. was tantamonnt 
to a separation of the judgment-debtor’s 
interest from that of the. other. c».pareenera. 
The oase of Suraj Buns!. Korr v. Sheo Pershad 
Singh (6) did not, in Lord. Watson’s opinion, 
carry the matter any furiher, Roferring to 
Mahabser Persad’s case (2) he observes, “it is 
unnecessary to deside whether, if: Zslim. 
Singh had been still. alive, and so entitled. to 
resume his undivided ahare on cancellation. 
of the sale. .deeda, ib would have baen possible: 
toorder partition and, to shargs Zalim'a 
divided-share with the Rs, 10,009, paid to. 
him by the appellant." The decision is, 
elearly uo authority for the proposition that. 
a mortgaga of. an, undivided. share of the 
family, property, exaonted by. a member of. 
a joint. family without the consent of his. 
eo-parseners, and not being to sesare an. 
antecedent debt or justified. by the necessity. 
of.the family, confers on the mortgagee any: 
right to proseed against the property even to 
the extent of the Interest of the mortgagor. 


This question arose and was desided against 
the mortgagee’s contention in the 693e of 
Narain Prasad wv. Sarnam Singh (7). In 
that ease Surnam Singh. and, two other 
persons, the managing members of different. 
joint families, hypothecated their respective, 
rights and interests in certain villages with. 
out the sonsent of their so- parogners to Narain 
Prasad who sued on the mortgage-bond. 
The defendants were Surnam Singh, the sole, 
survivor of the mortgagors, and the families 
of all three, Family  nesessity was not 
proved nor, was there any antesedent debt. 
Their Lordships, affirming the deoision of the, 
Allahabad High Court, deolared such a. 
mortgage to be void and further desided that’ 
ib gave the mortgagee no rights against the. 
Karta’s intereste iy the joint family properly. 


lt was argued that the mortgage was nof, 


'(7) 40 Ind. Oas 281,4f I, A. 167; 89 A. 607; 16 


© p. J. 685 2 P. L. W. 29; 21 0, W. N. 90; 38 M." 


L.J. 39; 19 Bom. L. R. 618; 26 Q. L J.97; (1917) M 
WN. 516, 6 L, W, 334 (P. C.) 
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void but only voidable, and. that.on. the 
principle laid: down in Mahabeer Persad’s. case 
(2) the mortgagor’s interest should. be 
declared availàble.upon partition as. sesurity 
for the bond debt. In delivering: the judg- 
ment.of the Board, Lord Haldane, in referring 
to Mahabeer Persad'soase(2), said;-—- onlooking 
at the facts, their. Lordships. agree with the 
observation of. Mr. Parik that there was vory 
little, if. any, evidence of such. s.raprasentation, 
but that thera, was-sa3h.a representation.waa 
the, basis of the judgment, and, unless the 
learned Judges had held that an equity arose 
outof it, their judgment would:have. amounted 
lo this, that for every mortgage by. the head 
of a joint family the property of the joint 
family sould ba made available to the extent 
of the interest of tha mortgagor. Now, what. 

evar may happen when there are special 
siroumstanses such as there were in the oase 
referred tc, that is not the general law. The 
general law: is quite plainly laid down by 
Lord Watson in delivering, the judgment of 
this Board in the case of Madho Parshad V: 
Mehzban Singh (3), ama His Lordship then . 
quoted. the passage from Lord Watson's 
judgment in that oase already set out abova 
and added,— Now these are the prinsiples 
which govern this and all other gases of the 
kind, and, aesordingto these prifsiples, there 
van be no doubt-that the present mortgage 
is void, Thef were no such special cireum: 
stances, as the learned Judges seem to find; 

in the first case above quoted entitling them 
to impose terms upon the plaintiffs, and, 

whether Lord Watson approved that oase or 
not, whish is not quite slear, be at all events 
said that it had no application whish would 
affeot the operation of the principles which 
he laid down as above quoted. 

That desision was givenin 1917 and has 
been followed and referred to with approval 
in two more resent 08588 whish cama up for 
decision before their Lordships Board [See 
Anant Ham v. Oollecigr of Hah (8) ani 
Manne Lal v. Karu Singh (9) desided:an the 
29th July last year]. In the former 0436 
their Lordships refasel to give effac! to the 
mortgagee’ s contention that, although the 
mortgigo.deb5 was not *inonrred for family. 


LJ] 

(8) 44 Ind, Cas. 29): 40 A. 1:1; 81.M. L, J. 291; 7 
L. W.925 4P.G W.225 16 A. L. J. 245 23 M. L, 
T, 228; 24 O. W. W, 136 27.0. L. 4, 863; 20 Bom. L. 
R 524 (1914) M W.N. 443 (Pi On 

(9) 55 Ind, Cas. 766; 1.P. L, T, 6 (P. 0O); 
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necessity, the mortgagor’s interest in the 
family property sould be sold in enforcement 
of the mortgage. In the latter they were pre- 
pared to -set aside a decree of the Calcatta 
High Court ordering-the father's share of the 
family property to be sold on partition if 
the amount found due were not paid within 
a specified time. This, however, did not bè. 
.s0me' necessary on the facts found 
.by their Lordsbips.- That was a ease where 
& | mortgage owas exesuted by the 
manager ofa joint family. The suit was 
.brought on:& bond against the mortgagor 
and his sons. It was found by the Caleutta 
High Court that the loan for whieh the pro- 
„perty was  bypotheoated was not justified 
by family necessity and that Court dismissed 
the suitas against the two sons but ordered, 
48 against the father, that if the amount due 
were not paid within a speoifed time his 
,shsre ofthe mortgaged property should be 
.Jiable to-be cold on partition, Lord Fhilli- 
more, delivering the judgment of the Board 
in that oase, said, — Upon the finding of the 
High Covrt, this decree was too favourable 
to the plaintiff ard ‘ircorrest. The law was 
finally established no doubt since that de. 
eisicn ky this Board. in the eate of Narain 
Prasad.v. Sorkgm Singh (7), which determined 
ibat ‘a mortgage of the joint family pro- 
perty ofa Mitakshara family bg its Karta 
(or manager) unless nesessify or an anteoe- 
dent-debt is proved, is void; the transaction 
itself gives to the mortgagee no rights against 
the Karta’s interest in the joint family pro- 
perty.’ n 

Two other cases, which may be shortly 
notised, were called ‘to our attention by the 
learned Counsel for the respondents in support 
of his eontention that ihe mortgagees were 
entitled at least to a declaration that the 
property should he held in specified shares 
by tbe eo paracener withea oharge or lien 
upon -Parbhn Dayal’s shares for the 
mortgage debt. in ‘the first oase, 
Ram Sunder Das vy, Barhamdeo Narayan 
Thakur (10), certain members cf a 
joint family executed a mortgage -of a share 
in family property in favour cf the appel- 
lant. The mortgagors bad apparently re- 
presented that tke pfoporiy was their 
separate ‘property and that they -had power 
to charge it. The mortgagees cued and 


* 410) 2 Ind, Cas 886; 14 C, W, N, 652, ° 
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obtained a deeree and proseeded to bring 
‘the mortgaged properties to esale. One of 
the respondents who had a joint interest 
in the property theraupon ‘brought a suit 
to have it declared that the property was 
Joint and that the mortgage-deed was 
inoperative. The trial Oourt found that 
the property was joint and that the mort- 
gage was not legal and that the spesific 
shares covered by it eonld not be sold in 
execution of the decree but that the mort- 
gagees were entitled to sell the right, title 
‘and interest of the mortgsgors. The 
mortgages apresled from this desision to 
the High Court ard contended that the 
decree should have been for a declaration 
'that tte shares of the mortgagors should 
be specified and that it should be deslared 
‘that he kad alien cn ttem. The plaintiff, 
respondent in the appeal, did not contend 
that the mortgage gave no rights whatever 
against the mortgagor’s share but supported 
the view of the lower Court that the 
mortgagor’s interests could be sold in exe- 
euticn of the mortgage-deoree. The High 
‘Uourt ascepted the appellants’ sontention 
and, on the ground tkat the mortgagors 
had represented that they had power to 
‘eharge the property, held that they were 
bourd to make good that representation 
by the exercise of eush proprietary right 
over the property as they possessed, tiz , by 
partition, and ordered that. the property 
‘should be held by the oo-parceners in certain 
proportions and that the shares of the mort- 
gagors should be held by them eubject (o the 
"mortgsgee's lien for the amount of the mort- 
gagidebt, TEe only question for determinaticn 
‘in that oase was the form of the decree, The 
right of the mortgagee to relief in one form 
„or another was assumed without argument. 
"The assumption upon whioh the judgment is 
‘based may possibly be justified on the 
grourd that there was a special representa» 
tion by the mortgagors. But, ip view of 
the decision in Narazs Prasad v, Sarnam Singh 
(7), ib san no longer be regarded as an 
authority for the proposi:ion put forgard on 
behalf of the respondenta ja tke present 
eate, In the seoond case, Ram Sundar 
Das v, Nathunt Ringh (11), the respond- 
ent, a co-rarcener in a*Mitakshera family, 


(11) 9 Ind. Cas. 1034; 6 0, W. N, 748; 130, L.J 
C64, 
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‘executed a mortgage in favour of the ap- 
pellant, The latter obtained a deoree and 
proseeded to put itin execution, Ancther 
member of the family, who was no party to 
the mortgage, then brought a suit fora des- 
laration that the properties covered by the 
mortgage belonged to & joint Mitakshara 
family of whioh he and the mortgagors were 
members and that, consequently, the mort- 
gagors had no authority to execute the 
mortgage in respect to any definite share 
of the property, and prayed that the mort- 
gage and the desree passed thereon should 
be declared void and’ inoperative. The 
Court declared the mortgage void as against 
the share of the mortgagors but further 
ordered that the properties were to be held 
by the mortgagors and their ao-sharer, the 
plaintiff, in certain specified shares and that 
the shares of the mortgagors were to be 
held subject to the lien of the mortgagee 
for the sum advanced and interest. The 
mortgagee then prayed for sale of the 
'speoifis shares of the mortgagors in exeou- 
tion of the decree originally obtained by him. 
Objection was taken that the deoree was iri- 
capable of execution on the ground that 
‘it had been invalidated by the subsequent 
deeree of the High Court and that the only 
remedy of the deoree-holder was to institute 
a fresh suit to enforce the lien deslared by 
the deoree of the High Court. The Sub- 
ordinate Judge upheld the objection and the 

mortgagee-deores-holder appealed. lt was 
held by the High Court that the mortgagee 
sould bring the shares to sale in execution 
‘of his deoreeand that it was not inoumbent 
upon him to institute a separate suit to 
enforee the lien. It does not appear from 
the judgment ibat any objeotion was taken 
to the mortgagee's right to a declaration 
for & lien and the only question for desision 
was whether that lien sould be enforced by 
sale of the mortgagors’ share in the execu- 
tion proeetdings then pending or whether 
it was necessary for him to bring a fresh 
guit, Although in this oase also if was 
asrumêd that the mortgagee was entitled to 
a lien on the mortgagors’ share the question 
"was not direotly in eonfliot. lf and in so 
far as if is at variance with the desision 
in Narain Prasad v, Sarnam Singh (7)it cannot 
be regarded as an authority for the respond. 
ente’ contention. R 

The result of the authorities appears to 
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me to be that a mortgage of the whole or 
a share of the joint family property of '& 
Mitakshara family, unless justified ^ by legal 
necessity or by an antesedent TE 
assented to by the other members of 6 

family, 1s void and inoperative as against 
the property hypothesated and gives the 
mortgagee no rights even against the 
mortgagors’ undivided share. Where, how- 
ever, the mortgagors’ interest haa been 
separated from that of the other members 
of the family, actual partition’ by metes 
and bounds not being essential for this 
purpose, or where the share has by legal 
process been attached or sold at the 
instanoe of the oreditor, it may become 
available as security for the mortgage debt. 
‘In special circumstances, where the property 
has already passed into the hands of the 
mortgagee, the Court, if satisfidd "that the 
equities of the oase require, it” ‘méy n its 
diseretion set aside the alienátion upon 
the terms that the property when restored 
‘ghall be held in separkte shares, the 
‘share of the mortgagor being subject to & 
‘lien for the mortgage-debt and interest. 

In the fasts of the present oase, tho 
prinsiple laid down in Narain Prasad v. 
Sarnam Singh (7) appears te* be’ ‘applicable. 
"The suit is one to enfores a mortgage 
against the joint family property the 
mortgagors being in possession, No equi. 
ties can arise as in & oase where the 
property has been sold in exeontion of the 
decree or has otherwise passed into n: 
hands of the mortgagees. 

It was contended, however, that an in- 
tention on the part of the mortgagor to 
separate from the rest of the family should 
be inferred from the terms of the mortgage- 
bond itself, which purports to hypohtesate 
only the mortgagor’s interest, that is an 
8-annas share ott of the whole property, 
I am unable to aogept this view. In more 
than one of the oases already ntentioned 
the mortgagor purported to charge his own 
share and interest only and nowhere waa 
it held that this. was any evidence -of 
partition and the evidence of the plaintiffs 
themselves in the present onse shows that 
the two brothers were living in sommen- 
gmlity and joint in estate at the date 
when the suit was instituted. 

One other point whioh, in view of the 
conolusion already arriyed at, it is perhapa 
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not nesessary to determine bub whieh was 
argued before us may be mentioned. The 
appellants contended that at the date when 
the bond was executed Prabhu Dayal Singh 
was a minor. The evidence given on 
behalf of the respondents showed that he 
was about 30 years of age in April 1917, 
He would, therefore, be about 22 in April 
1903 when the bond was executed. Acsord- 
ing to Amar Dayal’s evidence, his brother 
“was 25 or 26 in April 1917 when his 
.evidenae was given, whioh would make 
him just over or just under lë years at 
ihe date of the mortgage. His evidence 
on this point in oross examination was 
certainly very unsatisfactory and on some 
of his answers his brother would appear 
to have been well over 18 years of age 
‘at the date when the mortgage was 
executed. The learned Judge was die- 
‘satished with his evidence and refused to 
‘accept it and found that there was no 
satisfactory evidenca that Prabhu Dayal, 
was a minor when he exesuted the bond. 
A horoscope, however, of Parbhu Dayal 


‘purporting to be made by one Ram Nandan- 


‘Ram, whowas dead, was tendered in 
evidense and proved by his son to be 
in his fathers handwriting. If this oan 
be accepted as sonslosive, Parbhu Dayal 
was born in Sraban 1948 Sambat, and 
would, therefore, be just under 18 years 
of age when the bond wasexesuted The 
learned Subordinate Judge rejested the 
horoscope as not being admissible in evidenae 
to prove the date of Prabhu Dayal’s birth, 


Section 82 of the Evidence Aot was 
relied om for the contention that the 
horoscope was admissible. Under that 


section written statements made by dead 
persons are admissible in certain oases, 
óne of the oases being “when the state- 
ment relates to the “existence of any 
relationship by blood, marriage or adoption 
between persons as to whose relationship 
by blood, marriage or adoption the person 
making the statement has spesial means 
of knowledge'*&nd when the statement was 
made before the que&tion in dispute was 
raised". Such statements ‘are also ad. 
missible when ‘tLey relate to the existence 
of any like relationship and are*eontaihed 
in any Will "or deed relating to the 
„affairs of the family to  whjoh the 
deceased person belonged or in any family 
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pedigree or upon any tomb-stone, family 
portrait or any thing on which such state- 
ments are usually made. The question 
to be desided in the present oase would 
hardly sppear to be one of relationship 
by blood, marriage or adoption, There 
is no dispute as to the relationship between 
any of the parties and, but for the 


‘illustration (1) appended to the ssetion, 1 


should have taken the view that the 
horoscope is not admissible for the purpose 
for which it was tendered. I am sonstrained 
to hold that the dosument is admissible, 
however, by reason of the illustration. 
The question was also sonsidered by Coxe 
and Beacheroft, JJ., in Monindra Mohan Roy 
v. Ram Krishna (12), where earlier authorities 
were reviewed and it was desided that 
statements as to age made by deceased 
persons in the sircumstances  aontem- 
plated in the sestion were admissible, 
The horoscope, however, is merely evidence 
and is not conclusive and in fase of the 
other conflicting evidence in the oase 1 
should have been inolined to remand the 
oase for further sonsideration on this point 
had suoh a oourse been necessary. 

It follows, however, from the conolusion 
arrived at on the other point in the onse 
that the plaintiffa are not entitled to &ny 
charge or lien upon the mortgaged pro- 
perty. It was not contended that they 
were entitled to a personal decree against 
the defendant No. 1, Prabbu Dayal, the 
suit having been brought more than 6 
years after the due date of the mortgage, 
In the result, I would-set aside the deeree 
of the Subordinate Judge and dismiss Suit 
No. 38 of 1916 with costs against the 
respondents here and in the Court below, 

With regard to the appeal in Suit No. 
39 of 1916; it appears that a sum 
of Rs. 2,893-7-3 was due from the defend- 
ants in that suit for Ohandharanf for the 
year 1914, At that time Pràbhu Dayal 
was under a personal obligation to pay 
interest by the terms of the bond whiosh 
then amounted to over Rs, 3,000, The 
evidenee of Hara Pershad, te frat defendant 
in the suit, is to the effeat that the two 


brothers direoted him tg retain Rs, 2,091 : 


and some odd annas .of the Chaudharana 
against the mortgage-money and that, under 


(12) 28 Ind, Gas, 595; 21 0. L, J. 621, 
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their orders,this amount,astually Ks. 2 591 9.3 
as appears from the plaint ` in the mort- 
gage suit, was set off against the mortgage: 
money; and that a further sum of Rs. 16 
was paid. It was further not disputed that 
Rs, 285.18 0 were paid for dasan for the 
lesscrs’ account and could properly be de. 
dnoted from the rent. These sums together 
amount to the sim claimed for Chaudharana. 
If thie evidensa is believed, the whole 
Chaudharana was settled in accoant between 
the parties ` and nothing remains due, 
There was ro reason why Amar Dayal, who 
was the Karta of the family, as well a8 
his brother should not agree to dissharge 
the debt of one of them in this manner out 
of their joint family funds, Prabhu Dayal 
did not give evidence. His brother Amar 
Dayal, it is trae, denied that he authorised 
Hara Pershad to set off the Chandharana 
against the mortgage-money. The learned 
Judge said he believed Hara Pershad but he 
only allowed him to set-off Prabhu Dayal's 
share of the Chaudharana against the mort. 
gage-debt, and entered judgment for the re- 
maining half, Why he gave effest to the 
agreement to the extent of the half share of 
Prabhu Dayal only is not very clear. On his 
finding, it would seem that he ought to have 
dismissed ihe suit, There is, however, no 
appeal from the deoree by the defendants, 

I oan see no reason for disbelieving the 
story of Harprasad. it is also significant 
in this sonnestion that no attempt was 
made to exact payment of the Chaudharana 
for the year 1914 until the 14th Saptember 
I918 when the plaint was filed, that is 2 
days after tha mortgage suit was instituted, 
Accepting, as I do, the story of Hara Persha, 
I ean see no reason why the plaintiffs 
should not be Bound by the agreement 
some to that the liability for the Chandharana 
should be discharged ‘by setting it off 
against the interest due at that time under 
the mortgage. I would dismisa the appeal 


with sosts. 
` Movuics, J.—1 agree. 


Avosalin FA. No, 12% o} 1917 allowed; 
Appeal in F., A: ^o. 26 cf 1918 diemissed.” 
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MADRAS HIGH COURT. 

Civic APPEAL No, 325 or 1918. 
December 18, 1919. 
Frecent:—Sir John Wallis, Kt., Chief Justioe, 
and Mr. Justise Sadasiva Aiyar. 

K. A. 0. C, T. CHIDAMBARAM 
CHETTY AND OTHERS— DEFENDANTS 
Nos, 210 5 — APPELLANTS 
Versus 


V. R. K. R. KARUTHAN OHETTY 


AND ANOIHIR—— P LALNT. FES — RESPONDENTS, 

Contract Act (IX of 1872), s. 263—Partnership— 
Sub-partner, position and rights of— Agreement or settle- 
ment between partners after winding-up, whether 
binding on sub-partners—Finding that party is 
suh-partner—Appeal— Parties not objecting to finding 
—Appellate Court deciding that sub-partner is not 
necessary pariy—Res judicata —Civil Procedure Code 
(Act V of 1908), s. 11. 


Per Wallis, C. J—Section 233 of the Indian Con- 
tract Act deals with the continuing authority of the 
former partners to bind one another after dissolution 
and has no application to a settlement between the 
partners after dissolution which is binding on them by 
virtue of their agreement and not by virtue of this 
section and whether or not itis bigding on the sub. 
partner of oneof them. A sub-pariner should ordinarily 
accept the accounts of profits agreed upon between the 
partners, bat he is entitled to accounts after winding. 
up and arrangements between the principal partners 
after dissolution cannot be enforced against the sub. 
partner Section 32 of the English Partnership Act 
should be applied in determining the*rights and obli- 
gations of sub-partners in India. [p 81, cols, 1 & 2.] 

Per Sadasiug Arvar, J,—Thelaw in India is the 
same as in England, that sub-partners must ordinarily 
accept theaccounts taken between the partners, but 
have not the right and are not subject to any duty 
to take part in the proceedings in which the accounts 
are taken. The assignee ofa share whether com- 
pleted or only by way of mortgage from one of 
two partners cannot claim to interfere with the 
business so long as it is a going concern. The. 
assignor stands in the position of agont or trustee 
for the assignee and any setilement of accounts 
made by him prior to dissolution and up to the date 
of dissolution is binding in the same manner on the 
assignee as on the assignor But, just as and to the 
extent that the assignor can surcharge and falsify 
on the ground of mistal% or fraud in the settlement, 
the assignee may alsodoso After dissolution also 
a fair settlement by the partners would be binding 
on their assignees, but not so a fraudulent or collusive 

settlement. [p. 81, cols. 1 & 2.] 

Where a Court has recorded a finding thata certain 
party defendant before itis asub-partner and, the 
Appellate Court, before which no dbjections is tåken ` 
tothe finding, dismisses tlfe suit on the ground that, 
assuming him to be a sub-partner, he is not a neces- 
sary party, the fading is not res judicata in a sub- 
sequent suit. [p. 84, col. 1.] 


Appeal against the deorge ef the Court of 
the Temporary Subordinate Judge, Sivaganga, 
in Original Suit No, 69 of 1916. 
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Messrs, T.  Hangachariar, T, Narasimha 
Atyangar and N, S. Rangasawmt Atyaugar, for 
the Appellants. 

Messrs. K, Srinivasa Atyangar, O, S. Ven. 
eatachariar and V. EK, Srinivasa Atyangar, for 
the Respondents. 

JUDGMENT. 

Wants, O. J.—I agree with the order pro- 
posed by my learned brother, whose judgment 
I have had the advantage of reading. I 
agree with him that there is no res judicata 
in this oaseon any view, and it is, therefore, 
unnesessary for me to consider whether the 
dootrine of res judicata has any spplioation 
to the case seeing that the former suit was 
dismissed as against the sub-partners on 
fhe ground that, assuming them to be such, 
they ‘were not proper parties to that suit; 
as regards the question whether the settle- 
ment, Exhibit 3, made between the plaintiff 
and bis" partner C. V. C. T. of the dissola- 
tion of the partnership is binding on the 
prerent defendants as his sub-partners, as 
suming them to ebe sach, I am of ‘opinion 
thatit is not. Sestion 263 of the Contract 
Ast, the languaga of which clearly resembles 
that of section 38 of the Partnership Aot, 
:1890, no doubt provides that the rights and 
obligations of dhe partners continue in alil 
things necessary for the winding. up of the 
partnership. That seotion deals, in my opinion, 
with the continuing authority of the former 
partnership to bind one another after dis- 
solution and has noapplieation to a settle. 
ment between the partners after dissolution 
whioh is binding on them by virtue of. 
their agreement and not by virtue of this 
section, and whether or not it is binding on 
the sub partner of one of them, The qnes- 
tion. whether such a settlement is binding 
on the sub-partner against the prinoipal 
partrier gives rise to different considerations. 
The Indian Contract Aah, 1872, does not 
deal specifically with the oase of sub-partner& 
except inso far as by section 263 it prohibits 
the introduction of: a new partner into *a 
firm without the consent of all the partners 
and, in "my opinion, it is dealt with by 
Beotion ‘Ble of the English Partnership Act, 
1890. I can see no reason why the ilga 
laid down by the Legislature in that Aot, 
which was drafted with great care and with 
the assistance of qmiuent lawyers, shbuld nót 
be applied in this country where our Con- 
trast Act ig silent, Sepeoially. when they 
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appear-to merely give effect to the earlier 
decisions. 1 oan find nothing in the Contrast 
Act to warrant us inadopting a different 
rule. Under sestion 3l an assignee from sa 
partner, whieh term includes a aub-partner, 
cannot interfere in any way in the manage- 
ment of the business and must accept the 
account of profits agreed to by partners. 
Otherwise, a new partner would, in effeot, be 
introduced into the business by one partner 
without the consent of the other partners 
and the continuance of the partnership 
would be endangered. If any one ahooses 
to take an assignment of a share in a 
partnership, he must aosept it subject to the 
restrictions which are necessary for the 
carrying on of the partnership business, one 
of whioh is that he mustacsept the ascounts 
of profits agreed upon bstween the partners. 
The sameconsiderations do not apply after 
the dissolution of the partnership and there 
are not the same difficulties in the way of 
allowing the sub-partner to enforce his full 
rights against the assigning partner, and, 
accordingly, seation 31 entitles him, for the 
purpose of aseertaining his share, to an 
account as from the date of dissolution, Ag 
held by Vaughan Williams, L. J ; in Watts v. 

Driscoli (1), an assignee would ba entitled tg 
sush an account independently of seotion 3k 
whioh only affirm his right to it. As pointed 
out by Rigby, L. J; in the same oase, thera 
would be no equity in enforcing on the assig: 
nee of one partner a bargain entered into be: 
tween the partners after dissolution whioh 
might involve gross injastios to the assignee 
and might have been entered into for that very 
purpose. My experience of partnership suits 
leads me to the opinion tbat the rule is at least 
as necessary in this sountry asin England 
and that the opposite rule* would operate 
asa strong indueement to commit fraud, and 
would frequently result in very questionable 
settlements, sush as that in the present onse, 
being entered iato between the partfiera to 
the prejudice of the sub-partners. I am, 
therefore, of opinion that the sub partner is 
entitled to anaccount under the rule embodied 
in section Sl as interpreted in Whstham v, 
Davey (2), Watte v. Driscoll (LP and Bonnin v. 


Ngame' 3), What I mean is that, in the absenee 

(1) 1901) I Ch. D. 2984 at p. gil: 70 70 L. J. Ch. 187; 
84 L T. 97;49 W. R. 148; 17 T. L.R 101. * 

21 (1885) BO Ch. D. 574 ab. 589; 53L. T. 501; 38 
wW, R. 9235. 

(8) (1910) 1 € D. 782; 79 L, J, Oh. 388; 102 L. T, 7089, 
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of any settlement between the partners before 
dissolution, whioh of course would be binding 
od the sub-partner, the snb-partner after the 
dissolution is entitled to bave an account taken 
to ascertain the share of the partners under 
whom he olaims, as in Whetham v, Davey 
(2), as, without such an acconnt, it would be 
impossible to say what he was entitled to. 

Sapasiva ÁiYaB, J.—Tho defendants Nos. 2 
to 5 are the appellants. The 4th defendant 
is the son, and the 5th defendant is the 
grandson, of the Ist defendant who died 
after suit, Of the five plaintiffs, the plaintifts 
Nos. 2 to 5 are the undivided sons of the 
Ist plaintiff. I shall speak shortly of the 
lst plaintiff as the plaintiff hereinafter. 

The suit was broughtfor the recovery of 
the eoptribution from the defendants in the 
following eireumetaneses:— 

(1) The plaintiff and one O, V.C.T, 
Chidambaram Chetty (hereinafter  oalled 
C. V. CO. T.)  earried on  money.lending 
business as .partners, the business being 
condusted at Paungde, in Lower Burma, the 
plaintiff's share being 10/16 and O, V, C, T's 
share being 0/10. 

(2) Out of the plaintiffs 10 shares he 
assigned three shares, one to each of the 
defendants Nos. 1, 2 and 3 as his sub-partners 
for consideration, (The defendants Nos. 1 
and 2 deuiei that they were sub-partners 
but the 3rd defendant admitted that he pur. 
ehased one share from lst defendant.) 

(3) The business in Lower Burma ended 
in a loss and the plaintiffs instituted Original 
Suit No. 293 of 19 2 against O. V. O. T, 
(and hissons) and also against the present 
defendants Nos. 1 to 3 (defendants Nos. 8 
to 10 in that suit) for dissolving the firm 
and for obtaining the usual appurtenant 
reliefs. The Ramnad Sub-Court passed a 
preliminary decree dissolving the firm from 
9uth February 1914 (the date of that 
deoree9 and direotirg the taking of accounts 
after it gavo the finding that the present 
defendants Nos. l to 3 were the pluintiff's 
Bub-partnexs eaoh for one share as alleged by 
the pbaintiff. 

(4) On 4th»July 1914 the plaintiff and 
Q, V. O. TT. agreed upon a atatement of 
accounts | filed in, the Ramnad Sub. Court 
agsording to ‘which statement nearly 
Rs. 2,54,000 was agreed to be the total loss 
ineurred by the firm? That Oourt in its 
final deeree; passed on 15th July 1914, held 
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each of the present defendants Nos, 1, 2 and .3 
liable to pay Hs. 15,872.8.0 to the plaintiff 
(their principal partner) for their respeotive 
1/16th shares. The total sum payable by all the 
three was thus 47 thousand and odd rupees. 

(5) Meanwhile, the present defendants 
Nos. 1 to 3 (then defendants Nes. 8 to 10) 
had filed Appeal Suit No. 197 of 1914 against 
the preliminary deoree, of the Sub-Oourt of 
Ramnad and they afterwards filed three 
separate appeals against the final deoree. The 
principal grounds in these appeals were,— 

(a) There is no evidence that the 8th 
and 9th defendants (the present Nos. | and 
2 defendaats) are sub-partners. ib) The 
lower Court ought to have dismissed the 
suit against the defendants Nos. & 9 and 
10 if they were only sub partners and as soon 
it was found that the plaintiff's ease that 
they were principal partners was nof made 
out. (These two grounds are the principal 
grounds of attack against the preliminary 
desree). (c) The statement of accounts, 
Exhibit III, filed by the plaintiff and O. V, 
C. T, is no evidence against the defendants 
Nos. 8 to 1C. The pleintiff and O, V. C. T, 
aoted collusively and fraudulently in accept. 
ing esoh other's statements on 15th July 
1»14 and the defendants Nes. 8 to 10 had 
no knowledge or opportunity ta objeet to 
Exhibit 146. (This was the principal ground of 
attack against the final deoree,) 


(6) The High Court allowed the appeals of 
the present defendants Nos. 1 to 3 by the judg. 
ment in Hxeoution Appeal No. 4, dated 14th 
April 1910 (Oldfield and Sadasiva Aiyar, JJ.) 
I shail extract the material passages in the 
judgment pronounced by Oldfield, J., and 
concurred in by the other learned Judge. 


"The preliminary deoree passed decided 
that they (the defendants Nos. 8 to 10) 
were sub.partnefs and so far no objestion 
has been taken * * *, The argument 
for the 8th to 1Uth difendantsi is, shortly, that 
having no rights or liabilities in sonneostion 
with the firm or any of its members except the 
lst plaintiff, they have no eonoern with the 
taking of the a&aoceouBts between its members 
and cannot bd bound by itand they should, 
theretore, baye been dismissed from the suit 
as sooneas the deoision against their position 
BS partners was rea&ohed.* * * 
it is urged (contra) that the 8th to 104h 
defendants were either sneeessary Or propet 
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parties besauge, multiplication of proceedings 
would be avoided if the plaintiff's rights or 
liabilities in the partnership were determined 
once for all in a manner which would be 
binding on the “th to 10th defendants as well 
ag C. V, C, T. sinoe, whether or no the 8th to 
10th defendants were direstly liable for 
any proportion of the partnership liabilities. 
Such determination would be necessary in the 
adjustment between them and the lat plaint- 
iff. This is not, in my opinion, sustain- 
able. There is nothing regarding the 
relations between the sub-partners and part- 
ners in the Indian Contract Aot. Section 31, 
however, of the English Partnership Act 
provides that the assignee of a share ina 
partnership is entitled "only to receive the 
share of the profits to which the assigning 
partner would otherwise be entitled and 
the assignee must accept the account of 
profits agreed to by the partners.’ The 
assignee is "in oase of a dissolution of the 
partnership entitled to receive the share 
of -the partnership assets to which the assign- 
ing partner is entitled as between himeelf 
andthe other partners and for the purpose 
of ascertaining that share to an account as 
from the date pfthe dissolution.” And this 
may be taken as° the law in India sinos it is 
well supported by authority.* * * * “The result 
is that aub. partners must ordinarily acsept the 
account taken between the partners, but have 
not the right and are not subjeot to any duty 
to take part in the proseedings in which it 
is taken.” 

For these reasons the learned Judge 
desided that the defendants Nos. 8 to 10 were 
neither necessary nor proper parties to 
Original Snit No. 293 of 1912, allowed the 
appeals and dismissed the plaintiff’s suit so 
far as the defendants Nos. & to 10 were 
oonoerned, The result wag that the dires- 
tion in the final deoree that eaoh of these 
three defendants should pay Ra. 15,800 and 


odd to the plaintiff was also set aaide: T Pe 
judgment was, as I said before, pro- 
‘nouneed on 14th April 1916, The present 


suit was drought on 21st July 1916 for 
recovery of the total of the three items of 
Rs, 15,800 and odd or Re, 47,6176 9 with 
compound interest with six ‘month’ * rests 
from 20th February 1914, jointly an 
severally from the defendants, 

{he prinoipal issues framed in this suit 


are the issues Nos, 1, 2, 4,5,7 and 8 whioh. 
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are a8 follows:— 

(1) Whether defendants Nos. 1 and 2 . 
were sub-partners of Ist plaintiff in the V. R. 
K R. firm mentioned in the plaint? 

(2) Whether defendants Nos, 1 and 2 
are preoluded from raising the plea that they 
are sub.partners by reason of the decision in 
Original Suit No. 293 of 1912 on the file of 
the Hamnad Sub-Court and Appeal Suit 
No. 197 of 1914 on the file of the High Court 
of Madras? 

(4) Whether the statement of aosounta 
showing the losses is fraudulent and ool. 
lusive? 

(5) What are the assounts to be taken 
and, from what date are they to be taken? 

(7) Whether plaintiffs are entitled to a 
joint deoree against all the defendants? 

(8) Whether plaintiffs are entitled to any, 
and, if so, what interest? 

Tbe sompound interest slaimed with six 
months’ rests was disallowed by the lower 
Court on the 8th issue and simple interest 
at 6 per cent, was allowed from the date of 
the preliminary deoree, that is, 20th Febra- 
ary 1914, in the former suit of 1912. On the 
Ist and 2nd issues the lower Court held 
that the question whether the defendants 
Nos. land 2 were sub-partners of the plaint- 
iff was res judicata against the contention 
that they were not snoh sub-partners by the 
desision in the former suit though that suit 
was dismissed by the High Oourt as against 
them. The 3rd defendant had admitted 
even in the former suit that he was sub- 
partner for 1/16th share. On the 3rd, 4th and 
5th issues the lower Court held that the some 
mon statement, Exhibit III, filed in the for- 
mer suit by the plaintiff and 0.V.C.T was not 
shown to be fraudulent or sollusive, that that 
statement was bindingupon the defendants 
Nos. 1 to 3 and that the defendants ara, 
therefore, liable to sontribute towards the 
losses of the firm as found in the final feares 


‘in that suit and also to eontribute" towards 


the subsequent payments found to have been 
made by the plaintiffs to partnership oradi- 
tors. On the 7th issue, the Sub-Judge held 
that the plaintiff was entitldd only toa 
separate desroe against each of the defendants 
Nos. 1 to 3 for Rs. 15,000 ang odd, and, interest 
and “not a-joint decree for Rs. 47,000 and 
interest as claimed in fhe plaint, 

The questions we have to consider in this 
appeal are (1) whether the defendants Nos, 1 
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and 2 were sub-partners of the piaintiff and 
whether-the lower Court was right in holding 
that the question was res judicata by the 
desision in the previous suit of 1912; (2) 
whether the defendants are bound by the 
statement of accounte, Exhibit II7, agreed 
upon between the principal partners, the 
plaintiff and O. V, C. T., and filed by them on 
the l4th July lsl4, or are they entitled to 
have the accounts of the partnership re-taken 
as regards the assets and liabilities as they 
stood on the date of dissolution, namely, 
20th February 1914. 

As regards the first point, it seams to me 
difficult to hold that the judgment (Exhibit 
A4) of this Court in the appeal in the former 
snit intended to deoide finally that the 
‘defendants Nos. 1 and 2 were sub-partners of 
plaintiff. It only recited that no objection 
‘was taken before the learned Judges to the 
desision of the lower Court that they were 
pnb-pariners and then it proseeded to decide 
the appeal on the footing that they were 
sub partners and then held finally that they 
were neither necessary nor proper parties on 
that footing. I am myself inclined to take 
a very liberal view so as to extend the bar 
of res ‘udicata as far as possible. [See Rama 
Krishna Naidu v, Krishnaswomt Naidu (4). 
But I do not think that the intention of the 
parties, ov of this Court, to obtain or give a 
final deeision on that question when 16 was 
‘before the High Conrt on appeal in the former 
anit is so clearly made out as to enable 
me tohold that, notwithstanding that it 
‘was nnnrecessary to decide that question for 
the disposal of, the appeal, this Court did 
‘so decide it in a fins] manner and that 
decision ir, therefore, res judicata. The 
cage bas, therefore, to go back for a fresh 
deoision on the merita after taking evidence 
on this question. 

The remaining point for decision is, whether 
‘the statement, Exhibit ILI, filed by the 
‘plaintiffs and ©, V. O. T. in the former snif, 
js binding ‘on tbe defendants. On this 
question, learned arguments, citing English 
desisions mainly based on clause (2) of 
section 31 gf the English Partrership Aot, 
' were addressed to us and I think that the law 
' governing partnership transactionsis laid down 
“with såfioient Slearness in the Indian, Con- 
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tract Act itrelf, The assignee of a share 
(whether completed or only by way of mort- 
gage) from one of two partners not having 
any privity of contract with the other partner, 
ean, of course, not claim to interfere with the 
business so long as it is a going sonsern. 
The assignor stands in the position of a 
trustee or agent forthe assignee and any 
settlement of assounta made by him prior 
to dissolution, and up to the date of dissolu- 
tion, is binding iu the same manner on the 
assignee as on the assignor. But just as and 
to the extent that the assignor oan sursharge 
and falsify on the ground of mistake or frand 
in the settlement, the assignee may also 
do so. After dissolution, according to 
section 263 of the Contract Act, the rights 
and obligations of the partners sontinue 
in all things necessary for the winiding-up 
of the business of the partnership, If, for the 
purpose of such winding-up, the assignor 
settles accounts with his partner in a 
proper manner, it reems to me, on prinsiple, 
that such settlement should be binding on 
the assignee, just as and to the extent that it 
is binding op the assignor subject, of course, to 
the right to surcharge and falsify for proper 
canses shown. Any fraudulent or sollusiva 
cettlement of accounts made by the assignor 
ir, of course, not binding on the assignee, 
If the:eq@re English desisions which imply 
that a settlemenf made by the assignor 
after dissolution of partnership for the 
purpose of winding it up is in no way binding 
on the assignee, I do not feel myself 
bound by those decisions and I respeotfuily 
differ from them. The observation in the 
case in Williams v. Fole (5) rather seems to 
show that even in England, the English 
Court has the power to bind the assignee 
by euch a settlement of account made by 
the assignor in oertain sircumstances. I 
do not think there is anything even in 
section 81 ofthe English Partnership Act 
which gives the “assignee an uneonditional 
right to have the accounts completely 
re taken in thoge oironmstances, and the 
observations tending to gn opposite oon- 
clusion (if they ereally tend to such a 
eonelusion, «a ‘matter about which I feel 
some doubt) are’ based, in my opinion, on 
oft rather narrow view of the meaning of 
-the 2nd clause of: section 31 ‘of the 
Partnership Act and seem to have ignored 
/— (6)*(1873) 21 W, R. 262; 28 D, T, 292, zm 
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the provisions of section 33 of the English: 


Partnership Ast corresponding to section 263 
of the Indian Contract Act. However, I 
express my opinion on the English Aot 
with very great difilence as. my knowledge of 
the history of bankruptcy legislation in 
England is almost negligible, If, as i hold, 
the as:ignor is a írustee or agent of the 
assignee, I do not see why the assignor's 
partner should not settle agsoun‘'s bona 
fide with the assignor and why hia right 
ta so settle should ba  restristed by an 
assignment made without his gonsent. 

The question, therefore, is whether the 
joint statement of assonnt, Exhibit III, 
fled on 14th July 1914 by the plaintiff 
and O, V. C. T; is a bona fide settlement or 
whether it is fraudulent and oollusive. 

On this question I feel sonstrained to 
differ from the finding of the lower Court. 
The assounts of the partnership were kept 
by the salaried agent Olagappa Chetty at 


Paungde in Lower Burma and were in 
his possession will 23rd Maroh :909, 
On that date Olagappa Chetty and 


plaintiff went before mediators at that 
place and signed the agreement, Exhibit 
IV, in their presenoe. That dooument pro- 
vides that theeplaintiff should make himself 
liable to and pay Rs. 8,000 due to oertain per- 
sons (from whom Olagappa hadgborrowed 
money on his own personal oredit on hand 
loans) within 12th April 1£09, that Olagappa 
should in his turn ‘write up the aosounta 
‘properly and prepare the Ayinthokai acaount 
before the same date (12th April 1103) and 
that, if the plaintiff pays up Rs, 8,000 to the 
oreditors before 12th April, the promissory 
notes, dosuments, jewels, desrees and doou- 
menta should be put into plaintiff's possession 
by Olagappa. It is the case of the plaintiff that 
he did psy the sum of Rs, 8,000 assording 
to the said agreement (dte also plaintiff’s 
statement of account, Exhibit II). It is diffioult 
to believe. that he so gave Rs. 8,000 out of 
his own posket without getting back the að- 
sount- books and Ayinthokai statement from 
Olagappa, Olagappa died in 1911, that is, 
‘two years &ftér the date of Exhibit IV. The 
‘plaintiff never made any demand on Olagappà 
for delivery of the AYinthokai &ecounts 
before Olagappa’s death. The plaintiff's story 
that he did not get back the aecounts is, 
‘therefore, not believed by me. In a doou- 
most, Exhibit V, dated '13th April: 1909, 
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signed by the plaintiff, he says “ As I have 
received from you all the accounis and on 
demand deeds of the firm at Paungde ,in 
which you had been eondusting agency busi- 
ness on our behalf under the Vilasam of 
Y. K. (whioh is the plaintiff's own Vilasam) 
no connection exists between us and yourself 
Should tha 
other partners make demands on you, I shali 
not only be answerable for the same but 
also pay any costs whioh you may inour there. 
by * * * AsTI have received from you free 
of all eneumbranees all the aecounts and 
on-demand deeds by returning to you the 
salary obit which you had given there shall 
be no connestion between you and ourselves 
in future." The plaintiff’s easeia that he 
signed the document, Exhibit B, without 
receiving the  — &esounta, None of the 
arbitrators who settled the assounts between 
the plaintiff and Olégappa  Chetty have 
been oalled on the plaintiff's side to prove 
that, notwithatanding the aoknowledgment 
made by him in Exhibit V, he did not reseive 
the ansounts from Olagappa. Reliance is 
placed on the plaintiff's side on a telegram, 
Exhibit K, sent to the plaintiff by O. V. O. T. 
(the other partner) on the 23rd August 1909. 
It is an obssure telegram whish is as follows: — 

"Is Olagappa bringing aesount books with 
him or has nob by post reply without delay 
immediately." 

Aa far as I could 
seems to be ‘Is Olagappa bringing 
acsount-books or is he not P” It is argued 
for the plaintiff that if the plaintiff had 
reosived the acsount-books from Olagappa 
in April 1909,  aaeording to Exhibits 
IV acd V, at Paungde, O. V. C. T. would 
not haye sent the telegram from  Karaikudi, 
Madura, to the plaintiff (whe was then ina 
plasa in Burma) about the accounts as if 
Olagappa had the books with him. On the 
other hand, it seems to me that this telegram 
shows that C. V. C. T, knew that the pfaintiff 
had control over the aecount books. It is 
probable that C. V.O. T. asked the plaintiff 
by a letter to send the aeaount-b»oks through 
Olagappa who was then going over to British 
India shortly and that, therefore, O, v.0. T. 
sent the telegram addressed to the plaintiff 
to send the accounts througk Olagappa. The 
plaintiff has very cleverly suppressed the 
letters whioh passed between himand C.V.0.T, 
or between him and Olagappan in sonnestiog 


see, the meaning 
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with all these matters, and eontenda that the 
&eeounts must be either with O.V.O. T. or must 
have been with the deeeased Olagappa, and 
if’ they had remained with the latter 
till his death it is not known what Olagapps 
had done with them or where the ascounts 
now are. In the Suit No, 293 of 1912, O. V.O.T. 
and the plaintiff aeonsed eash other of 
suppressing the aesounte; the plaintiff 
stating that Olagappa Chetty had frau. 


dulently delivered the aecounts to C. V,- 


OT, while O. V. O. T. stated that the 
plaintiff had received all the assounts from 
Olagappa, the plaintiff having gone over to 
Paungde specially in order to remove Olagap- 
pa from his position as agent and to conduct 
the business himself. 

Thongh the plaintiff and O.V.O.T. accused 
each other of suppressing the aaoounts, 
neither of them prodused the aesounts before 
the Court and quietly, behind the baek of the 
present defendants, (alleged sub partners), and 
while the defendants were absent in Madras 
for filing their appeal against the preliminary 
decree, made up their differenees and filed 
the common statement, Exhibit IIJ, on 14th 
July 1914, The plaintiff and O.V.C.T, in 
March 1914 (see Exhibits II and 11.9) had 
filed their respeotive separate statements, but 
as the plaintiff was sharging C.V.O.T, with 
having received Rs. 40,000 worth of cash, 
jewels and documents from Olagappa and 
O,V,.O.T. was denying it, and as O.V.C.T, 
was, on his side, sharging the plaintiff with 
suppression of ascounts, and with making 
unfounded clsims, the matter had 
been adjourned by the Court to 15th 
July 1914 for further hearing in order 
to appoint a Commissioner fo go through the 
accounts and to prepare the necessary state- 
ments, in view,to a final decree, The énquiry 
before a Commissioner was, however, burked 
by 0.Y.C.T. and the plaintiff and they admit. 
ted the sorreetness of the figures in their 
respeetiye account statements, Exhibit II and 
“11. A, exvept in the matter of the rate of 
interest claimed and the plaintiff gave up his 


contention that C.V.O.T. had obtained from ` 


Olagappa eash, jewels and doouments 
(including, of eourse, the account books) worth 
Rs, 40,000. It is clear to my mind that the 
aceount-books must have been either with 
OO. V.O.'T or with the plaintiff on the 14th Jnly 
1914, and that they must have, when they 
settled the matter on *14th July 1914, been 
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ineommon eontrol and possession of thoso 
aseounts, Having regard, again, to the 
I have 
very little doubt that the accounts have been 
with the plaintiff from April 1909. It is 
said that Exhibit V was prepared in Mareh 
onthe date of Exhibit 1V itself but was 
poetdated as 18th — April. Reliance is 
placed on the recital in Exhibit IV that: 
the salary shit of Olagappa should be 
returned to Olagappa on bis giving up 
the accounts, whereas the salary chit, Exhibit 
S, was not so given. Iam not prepared to 
believe the plaintiff's statement about the 
antedating of Exhibit V or that the agrse- 
ment written on & five-rupee stamp-paper 
mentioned in Exhibit IV is the ten.-rnpee 
stamped agreement, Exhibit V. The salary 
chit, Exhibit S, may have been obtained from 
Olagappa before his death or from Olagap- 
pas heirs afterwards aud not necessarily 
from the arbitrators none of whom has been 
examined, | 
The plaintiff, as 3 said before, stood in the 
position of a trustee and agent to the 
defendants Nos. 1, 2 and 3 (assuming of sourse 
for argument rake that the defendants Nos. 1 
and 2 also were like the third defer dant hia 
sub. partners and not mere strangers). The 
duty of showing, especially after quarrels 
had arisen between him and the defendants 
Nos. 1 to*8 at the very commencement of the 
guit of 1912, that a settlement made by him on 
their behalf also in July 1914 was a proper 
and bona fide settlement, lies, in my opinion, 
heavily on bim, He is bound, as between 
himself and defendants Nos, 1 to 3, to keep and 
submit "elear and accurate acconnta” and to 
furnish them with full and aceurate informa- 
tion. Not only bas he not proved that it was 
such a bona fide settlement, but his sup- 
pression of the partnership accounts which 
are in his possession and the suspicions haste 
with whieh he and O. V, O. T. agreed 
with each other to admit each otber’s state- 
ments [the plaintiff seven withdrawing the 
appeal No. 199 of 1912, which he had himself 
filed against O. V. C T. and his sons impugn- 
ing O. V. O. T’s claims (sed Exbjbit IX (a)] 
clearly indicate, inmy opinion, that € .V.O.T, 
ard the plaintiff oellnded against tbe present 


defendants (then defendants Nos. 8 to 10) and 


that Exhihit III does. rot represent a bena 
fide settlement of acconnts between the 
prinoipal partners, 
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It is argued for the plaintiff that, as Exhibit 
III made the plaintiff and the defendanta 
liable to pay Rs. 29,890.10.10 to O. V. O.T. 
the statement of ascount was primo facie bona 
fide as the plaintiff had no motive to put 
himself under liability to O. V. O, T. to pay 


him Rs, 29,890-10-10 besides Ra. 7,308-5 8. 


mentioned in Exhibit III as due to 
other oreditors, total nearly Rs. 37,200. 
But Exhibit ILI shows that, if that account 
be ascepted as sorrest, the plaintiff sould 
recover Hs. 47,600 and odd from the defend. 
ants, thus making a profit of Hs. 11,400. 
The plaintiff and O, V.O. T, had only to 
collusively agree to admiteach other's slaims 
against the partnership, provided those slaims 
are both in excess of the amounts really 
due to them in proportion to their respective 
shares Nos. 6 and 10, and the sum due to O.V. 
C.T. will still be Ra. 29,890.10. 10 assuming 
that this was really due to C. V, C. T. from 
the partnership and was really paid by the 
plaintiff to him. To illustrate this, I shall 
put the following, ease. Instead of the 
amount due to the plaintiff being 
Rs. 1,21,525 and the amount due to O. V. 
C. T. being Rs. 1,25,125, as stated in Exhibit 
B, if the amount due to the plaintiff had been 
Hs. 50,000 only and the amount due to 
C. V. C. T. had*been Rs. 82,225 it will be 
found that even then the same sum of 
Rs. 29,820 will be due to C, V., O,9T. Thus 
the plaintiff had only to admit Rs, 42,900 
more as due to C, V. O. T. than was really 
elaimable by the latter and C. V, O. T. had 
to admit Rs. 71,525, more than was really 
elaimable by the plaintiff as due to 
the plaintiff and C. V, O. T. would still get 
his Rs. 29,000 (whioh I shall assume to be 
due to.him) while the present defendanta 
could be made liable for Hs. 47,000 and 
odd though their aetual liability will be 
far less if the true amquots due to the 


plaintiff and O. V. O.T. weré only Rs, 82,225 


and Rs. 50,000 respectively, ` 

In thé result, the lower Courts 
désision based upon ‘the preliminary findings 
as to res judicata and as to the bona fide 
character gf the’ settlement under Exhibit 
III will be set aside ardi the ease will be 
remanded to the  Suborginate' Judge for 
fresh decision on the merits after direoting 
the plaintiffs to produce the aoecosníts it 
their possession. Oosts hitherto will abide 
the. result, The Oourt-fees on the appeal 


s 
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memo. will be refunded to 


lanta. 
M, Q. P, 


the’ appel- 


Appeal allowed; 
Case remandea, 


ALLAHABAD HIGH COURT. 
Secony Civit ApPRaL No. 1424 or 1918. 
April 9, 1920. 
Present: —Mr. Justiae Tudball and 
Mr. Justice Rafique. 
GANGA MAL AND ANOTHER —DEFENDANTS — 
APPELLANTS 
vertus 
RAM SARUP MAL AND OTHERS— 
PLAINTIFFS— ReaPONDENTS, 

Qustom—Pre.emption—Karabatdar karibi, meaning 
of — Relation | or 8 degrees removed, whether karabat. 


dar karibi, 


A relation seven or eight degrees removed is not 
& near relation, and does not come within the 
definition of karabatdar karibi Where, therefore, 
a custom exists whereby a karabatdar karibi has 
a right to pre-empt, a relation 7 or 8 degrees romov- 
ed is not entitled to that right, [p. 85, col. 1.] 

Seoond appeal against the decision of 
the District Judge, Azamgarh, dated the 
19th July 1918. 

Dr. sg. N. Sen and Mr. 
for the Appellants. 

Messrs. Igbal Ahmad and Mukhtar Ahmad, 
for the Respondents. 


JUDGMENT.—This is a defendants. 
vendees! appeal arising out ofa suit for 
pre-emption. The plaintiff samea into Court 
goeking pre-emption on the, basis of an 
alleged eustom under whioh he had a 
right of pre emption, It has been found 
by the Court below tbat there has been a 
partition in the village and that, the 
plaintiff is no longera oo-sharere of the 
vendors. , The vendees equally are not co- 
aharers of the vendors, In apite of this 
fast, the Court below gave to the plaintiff 
a decree for pre-eemptione The lower 
Appellate Court has found that, according 
to the eustom, a karabaidar karibi, or a 
nean relation, irrespeative *f the fàet that 
he has no share in the mahal, has a right 
to preempt. Ib wab fonnd that the 
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plaintiff is within seven degrees of one 
vendor and within eight degrees of another 
vendor. This fact he has held constitutes 
& karabatdar karibi that is a near relation, 
and has given the plaintiff & decree on 
this basis. It ia only necessary to state 
the actual fasts to see how erroneous this 
deeision is. Inthe year 12604 ajib ul-arz 
was drawn up lin which the custom of 
pre emption was set forth giving the firat 
right to a near. co-sharer and after him 
to other óo sharers in the thok, In 1872 
there was another resord made in the 
wajib ul-are. On this oooasion the right 
gave the first prior claim _to karabatdar 
karibi, then to oo-sharers in the same thok 
and then to eo sharers in the other thoks, 
The eustom as set out in the first wa. 1b.ul. 
arz clearly gave no relations a right of 
pre-emption at all, The eustom set ont 
in the second wajib-ulearz gave the right to 
relations irrespective of the fast that they 
own Ho share in the mahol, One wajib-ul- 
ars is dated 1860, the other is dated 1872, 
and these have been deemed good evidence 
of eustóm, Apart from thie, even assuming 
that the néar relation has & right to pre- 
empt, it is only by an immense strétch of 
imagination that we oan hold that a 
relation seven or eight degrees removed 
is & near relation. He certainly does not 
some within the definition of karabatdar 
karibi. In onr opinion the suit ought to 
have been dirmissed, We allow the appeal. 
The plaintiffs’ suit will stand dismissed with 
eosta in all Courts, , 


Appeal allowed, 


BOMBAY HIGH. COURT. 
SECOND Civin ApPEAL No. 88 or 1917. 
January 5, 1920. f 
Present:— Sir Norman Maoleod, Kr, 
Chief Justige, and Mr. Justice Heaton. 
BHAIJI ISHVARDAS SHAH-— 
PLAINTIFF—ÀA PPELLANT 
e versus 
Tux. "TALUKDARI SETTLEMENT 
OFFICER — DzrESDANT— RESPONDENT. 
"Gujarat Talukdars’ Act (VI of 1888), ss, 31, 88— 


t 


Bombay Land Ravénué Codé (Act V öf 1879), s. 19 A, 
applicability of—Jiv&idar, whelher talnkdar-~Taluk-’ 
dari property, nature of. 


A cadet of à taliukdar’ s family to whom a grant 
is made im jivai i8 & ¢o-sharer ånd iu thé same 
positidn asa tdlukdar. Theréfore, the only person 
erititled to deal with jrvar property is the jivaidar 
for the.time being [p. 89, col. i. 

land held in talükdari tenure is totally distinct 
from land ordinarily héld as joint f&mily property 
by 4 Hiddu family. It is not subject to the ordi- 
nary law of inheritance or succession [p 8’, ool. 1.] 

Section 79 A of the Bombay Land Revenue Code 
refers fo any . person unauthorizedly Occupying, or 
wrongfully in posséasion of, any land, and, there- 
fore, it doós not matter whether a person is in 
unaüthorizod occupation of land before tho dato 
when the section became applicable. The question 
is whother at the date of the notico he is unauthor- 
izedly uceupying, or wrongfully in possession of the 
land, [p. 88, col 2.] 

Appeal from the deeision of the District 
Jndge of Ahmedabad, in Appeal No. 3,2 of 
1914, confirming the desree passed by the 
Assistant Judge at Ahmedabad, in Civil Suit 
No. 34 of 1912. 


Mr. H. V. Divatia, for thé Appellant. —. 
Mr. Ooya:es (with him Mr. 9. S.-Patkar); 
Government Pleader, for the Respondent, 


JUDGMENT. 


M .0LROD, C. J. —THe plaitrtiff sued for a 
deslaration that the defendant, the Talukdari 
Settlémen® Offisér of the Gujarat Prant, had 
no right to take from him possession of the 
field dessribed in the plaint, and for a per- 
manent injunstion restraining the defendent 
from taking possession or sausing it to be 
taken from him or from obstrnoting the 
plaintiff in any way. The property mention- 
ed in the plaint is part of the Talukdari éstate 
whieh bad been settled in Jivai on a eadat 
bransh of the Talukdari family. One Vakha 
in 1892 was the elder member of that cadet 
brasoh., He mortgaged the plaint’ property 
to thé plaintiff; ahd his son ‘Veža, joitiéd ii 
the mortgage. Vakba died in 1904 In 1905, 
Veza éxeouted a sale deed to tha plaintiff 
of the property niortgaged in 1592. “In 1908; 
the Talukdari Settlement Offisór issued a 
notice diresting hiu to give ap ' possession. 
The learned Distriet Judge has eonfirmed 
the desree of the loyer Court whioh dismiss- 
ed tbe sait, 


* In appeal, the first poinj that was taken 
was that Vakha and Vaza were not Talukdarg 
within-the meaning of segtion 31 (1) of the: 


. ease, 
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Gujarat Talukdars’ Aot, VI of 1888. That 
question, wé think, has been deoidel by the 
desision of this Court in Thakarshit Trikam v. 
Ohudasama Akhubha (1) and we agree with 
the learned Diatriet Judge in thinking that 
that sase cannot be distinguished frem this 
The parties there were Bhayata, and 
so are they in this oase. The only distino- 
tion that can be drawn between the two sases 
is that in Thakarsht Trikam’s case (1) the whole 
village had been granted in Jivai, whereas 
in this case only a few fields. The faot 
remains that a grant was made in Jivai to 
cadets of the Talukdar’s family, and they, 
therefore, must be sonsidered as co-sharers 
and in the game position as Telukdars. 


Then, it was argued that as Vaza was joint 
with his father; he had an intereat in the 
Jivai property as if it were joint family 
property. We cannot agree with that argu- 
ment, The land held in Talukdari tenure is 
totally distinet frora land ordinarily held ss 
joint family property by a Hindu family. 
It is not subjeo to the ordinarily. law of 
inheritance or susaession and we have only 
to refer to Part III of the Gujarat Talokdars’ 
Aot to see that partition of Talnkdari land is 
governed by particular laws. It is only 8 
person who has obtained a final decree of a 
Court of competent jurisdiation deslaring him 
to be entitled to a share of a Talgkdari estate, 
and every eo sharer whose name has been 
recorded, as such, in the Settlement register 
prepared in acoordanse with sestion 5, who 
oan be entitled to have his share divided 
from the rest of the estate, Then the sub- 
sequent sections enact how partitions should 
be effested. Therefore, I cannot think that 
in 1892 Vaza was a co sharer with his father 
in the Jivai property, and not having any 
interest in the property at the time, he was 
not competent to enonmber the interest to 
whioh he might succeed*ay his father’s death. 
"Therefore, all that was mortgaged by the 
document of 1892 wes the life-interest of 
Vakha, ‘since Vakha was not competent 
owing to the provisions of seotion 31 (1) of 
Act VI of 1888 to enter into a valid mort- 
gage beyond "his lifetime, Then, it would 
follow that Veza became entitled to the Jivai 
land on the death of Bis father, and there is 
no nesessity to consider whether there WAS 


* 
(1) 8. A. No, 488 of 1910, decided on 6th May 1911 
. ,UUnrep). 
- 


- + 
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any equity betwaen bim and the mortgages 
owing to his having ‘been a party to the 


-mortgagé of 1892, Batin 1905 he sold the 


property to the plaintiff. That olearly- was 
an invalid alienation under seation 31 (2) 
of the Gujarat Talukdars' Ast. The Taluk- 
dari Settlement Officer, therefore, was entitl. 
ed to issue notise ander seotian 79A of the 
Bombay Land Revenue Code; read with 
section 33 (2) of the Gujarat Talakdars’ 
Ast. 

It has been argued that, besanse Vaza 
became interested in the Jivai property 
before section 79A of the Land Revenue Code 
became applicable to alienations by Taluk- 
dare, therefore, notice eannot be given 
under that section, But section 79A of the 
Bombay Land Revenue (ode refers to any 
person unauthorizedly occupying, or wrong- 
fully in possession of, any land, and, therefore, 
it does not matter whether a person is in an 
unauthorized ocoupation of land before the 
date when the sestion besame applisable. 
The question is whether, at-the date of the 
notice, he is unauthorizadly occupying, or 
wrongfully in possession of the land and that 
wa find was the ease with the plaintiff in this 
case. Therefore, the Talukdari Settlement 
Officer was entitled to serve him with notíse, 
and this suit, in whioh the plaintiff asked for 
a declaration that the Talukdari Settlement 
Officer has no right to take from him posses- 
sion of the plaint property, fails and this 
appeal must be dismissed with sosis. 

Heaton, J.—lagree. it is quite plain that 
the plaintiff-appellant has acquired no vaild 
title in virtue of the alienation by Vaza in 
1905, nor indeed has it been contended that 
he did acquire any good title by virtue of 
that alienation. The appellant’s ease before 
us rests on a mortgage of 1892. This was a 
mortgage by Vakha, the father of Vaza, and 
also by the latter. if the latter had an 
existing interest in the property, whieh is 
Jivai property, in 1892, no doubt de sould 
have encumbered that existing interest. The 
mortgage itself was drafted as if it were an 


. ordinary mortgage of ordinary joint family 


property in whioh a father and his eson were 
interested and were eifeotigg the mortgage. 
But the property which was mortgaged was 
not ordinary joint family property. It was 
Jivai property, and, as was held by this Court 
in Thakarshi Trikam v. Ohudasama Akhubha 
(1), the Jivaidar is% so-sharer in the Taluk- 
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dari estate and as such a Talukdar. The 
Jivaidar in 1892 was Vakha. Having regard 
to tke nature of Talukdari property, to the 
nature of the grants by Talukdars whieh 
some under the name of Jivai, and having 
regard to the provisions of the Gujarat 
Talnkdars’ Aot, it seems to me that we must 
hold, as did the District Judge, that the only 
person entitled to deal with this Jivai pro- 
perty was the Jivaidar at the moment, and 
that was Vakha and not Vaza, This oon- 
olusion is fortified by the provisions of the 
Gujarat Talukdars’ Act relating to partition. 
Vaza in 1892 was not a person whe, according 
to the provisions of section lO of that Aot, 
had any right to have any interest or share 
partitioned on the ground that it was his. 
Holding, therefore, that Vaza at that time 
had no existing interest which he sould part 
with, the faot that he joined in the exeoution 
of the morigage-deed of that year makes no 
difference whatever to the interest which the 
mortgagee aequired. He only acquired such 
interest as the Jivaidar Vakha sould mort- 
gage to him, That mortgage ceased to have 
any effest from the date of Vakha's death in 
1901, Thereafter, the possession of this 
property was possession sontrary to the 
provisions of the Gujarat Talukdars’ Aot, and 
in particular contrary to the provisions of 
section 31 of that Aot; and, therefore, the 
Talukdari Settlement Officer was empowered 
to issue a notice under sestion 79A of the 
Bombay Land Revenue Code whish, in the 
year 1905 by Bombay Act IT of that year, was 
made apesifisally applicable to the use or 
oseupation of land in contravention of any 
of the provisions of the Gujarat Talukdars’ 
Ast. In my opinion, there is no doubt that 
the appeal was rightly desided by the Court 
of first appeal, and that we must dismiss the 
appeal before ns. * 


f 


` Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civi, Revrsros No, 99 or 1919. 
March 18, 1920. 

Pretent; —Justios Sir P O. Banerji, Ka, 
SULTANAT JHAN BEGAM—Psrainties — 
APPLICANT 
versus 
SUNDAR LAL AND OoragRS—DEEFENDANTS— 


Oprosire PaxTIES. 
Civil Procedure Code (Act V of 1608), ss. 10, *05, 
115—Order staying proceedings, nature of —Hevision — 
High Court, power of— Case," meaning of. 


An application under section 10 of the Civil Pro. 
cedure Code is not & case, and an order passed on 
such an application is not the decision of a case; 
consequently, the High Court has no power to inter. 
fere with auch an order in the exercise of its revi- 
sional jurisdiction under section 115 of the Code. [p. 
91. cols 1 & 2.] 

The word “case” in section 115, though not confined 
toa suit, cannot be construed to mean an inter. 
locutory order in a suit notwithstanding. that the 
order may be of such a ‘nature that it cannot be 
interfered with even under section 105 of the Code 
when an appeal is preferred from the final decree in 
the suit. [p. 91, ool, 2.] 


Oivil revision against the order of the 
Munsif, Koil, dated the llth June 1919, 

Mr. Pearey Lal Banerji, for the Avplisant. 

Mr. Panna Lal, for the Opposite Parties. 


JUDGMENT.— This applisaticn for revi- 
sion has arisen under the following airsum- 
stances, The plaintiff applioant brought a 
suit againstethe first two defendants for 
their ejectment from a house. These defend- 
ants contested the suit on the ground 
that they had already vacated the house 
and that there wereother persons who had 
an interest in the disputed house. Sabse- 
quently, they presented an appliestion to the 
Oourt praying that .these other persons, 
whose names are Ishaq Ahmad and Ismail 
Ahmad, should be made defendants to the 
suit. This applioation was granted and the 
aforesaid persons were added as defendants, 
After iasues were franied and a oertain amount 
of evidence was recorded, the two persons 
aforesaid made an application to the Court to 
stay proceedings under section 10° of the 
Code of Civil Prosedure, inasmuah as there 
had been a suit between them and the 
plaintiff and others in regard to the*title of 
those defendants in respeot of this and other 
property; that thatsuit had been desided by 
the Subordinate Judge and that an appeal 
from the decree of the Subordénate Judge was 
pending in the High Court, This applica- 


* 
* 
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. 


. Nel, LVIII] 


INDIAN OASES, 91 


BAI AWABAI €, KHODADAD ARDESHER KOOCHABIOGI 


tion was granted and the Munsif made an 
order, apparently under sestion 10, staying 
proseedings until the desision of the appeal 
pending in the High Court. It is contended 
on behalf of the applisant-plaintiff, that 
the Court ought not to have stayed proseed- 
ings under sestion 10 and that that gestion 
was not applisable to the osse. It seems 
to me that, upon the faets as alleged by the 
defendants and accepting the view that those 
defendants bad an interest in the property, 
that oironmstance would not preclude tha 
plaintiff from maintainingthe present suit. 
It was alleged thatthe prinsipal defendants 
had entered into possession as tenants of 
the plaintiff. If that was so, it was not 
open to them to sontest the title of the 
plaintiff, and it wae wholly unnesessary to 
add Ishaq Ahmad and Ismail Ahmad aa 
defendants. Furthermore, aseuming that these 
persons had an ‘interest in the house as held 
in the enit desided by the Subordinate Judge, 
the plaintiff urges that she, as one of the 
co-Sharers or at least as Benamidar for her’ 
husband who has been held to be a a» sharer, 
was entitled to maintain the suit for ejesting 
the principal defendants who, aesording to 
the plaintiff, were at the time of the suit 
mere trespassers. These, if established, would 
be valid groands for diaposing of the suit 
without stayirg proceedings for the final 
determination of the suit deeiled by tbe 
Subordinate Judge and now pending in appeal 
in the High Court. As already stated, the 
plaintiff, for the purposes of this suit, was 
prepared to admit the position that Ishaq 
Ahmad and Ismail Ahmad were part owners 
of the property snbjeot to the payment of 
a certain sum of money whioh the decree 
of the Court had ordered them to pay. If 
that was the position, seotion 10 did not 
justify the Court in ordering ‘proceedings 
to be stayed so as to keep the oase pending 
in the Munsif’s Court 'for about two years 
which would be the ordinary period after 
. which the first appeal pending in this Qourt 
would be disposed of. This seems to me to 
be a sase in which no order ought to have 
been passed: - under seotion 10; but the 
difienlty which arises 48, has this Court power 
to interfere, under segtion 115 of the Code 
of Civil Procedure P The snit has not yet 
been desided and the order for.stay is not 
a decision of the suit, Is it a “ase” within 
the meaning of that sestion? I feel it very 


‘difficult to hold that it is a ease apart from 


the suit pending in the Court below. Tt 
would be stretehing language to hold that 
an application under section lO is a. case 
and an order passed on ‘that applieation is 
the decision of a ease. The word "ease" 
in: seotion 115 undoubtedly is not eonfined 
to a suit but it aannot, in my opinion, be 
construed to mean an interloeatory order in 
a suit although the order may be of such 
a nature that if cannot be interfered with 
even under the provisions of section 105 of 
the Code when an appeal is preferred from 
fhe final decree in the suit. The prinoiple 
of the ruling of this Court in the sase of 
Mohammad Ayub v, Mohammad Mahmood (1) 
seems to me to be appliesble to this sase, 
I have been referred to the resent ruling in 
the case of Bhargava & Co v. Jagan Nath Bhag- 
wan Dass (2). With great respect, I find 
great diffisulty in following the view adopted 
in that oase, Moreover, the point raised in 
that ease is not similar to that whish arises 
in this ease, Iam, therefore, unable to bold 
that an applisation for revision lies in this 
ease under section 115 and I must dismiss the 
application on this ground, at the same time, 
I would suggest to the learned Munsif the 
desirability of re-eonsidering his order upon 
proper application being made to him and 
of hearing and disposing of the suit and 
not keeping 16 pending in his Court for 
another two years or 80. I make no order as 
to costs, 
Application dismissed, 


(1) 6 Ind. Cas. 831; 32 A. 623; 7 À. L. J. 741. 
(2) 51 Ind. Cas. 331; 17 A. L. J. 718; 41 A. 602; 1 
U. P. L. R. (À.) 120, 


BOMBAY HIGH COURT. 
Tug PARSI MaTRIMONIAL Suir No. 6 or 1919, 
July 20, 1920. ° 
Fresent :—Mr, Josko Crump. 
BAL AWABAI-—PLAINTIFF 
t 6r9u8 
: KHODADAD ARDESHER 


KOOOHABIOGI—Devenpant. 
, Parsi Marriage an? Divorce Act (XV of 1866), ss. 
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2, 6,8,9 to !4-Parsi marriage—Register, entry in, 
whether requisite for validity of marriage — Proof. 


An entry in the register maintained under sections 
6 to 14 of the Parsi Marriage and Divorce- Act is 
not a requisite of the validity of a marriage under 
the Act. [p 92, col, 2.] l 

Where no such entry has -been made any other 
relevant evidence is admissible to prove the marriage. 
[p. 92, col. 2.1 


Mr, K. N. Koyajee, for the Plaintiff, 


JUDGMENT.—A novel point of law bas 
arisen in this case and, at the express desire of 
the delegates who saa the matter as of 
importanse to their sommunity, I place on 
record my Cesision upon the point, The 
matter arose in this way. The petitioner, 
a Parsi lady, is suing for a divoree from her 
husband and the firét issue is whether it is 
proved that the petitioner was lawfully 
married to the respondent. It so happend 
that no extrast from the register maintained 
under sestions 6 to 14 of Act XV of 1£65 is 
forthcoming. The evidences is to the effect 
that a eertifiaáte was filled in-as required by 
gestion 6, but when it was taken to the 
respondent to be signed he tore it up and 
refused to afix his signature. In these 
eircumstances, the delegates have expressed 
some doubt as to whether the marriage oan 
be held to be a vaild marriage, and have re, 
quested me to place my opinion upon record, 


Parsi Marriage and 
be seen that the 


Turning to the 
Divorce Aot, it will 
requisites to the validity of a Parsi 
marriage are laid down in section 3. 
Those requisites may be stated briefly as 
follows:— (1) the absence of any degree of 
eonsanguinity or affinity prohibited among 
Parsis; (2) the solemnization of the Asirvad 
eeremony by & Parsi priest in the 
presence of two Parsi witnesses; and (3) 
in the case of Parsis under the age of twenty- 
one years of age, the consent of father or 
guardian „given previously to tbe marriage, 
It will be observed that the Legislature, in 
laying down these requisites for a valid 
marriage, bas not included the registraticn 
of the marriage which is dealt with by sub. 
sequent '"eotions of the Act. Turning to 
those sections, it will appear from sealion 6 
that, immediately upon the solemnization of 
the marriage, s certéfcate isto be given by 
the cficisting priest in the form contained 
in the sehedule to the Act. The wording 
of‘ the ieotion shows that the oertificate 


is given after tho marriaga has boen oon: 
trasted and solemnizad,, and, therefore, the 
certificate is notin itself one of the requisites 
for a valid mairiage. I need not deal here 
with the contents of such ocortificate.. I 
have already explained how, in this case, it 
came about that no valid certificate was actaal- 
ly drawn up. 

The further direstions of the law upon this 
point are that the sertifisate ia to be sent to 
the Registrar who makes an entry in his 
register, And section 8, paragraph 2, lays 
down the effest of sueh an entry. It saya 
that every sich register shall be evidence 
of the trath of the statements therein 
contained, So far, itis clear that what the 
Legislature has in mind is to secure a proper 
rosord of marriages duly solemn'/zàid between 
Parsis. It is impossible to suppose that, if 
an entry in the register where a requisite 
to the validity of the marriage, the Legia- 
lature would have omitted to say so in seétion 
3 which is plainly eonsidered ki be exhaustive. 
upon this point. 

The further sections dealing with the 
register, that is to say, sections 9 to 14, 
lay down certain penalties with refarenee 
to oertain acts or omissions connected with 
the certificate or the register, e The object 
of these penalties is to secure that thia 
most desirahJe record of- marriages shall be 
properly maintained. As in the case of all 
enastments of this nature, it is nesessary to 
provide a ‘penalty for failure to comply with 
any formality, if sneh formality is regarded 
of prime imporfanse. Otherwise, in the or- 
dinary eourse of human sondust, these 
formalities will not ba somplied with, and 
the objest of the Legislature will not be 
sesured, 

Therefore, the sonolusion at whioh I have 


‘arrived, and | do not think that the point 


is teally & point af any doubt, is that the 
absence of any entry in the register would 
not affest the validity of the. marriage. 
The “only way in whish it would affect a 
suit under the Act would be as regards the 
manner of proof. Here, where there was no 
certifoate, and, therefore, there was 1 entry 


„in the register, jt is plain that any other 


relevant evidence is.*admissible. How the 
0850. would stand had there been an 
entry in” tke register e whioh waa, 


for some cause or other, not available is a 
matter on which it is not necessary for mg. - 
. 
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to pronounce any opinion in this case, though 
l may say that, on proper proof that it was 
not possible to produse' the register, there 
would appear to be no diffienlty as to the ad. 
mission of secondary evidence. 

Order accordingly. 
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ALLAHABAD HIGH COURT. 
Figer Civit APPral No, 26 cr 1917. 
Marsch 13, 1920. 

Freseni: —Mr. JuslioB Tudball and 
Mr. Justice Rafique. 
GHULAM MOHIUDDIN KHAN AND 
ANOTHER -— DEFEXDANTS — ÀPPELLANTS 
VETEUE 
HARDEO SAHAI-—PLAINTIFF AND | 
SHEOBARAN SINGH — DEFENDANT 


-a gs PO» DENTS, 
* Custom—Pre-emption—Involuntary — sale— Custom, 
whether applicable~ Sale by public auction—Qo-sharers 
with full notice of sale not bidding or attempting to 
purchase, effect of—Refusal to purchase ~Vendor, duty 
of. 


A village custom as to pre-emption refers only 
to a voluntary sale by one co-sharer of his property 
and.has no application whatever to tif case of an 
involuntary sale carried out against his wishes by à 
Court through a Collector, or an Official Assignee, or 
any body else. [p. 96, col. 2.] 

Where in the case of an involuntary sale by 
public auction of the estate of a co-sharer the other 
co-sharers have. full notice of the intended sale 
and do not bid for the property or attempt to 
purchase it, their action is tantamount to a refusal 
to purchase. Lp. 95, col. 2,] 

Where a property has been offered to a co- sharer 
at a certain price and he has refused to purchase, or 
to purchase it at that price, it is no longer incum- 
bent upon the vendor to give him a second chance 
when he has once found t» purchaser for the pro- 
perty at the price at which he offerd it to his co- 
sharer, or a higher one. [p. 96, col. 1.] 

First appeal from the desision of the 
Firet Additional Subordinate Judge, "Ali- 
garb, dated the 26th September ! 916, 

Dr. S$. M. Sulaiman and Mr, Panna Lal, for 
the . Apflellante, ° 

Mosars. N. P. Singh, Surendra Nath Sen and 
Pearey Lal Banerji, for the Respondents. 

JUDGMENT,—This and. the .connested 
appeal No. 27 of 1917 arise out of two suits 
for pre-empion brought by two pre emptors 
` Hardeo Sabai ` and, Sbeobaran Singh, on the 
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basis of a sale, dated the 8th December 
1914. The facts of the ense are as follows:—~ 

One Rai Bahadur Sri Kishen Das waa 
the ownsr of the property in dispute which 
is a 15-biswas share in the village of 
Gokalpnr Piplot. This man became insolvent. 
One of his sreditors applied to the Bombay 
High Court and, on the 26th September 
1913, he was adjadged an insolvent. His 
entire property, including the property in 
dispute, was vested in the Official Assignes 
of Bombay. That cfiiser decided to sell 
the property now in- dispute by publics 
auction through Messrs, Crawford and Com- 
pany, Auctioneers of Bombay. The gale was 
originally fixed by the anotioneers for the 
25th October 1914 at Aligarh. The village 
in question is a village lying inthe Aligarh 
Distriet. It was not, bowever, carried ont on 
that date and the 8th November 1914 was 
fixed for it. On the 8th of November the 
sale was Leld but the Official Assignee re- 
fused to accept the bid made and the pro- 
perty was ordered to be again put np for 
austion, The 6th Desember 1914 was fixed 
for the sale, The affidavit fled by the 
auctioneer Allbless in the High Court at 
Bombay, in proceedings whieh were subse- 
quently taken there by one Sheoraj Singh, 
shows that the sale was advertised inlooal 
papers at Delhi, Aligarh, Cawnpore and 
Lucknow, Alsc, that hand. bills were pre- 
pared and circulated so as to give as wide 
publisity as possible to the impending aug. 
tion. It has also been established in the 
caco that the sale was notified in the Aligarh 
District Gazette, At the auction on the 


6th December the highest bid was that of 


Sheorsj Sirgh for Rs 40,000. The sale 
was subjeat to confirmation by the Receiver. 
Apparently, other persons, before that oon- 
firmation sould be made, made other offerg 
io the austioneer of Rs. 40,500 and 
Rs 41,000, the:latter baing by th8 present 
defendants-appellants. These ‘%ffers were 
communicated to Sheoraj Singh and he was 
given an opportunity of making a higher 
bid if he wished to doso. He was*allowed 
up to 11.30 on the 8th *Desember 1914 
for this purpose. Within the time allotted 
he failed to make any, offer and so the. 
sale to the defendantg. -appellanta was 90n- 
firmed by the Official Assignee and the sale 
was olosed. 


Sheoraj Singh, subsequently, wished to 
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make another offer but he was told that 
it was too late. He went down to Bombay 
and there in the High Court he objected 
to the sale in favour of the defendants 
and asked the Court to set it aside. 
‘This, the Court refused to do and his 
objestions were disallowed. The sale was 
thus clearly oonfirmed by the High Court 
in Bombay. 


The two present plaintiffs, Hardeo Sahai 
and Sheobaran Singh, who are co.mharers 
in the village, took no objection whatso- 
ever in the High Oourt in Bombay to the 
sale in favour of the defendants-appellants. 
The sale-deed in favour of the defendanta- 
appellants was executed on the 22nd 
February 1915, it was registered on the 
8th Marsh :915, The two present plaintiffs 
‘waited until the Sth Maresh 1916, the 
extreme limit of the period of limitation, 
and then they brought the two present 
suits to pre-empt the property. They based 
their elaim on village eustom aesording to 
which, they pleaded that, they had a prior 
‘right of purchasé, the 
strangers to the village. They sought to 
pre-empt the property for the sum of 
Ra, 18,000. Each  elaimed the whole 
property. Hach was made party to the 
suit brought by the other. The Offisial 
Assignee was made a party to the ease 
but was subsequently exempted from the 
sult. 

The defendants denied that there was 
‘any oustom of pre-emption in the village 
atal. They further pleaded that the custom, 
if any, eould not operate in the sireum- 
‘atanees of the present ease, ns the sale was 
-by order of a Oowrt, They further maintained 
that the full sale sonsideration of Rs, 41,000 
should be paid by the pre-emptors if they 
‘had a right. 


€ 

The lower Court found that the oustom 
of pre-emption prevailed and that, in the 
siroumstanses, the plaintiffs were entitled to 
exersisg their right of preemption. He 
‘found that Hs.,55,000 was the true. son- 
sideration for the property and also expressed 
his opinion that these two suits had really 
' been brought by Sheoraj Singh in the name 
of these two plaintiffs in order “that he 
might get hold of the property whieh he 
sould not obtain through his objestiong made 
inthe Bombay High Oourt. 


defendants being. 
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The defendants have appealed. ` T'he 
points pressed before us are, first of all, that 
there is no eustom of pre emption. 


Sesondly, that if there be any sustom it 
cannot operate in the cireumstances of the 
present case, the property having been sold by 
compulsory sale under the order of the Court. 
Thirdly, that if the custom does apply, 
still the two plaintiffs had sufficient notice 
of the sale; thatthey did not attempt to 
offer any bids at the auotion-sale though ore 
of them was present through his agent, and 
that, therefore, they have lost their right to 
a deoree for pre-emption by reason of their 
refusal to purchase. 


No objection has been taken to the amount 
of Rs, 35,000 fixed by the Court below. For 
the purposes of ‘our decision, we may assume 
that the oustom of pre-emption does exist 
in this village though we by no means hold 
8&0. It seems to us that, assuming that the 
custom is as set out in the wajib ul-arz, such 
a custom has no applieation to the sirsum- 
stances of the present case. The wazib-ul ars 


"merely sets out that each co-sharer haa a right 


to sell his property to whomsoever he pleases. 
but that he should transfer it first to a oo- 
sharer who is the descendant of a common 
ancestor ang in ease of refusalon his part to 
other eo-sharers in the village and if they also 
do not take then toany one he may like, If 
there is any dispute between the transferor 
and the person having a right of pre emption 
as to the amount of price, then it will be 
desided with reference to the rate at which 
property is sold in the neighbourhood, Now, 
in the circumstances of the present case, this 
being the eustom it is clear that no co-sharer 
has sold his share at all, The owner of the 
property, Rai Bahadur Sri Kishen Das, was 
declared an insolvezft not on his own applica. 
tion but on the application of one of his 
ereditors and, sppérently, against his will. 
His property, seized and taken from him by 
the Court, was made over to an Official 
Assignee, who thereupoa set to, work to realise 
his assets and distribute them among his 
creditors. Itseems to us not only impossible 
but abgurd to hold that the oustom set out in 
the wajib; ul-arz, if there be one, sould ever 
have been intended to applywto eireumstanoees 
such as these. tis true that in sales carried 
out by a*'Court in execution of decrees if en 
oo-sharer is present at the anotion and bida au 
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equal amount with the next highest bidder, 
he is'entitled, under the Civil Procedure Code, 
to take the property. But it is neoessary for 
him to attend and to bid and to olaim his 
right there and then. Ibis also true that 
under the-rules of procedure sush sompulsory 
sales take place after publio proslamation 
whioh is taken to be suffisiont notice to 
the pre-emptors along with the publie to come 
forward and purchase the property. It seems 


to us that these remarks apply with equal. 
of -the present. 


foros to the circumstances 
ease, where the Receiver publisly notifies the 
intended sale, fixes a date and invites the 
public ineluding all pre emptors to attend 
and to exercise their rights. In the 
present oase we have it clearly proved 
‘that on the 6th Desember the date fixed 
for the auction Murari Lal, the agent of 
the plaintif Saeobaran Singh, was actually 
present at ihe sale. His nephew and his 
nephew’s son were also present, Karan 
Singh actually bid for the property as also 
did Kalyan Singh. Marari Lal, the agent, 
sould have, if he bad wished to do sc, made 
bids on behalf of his master. He is a 
person who holds a general power of.attorney 
from Sheobaran Singh. He made no bids 
whatsoever. “As for the plaintiff Hardeo 
Sahai he did not appear af all either in 
person or by agent. Out of sixt8en persons 
whose presence at the sale was noted, eight 
at least were either eoc-sharers of the village 
or persons connected with the village so that 
it is evident that the notification of the 
sale by the austioneers on behalf of the 
Official Assignee had been a very thorough 
one and ample notice had been given, and 
that the plaintiff who was vicariously pre- 
sent made no attempt to exercise his right 
to purchase the property. We have not 
the alightest doubt that they received ample 
notice of the sale and we have no doubt 
whatsoever that Murari, Lal attended the 
sale on behalf of his master. There Ime, 
therefore, in the present case been no 
difference whatsoever practically between 
the proogdure ‘adopted in the oase of a 
sale in execution of a 'leoree and the pro- 
eedure adopted in the. present ease. The 
sale was a sale against the wish of the 
owner by the Court, s compulsory tale. 16 
was duly notified and one of which we 
are satisfied that the plaintiffs-appellants 
ied full knowledge, They neither of them 


-held, no opportunity was 
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bid for the property or attempted to pur- 
ohaae it, 

Our attention has been salled toa deoi. 
sion of a Bench of this Court in Kanhai Lal 
v. Kalka Prasad (1). We may point out 
that there is one material difference between 
that ease and the present case. In that 
ease no public auetion whatsoever was 
given to the 
pre-emptors to eome forward and bid, 
There was a private sale sarried out by 
the Collestor. The two oases are, therefore, 
not on all fours, The one is, therefore, no 
authority for the other, although we may 
say we find it diffieult to accept the correot. 
ness of the desision in that sase. We 
find it impossible to hold the view that 
a vilage.ounstom which refers only to a 
voluntary sale by one so sharer of his 
property can in any way apply to the 
sase of an involuntary sale oarried out 
against his wishes by a Oourt through a 
Collector or an Official Assignee or any 
body else. The oustom olearly never con. 
templated circumstances such as thero. We, 
therefore, think that the custom, assuming it 
to exist, does not apply to the cironmstances of 
the present case and that the plaintiffa’ suit on 
this ground at least ought to have been dis. 
missed, But over and sbove that we think that 
the plaintiffs are out of Court for another 
reason, They had foll notice of the in. 
tention of sale, They were publicly invited 
to the auction, One did not appear, the 
other appeared through an agent and made 
no attempt to purchase. This aotion on 
their part was, in our opinion, tantamount 
to a refusal to purchase and if it waa 
necessary for the Official Assignee to follow 
the custom leid down in*the wajtb-ul, arg 
he sotualy did follow that oustom for he 
publicly invited these co sharers to purehase 
and they publicly refused to purchase. 

We are asked to held that, pven after 
such a sale as this, it was ineumbent upon 
the Official Assignee to offer the property 
to the pre.emptors at the prise fixed upon 
between him and the other purohaser, and 
we are asked to adopt the ‘view which was 
also expressed on this point in Kanhati Lal 
v. Kalka Prasad (1). The move resent ` 
detisions of this Court differ from the 
ruling quoted and we see no reason to ga 


(1) 27 A. 670; 2 A, L, J, 990; A. W. N. (1905) 149, 
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bask to the old opinion "that was held. 
We think that, where a property bas been 
offered to a ec-sharer at a certain price and 


he has refused to purchase or to purchase. 


it at that prise, it is no longer incumbent 
upon the vendor to go back to him and give 
him a second shance when he has onoe 
found a purohaser for the property at the 
price at which he offered it to his oo-sharer, 
or & higher one. Thereare several rulings. 
on this point and we see no reason to go 
behind the more recent rulings of this Court 
and refer to an old opinion which is no longer. 
held in this Court. In the present ease, it 
is true, that the actual sale made was carried 
out on the 8th Desember, two days after tbe 
auction-sale of December the 6tb, but that 
sale was for a price still higher than what wie 
bid on December the 6th and on Dacember 
the 6th the two plaintiffs had olearly by their 
astions notified their refusal to purohase at 
all much less at a higher price than 
Rs, 42,000. 
The point is raised by the appellants 
thatthe suits are barred by limitation. We 
do not think there is any forae in that 
eontention. The property is olearly one 
which is not eapable of physical possession. 
The registration took place on the 8th of 
March 1915 and the snits having been 
brought on the 8th of March 1916 were 
elearly within time. We think, however, that 
the plaintiffs’ suits ought to have been 
dismissed on the two other points which we 
have already discussed above. 
the Court below that these are not bona fide 
suits but have been brought by the plaintiffs 
for the benefit of Sheorej Singh. Hardeo 
‘Sahai is a man of straw. Sheobaran Singh 
did not attempte to purchase when he had 
‘the opportunity. We, therefore, allow the 
appeals and set aside the decrees cf the 
Court below. The plaintiffs’ suits will 
stand Hismicsed with costs in Loth Ocurta. 


Appeal allcwed, 
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BOMBAY HIGH COURT. 
Eeconp Civi, APPEiL No. 24 ov 1919, 
January 5, 1920, 

Present:— Sir Norman Maeleod, Kr., 
Ohief Justice, and Mr, Justice Heaton. 
Mir AKBARALL! MIRINAYAT- 
ALLI AND OTRERS—PLAINTIFE3— APPELLANTS 
terstus 
ABDUL AJIZ MIRSAHEB JAHAGIR. r 


DAR—DarenpDant— RESPONDENTS. 
Adverse possession— Decree against person in posses- 
sion, effect of —Tacking period of possession, subsequent 
to decree to that previous to decree, whether permissible. 


The period of adverse possession is calculated for 
the benefit of the party setting up adverse posses-. 
sion and if a decree is passed against him then there 


- is an end of that period, and he must, if he wishes 


to acquire a good title by adverse aaa aka start 
afresh after the decree [p 97, col. 

It would, however, require es strong evidence 
on the part of a losing party to acquire a fresh title 
by adverse possession against the decree of a ' Court 
and he must act in such a way thab the parties 
interested could have no doubt whatever with regard 
to his motives in order that they: might be enabled 
to take proper steps to stop timo from running, 
[p. 97, col. 1,1 

Second appeal from che decision of the Dis- 
triot Judge, Ahmednagar, in Appeal No, 52 
of 1917, reversing the decree passed by the 
subordinate Judge at Ahmednagar, in Civil 
Suit No. 1165 of 1912, 


Mr. Wedon (with him Mr. 
for the Appellants, 
Mr, 8. E. Bakhale, forthe Respondents. 


J. Q. Rele), 


JUDGMENT.—Tbe plaintiffs brought 
this suit to establish their sole right to 
manage the Devasthan of Usthal, alleging 
hereditary rightand ansient and immemorial 
custom, against defendants Nos, 1 and 44s 
representing a Board of Management elected 
by various eo-sharers under the Colleotor'$ 
order of 23rd March 1908. This question 
appears to baye been desided against the 
plaintiffs by a destee cf the High Court i in 
‘Suit No. 96 of 1898 whioh was passed on 
the 7th July 1896. Apparently, after the 
decree was paased, the plaintiff remained 
in possession, and, nothing was actually 
done by the ather side to get into possession 
until the Collector's order of the Ist August 

1508.' 

“it ig " suggested, in the first plaae, that the 
plaintiff can task on the period of adverse 
possession before the deoree i in Snit No, 36 
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of 1893 to the period after the deoree, so 
that they acquired an absolute title after 
twelve years from the date of the original pos- 
session, That isan argument whioh we cannot 
assede to. The period of adverse possession 
is calculated for the benefit of the party 
setting up adverse possession, and if he loses, 
then there is an end of that period, and he 
must, if he wishes to acquire a good title 
by adverse possession, start afresh after the 
decree. But we cannot presume, sinos the 
deoree was passed by the High Court on the 
7th July 1896, that the plaintiffs in this 
suit dertemined at onse to hold adversely 
to the successful party, and in effect in 
contempt of the deoree of the High Court. 
It is quite possible, after the deeree had 
been passed and after the successful party 
was so remiss in seeking to execute it, 
the plaintiffs might have gathered fresh 
sourage, and might have, after a sertain 
period had elapsed from the date cf the 
deoree, determined to set up again a title in 
themselves against the suesessful party in 
' that suit. But we bave no evidence of 
that and certainly there is no evidence that 
they took that attitude before the lst August 
1908. But we think that it would require 
very strong evVideros indeed on the part of a 
losing party to acquire a fresh title by 
adverse possession against the déoree of the 
‘High Court or of any Court, and he would 
sertainly bave to aot in suoh a way that 
the parties interested sould bave no doubt 
whatever with regard to his motives in 
order that they might be enabled to take 
proper steps to stop time from running. 
Bat in this case although the exeoution of 
the decree in Suit No. 96 of 1898 was barred 
by time yet as laid down by the late Chief 
Justice in Bala Kushaba v. Abai Amrita 
(1) although the remedy may be barred the 
right remains. We, therefore, think that the 
deeision of the learned District Judge was 
correot, The appeal fails and must be dë- 
missed with costs, 


m di : Appsal dismissed, 


(1) 4 Ind, Cas, 246; 11 Bom, L., R. 1093. 
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ALLAHABAD HIGH COURT. 
Ssconp Civin Appean No, 740 or 1917. 
May 19, 1920, 

Present :——-Mr. Justise Ryves and Mr, 
Justice Gokal Prasad, 

NANU AND OTHERS —DEFENDANTS 
— APPELLANTS 
feT598 
MATHURA PRASAD AND OTHERS 
—-PLAINTIFFS AND DEFENDANTS 


— RESPONDENTS, 
Mortgage by co-sharer— Partition — Fraudulent er. 
change belween mortgagor and co-sharers—Mortgagee, 
position of. 


Under the guise of a partition, a frandulent 
exchange of lands was effected between a mortgagor 
and his co-sharers, and by virtue of that partition 
the mortgagee got lands of-much inferior quality 
than he would have been entitled to, if the partition 
had been fair and above-board: 

Held, that the partition did noi in any way affect. 
the rights of the mortgagee tothe undivided share 
of his mortgagor. [p. 98, col, 2.] 

Second appeal against the desision of 
the Additional Judge, Saharanpur, dated the 
27th of March 19-7. 

Messrs, G, W. Dillon and S. A, Haidar, for 
the Appellant. 

Dr. S. N. Sen and Mr, Damodar Das, for 
the Respondents. 


J UDGMENT.—The faots of the oase have 
been fully set forth in the judgments of the 
Courts below and need not be repeated 
here at length. The  plaintiff.respondent 
is à mortgagee who had obtained & deoree 
for sale and later on besame the purohaser 
of the property in dispute in exeontion of 
of his own decree. After this deoree had 
been passed, oertain partition proceedings, 
whioh had been pending from before, resulted 
in a partition under which? aseording to 
the plaintiff, lands of very inferior quality 
were allotted to the mortgagor-judgment: 
debtor, and lands of superior quality were 
placed in the shares of his other ap sharers, 
The plaintiff obtained formal possession over 
the undivided share of his jadgment- debtor 
which had been mortgaged to him. , This 
wason the 19th of dune 1914 and the 
partition proceedings wers completed on the 
24th of June 1914, It appears, however, 
that when the plaintiff wanted to reap the 
advantages: whioh acsrued to him from the 
purshase of the-undiwded  half.share be. 
longing to his judgment-debtor, the defend. 
ant interfered and set up the partition 


98 
>. 
NANU V. MATHURA PRASAD. 


which bad been effected behind the plaint- 
iff's back. The plaintiff then brought the 
present suit for a deolaration that he was 
entitled to possession of a half undivided 
Share, and that the partition was not bind- 
ing upon him and was fraudulent. He also 
slaimed actual possession and damages. The 
defense, amongst other pleas, was that the 
partition was not fraudulent, that the suit 
was not maintainable besause it offended 
against the provisions of seotion 233 (k) 
of the Revenue Ast. The Subordinate 
Judge oame to the conclusion that the suit 
was nob barred by the provisions of the 
Land Revenue Ast, II of 1901, and his find- 
ing has been left untoushed by the lower 
Appellate Court and has not been challenged 
in appeal before us. He, however, found 
that it had not been shown that the judg- 
ment-debtor and his so-sharers eolluded to- 
gether to defeat the plaintiff's rights, and, 
therefore, the partition sould not be inter- 
fered with, and dismissed the suit. On 
appeal by the plaintiffs the Distriot Judge 
eame tothe sonslusion that it had heen 
proved beyond all - possible doubt that 
Nanu (the mortgagor), Bansi and Khubi, 
his eo-sharers, sonspired to  defraud the 
plaintiff and to that end effeeted a frandulent 
exchange of land under the guise of a 
partition amongst themselves. He also found 
that the partition was a bogus one and it 
sould not in any way effect the plaintiff's 
rights and decreed the plaintiff's olaim for 
recovery of possession, dismissing that for 
mesne profits. Some of the defendants, in- 
eluding the mortgagor, come here in seeond 
appeal and raise various points, The first 
and the last grounds of appeal have not 
been at all touehed upon by the learned 
Counsel for the appellant in his argument. 
The seeond ground has not been pressed 
either. The ease, however, whioh haa been 
Birong)y pressed before usin argument somes 
to this tBat the plaintiff was not entitled 
to a desree beeause he had not shown that 
he had been in any way damnified by this 
fraudiflent partition, and relianee has been 
plased ona lafge number of eases dealing 
with the subject. This ease which resembles 
the presgnt one „most olosely is that of 
Mahadeo Prasad v. Takia Bibi (1),. The enly 
distinotion, if any, is that in that oase the 


(1) 26 A. 19; A, W. N (1802) 182, 
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purchase by the mortgagee. deoree- holder 
was made after the partition had been 
carried out, whereas in the present ease the 
purchase was made before the partition waa. 
eompleted. If this distinetion sould make 
any difference at all, it would be one in 
favour of the  plaintiff-respondent. The 
argument put forward before us, shortly, 
comes to this that the plaintiff has made 
“a good bargain in so faras his purchase 
of the other items of the mortgaged pro.. 
perty is concerned, and that the plaintiff 
could not be damnified besause he had not 
taken into consideration the profit which 
he has made out of the other purshase. 
The learned Counsel sould not show us 
any authority under whioh we sould oompel 
the plaintiff to give an ascount of the other 
purchase. So faras the judgments of the 
Courta below go, this point does not seem 
to have been .tonshed upon nor does it 
appear to have been raised anywhere, 80 
that we are nob in a position to. state 
whether there wasany justification for this 
statement. Then if was sontended, on the ` 
strength of the ruling aforesaid, that we 
ought to remit an issue to find out whether 
the plaintiff had been in any way damnified, 
and, if so, what relief he Was entitled to; 
but having regard to the finding of fast 
referred tdabove, namely, that the partition 
was & bogus one, having been brought about 
to defeat the plaintiffs’ olaim, and that by 
virtue of that partition the defendant-mort- 
gagor got lands of mush inferior quality 
than he would have been entitled to if 
the partition had been fair and above. 
board, we do not see how any question re- 
mains still to be desided. If is slear, and 
more than olear, from the above finding that 
the plaintiff has been damnified. We think 
there is no foras in this appeal. We, 
therefore, dismiss this appeal with  sosts 
inoluding in this Court-fees on the higher 
soslo, 


Appeal dismissed, 
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PATNA HIGH COURT. 
Firat Crvin Appears Nos, 28 AND 30 
: or 1918, 
August 9, 1920. 

Present :—Sivr Dawson Miller, Kr., Ohief 
Justice, and Justice Sir B. K, Mulliok, Kr. 
Kumar BRAJ MOHAN SINGH — 
PLAINTIFF-—ÀPPELLANT IN F. A. No. 28 
AND RisPONDENT IN No. 80 
versus 
LACHMI NARAIN AGARWALA 
AND OTHERS— DxarFkNDANTS— RESPONDENTS 


IN F., A, No. 28 AND ÁPPELLANTS IN No. 30, 

Stamp Act (II of 1899), ss. 20, 86—0Object and 
construction of Act—Scope of s. 86--Mining lease 
bearing stamp of certain value—Royalty, whether can 
be recovered beyond the value covered by stamp on 
payment of penalty. 


Unlike the Evidence Act, the Stamp Act does not 
base its rules on theories of relevancy. or of public 
policy. It is purely fisoal and insists that certain 
documents shall pay a contribution to the State 
according to the purpose for which they were execut- 
ed. In regard to cextain documents which create 
aright to money it prescribes that unless the stamp 
is proportionate to the valuation of the claim the 
document shall be inadmissible in evidence, and 
where the intention of the parties is that the valuas 
tion shal] be unlimited it enacts by section 26 that 
the claimant will be entitled to realise a sum pro. 
portionate to the stimp fee paid, subject to certain 


exceptions in the case of royalties on coal It. 


follows that wherever the claim exceeds the amount 
proportionate to the stamp the document is not duly 
stamped for the purpose for which it wes executed 
within the meaning of section 85 of the Stamp 
Act, and the provisions of the section would apply 
thereto, [p. 104, col, 2.] 

There is nothing in the words of saction 35 of the 
Stamp Act which necessarily excludes its operation 
from m covered by section 26 of the Act, [p. 104, 
col I. 

Where a mining lease bears a stamp of a certain 
value, the lessor's right to recover royalty is not 
confined to the amount covered by the stamp; if it is 
found that he is entitled to a greater amount he can 
be given a decree for the sum tg which he is entitl. 
ed on compliance with the provistons of section 35 
of the Stamp Act. [p- 104, col. 1.] 


Appeal from a decision of the Subordinatg 
Judge, Purulia dated the 27th September 
1917. 

Mr. A. K. Rai for the Plaintiff, 

Messrs, Wasan Imam, P. K. Sen, A. B. 
Mukharit and S, K. Mitter, for the Defend. 
ants. š 


JUDGMENT, : e 

MirngB, O. J.—1l« this oase both the 
plaintiff and the defendants have preferred 
appeals numbered respectively 28 and 30 of 
1918 from the judgment and desree of the 


4 


99 


Subordinate Judge of Purulia, dated the 27th 
September 1917. 

The suit out of which the appeals arise 
was inalituted on the 6th Marah 1917 by 
the plaintiff as lessor against the defendants 
ag lessees of 32 bighas of soal land, situate 
in Mouza Jharia, elaiming royalty and 
commission on coal raised from the land 
in question for the years 1911 to 1916, 
The lease under whioh the plaintiff slaims 
is dated the 14th Desember 1906. The land 
is demised for a term of 99; years in 
consideration of a sum of Rs. 1,920 Salami, 
Subjeet to oertain conditions as to payment 
of royalty and commission. By the terms 
of the lease it is provided that the lessees 
shall be bound to pay commission at the 
rate of 5 annas per ton on all sorta of 
coal, including dust, whioh shall be raised 
from the mine and despatehed by rail or 
sold or otherwise disposed of at the month 
of the pit. The eommission is payable by 
four quarterly instalménts during the year 
and arrears bear interest at 1 pereent. per 
mensem. There is also a provision for a 
minimum royalty of Rs. 960 per annum 
payable by the lessees even if the som- 
mission at 5 annas per ton falls short of 
that amount. The doaument was stamped 
with a revenue stamp of Hs. 40 of whioh 
Ra, 20 is payable in respest of the Salami 
and the balanee for the estimated amount 
of the average yearly eommission, whieh 
on astamp of that value would be Rs. 2,000, 
The plaintiff was unable to give particulars 
of the astua! quantity of soal raised from 
the mine during the six years in question 
but he valued his claim at Rs. 39,000,an 
amount whioh on the evidense tarned out 
to be excessive, His oase was that, by the 
terms of the lease, he was entitled to 
commission on all eoal raised from the 
mine whether despatshed by rail or® sold 
at the pit’s mouth or whether appfopriated 
by the lessees for their own purposes in 
sonnestion with the working of the mine, 

The defendants sontended that they ‘vera 
not liable under the terms of the lease for 
sommission on the soal used by them for 
furnaces of the boilers and for othgr pur- 
poses, sonnested with the working of the 
mine but only for sueh soal as wasraised 
and astually despatehed by rail or sold or 
otherwise transferred losally. They further 
eontended that as the stamp og the lease 
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was Rs. 20 only in respest of commission 
the plaintiff was precluded by sestion 25 
of. the. Stamp - Aot -from claiming any 
commission beyond -that which was propor- 
tionate to the amount of the stamp and sould 
not cure the defest by.payment of a penalty 
under gestion 35 of the Act in such a 
ease, 

It should be mentioned that the plaintiff 
had previously sued the same defendants for 
eommission in respect of coal used by them 
for their own purposes during the years 
1968 to 1911. For those years commision 
had been paid on the ooal despatched by 


rail or sold locally but the plaintiff slaimed - 


in addition commission on the aoal consumed 
by the lessees themselves for the purposes 
mentioned. That case had been .tried by 
the learned Subordinate Judge before whom 
the present oase came and had been 
desided by hima few months earlier dis- 
missing the plaintiff's claim for such com. 
mission and he desided. the same issue in 
ihe present casein the same manner holding 
that the plaintiff was entitled to commission 
only on the coal despatshed by rail or sold 
locally ; and, assessing the commission for 
the years in question in the present sase 
upon the soal actually sold, he gave the 
plaintiff a desree for Rs, £0,622-5-9. lf 
the plaintiff's contention is right that he ia 
entitled to commission on all eoal raised, it 
is admitted that the amount awarded should 
be inereased by Hs. 3,320. 

. With regard to the defendants sontention 
that the plaintiff ia not entitled to olaim 
any commission beyond that proportionate 
to the value of the stamp the learned Judge 
desided that, under section 35 of the Stamp 
Ast the plaintiff was entitled, upon paying 
the deficit duty and penalty, amonnting in 
all to Rs. 1,980, to enforee his contract to 
the fyll amount of the commission payable 
under the lease. If, on the other hand, the 


defendants' contention is right, the plaintiff : 


would only be entitled to commission at 
ihe yate of Rs. 2,000 per s&nnum whioh 
for the -six years in question amcunts to 
Rs, 19,000 instead of Rs. 20,622 5.9. 

In Appeal No. 28 of 1918 the plaintiff is 
ihe. appellant aed contends that ihe learned 
Judge. was wrong in refusing te award him 
gommission upon the eoal used by the defend- 
antes. In the previous suit in whioh a 
similar claim was made for tho years 1903 


te 
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to 191l and dismissed.by the le: 
an appeal numbered 187 of 19 
ferred to this Court by the pla 
that decision. In that appeal 
and defendants were the same 
the question for determination \ 
question and arose ander the 

It was heard before this Benel 
ago and was desided against | 
appellant. It is unnesessary 
again our reasons for arriving 
slusion, The question is one a 
pretation of the terms of the} 
decided that no sommission wa 
the lessees on soal sonsumed a 
by them for the purposes of 

The plaintiff's appeal is ascordin; 
with oosts. 


In Appeal No. 30 of 1918 th 
are the appellants and sonten 
learned Judge was not justifiec 
the provisions of sestion 26 c 
Aot, in awarding the plaintiff 
sion in excess of an amount pre 
the value of ‘the stamp se. 
per annum, 


Seotion 26 provides, — “Where 
or value ‘of the subject- matt 
instromegt chargeable with 
duty eannot be ascertained 
of ita execution or first exec 
shall be claimable under such 
more than the highest amonn! 
whieh, if stated in an instru: 
same desoription, the stamp t 
would, at the date of sush ex 
been euffigient ", There is ap 
section relating to the case. of 
mine in which royalty or a s 
produce is received as the re 
the rent and it,$98 provided in 
such a lease, granted by. any: 
than the Secretary of State 
fhat it shall be sufficient to bi 
such royalty or value of such 
purpose of stamp duty at Rs. £ 
and in such a case the “whol 
such royalty or ‘share shall | 
under such leases The duty 
leaces is contained in Article 3 

of the Aet. Clause (q) of € 
applicable to the present oase, t 
lease eis granted for a fine or 
for money advanced 1n. addit 
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reserved, In rush a ease the duty is the 
B&me as on a eonveyanoe for a consideration 
equal to the amount or value of suoh fine 
or premium or advance as set forth in the 
lease in addition to the duty whish would 
have been payable on such lease if no 
fine or premium or advance had been paid 
or delivered, A oonveyanoe for a considera- 
tion of Re, 1,920 would require a Rs, 20 
-stamp and in addition where the lease, as 
in the present sase, purports to be for a 
term in excess of three years under Article 35 
(iii) a further duty is payable equal to that of 
„a conveyance for a consideration equal to 
the amount or value of the average annual 
rent reserved. A further Rs. 20 was paid 
in respect to the average annual value 
whiob, in the case of a conveyance, would 
represent a consideration of Rs.2,000. It 
would appear, therefore, that under section 
26 of the Stamp Act nothing is slaimable 
under the instrament in question beyond 
„the amount or value for whioh the stamp 
is sufficient. The duty payable in the ease 
of a lease where a ‘rent or royalty is reserved 
is undoubtedly an ad valorem duty, In the 
case of a mining lease, however, where tha 
royalty must necessarily be a matter of 
uncertainty the parties must estimate what 
they sonsider tő be the average annual 
value. They may estimate it at any amount 
they please, but in order to potest the 
revenue section 26 provides that nothing 
shall be elaimable in such & ease beyond 
the highest amouut or value for which the 
stamp is sufficient subject, however, to the 
proviso that if a stamp is paid commensurate 
with an annual value of Rs. 20,000 (whioh 
in the sase of a lease would bea Rs. 200 
stamp) then the whole amount shall be 
elaimable whether ib exceeds Rs, 20,002 
or not. The lessor, therefore, has the option 
of choosing his own stamp-duty in sucha 
ease and if he wished to” protest himself 
from the limitation of the section he should 
take eare to see that the stamp paid eg 
sufficient to cover the maximum amount 
which he may be likely to become entitled 
to by way of reyalty under the lease, If 
he deliberately chooses “to pay a duty of 
less than Rs. 200 (the maxinium amount) 
he must always run the riak of being debarred 
from exercising his claim against the lessde 
for the full amount of royalty payable under 
the instrament, and, in the face of the 
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express provisions of the seetion, Bis has 
nobody bnt himself to blame for suoh a 
sontingensy. 


The plaintiff contends, however, that under 
section <5 of the Act the Court had power, 
as the Subordinate Judge held, to enable 
him to enforce his elaim for the full amount 
recoverable under the instrument, by exacting 
the penalty therein mentioned. That seetion 
provides that, — "No instrument shargeable 
with duty shall be admitted in evidenos 
for any purpose by any person having by 
law or oonsent of parties authority to 
receive evidense, or shall be acted upon, 
registered or authenticated by any such 
person or by any public offiser, unless 
such instrument is duly stamped", But the 
proviso to that section, upon whieh the plain- 
tiff relies, enacts that any such instrument, 
with oertain exceptions not material to the 
present oase, shall bo admitted in evidenee 
on payment of the duty with which the same 
is chargeable, or, in the case of an instrument 
insuffisiently stamped, of the amount required 
to make np sush duty, together with a 
penalty of 10 times the amount of the duty 
or defisiensy. 


The learned Counsel for the defendants 
contends that the proviso is not applieable 
to the present case, His argument is, that 
it cannot be said that the instrament was 
not admissible in evidence or sould not be 
acted upon unless registered or authenticated 
by any public officer. It was a perfeotly 
valid instrament for all purposes subject 
to the limitation contained in seation 26, 4 
limitation whioh must be deemed to have 


‘bean accepted by the lessor by his own 


deliberate aet and at his own option, and 
the law does not require that the instru- 
ment in question shall bear a stamp of 
any greater value than that whieh it actual. 
ly bears and hence it sannot be said that 
the instromer# is not duly stamped seeord. 
ing to law. Seation 35, he argtes, only 
applies to those instruments whioh are either 
unstamped or not duly stamped and has no 
application to the present ease, The*stamp 
was an optional stamp and the lessor must 
abide by his option. 

I confess that I was impressed. by thig 
argument put forward by Mr. Hasan Imam 
on behalf of tbe defendants. In support 
of it he referred to the ease of Syed Keramug 
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AM v. Moonshee Abdol Wahab (1). 
That was a ease under the Stamp Aot of 
1860. It was a suit brought by the mutwalee 
of the Hooghly Imambara against the 
treasurer of that endowment and his sureties 
for a sum of Rs. 17,2&0 alleged to have 
been misappropriated by the treasurer. The 
sesurity-bond was executed on an optional 
stamp of Rs. 8. It was held that no larger 
pum sould be resovered under section l4 of 
the Aet of 1860 npon a bond exeeuted upon 
an optional stamp than that optional stamp 
covered (in that ease Hs. 1,000) and that 
no amount of penalty could make up the 
defisieney in the stamp. The predecessor 
of the Subordinate Judge in the first in- 
atanee had permitted the plaintiff to pay 
the penalty, but on protest made on the part 
of the sureties the judgment ofthe Court 
was reserved on that point, vzz., whether 
the plaintiff sould reaover more than the 
amount eovered by the stamp, The Subordi. 
nate Judge, on perusal of the 13th and 
14th sections of Aot XXAVI of 1860, 
held it to be illegal for a Civil Court to 
pass an order for the resovery of a sum 
in excess of the amount whieh may be 
reeeived on the strength of a document 
engrossed upon an optional stamp. Heson- 
sidered that slause 6 of seotiun 13 of that 
Aet provided that when documents are 
engrossed .upon insufficiently stampsd or on 
unstamped paper the sum paid as penalty, 
is to make up the deficienoy in stamp but 
that there was no provision to the effect 
that the defisiensy should be made up by 
the exaction of a penalty in the oase of 
a dooument engrossed upon an optional stamp, 
On appeal to the High Oourt the decision 
of the Subordinate Judge was affirmed. 
Seetion 14 of hne Aot of 1860 provided that 
"No larger sum shall be recovered in any 
Court of Justisa by reason of any deed, 
instrument, or writing for whioh an optional 
stamp 18, indieated to be proper by the 
said sehedule, than the largest sum for 
whiob, if speoially stated in a deed, instru. 
ment or writing of the same denomination, 
the stamp actually used under the option 
so given would be of sufficient value. And 
no such ‘deed, instrument or writing shall 
be held. by &ny.Gourt of Justice to be valid 
in respect to any saw of money-larger than 


(1) 17 W. R 191, 
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that for whieh the stamp on the said deed; 
instrument or writing would be sufficient.” 
But sestion 13 of the Act then in foree, 
which enabled the Court to admit the in- 
strument cn payment of a penalty, referred 
to doeuments executed on  insuffieient or 
unstamped paper from aceident, ignoranse, ine 
advertense, mistake or other unavoidable cause, 
The High Court sonsidered that as the doou- 
ment was neither unstamped or insufficiently 
stamped from accident, ignorance, inad- 
vertenee, mistake or other unavoidable sause 
it was not eovered by the provisions of 
section 13 and that no larger sum could be 
recovered by reason of seation 14 than was 
commensurate with the optional stamp on the 
doeument. It is further to be notieed that in 
that coase no actual figure was mentioned in 
the bond as the amonnt for whieh the sureties 
would be liable, the only indieation of the 
limit of the liability being the stamp. That 
oase oan hardly be regarded as an authority 
on the interpretation of seotion 35 of the 
present Aot which differs materially from 
section 13 of the Aot of 1860. Under the 
present Ast, the Court has power to sure 
the defest in an insufficiently stamped doeu- 
ment whether the insufficiency is due to 
mere inadvertenee or sosident or not, and 
if it can be held that the provisions of 
section 26 are subject to the Court’s power 
of interferenee under section 35 it would not 
matter that the value of the stamp was the 
result of mature deliberation. 

On the other hand, the plaintiff 
relied upon later desisions which  inoline 
towards the view that a dofisieney in the 
value of the stamp oan be eured by payment 
of a penalty even where the value 
is optional. In 1881 the ease of Collector 
of Tanjore’ v. Ramasamter (2) was desided 
under the Stamp Act of 1869. The instru- 
ment in question® was an jara lease, the 
rent reserved being a portion of the produee, 
the value of whieh varied from year 
tô year. The dooument was stamped 
as a lease with a Rs. 4 stamp whioh 
was the proper stamp for a value of 
Ra. 800. For the first year Re, 824 had 
been paid by the defendant. The plaintiff 
sued to recover réot for a subsequent period 
and ft was objected that he was not entitled 
to resover more than the amount eovered 


(2) 9-M. 842; 1 Ind, Dec, (na) 708, . 
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by the stamp. As the prise of grain had 
risen his olaim exoeeded Rs. 800 per annum. 
The Subordinate Judge sonsidered that the 
plaintiff sould nof recover more than the 
amount recovered for the first year and 
dismissed ‘his suit for the balanso. Under the 
provisions of the Act then in foree the 
stimp ‘had to be calculated upon the 
estimated value of the firat year's rent and 
not as at present upon the average annual 
value. On appeal to the High Court it was 
desided that as the Ast then in forse 
directed the parties fo have regard to the 
rent reserved inthe first year as determining 


the proper stamp duty the penalty for an 


insuffisient estimate should attaeh only to 
the obligation for that year ond that sufficient 
effest would be given to section 26 of the 
Ast of 1879 by holding that in the first 
year of the term no more sould be resovered 
than the amount on which the stamp duty 
was ooniputed, but that in any subsequent year 
the amount resoverable was to be determined 
by the terms of ¢he instruments, It was not 
neoossery, therefore, to determine whether the 
defisiensy eould be cured by payment ofa 
penalty. The basia of the desision, however, 
cannot apply in the present ease where the 
royalty must, be oalenlated not on the 
amount payable in the frst m but on the 
average annual value. 

In 1886 in Muljt Bechar v. Jetha Jeshankar 
(3), the Chief Justise and two other Judges 
of the Bombay High Court, on a reference 
by the Sabordinate Judge under section 49 
of the Stamp Act of 1879, desided that a 
document written on a stamp of one anna was 
good under slause 2 of section 12; Regulation 
XVIII of 1827, but that the plaintiff sould 
not obtain onit a judgment for a sum or 
value beyond what was covered by the stamp. 
They held, however, that thers was nothing 
to prevent the Court frdm allowing him to 
obtain judgment for a larger sum by paying 
an additional stamp duty and penalty, 


In 1906 in the oase of Nathu Gangaram v. 
Hansraj Morarit (4) it was stated by Russell, 
J., that the eífest of sestion 35 of the Stamp 
Aot of 1999 was that, when any instrument, 
not being one of those exsepted in sub-sestion 
(a), is tendered in Conrt, the Court ia to 
acssept it and shall admit it as evidenee *on 


(8) 10 B. 289; 5 Ind, Dec. (N, s.) 647. 
* « (4) 9 Bom, L, R, 122, 
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y 
payment of the duty; and the person tender- 
ing it is entitled to oompəl the Court to 
acaept the instrument if the duty and penalty 
are paid, there being nothing in the sestion 
whieh prevents an instrument which is not 
absolutely rejected or whioh comes within 
the exseption from being admitted on pay- 
ment of penalty. That was a ease in whioh 
it was held that an ad valorem stamp duty 
was necessary for the instrument in question 
which was an assignment of a shose In-aetion 
the value of whish sould not presumably ba 
definitely ascertained. No objestion, however, 
appears to have been taken that seetion 25 
was a barto the operation of sestion 35. 

One other ease may be referred to which was 
relied on by the learned Subordinate Judge in 
support of the desision at whick he arrived, 
namely, the caseof Gomezv, Young (5), decided 
in 1869, Theimmediate question for determina. 
tion was whether a promissory note auífisient- 
ly stamped to oover the principal sum due 
but not the interest was admissible in evi- 
denae. Phear, J., decided that it was not and 
rejected it. Oa appeal Sir Barnes Peasosk, 
C. J, took a contrary view with whish 
MoPherson, J. agreed. In the eourse of his 
judgment the learned Onief Justice is reported 
to have said —' I should be very sorry to 
see justise defeated by holding that a man 
is to lose his whole slaim by making a 
mistake as to the sonstruetion to be put 
upon the Indian Act, when the aonstrnotion 
put upon it is in assordance with the 
construstion which has been put upon similar 
words in the English Statute, The greatest 
injustice might be eaused if we wera 
to hold that the plaintiff should lose his 
whole elaim simply beeause he made such 
a mistake," The desision is not a direct 
authority upon the question* under considera: 
tion, but, I ventrue to think, it oorreotly 
expresses the attitude whish the Courtsshould 
endeavour to adopt in dealing with the 
Stamp Act in its effest upon the ,ontrastual 
obligations oreated between the parties. 
Seetion 27 requires the sonsideration and 
other fasts affecting the shargeability of any 
instrument to be set forth therein, In 
dealing with a similar provision m the 
English Statute, "No eade that I know”, 
said Lindley, L. J, "cam be cited to shew : 
that that part of the Aot is otherwise than 

(5) 12 W. R. A. 0, 7, €. 1; 2 B. L. B, O, C. J. 165; 
1 Ind. Dec. (N. 8.) 1001. 
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directory or that a mig-stated aonsideration 
would invalidate a deed". Pcwell v. London 
& Provincial Bank (6). The objeot of the 
Stamp Act is not to alter the terms of the 
bargain between the parties bat to protest 
the revenue by exoluding proof of the bargain 
by aninstrument unduly stamped. By deny- 
ing the benefit of section 35 in the case of 
mining leases requiring an ad talorem stamp 
when the value ean only be estimated the 
reverue would gain nothing. Jn fact it 
would suffer loss. The only person benefited 
would be the lessee who would escape a 
pari of the obligation which by his contract 
he undertook to bear. Section 35 provides 
the means by whioh, in the oase of the 
estimate proving deficient, the revenue can 
be amply protested and the terms of the 
bargain.can be proved and given effect to, 
I ean find nothing in the words of cection 
35 which necessarily excludes its operation 
from. cases covered by seation £6. It would 
be a strange result, whioh the Legislature 
eould hardly have intended, if an instrument 
bearing nostamp and, therefore, not admissible 
in evidence under section 35,could ke validated 
by payment of a penalty under the proviso 
of that section whereas a similar irstru- 
ment bearing a stamp and, therefore, admis. 
sible and enforseable to a limited extent 
could in no cate be fully enforeed even 
by paying the panalty, or admitted in 
evidence for the purpose of proving the 
full-extent of the sontract entered into 
hetween the parties. The argument that 
the instrumert in tke present oase is duly 
stamped within the meaning of cection 35 
and, therefore, not entitled to the benefit 
of the proviso appears to me to be falla. 
Gious. One must look at the existing sircum- 
stances to cee whetherthe stamp is sufficient. 
It is true thet, as long as the royalty does 
not exceed the estimated amount upon whish 
the stamp iscomputed, no objection san be 
taken to fhe instrumnet on the ground of 
deficiency inthe stamp, but once the estimate 
is exceeded -the instrument becomes insuffi- 
sienly gtamped for the only purpose for 
whioh it can bé,put in evidence, that is for 
thé purpose of proving and enforeing the 
terms of the borgain between the parties. 
“ It becomes just as muoh unduly stemped 


* 


- (6) (1898) 2 Ch. D. 5E5; G2 L. J. Ch, 705; 2 R, 492 
69 L. T. 421; 41 W, R. 646, 
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in the altéred sirsumetanses as if tho leasé 
had been one for à fixed rent written on 
a stamp inadequate for thé expressed amount. 
I am of opinion that the désision of .the 
learned Subordinate Judga was right and 
that this appeal should be dismissed with 
coats. m y 
Munucs, J.—I agree that the Subordinate 
Judge was right in applying section 35 to 
the lease in question. In that sestion 
the words “no instrumsnt shargeable with 
duty shall be admitted in evidence for any 
purpose” mean "shall be admitted in eviderce 
for any purpose for which a stamp is 


'"peeessary", and so it has been held that, 


althoagh a dosument is inadmissible for the 
purpóie cf proving a olaim, it may be 
admissible for a collateral purpose, that is 
& purpose foreign and not subordinate to 
the purpose for whieh the doeument was 
executed. Unlike the Bvidense Ast the 
Stamp Act does not base its rules on theo- 
ries of releyanoy or of publis poliey. It 
is purely fiscal and insiste that certain 
documents shall pay a sontribution to the 
state according to the purpose for whioh 
they were exesuted, In regard to certain 
documents which oreate a right to money 

it prescribes that mnless thgestamp is pro- | 
portionate to the valuation of the claim the 
document ghall be inadmissible in evidence 
and where the intention of the parties is 
that the valuation shall be unlimited it 
enacts by section £6 that the slaimant 
will be entitled to realise a sum propor- 
tionate to the stamp-fee paid, subjeet to 
certain exceptions in the oase of royalties 
on coal, It follows that, wherever the slaim 
exceeds the amount proportionate to tke 
stamp, the doeument is not duly estamp- 
ed for the purpose for whioh it was 
executed. 

In regard to ibt lease tinder sonsidera. 
tion, the objeet of the parties was oleaily 
to create an unlimited liability ard, there. 
for8, ihe ad valorem fee of Rs, 20 was not 
the proper fee. Section 35 of tha Aot, 
therefcre, was rightly ealled in aid by the 
Subordirate Judge and I agree that the appeal 
inust fail. à 

, . Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Seconn Civi, Arrea No, 1224 or 1917. 
June 15, 1920. 

Present:— Mr. Justioo Sulaiman aud. 

' Mr. Justice Gokul Prasad, 
RAM SAROOP—PrimNmTFF— 
APPELLANT 
versus 
DALPAT RAT AND OTHERS — DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1£08), O. XXL: 
93—Ezecution of decree—Sale set aside—Auction-pur- 
chaser, remedy of[—Swit to recover purchase-money, 
whether maintainable, 


There is no principle of equity or law according 
to which an auction-purchaser is entitled to a refund 
of the purchase-money, in case it is discovered 
later on that the judgment-debtor had no saleable 
interest. The remedy provided by Order XXI, rule 
98 ofthe Civil Procedure Code is confined to an 
order for re-payment under the circumstances men- 
tionéd in the rule. A suit for refund of the purchase. 
money is not maintainable. [p. 112, col. 1.] 


Sesond appeal from a deorse of the Distriot 
Judge, Budaun, 


Mr, Tek Bahatlur Sapru,. for the Appel. 
lant, 

The Hon'ble Mr. Lakshmi Narain (with him 
Babu Narain Frasad Asthana), for thé Re. 
spondents, 


“JUDGMENT, 

SULAIMAN, J.— This is a plaintiff's appeal 
arising out of a suit brought by an auotion- 
purchaser for resovery of the purahase. money 
paid by him, and taken away by the deeree- 
holder, as well as for the-surplus sale proseeds 
still in deposit in Court, on the ground that the 
judgment. debtor had no saleable interest inthe 
property sold atall. It appears that Dalpat 
Raiand Basant Rai, who are now represented 
by defendants Nos. 2 to 6. held a simple 
money.:deeree against one Durga Prasad for 
a sum of Rs. 1,206 and odd. In exe. 
cution of that deoree eertain property was 
attached as belonging “to the judgment. 
debtor and put up for sale and purchased 
by the  rresent  plaintiff.appellant «The 
appellant paid the  purehase-money and 
the sale was confirmed on the 27th of July 
1911. (ne Jawahir Lal brought a suit fora 
declaration of his ownif title and for setting 
aside the sale against the’ deeree holders, 
the judgment debtor and the auction-pur-. 
shaser. This suit was deoreed on the 1st of 
Desember 1911. The deoree-holders took 
.gut part of the sale-prooeeds, deposited in 
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Court in satisfaction cf their deoree, ldáving a 
sum of R$. 617-12 8 as the surplus sale-pro- 
ceéds, In 1917, the present suit was filed 
for reaovery of the purehase-money on the 
ground that the judgment debtor had no 
saleable interest in the property at all. The 
Court of first instance deoreed the suit with 
respect to the amount whieh was still in 
deposit in Court, but dismissed if as against 
the decrée-holders. The plaintiff appealed to 
the Court of the District Judge and the 
defendants filed cross objections. The learned 
Judge affirmed the decree of the Court of first 
instance, holding that the snit was not 
maintainable. The defendants have sub. 

mitted to the decree. The plaintiff has 
come up to this Court in sesond appeal. On 
his behalf it is contended that he is, in equity, 
entitled to resover the amount paid by him 
when he is rot able to retain the property, 
and that legally there is no bar to suoh a 
claim, 

As the appeal raises an important question 
of law itis nesessary to eonsider it at some 
length. Under section 258 of Act VIII of 
1859 it. was provided that,—“whenevera sale 
of immoveable property is set aside, the 
purchaser shall be entitled to reseive baok 
his purchase-money, with cr without interest, 
in such manner asit may appear proper to 
the Court to direct in each instanoe.” It is 
slear that, although under that Code, there 
was an express provision entitling the auction: 
purchaser fo receive back his purchase- 
money in oase the sale was set aside, there 
was no such provision in the case where the 
sale had not been set aside, even though it 
were found that the jadgment.debtor had no 
saleable interest in the property atall. Again, 
the Code did not expressly specify the manner 
in which the right to resovey this money could 
be enforced. It was open to the Court to direat 
the auotion-purohaser to resover his money 
by an application in that Court or by a sepa- 
rate regular suit. The rulings ugder this 
Code seem tohave resognised,as am established 
prinsiple of law, that a purobaser at a sale in 
exesution of a desree could not resover hia 
purehase-money if it turned out hat the 
judgment debtor had noesaleable interest 
in the property put up for sale, and that 
sestion 258 solely applied to those sases in 
whieh the sale had beef set asile for irre. 
gularity in publishing and oondueting it; 
vide, Sowdamtni Ohotgdhrain v. Krishna Kishore 
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Poddat (1), (where the sale had taken plase 
even prior to the Aet) Hira Laly. Karim- 
annissa (2), and Ram Narain Singh v, Maltab 
Bibi (3), While, therefore, the Code of 1859 
was in force, the Courts did not resognise 
any independent rule of equity, justice | or 
good aonssiense under which an anotion- 
purshacer could reeover his purshase-money 
if it turned out that the judgment-debtor 
had no saleable interest at all. The case of 
Dorab Ally Khan v. Abdool Azeez (4) requires 
spesial sonsideration,  beeause the learned 
Advosate for the appellant plases great re- 
lianee on it and has urged that the full signifi- 
eanse of this sase has not been appreciated in 
subsequent rulings. His contention is, that it 
bas not been alearly bornein mind that the 
Privy Couneil did ultimately remand the 
ease for the trialof the question whether 
ihe auction purchaser’s representative had 
shown a ease whioh, if proved, would entitle 
him to recover bask the purehase money, "as 
money had and received to his use as upon a 
total failure of eonsideration.”’ In that oase, 
in exeoution ofa simple money. decree, sertain 
property belonging to a judgment-debtor, 
situated in Oudh, had been seized by the 
Caleutta Sheriff at the instanoe of the 
deeree-holder and put up for eale and sold, 
Subsequently, the judgment debtor, in some 
proseedings in the Ondh Courts, obtained a 
decree declaring that the sale was null and 
void. On this tho anstion-purehaser’s repre. 
sentative brought a suit against the desree- 
holder for the resovery of the purshase- money 
paid by him. The question in that ease 
was not, whether the auotion-purchaser was 
entitled to reseive baok bis purchase-money 
if it was found that the jadgment-debtor had 
no saleable interest in the property at all, 
but the question yas, whether he was entitled 
to reoover the money if 15 was found that the 
Sheriff. had no jurisdiction to sell the pro- 
: perty although the property did in fast belong 
to thee judgment-debtor. In JDorab Ally 


Khan v. 4bdool Azeez (4) the question 
for sonsideration is stated to he 
as follows: "The question then arises, 
ean thee purehaser, at a zale by the 


(1) 4 B. L, B. 11 (F. B.); 12 W. B. 8 (F. BJ). 

(2) 2 A. 180; 1 Ind, Dec. (N. s.) 1082, 

(3) 2 A, 838; 1 Ind, Dec. (x. 8.) 1114. 

(4) 5 I. A, 116 at p, 124; 2 O. L. R, 629; 8 Suth. P, 
©. J. 6510; 8 Sar. P. 0. J. 818; 8 O. 608; 2 Ind. Jur, 


426; 1 Ind, Deo, (N. s.) 1997. " 


INDIAN OASES 


(1920 
Sheriff under a writ of fi. ja, upon 
being evicted by tke exeoution-debtor, 


recover the purchase-money, whieh he has 
paid, from the exeeution-ereditor if it 
should turn ont that the Sheriff had no 
authority to execute the writ at the 
place where the property was aituate.” 
The High Court of Caloutta [vide Dorab 
Ally Khan v. Khajah  Moheeooddeen (5)], 
had assumed that if the defendant was 
to be treated as a prinsipal in the trans- 
action the ease was governed by the 
ordinary rules relating to vendors and 
purchasers upon voluntary sales, and had 
applied the rule that a purchaser, who, 
after the execution of the sonveyanae, ia, 
evicted by a title to whioh the convenanta 
in the sonveyanee do not extend, cannot 
recover the  purchase-money from bis 
vendors, Their Lordships of the Privy 
Council held that the rule, which governed 
sales by private sontraots, was nob properly 
applieable to sales by the Sheriff. At 
the same time, on page 126, their Lordships 
remarked, “Now it is, of course, perfectly 
elear that when the property has been so | 
sold under a regular execution, and tke 

purchaser is afterwarda evisted under a 
title paramount to that of the judgment- 
debtor, he has no remedy against either 
the Sheriff or the judgment-oreditor, 
This, however, is because the Sheriff is 
authorised by the writ to seiza the property 
of the exeeution.debtor whieh lies within 
his territorial jurisdietion and to pasa the 
debtor’s title to it without warranting 
that title to be good. The Sheriff, how- 
ever, if he acts ultra vires oannot invoke 
the protection which the law gives to him 
when acting within his jurisdiction.” That 
the desision of that oase turned on the 
absence of jurisdiction in the Sheriff to 
sell the property je further borne out by 
the remarks on page 127 that, “Their 
Lordships think thatsupon a similar principle, 
theeSheriff may be held to undertake by 
his conduct that he has seized and put 
up for sale the property sold in the 
exereise of his jurisdietion, although when 
he has jurisdiction he does not in any 
way warrant that» the judgment-debtor 
had a good title to it, or guarantee that 

e 


(5) I C. 65; 24 W. R. 872, 1 Ind. Ded. 'w.5) 
35. : 


Yel, LVIII] 
BAM BAROOP Y, DALPATRAI, 


. the purohaser shall not be turned out of 
possession by some -person other than the 
judgment.debtor. In the present. sane, the 
subject-matter of the sale was the estate 
of. the exeoution-debtor, so that, if the 
Sheriff had had jurisdistion, his conveyance 
would have passed the title. It was 
solely because he was acting bsyond his 
territorial jurisdiction that the sale besame 
inoperative and wholly ineffectual.” ^ As 
the ease had not been approached by the 
Oourta below from the sorrest point of 
view their Lordships felt that the astion 
eould not be determined withont further 
investigation into the facts. It is true 
that, in fhe soneluding portion of the 
judgment, their Lordships say, "They only 
deside that the plaintiff has not wholly 
failed to disclose a good eause of astion 
on. the faee of the resord;” hut their 
Lordships also say that they, “of course, 
offer no opinion whether the plaintiff 
will ultimately sueceed in establishing his 
right to any relief.” The distinguishing 
feature of that oase is that there, at 
the instanee of the desree-holder, the 
Sheriff had tried to sell property situated 
outside his jurisdiction, and in this he 
was “in the position of an ordinary person 
who has sold that which he had no title 
to sell In my opinion, this oase is no 
authority for the  propositifh that, inde- 
pendently of any provision of the Oode, 
an anétion purchaser has a right to 
recover his purahase-money by a regular 
suit when it is found that the judgment. 
debtor had no saleable interest at all, 
though. the property is situated within 
the jurisdiction of the exesution Court. 

Ast X of 1&77, and the consolidating 
Ast XIV of 1882, introdneed material 
alterations in the Code. Section 315 of 
Act XLV of 1582 previded two things,— 

(1) It gave the purohaser a right to 
receive baok his purehase.money from any 
person to whom the purehase-money bad 
been paid, in ease the sale was sst aside 
under section 312 or 313; and 

(2) It also gave him such right when, 
although the sale Was not set aside, it 
was found that thee judgment debtor had 
no saleable interest in the property which 
purported to be sold and the purchaser - 
was, for that reason, deprived of it. The 


., seotion then went on to provide that the 


* 
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re-payment of the said  purehsÉe-money 


. might be enforeed against the person to 


whom it had been paid under the rules 
provided by the Code for the  exesution 
of a deeree for money. 

A eontroversy naturally arose as to 
the austion-purehaser’s remedy 
was limited to an applisation in the ex- 
eoution department, or whether he oould 
maintain a separate suit. This controversy 
was set at rest by a deoision of the Foll 
Benoh of this Court, reported as 
Munna Singh v. Gajadhar Singh (6), where 
it was slearly laid down that there was 
no bar to a separate suit. The learned 
Advoeate for the appellant has strongly 


‘contended that this Fall Beneh oase re- 


eognises a rule of equity, independently of 
the provisions of any Oode, that s separate 
suit is maintainable. In wy opinion, the 
judgments of all the Judges who desided 
that case preceeded on the assumption 
that aright to resover the purshase-money 
was given to the auetion-purehaser by seotion 
315 of the Code, and I do not find any 
passage whieh would support the eontention 
that they decided that there was a right 
to recover the money independently of the 
provisions of that section. On the other 
hand, the judgment of Stuart, C. J.,, on 


page 582, makes it quite clear that the 


case was held to be governed by the 
third olause of sestion 315. That ease has, 
of sourse, been followed by this Court in sub. 
eases,—tide, Kishun Lal Y. 
Muhammad Safdar Al Khan (7), Shanto 
Chandar Mukerjt v. Nain Sukh (8) and 
Sidheswart Prasad Narain Singh w. Goshain 
Mayanand (9), in which it was clearly 
held tilat, outside the provisions of the 
Code of Civil Procedure, an auotion pur- 
chaser bad no right to resover back his 
purshase-money merely by showing that 
the judgment-debtor had no saleable in- 
terest, 

The provisions of Ast V ef 1908 differ 
from those of Aot X1V of 1882. In the, 
first place, the provision in section 318 to 
the effect that, when it is found, that the 


* 
(6) 6 A. 6777; A. W. N, (1888) 180; 8 Ind, Deo.(N. s.) 


491. 
(7) 13 A. 3858; A. W. M. (1891) 138; 7 Ind. Dee, 


"(N. 8.) 244. 
(8) 28 A. 355; A. W. N. (1901) 101, 
(9) 19 Ind, Cas, 986; 11 A. L. J. 606; 35 A. 419, _ 
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'judgment-debtor has ro saleablé interest 
in the property whioh is purported to ba 
‘sold, and the purchaser is for that reason 
deprived of it, the purshaser shall be en- 
titled to reseive bak his purshase-money, 
does not find a plàáée in Order KAT, 
¢3; and, in the next plase, 
the expression "shall be entitled to 
reseive bask hi8 purehase-nioney" has been 
're.plaeed by the words "shall be entitled 
to an order for re-payment of his purehase- 
money." In my opinion, these are material 
alterations which cannot be ignored. If 
no right existed independently of the pro. 
visions of section 315 of the Code of 
‘1882, entitling an audtion-purshaser to 
reseive bask his purehase.money by a 
regular euit in . case the judgment-debtor 
had no saleable interest, then it is  elear 
that :no such right is recognised by Order 
-XXÍ, rule 93; the only remedy provided 
by that rule is for the auotion.purchaser 
to apply for an order for reepayment of 
the pürshásé-money in sse the sale has 
been set aside by the Court, In my opinion, 
" geotion 315 of the old Code had given a 
substantive right to an  auetion.purehaser 
to bring a separate suit, That right has 
not been granted by Order XXI, rule 93. 
As had been held in the oases desided 
before Ast XIV of 1982 eame into foree, 
there was no independent right under 
whioh an auction-purchaser could  reseive 
back the purohase-money on the ground 
that the juüdgment-debtor had no saleable 
"interest in the property, apart from the 
express provisions of the Code of Civil 
‘Prosedure. . There is no sush provision in 
the present Code; on the other hand, 
Order XXI, rule 92 (3) rather ‘shows that 
‘no suit to set asjde an order confirming a 
sale oan be brought by any person against 
whom such order is made. The prohibition 
against a regular suit contained in the last 
slause ofesection 312 of Aot XIV of 1882 
“was very limited in scope, The seotion 
e provided that "no snit to set aside, on the 
ground of such irregularity, an order passed 
‘under this section shall be brought by 
the party againstewhom  sneh order has 
‘bean made,” . Whereas the third olause 
of Order XXI, rule 92 of the present Cede 
‘is very general in its terme, aud the ex.. 
pression 'on the ground of such irregularity” 
ig not to be found. thers, This seems to 
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anit ohallenging 
ean be brought 


indieate that no separate 
the order of sonfirmation 
on any ground whatsoéver. 


There is, a8 has already been observed, 
a olear distinction between auction sales 
and private sales. In the sage of a private 
salè whieh, is the result of a private 
contract bstwean the parties soneerned, 
there is either an express or implied 
warranty of title. If it subsequently turns 
out that the property transferred did not 
belong to the vando”, the vendee is in equity 
and justice entitled to get back his sala con- 
sideration. In av auction sale, however, which 
takes plase against the ‘vill of the judgment- 
debtor, there sould possibly, be no warranty 
of title on behalf of the judgment debtor, 
Nor does the desres-holder, through the sale 
offiser, give any gnarantee; he merely puts 
up for sale, the rights and interest whish the 
judgment-debtor might possess in the pro. 
perty. The austion-parchaser who purshases 
the properly, therefore, takes a risk, and if it 
turns out that the judgment-debtor really has 
no interest inthe property sought to be sold, 
it is the misfortune of the austion- purchaser, 
Unless there be a spécial remedy provided : 
for sompensation, I fail to discover any rule 
cf equity whieh would entitle, «him to get 
bask hia money. I ean conceive of many 
diffieulties whioh might arise if sueh a right 
is recognised independently of any express 
provision of law. It might be after a very 
long period that it is discovered that the 
judgment.debtor has no saleable interest at 
all. The sale.proeeeds might be distributed 
among a number of deoree-holders and it 
might be very hard on the deorec-holders 
to be called upon to refund the amount after 
several years. Again, if there be a rule of 
equity under whioh an auction purchaser oan 
recover kis purchase-money in oase it ig 
found that the judgyent debtor had no sale- 
able interest at all, why should he not also 
recover a proportionate amount when he has 
a smeiler interest than what purported to ba 
sold. In Mohtdeen Ibrahim v. Mahamed 
Meera Levvai (10) Napier, J., came to the 
eonolus:on that, under the new Uode of Civil 
Prcoedure, there was nO provision entitling 
an auotion purchaser *to receive biok his 
purchase Money in a regular suit, though it 


(10) 17 Ind. Cas. 417; 23 M. D. J 487; 12 M. L. T 
481; (19.2) M. W. N. 1130. 
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is true that Ayling, J., was a little doubtful 
on the point and considered it unnecessary fo 
express an opinion on it. In the oase of 
Ram Kumar Shaha y. Ram Gour Shaha (11) 
the Calentta High Court was of the same 
Opinion and pointed ont that, before the 
passing of Act XtV of 18&2, no sush right 
was resognised, as is manifest from the 
desision in Dorab Ally Khan v, Abdool Azsee: 
(4) and that it was only under the provisions 
of section 315 of Act XLV of 1882 that a 
right to bring a suit was recognised. 

In. Muhammad Najib Ullah v. Jat Narain 
(12) a Division Beneh of this Court seems 
to have doubted the soundness of the desision 
in Munna Singh v. Gajadhar Singh (6), and 
felt inclined to refer the point to a Fall 
Bensh. Bat, before doing so, they thought 
it desirable to refer an issue as to the interest 
of the jadgment-debtor at the time of the 
sale. in Nannu Lal v. Bhagwan Das (13) 
. the point raised in this appeal was olearly 
desided against the appellant. That oase is 
on all fours with the present ease and lam 
in perfect accord with the reasoning of the 
learned Ohief Justice who delivered the 
judgment in that case. "he provisions of 
As’ V of 1908 do not resognise the right of 
an austion-purehaser to maintain a suit for 
the recovery of the purchase money or to get 
the sgle set aside. His right is limited to 
an ‘application for an order for re-payment of 
the purshase-money after the sale has been 
set aside, Jn my opinior, therefcre, the find. 
ing of the learned District Judge that the 
suit was not maintainable is eorreot. 

On behalf of the respondent it was further 
urged that, on the face of it, the suit was 
barred by limitation baoause the dcoree 
deolaring the sale to have been null and void 
was passed on the Ist of Dacember 1911 
and the suit was broughé& more than three 
years after it, It is contended that, either 
Article 97 or Article 62 vf the Limitation Aat 
applies to this oase, and the suit is barrel by 
the three years’ role, There may be diffi. 
eulty in holding that either Article ‘7 or 
Article 62 applies. If ngither of these articles 
applies then the general Artjcle 120 would 
apply. However, in viéw of my opinion as to 

x LJ 
n a 1) 2 In 2 Ind. Cas. 559; 87 C. 67; 18 O. W. N, 1050; 10 


. (12) 96 Tnd. Cas, 59; 86 A. 529; 12 A. L. J. 908. 
(18) 871Ind, Cas.-9; "39 A. 114; 14 A, L, J. 1218, 
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the non: maintainability of the suit, I consider 
it quite unnecessary to decide this point. I 
would, therefore, dismiss the appeal. 

Gokur Prasan, J.—I agree in the sonolu- 
sion arrived at by my learned colleague. As 
the point raised is, however, of some import- 
anoe I would like to add a few observa- 
tions, 

The question whioh srises in this case, put 
shortly, comes to this. Ina sase where it is 
found that the property sold by auotion in 
execution of a deeree does not belong to a 
judgment debtor, is it open to an auction- 
purehaser to bring a suit, independently of 
the provisions of the Civil Procedure Code, 
to enforee a elaim for refund of the purohase- 
money on the ground, either of failure of son- 
sideration, or of a rule of equity that where 
a party has parted with a sum of money and 
has not had the full benefit of it, the person 
who has had the benefit of that money is 
bound to refund it? The question is not an 
easy one to answer, and the difficulty has. 
been made still greater by the fact that, in 
order to see that an  auction-.purehaser is: 
not prejudiced, there have been attempts by 
the Lagislatare to safeguard his rights to a 
certain extent, Most of the oases cited at 
the Bar have dealt with the spscial provisions 
of the Codes whish governed the austion 
purchases under oonsiderafion. Bat the 
question really which has to be desided in the 
present suit is, if being admitted or being 
beyond dispute that the present Code of. 
Civil Proeedure resognises no sush general 
right except to the extent to whioh it is. 
limited under Order XXI, rule 93 of the 
Civil Prooedure Code, which admittedly does 
not apply to the present oase, does a suit 
lie independently of thos provisions? In 
order to understand the position olearly it 
will be necessary to trace to some extent the 
history of the various pieses of legislation 
relating to this subjest. The first in point 
of time which, so faras India 18 concerned, 
dealt with this subject is Regulation VII of 
1825. The 7th olanse of the 3rd section of 
that Regulation provided, — "In all *oases of 
publie sale of property under this Regulation: 
it shall be olearly explained to the bidders - 


at the sale, that nothieg is guaranteed to- 


them im the land or ‘other property sold, 
beyond the rights and interests therein of 
the individuals answerable for the amount of* 
the decree, or ofber process in execution of. 
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which the sale is made.” Or, in other 
words, the only guarantee which attended 
the auetion-sales was a guarantee that the 
judgment-debtor, or those who olaim through 
him, would not recover back the property, 
This Regulation was apparently founded on 
the rule of English Jaw that there is 
no warranty of title in auction sales except in 
so far that the Conrt's jurisdiction to sell the 
property is assured; See Dorab Ally Khan v. 
Abdool Azeez (4). There is no guarantee 
"that the judgment-debtor had a good title 
to the property or a guarantee that the 
purshaser shall not be turned out of posses. 
sion by some person other than the judg- 
ment debtor. This was the rule enforeed 
before the passing of Aet VIII of 1859. 
The sase of Sowdamint Ohowdhrain v. Krishna 
Kishore Poddar (1), desided by & Full Bench 
of the Calontta High Court, very well ex- 
presses the principle underlying such sales, 
The sale in that sase took place in the 
year 1854, and the Judges there were son- 
sidering the question as to whether the 
auction purchaser oould have any right to 
a refund of the purehase-money in case 
it was subsequently discovered that: the 
judgment-debtor had no saleable interest in 
the property, The judgment was delivered 
by Peasosk, O. Ja, and, after quoting the 
well-known passage from Sugden on Vendors 
and Purehasers:whieh has also been referred 
to in the judgment of the Privy Oounoil 
in the sase of Dorab Ally Khan v. Abdool 
Azeez (4), the learned Judge proseeded to 
observe as follows :— 

"mhereis a great distinetion between the 
ense of a purohaser being evioted by title 
paramount, and that of the conveyance by 
the vendors being set aside. In the one 
ease the owner of the land recovers not. 
withstanding the conveyance, because it was 
- a gonveyanse of his land by a person who 
had no right to sonvey it; in the other 
ease, where a sale has been set aside, the 
purchaser usually hasa . right to recover 
baok his purohase-money, because it would 
be inequitable that the vendor should retain 
the purehase-monsy when there are grounds 
for setting aside the sale by whieh the 
‘sontraet is put an abd to. Buta Court of 
Equity does not set aside a conveyance simply 
besause the conveying perty had no title to 
the property. There must be something 
more, sagh as fraud or the like, to indusa 


INDIAN OASES, 


[1520 


the Court to interfere in that manner, A 
purchaser at a sale in exeesution knows that 
all that he purshases is the right and title 
of tha judgment.debtor. He knows that 
no one guarantees to him that the judgment- 
debtor bas & good title, and he purehases the 
property with .his eyes open and he regu- 
lates the prioe which he bids for the land 
with reference to the ciroumstanses under 
whish he is purehasing, and the risk he 
runs," In the absence of any express 
legislation, e. g, Acts of 1859, 1877 and 
1882, this principle would seem to regulate 
the right of an &uoction-purahaser so far as 
his right to a refund of the purohase- money 
is coneerned. The oldest sase on the sub- 
jest, which I have been able to discover, is 
a Ful Bench decision of the Oalentta 
Sudder Court, Dost Mahomed Khan v. Pro- 
sunnonath Roy (14), The deoision is not res 
ported in full but the principle laid down 
is that, “a purehaser at a sale in satisfac- 
tion of a deoree, of a party’s rights and 
interests, is not entitled to the recovery of 
his purehase-money, on the rights and 
interests sold turning out to be without 
title." Another ease is Baboo Rughoonath Suhay 
v. Brübeharee Lal (15). In that oase the 
auction sale was set aside in a regular 
suit and thgir Lordships eame to the same 
sonolusion. It was, perhaps, to remove the 
hardships thus entailed upon an austion- 
purchaser that sestion 258 of Act VIII of 
1859 was enacted. . 


Questions arose about the interpretation 
of this section and, in some of them, ib 
was held that the right giyen under this 
section was an absolute right, see Greesh 
Ohunder Pottar v. Lookhooda Moyee Dabee 
(16) and Brojendur Roy Ohowdhry v. Jugur- 
nath Roy (17). . 


Lator on, when Ast X of 1877 was passed, 
it was enacted in sestion 315 that, “when 
it iw found that the judgment-debtor had 
no saleable interest in the property which 
purported to be sold. and the purehaser 
is, for that reason, deprived of dt, the 
purchaser shall be entitled to reseive back 


i ap (1855) 11 S. D. A. B. (L. P.) 640; 14-Ind, Dec, 
0, 8.) 806. ° M 
(16) (1867) 18 S. D. A.R. (L, P.) 486; 16 Ind, Deo 
(o. 5.) 839. 
(18) 1 W.' B, 56. : ° 
(17) 6 W. R. 147, Ra 
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his purehase-money (with or without in. 
terest as the Court may direst) from any 
person to whom the purahase. money has 
been paid, ets.’ This was the first cocasion 
on which the right ofan austion-purchaser 
to a refund of the purchage-money, simply 
on the ground of dissovery that the judg- 
ment-debtor had no saleable interest in 
the property, was reeognised. The same 
was the effect of the amending and con- 
solidating enactment of Act XIV of 1522. 
Most of the cases which have been sited 
to us were oases in whish the existence 
of this right to a refund was admitted, 
but the only question was whether the 
remedy lay by oertain proceedings by way 
of an application, or there was also a 
remedy by a separate suit. This Oourt 
consistently held that the remedy provided 
by seotion 258 of Act VIII of 1&59 or 
section 315 of Acts of 1677 and 18:2 was 
only permissive; or, in other worda, it was 
not the only remedy open to an austion- 
purchaser but he sovld enforse the right 
given to him by the above sections by a 
separate suit also. It was held by thia 
High Court that the sestion was only 
permissive and that an auotion-purchaser 
had a right of tuit. None of the older 
oases toushed, or oould touch, upon the point 
now raised before us, namely, whether, 
independently of the enastment in the Civil 
Prosedure Code, there was any right of 
suit; besause in all those oases the atten- 
tion of ‘the Courts was directed to the 
special provisions of the enactment then 
under consideration. The only oases in 
whioh these prinaiples hava been touched 
upon are the following Shetkh Mahomed 
Bastrullah v. Sheikh Abdulla (18), Shanto 
Chandar Mukerji v. Nain Sukh (8), Sidheswart 
Prasad Narain Singh v. Gpshain Mayanand 
(9) and Dorab Ally Khan v. Abdool Azeez (4) 
The present Code of Oivjl Prosedure, Aot 
V of 1908, has departed from the enasb- 
ment of 1877 and 1882 in this respeot, 
that in this Act the provision regarding 
the right. of an auotion-purohaser to a 
refund of his purehase-mdney on the ground 
that the judgmen*.debtog had” no saleable 
interest in it, has been omitted Dm Tej 
Bahadur Sapru, on behalf of the appellant, 
has strongly relied upon the ruling in 


(18) 4 B, L: R. (App:) 86; 16 W. B 1962, 
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Munna Singh v. Gajadhar Singh (6), and 
has sontended that the said ease supports 
his contention to the full He has argued 
‘that the oase has laid down in elear and 
unambiguous language that the austion- 
purshaser had a right of suit where it 
was dissovered subsequently that the judg- 
ment-debtor bad no saleable interest in the 
property. But, we must bear in mind, that, 
all through that ease it was not aontested 
that sush a right did exist in the anotion- 
purchaser. The whole contest was sentred 
round the question whether the remedy of the 
auction-purchaser was by a separate suit or 
by way of proceedings in execution. That 
case, . therefore, does not support the oonten- 
tion so well put forward and strenuously 
urged. He has tried to distinguish the sase 
in Dorab Ali Khan v. Abdool Azeez (4) 
on the ground that, although their 
Lordsbips in one part of the judgment 
held that there was no warranty 
of title in &uetion sales, and, therefore, an 
auction purohaser had no right to a refund 
of the purshase-money, still, further on, 
about the olose of the judgment, they remand 
the oase for trial dn the merits. But, we 
must bear in mind, that, the ciroumstances of 
that case were somewhat peouliar, The sale of 
certain property outside hia jurisdistion was 
made by the Sheriff. There was a 
further question if the auction-purehaser- 
knew that the Sheriff was acting ulira vires 
in selling property beyond the losal limits of 
his own jurisdiostion, and, thirdly, there waa a 
question as to the amount realised and appro- 
priated by the anetion-purshaser whieh might 
have to be set-off against the purohase- 
money, in oase the Court came to the oon- 
clusion that he was entitle to the latter. 
Their Lordships of the Privy Council eon. 
sidered, first of all, the position of sales at 
austion eondueted by the Sheriff who had 
jurisdiotion to sell the property, and” came 
tothe conclusion that, if that had ‘been the 
ease, there would have been no question that 
the auction-purschaser had no right to a 


refund of the purehase-money, but they went 


on to held that, asthe Shériff had acted 
beyond his jurisdiction, therefore, the follow. 
ing considerations might prevail, First, 
whether the anotion-purehaser puroehased the 
property with full knpwledge that he was 
,purohasing something whieh the Sheriff had 
no right to sell. If this faet wag found- 
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against the auction-purehaser, perhaps, the 
suit might fail, but. none-the-less, it wasa 
fact whioh was to be found one way or the 
other, and in case it turned ont thet the 
austion-purshaser had no intimation of the 
defeat in the proceedings taken by the 
Sheriff, the further question that might arise 
would be as to the amount whioh he would 
be entitled toget the refund of; and it was 
only for the consideration of these latter 
points that theoase was sent back to the 
High Oonrt, so that these last observations 
did in no way detraet from the meaning of 
the previous pronounsement. That this is 
the meaning of their Lordships of the 
Privy Counoil is also evident from the views 
taken by the various High Courts in India 
in a large number of cases in which this 
gase, as the leading ease onthe subject, bas 
very often been disoussed and referred to. 
As an example, we might mention the case 
of Shanto Ohandar Mukerji v. Nain Sukh (8) 
decided by this Court. We bave also to bear 
in mind the fast that, in oases where it has 
been found that the judgment-debtor had 
only a smaller interest in the property sold, 
sompared to what was purported to be sold, 
the Courts had never allowed the auction- 
purchaser a proportionate refund, which 
they would bave done if there had been some 
prineiple of equity, justice and good son. 
soience which enabled the austion- purohaser 
to claim a refund, Apart altogether from the 
provisions of the Codes of Civil Procedure 
of 1877 and 1882, whioh would. have entitled 
the auction purchaser to a refund of the full 
amount of the purchase-money, in case it 
was found that the judgment-debtor had 
no title whatever, there sould nave been no 
warrant for hglding that, if the interest 
whish the judgment-debtor really had in the 
property was smaller than what was sold, 
a proportionate reduction in the purohase- 
money should not have been refunded to the 
auation-purchaser. There is, thus, no doubt 
whatever that there is no principle of equity 
or law according to whioh an auoclion-pur- 
ehaser*is entitled toa refund of the parchase- 
money, in oase # is discovered later on that 
the judgment-debtor had no saleable interest. 
The whole of the daw on this subjest to be 
found inthe reported cases in whish such a 
right has been resognised, is on the express 
wordings of the varidus sestions of the 
different enactments. I am, therefore, of 
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opinion that the cease reported in Nannu Lal 
v.' Bhagwan Dass (13) wasrightly desided, 
and that, having regard to the provisions of 
the present Code of Civil Procedure, a suit 
for refund does not lie exsspt in a sasa where 
a sale is set aside under the provisions of 
Order XXI, rule £2, 

I would, iherefore, agree with the order 
proposed. 

By tae Court.—The order of the Court ia 
that the appeal ba dismissed with s2sts. 


. Appeal dismissed. 


SRN mentang HERMAN 


NAGPUR JUDIOIAL COMMISSIONER’S 
COURT. : 
Seconp Oivin APPBAL No, 237 or 1919. 
July 17, 1920. 

Present :—Mr, Hallifax A. J, C. 
JODHRAJ—PrAINTIFE— 
APPELLANT 
versus 
DAULAT AND OTHERS — DEFENDANTS 


— RESPONDENTS, 
C. P. Tenancy dct (XI of 1898), & 41 (7)— 
Occupancy @tenant—Alienation of part of holding 
— Landlord, whether can re-enter, 


An alienatjon by an absolute occupancy tenant of- 
n part of his holding without the consent of ‘the 
landlord does not entitle the malguzar to sue for 
ejectment of the transferee as a trespasser and to, 
re-enter on the ground that the transfer is void 
as against him under section 41 (7) of the Central’ 
Provinces Tenancy Act. [p. 118, col. 1.] 

Appeal against the deoree of the District! 
Judge, Nagpur, dated the 22nd February 1919, 
in Civil Appeal No. 105 of 1918, 

Mr. S. x, Barliqgay, for the Appellant, 

Messrs. M, B. *Niyog? and A, P. Sathaye, 
for the Respondents. 

eUDGMENT.—AIl the fasts that require 
seonsideration in this appeal ean be stated 
in a few words, In 1902 an absolute 


.009upanoy tenant mortgage a quarter share - 


in his holding of aout sixteen acres without 
the sonsent df his,landlord. The rent of 
the holding was Rs, 28 4 0. The mortgagee 
obtained. a deoree for foreclosure and in 
1916, in execution of thafdecres, a plot of 
four acres was demarsatel feom the hold: 
ing and the morigages' was putin posss. 
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Sion, The plot isrecorded in the jamabanit 
of 1916.17 (immediately after the Sattla- 
mení) as his oe ener oesupansy holding on 
& rent of Rs, 9 Toe malguzar in this 
suit alaims to eject the transferee as & 
trespasser and to re-enter, on the ground 
that tbe transfer is void as against him 
under section 41 (7) of the Tenanoy Act 
of 1898. 


My learned brother Maonair, who 
decided the appeal as Distriot Judge, adopted 
the reasoning in an unreported judgment 
of Sir Henry Drake Broskman, J.O., in 
Lachman v. Gangapuri^ (1) and also the rul 
ing of the Caleutta High Court in Icharan 
Singh v. Nilmoney Balidar (2) which is a 
ease from the Sambalpur Distrist governed 
by the Central Proviness Tenancy Aot. 
Lachman v. Gangapurt (1) refers to the 
sale of a defined and demaroated half of 
his absolute oscupansy holding of 24 acres 
by one Balaji without the landlord’s oon. 
sant, and the learped Judicial Commiasioner 
sAid:— In sesond appeal the only point 
pressed is that the transfer of 12 sores 
gave the landlords no right of entry. Oa 
the other side the dontentionlis that Lashman, 
baing a miére trespasser, should be ejasted, 
the interest of" Balaji being adequately 
protected by section 41 (8) of the Tenanoy 
‘Act, 1898, which will enable him to recover 
the land, if he eHooses to da 8». I think the 
oasé should ba desided with referensa to the 


principles that, in order to maintain au astion’ 


of ejestniont,'ad plaintiff must be entitled to im- 


mediate éntry and possession dnd that, before 


a landlord san eject his tenant’s transferee, 
hé must prova abandonment by the tenant; 
sse Bhola v. Fathu (3). Balaji’s holding 
18 one and indivisible; i6 ia not alleged that he 
has refuséd to pay the rent of the whole; and 
He oühnob be said to have. Abandoned: the 
holding" while stillin possession'of part. Ia 
Bansi Das y. Jagdip Narain, (4) the fasta ware 
similar to’ those now under sonsideration, 
in’ that, part of a holding was transferred’ 
and the olaim was for khas possession of the’ 
transferred patt dnly, ^ Bavarley and Treval- 
lyan, JJ., held that; whBther -or not the 
entire holding was transferable, ‘alienation of 


(1) 8. A. No. 20% of 905 7 ý 
' (2) 35:0. 470; 12 C: W, N; 636; 7 C. L. J. 499. - 
-(8) 165 C. P, L. R. 7. : 
X4). 24 C. 162; 12 Ind, Daa, (x. s.) 767 ` 
8 °° - 
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part would not work a forfeiture, Sheik 
Gozaffur Hossein v. Dablish (5) was a case 
where part of a non-transferable holding 
was transferred, and the same two Judges 
deolined to allow the landlord to recover the 
entirs holding; but Durga Prosad Sen v. Doula 
Gazee (€) is precisely in point. I may mention 
here that the judgments of Rampini, J., 
and Petheram, C. J., and Macpherson, J., 
referred to at page 161 of the ease last sited, 
will be found reprodueed on page oLv of 2 
Caleuttà Weekly Notes [Durga Charan Roy 
v. Pandab Nath (7).] The landlord's in. 
terests are safeguarded by recognising their 
right to sue the original tenant, Balaji, for 
the rent of the entire holding if he fails 
to pay, section 43 of the Tenansy Aot will 
enable them to sell the holding, and 
the sale sould no more be opposed by 
Lohman than it sould be by one who had 
taken the whole under an invalid sonveyance. 
Nor eau the provisions of section 42 of the 
Ast be overlooked; they protest an absolute 
ogeupany tenant from ejastment by his 
landlord as suoh “for any oanuse, ” 

The sams interpretation was put on 
the similar words used iù  sestion 43 of 
the Tenansy Aot of 1883 in Icharan Singh 
v. Nilmoney Balidar (2) though the case of 
an oosupansy tenant may possibly now bo 
differant in this respest from that of an 
absolute  ossupaney tenant throügh the 
changes introduced by the Acta of 1893 and 
1917, In the present cass it sannot by said 
that the tenant has abandoned even that 
part of his holding now in tha possession 
of his mortgagee until he has rafaged to 
pay rent for it. If he doas rafuse, tha 
landlord must sue him for the rant and ean 
ssll the whole: of tle holdipg if nesessary 
in execution ofthe deeree. Itis suggested 
that this opens a wide door to fraud be. 
cansa an absolute oscupaney tenant dan, in 
this view, transfer practically "the whole of 
hii holding without his landlord’e songent 
retaining only a very small portion, and the 
landlord would have no remí^dy against the 
transferee so long a3 the latter paid his 
rent through the original temant, a matter 
in whioh the tenant would doubtless ‘ba 
quite willing to oblige him. This- may 
possjbly o3aur, bat it must t bs ramembered 

(8) 1 C.-W. N. 162; 


. (6) 1 0, W. N. 160. - 
. (7) 2 6, W.N, cry. (155), 
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that the landlord has remedies other than 
the ejectment of the transferee and re-entry, 
though, perhaps, none quite so profitable to 
himself. The appeal fails and is dismissed 

with costs, 
Appeal dismissed. 





ALLAHABAD HIGH COURT, 
SECOND Civir, APPRAL No. 1294 or 1917, 
dune 17,1920. 

Present:—Mr, Justioe Sulaiman and 
Mr. Justice Gokal Prasad. 
JAWAHAR BANGO AND ANOTHER-— 
DEFENDANTS — APPELLANTS 
versus 
SHUJAAT HUSAIN BEG AND OTHERS =- 
PrLAINTIFF8— RESPONDENTS. 

Civil Procedwre Code (Act V of 1508), O. XLI, r, 88 
— Decree against several defendants—Appeal by some 
defendants—Appellate Court, power of, to modify 
decree in favour of non-appealing defendant, 


A. deores was made partly against A. and partly 
against B. A alone appealed and did not make B. a 
party to the appeal. The Appellate Court found that 
the whole claim of the plaintiff should have been 


, Georeed as against 4 alone: 


Held, that the Appellate Court had power, under 
Order XLI, rule 83, of the Civil Procedure Code, to 
modify the trial Court's decree by dismissing the 
plaintiff's suit as against B and deereeing the whole 
of it as against A.  [p. 116, cols. 1 & 2.) 


Second appeal from a deeree of the 
First Additional Judge, Aligarb, modify- 
ing that of the Assistant Collector, First 
Class. 

Mr, Narain Prasad Asthana, for the Appel- 
lants, . 

Messrs, Girdharilal Agarwala and lebal 
Ahmad, for the Respondents, 


JUDGMENT.—These two  eonneoted 
appeals gre appeals by the defendants in 
suits for profits under sestion 165 of the 
Tenaney Aot against their oo-sharers, It 
is adynitted that the plaintiffs are entitled 
to a 1/6th sharg of the total profits, 

Sesond Appeal No. 1296 arises out of 
a suit whish was brought on the 91st of 
July 1916, Thé8 suit was decreed partly 
against Kazim Ali Beg and partly against 
Musammats Jawabar Bano and Mumtaz 
Bano, Musammats Jawahar Banoand Mumtaz 
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Bano appealed to the Distriot cudge without 
making Kazim Ali Beg a party to the 
appeal, Kazim Ali did not appeal from 
the deeree against him.: No appeal or 
oross.objestion was filed by the plaintiffs 
against Musammais Jawahar Bano and 
Mumtaz Bano, 
Seeond Appeal No, 1293 arises out of 
Suit No. 12 of 1915 for profits by the. 
same plaintiffs against the same met of 
defendants but for different years. In 
this aase, also, a decree was passed against 
these two sets of defendants, but both of | 
them appealed to the Distriot Judge, After 
various remands, these three appeals were 
tried together by the Distrist Judge and 
have been disposed of by one judgment, 
which, unfortunately, has caused some oon. 
fusion. In the opinion of the  Distriet 
Judge, Kazim Ali was not liable for any 
share of the profits to the plaintiffs at all, 
On the other hand, he has found that 
Jawahar Bano and Mumtaz Bano had 
realissd more than thefr share of the 
profits and were alone responsible to the 
plaintiffs. The result of his finding was 
this, that he allowed Kazim Ali’s appeal 
in the second suit and exempted him 
altogether from all liability.- He dismissed 
Jawahar Bano’s and Mumtaz Bano’s appeal, 
but, at tle same time, he has modified the 
deeree of the first Court in both these. 
suits and deoreed the plaintiffs’ elaim for 
the amounts found due by the first Court 
as against Jawahar Bano and Mumtaz 
Bano, Only two appeals have been filed 
in this Court. No appeal has been filed 
by the defendanta, Jawahar Bano and’ 
Mumtaz Bano, from the deeree allowing 
the appeal of Kazim Ali against them. 
In our opinion when the District Judge 
was satisfied that it was Jawahar Bano 
and Mumtaz Bano alone who were liable 
to pay the plaintiffs’ share of the protita, 
had jurisdietion to modify the deere. 
of the first Court and deeree the plaintiffs’ 
claim as against these two defendants only. 
It is true that Kazim Aliwas not formally 
made a party in éhe appeal Whieh had 
arisen out of the first suit. But, as the 
modifisation of the desree was to be in 
favour of Kazim Ali himself, who had been 
& party to the original su, the defeet of his 
not having been formally brought on the 
resord in that appeal is not very material,” ° 
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Great reliance has been placed by the 
learned Vakil for the appellants on the 
Full Bensh ease of Rangamlal vw, Jhandu 
(1). In that case, in a suit brought by a 
Zemindar against a tenant for rent, the 
Court of first instance had deoreed the claim 
for a mush smaller amount than that slaimed 
by the plaintiff. The plaintiff submitted to 
the deoree and never appealed from it, The 
defendant-tenant appealed to the Distriot 
Judge, challenging the decree. After a 
remand the District Judge was of opinion 
that the defendant was, in reality, liable to 
pay more to the plaintiff, and he, while 
dismissing the defendant’s appeal, modified 
the decree of the first Court and granted 
the plaintiff a decree for a greater amount. 
The Fall Benoh in that oase held that, 
although the words of Order XLI, rule 33, 
were very wide and the Judge, strictly 
speaking, had jurisdiction to pass the decree 
whieh he had made, still there was nota 
proper exercise of jurisdiction by him in 
that ease. It was pointed out that, fin a 
ease where there is no suffisient reason for a 
respondent vegleeting either to appeal or 
to file objestiors, the Coart will hesitate 
before allowing him to objest at the hearing 
of the appeal. “Che ease before us, however, 
is slearly distinguishable. In the present 
oase, if we simply allowed the defendants’ 
appeal and dismissed the plaintiffs’ suit as 
against them, it would be doing a great 
injustice to the plaintiffs, besause they 
would be deprived of the amount to which 
they have been found entitled. The plaintiffs 
must have their deoree for profits, and 
the only question for consideration before 
the District Judge was whether that desree 
should be against one set of defendants or 
against another set of defendants, When 
the Judge was of opinion. that Kazim Ali, 
defendant, was really not liable to the 
plaintiffs for their profits, he exercised his 
jurisdiction .very properly in directing thet 
. the defendants, Jawahar Bano and Mumtaz 
Bano, should be made liable for the whole 
amount, Lu Seschd Appeal No. 1293, whieh 
arises out of the sesond suit, Kazim Ali 
was actually a respondent in the appeals 
before the Dictrist Judge and no defect of 
non-joinder ean be prged in tbat sase. * " 

We think that the learned District Judge 


(1) 11 Ind. Cas. 640;,84 A. 82; 8 A. La J, 1111. 
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has aoted within his jurisdistion in passing 
the deeree which he has passed and we find 
no grounds for holding that his exeraise of 
jurisdistion, as conferred on him by Order 
XLI, rule 33, has in any way been improper. 
Substantial justise has been done in 
this oase. These appeals are without forse 
and are hereby dismissed with costs, 


Appeals dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sscoxp Civi! APPEAL No. 91 or 1919, 
April 21, 1920. 

Present: —Mr. Lindsay, J. C. 
SAHEB BAKHSH SINGH—Prartizr— 
APPELLANT 
COTEUSE 


Tag HON'BLE Sir Raja MOHAMMAD 


ALI MOHAMMAD KHAN-—DEFENDANT-— _ 


RESPONDENT. 

Pleadings—Party, whether can succeed on case not 
set up-—Morigage—Redemption, suit for—Plea that 
enorigage was a sham, effect of——OCourt, whether can 
hold that transaction amounted to sale—OQlog on equity 
of redemption—Interest, high rate of—Hvidence Act (I 
of 1872), s. 92—Plea that document is fictitious —Hyi. 
dence, admissibility of. 


Where ina suit for redemption the case set up 
by the defendant is that the transaction waa a sham 
which was nob intended to have any legal effect, 
but was, for the purpose of defeating a thereatened 
claim to pre-emption, drawn up im order to mask a 
transaction of sale already completed, a finding that 
the transaction was intended to take effect as a sale 
cannot be sustained, as such finding, in effect, sets up 
a case that wasnob advanced by the defendant, [p, 
120, cols, 1 & 2,] ? 

It is not open to a plaintiff ina redemption suit 
to put forward a case of clog merely upon the 
ground that a high rate of interest has been stipulat- 
ed for in the mortgage-deed, nor, in the absence 
of any proof of undue influence or unfair deafing in 
the stipulation for interest, would the plaintiff be 
entitled to any relief on this head. [p. 121, ool. 2.] 

In a redemption suib the defendant is entitled to 
raise the plea that the deed ofgnortgage in suit is 
a fictitious document intended, to cover a previously 
completed transaction of sale between the parties, 
and, under the first profiso to section 92 of the 
Evidenoe Act, to prove any facts which would 
inyalidate the deed. [p. 119, cols. 1 & 2.] 
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Appeal from the decree of the second 
Additional District Judge, Lucknow, dated 
the 10th January 1919, confirming that of 
the Subordinate Judge, Bara Banki, dated 
the 19th September 1917, 

Babu Bisheshwar Nath Srivastava, for the 
Appellant. 

The Hon’ble Syed Wazir Hasan, for the 
Respondent. 

JUDGMENT,—This second appeal has 
arisen out of a suit for redemption which 
bas been dismissed in both the Courts 
below. The suit was brought by one Saheb 
Bakhsh Singh, who is the legal representa- 
tive of one Mahipat Singh, and the 
mortgage whish is in suit is said to have 
been executed by Mahipat Singh on the 
16th of June 1869 in favour of the 
then talugdar of Mahmudabad who is repre- 
sented now by the present defendant respond- 
ent. 

This document purports to mortgage two 
4-anna ebares in two villages named Sadra- 
pur and Nankuin. The mortgage-money 
was Rs. 5,0CO and the period of mortgage 
is thirty years. The mortgagee was to 
remain in possession and to appropriate the 
profits in satisfaction of a part of the 
interest. Over and above the profits, the 
mortgaged was io be entitle] to inferest 
at the rate of 24 per cent. per annum 
on the principal sum at the time of 
redemption. 
deed that there was to be no accounting bet- 
ween the parties at the time the redemption 
is sought, . 

The. defence set up inthis case was that, 
there’ was no relation of mortgagor and 
mortgagee between the parties and that 
the plaintiff wis not entitled toa decree 
for redemption. It was admitted that the 
deed upon which the plaintiff relied for 
the puypose of this suit had been executed 
and that .a- sum of Rs. 5,000 had changed 
bands at the time of the execution, but 
it was alleged that this document was 
really wot a- deed of morigageat alltut 
that it bad, begn exeouted as a mask to 
cover a transaction of sale whieh hed 
already been concluded between the parties. 


16 was stated that the purpose of executing the ' 


mortgage was to els any claim for pre. 


emption. 
The plaintiff denied ‘the 
forward in the written statement and main- 


It is also provided by the- 


allegations put 


"fiódo 


tained that the dosument was a document _ 


of mortgage and that his predecessor, 
Mahipat Singh, was, at the time the- 
dooument was drawn up, the owner of 
the shares mentioned in the mortgage:- 
deed. I5 was denied that any sale had: 
taken place in favour of the defendant's pre-. 
decessor, . 

Both the 


that, 


Courts below have some to’ 
findings which support the case put forward : 
by the defendant and they have both held : 
in spite of this dooument upon which: 


the plaintiff relies, there is no relation of mort- 


gagor and mortgagee between the parties, ' 


They have accordingly dismissed the plaint- : 


iffs snit. 2 


There are two other matters which. need : 
be mentioned here. Ib was part of the, 
plaintiffs case that the deed of mortgage, 
had -been executed in oiraumstances whiah , 


gave the mortgagee an unfair re eee 


of whish he availed himeelf for the pur. 
pose of extracting unaonscionable terms . 
from the mortgagor. In short, it was claimed , 
that the contract rate of interest should ` 
not bs allowel:'on the ground that undue . 
influence bad been exercised by the mort. 
gages. 
the effect that the plaintiff was entitled 


| to relief Seainst the onerous terms of the , 


mortgsge on the ground ' that there bad . 
been an attempt on 
mortgagee to-olog the equity of redemption. - 
Both the Courts below have found tbat., 
there was no undue ixfiuence and 
there is no slog against which the plaintiff . 
is entitled to relief; and, 
both held that in ease it be found that. 
the mortgage relation does exist between. 
the parties the plaintiff 1s entitled to redeem . 
only in accordanca with the terms of the. 


bond, 
The first matiere which is 
wilh 


this ease, The oase has heen argued .at. 
great length before me but,'put breadly, the 7 


argument on behalf of the appellant is that: 


there is no -evMunce on the reoord* 
to, support the oase which was set up by- 


the defendant. respondent, in his written: 


pleadings. and in the statements which 
were made by Counsel on ais mi: án 
Court. A x 


* 


Another plea was. *&leo seb up to. 


the part of the. 


that . , 


80, they have, 


i 


to be dealt: 
in sesond appeal is the defenses which ; 
was set up by the defendant-respondent in: 
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p.: After mush consideration of the oase I 
: have .come to the sonolusion that the argu- 
. ment for the plaintiff must prevail. I find 
-that there is no evidence on the reaord to 
¿prove the story which was "put forward by 
the defendant for the purpose of showing 
(that the mortgage deed in suit was a sham 
, dosument executed for the purpose of cloaking 
.&:previously completed transaction of sale. 
Before I some to discuss this malitor, it 
118 necessary to refer to a few faots relating 
„to the history of this property and the 
, dealings which took place in connection 
_with it. It is said that this property was, 
. before the time of the British annexation, 
,ineluded in the taluq: held by the talugdar 
,of Mahmudabad, Weether that be so or 
_not, itis a fast that the Sommary Settle- 
;ment was made with one Obhatar Pati 
(Singh who is a collatsral relative of the 
present plaintiff, Saheb Bakhsh Singh. 
(Sabeb Bakhsh Singh is a grandson of one 
, Jawahir Singh while Chhatar Pati Singh 
(«was the grandson of ons Basant Singh. 
,'The latter and Jawahir Singh were brothers. 
;Mahipat Singb, the man who exesuted the 
deed row in suit, was the paternal unole 
of the present plaintiff. Another person, 
, whose name requires to ba mentioned, is 
one Bhim Singh. He was a cousin of 
,Mabipat Singh the man who execnted the 
, deed which is now before the Court. 


When the time of the first Regular 
"Settlement came, the Court of Wards was 
“in eharge of the Mahmudabad estate and 
a suit was brought on behalf of the estate 
-for the recovery of these two villages of 


. Sadrapur and Nankuin and of certain other - 


: property, the Summary Settlement of whioh 
“had been made with Chhatar Pati Singh. 
“The elaim on behalf of the Mahmudabad estate 
' was dismissed. - 


.. After this had taken place, suits wera 
_ brought by Mahipat Singh and Bhim Singh 
of sertain shares in the property whieh 
“had been settled with OChhatar Pati Singh 
,ineluding,the two villages mentioned in the 
< mortgage- deed. In appeal, Mahipat Singh 
. and. Bhim Singh won s their elaims and 
, eaoh of them got a 4-anna share m esoh 
of the two villages as also in certain otHer 
property. After this had taken place, the 
£alugdar, on being released from the Court 
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of Wards, again brought suits for the pur" 


..pose of recovering these villages and other 


properties on the ground that they 


: belonged to the taluga and had been wrongly 


settled with Chhatar Pati Singh. In those 
suits Mahipat Singh and Bhim Singh, 
recovered their shares 
in the two villages mentioned in the deed, 
were made parties. In two cases, with whieh 
ws are not sonserned here, the talugdar 
succeeded in obtaining a deoree but in the 
other cases he was unsuccessful; and, co far 
as these two villages of Sadrapur and 
Nankuin were sonserned, his sase was 
definitely dismisEed. 

We come now to the 17th of Maroh 1859. 
On that date Mahipat Singh and Bhim 
Singh made an application to the Settle- 
ment Officer asking that mutation should 
be made in favour of the talugdar in respeot 
of their shares in Sadrapur, Nanknin and 
eight patits in sertain villages in respeot 
of which the suits of the Raja had been 
dismissed. In this application the previous 
history of the property was set out, There 
was a declaration that the property had 
been mortgaged before annexation to the 
predesessor in-interest of the £alugdar and 
that possession had been made over to the 
ialugdar. There was then a referenos made 
to the Summary Settlement made in the 
year 1264 Fasli with Ohhatar Pati Singh. 
It was stated in this petition that the 
Settlement was made with him bessause he 
had held a theka of the property from the 
talugdar and beeause possession had been 
made over to him under the theka. The 
application then wenton to recite that, in 
the Regular Settlement, the two applicants, 
that ia to say, Bhim Singh and Mahipat 
Singh, had put forward ® olaims against 
Chhatar Pati Singh and had got deorees 
against him for -annas share esoh in the 
property. It was stated further that the 
supplied with funds 
for this litigation by the taluqdur. The 
prayer was that mutation should be made 
in favour of the talugdar. There was no 
definite statement that the property had 
been actually transferred By sale or other- 
wise. There is nothing buta vague state. 
ment that the petitionegs had received from : 
the Raja the money which they had had to 
spend in running thejr oases against Chhatar 
Pati Singh. l i 
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The Settlement Offiser, Mr. MeMinn, refun- 
ed to aeeept this applisation for mutation 
on the ground that there was before him 
no definite evidenee of any transfer in favour 
of the Raja. After his order refnsing to 
make mutation, the mortgage now in suit 
was executed. There were also exeonted, 
subsequent to the date of the Settlement 
Offiser’s order, oertain other doouments of 
transfer which are desoribed as deeds of 
relinquishment. Later on, this document of 
mortgage was produeed in the Settlement 
‘Court before a Settlement Officer who had 
sueseeded Mr, MoMinn. "This gentleman 
apparently passed an order on the strength 
of this mortgage-deed  direoting that the 
ialugdar should be recorded in the khewat 
as the mortgagee of the properties mentioned 
in the deed. 

It is now possible to seb out elearly 
what the defence set up by the falugdar in 
the present case was. The story is to be 
collected from paragraphs 14, 15, 16, 17, 18, 
19, 20, and 21 of the written statement. 
In the fourteenth paragraph of the writtsn 
statement it was said that after the Court 
- cf Wards had lost the suit against Chhatar 
Pati the #alugdar's mother asked  Mahipat 
.Singh and Bhim Singh to file suits against 
Chhatar Pati Singh for the purpose of 
obtaining a deeree against him and that 
it was proposed to them that after they 
had obtained aueh decrees they should be 
paid the expenses they ineurred in the 
litigation against Chhatar Pati and in eon- 
sideration of their being paid this sum 
they were to transfer the property desreed 
to the talugdar who was & minor at that 
time. It is stated in paragraph fourteen 
of the written statement that both Mahipat 
and Bhim ascepted this proposal. Paragraph 
fifteen refers to the suits whioh were 
brought by Mahipat Singh and Bhim Singh 
and to the deerees whieh they obtained 
in the month of September 1866, Paragraph 
sixteen refers to the suits subsequently 
brought by the Raja against Chhatar Pati 
Singh, Mshipat Singh and Bhim Singh 
. and sontains an admission that the snit 
brought in respest of the two villages 
mentioned in the mortgage:deed failed on the 
5th of Febrnarye 1869. Then we come to 
* paragraph seventeen, which really contains 
-. the gist of the delenge rut forward by the 
ialugdarin this ccnneetion, This paragraph 
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sets oui that, after the Raja’s suit against 
Chhatar Pati Singh, Mahipat Singh and 
Bhim Singh had failed, he salled upon Mabipat 
Singh and Bhim Singh to fulfil the agree- 
ment referred to in paragraph fourteen of the 
written statement. It is alleged that there- 
upon Mahipat Singh transferred his share to 
the Raja by sale and put him in possession, 
The sale was an oralsale and the sonsidera- 
tion which was paid was the sum which 
Mahipat Singh had been out of pooket in 
prosesuting his suits against Chhatar Pati 
Singh. It was also alleged in{thia paragraph, 
seventeer, that a further sonsideration was a 
grant to Mahipat Singh and his wife for 
their joint lives of the profits of two villages 
Sastipur and Gorehta. In paragraph twenty- 
four of the written statement it was alleged 
that the sum paid to Mahipat Singh on 
account of his Jaw expenses in the eases he 
had against Ohhatar Pati Singh amounted 
to Rs. 2,500. Pausing here, it i8 at onog 
clear that the allegations in paragraph sevens 
teen amount to a statement thata definite 
sale had been arranged and sompleted in the 
early part of 1869 prior to the date of the 
applieation made for mutation. 
Paragraph eighteen refers to the muta- 
tion application dated the 17th of Maroh 
1869 which has been mentioned above. 
Paragraphs nineteen and twenty refer to 
various insidents whieh took plase in the 
course of the proceedings in mutation; and 
then we some to paragraph twenty-one, in 
whioh it is alleged that, in order to comply 
with the order of the Settlement Offieer and 
to protest the property against a threatened 
elaim for pre-emption made in the sourse of 
the mutation proceedings by Chhatar Pati 
Singh, Mahipat Singh exesuted the deed of 
mortgage on the 16th of June 1869, It was 
alleged, moreover, in this paragraph that a 
sum of Rs, 5,000,*as raid to Mahipat Singh 


‘by way of” additional consideration " and 


that this deed did- not affest, and was not in 
aby way intended to affeet, the sale trans- 
aotion referred to in paragraph seventeen as 
already sompleted. 

The plaintiff filed a written replieation to 
these allegations. It is not necessary for me 
to refer to it in detail. It is sufficient to 
observe that it was denied that any sueh 
sale, as was referred to in the written state- 
ment of the defendant, had ever taken 


- place. - . 


+ 
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Before parting with the pleadings in the ease, 
it will be as well to refer to certain oral pleas 
whieh were put before the Court on behalf 
of the defendant. The plaintiff had oom- 
plained in his replisation that the defendant 
had not furnished particulars of the negotia- 
tions for the sale referred toin the written 
statement and had not spesified the date on 
whish the sale had been soneluded. It is 
obvious that the Counsel who appeared for 
the defendant had some difficulty in answer- 
ing bhese points put forward on behalf of 
the plaintiff. However, he stated that the 
fasts upon whioh the defendant relied re- 
garding his defenee thata sale had taken 
place were all set out in paragraphs 14, 15, 
17 and 18 of the written statement. He 
informed the Court that no spesifie date sould 
be mentioned upon whieh the negotiations 
for sale had been commenced. ‘All he sould 
gay was, that the bargaining between the 
parties began some time after Marsh 1865 and 
that the whole transaction was completed 
early in the year 1869. Referring to the 
mortgage-deed of the 16th of June 1869, he 
deseribed it as being a " nominal dooument”’ 
in the sense that the previous transaction 
of sale was intended to be given effect 
to underthe guise ofa deed of mortgage. I 
may say bere fhat Iam unable to under- 
stand the meaning of this last plea. If 
possibly means that the dooument in suit, 
although in form a mortgage, was in reality a 
dead of sale. 

The learned Counsel added that a sum 
of Rs. 5,000 had actually passed at the 
time of the exeeution of this deed, He 
described this money as being a part 
of the original sonsideration” for the sale 
whieh had been previously  effeated. | My 
only comment on this last plea is that it is 
raising 8 ease which is inconsistent with the 
other pleas whieh were taken in the written 
statement. 

Before proceeding fur&her on this part of 
the ease, I may as well dispose of one objeoe- 
tion whieh was raised in the Courts below 
and whish had been repeated here. 
It is angued ‘that the defendant was 
not entitled to raise the plea that this 


deed of mortgage was  & fistitions 
dosument intended to sover a” pre- 
viously  eomplefed transaction 6f gale 


between the parties. I think the Courts 
below were right in saying that this abjeation 
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was not tenable. It appears to me that the 
ease is one’ whieh ean fairly be said to fall 
within the purview of the first proviso to 
section 92 of the Indian Evidense Act, The 
defendant was entitled to prove any faota 


-whioh would invalidate the dosument in suit, 
-and he certainly sould render the dosument 


invalid if he managed to prove that, at the 
date the mortgage was executed, the mort- 
gagor was not the owner of the property 
while he (the mortgagee) was the full owner, 
A man qannot mortgage hia own property 
to himself, and, if the defendant succeeded 
in establishing the story which he set up in 
his pleadings, there oan be no doubt that the 
deed in suit must be deemed to be of no legal 
effeot, 

However, I am satisfied that the appellant 
is right when he aontends that the story put 
forward by the defendant was not proved and 
that there is no evidense upon whioh it gan 
be held that a sale actually took plase before 
the mutation proceedings began in the month 
of Maroh 1869, It is an unfortunate oiroum- 
stance that both the Courts below have failed 
to keep in view what was the real point in 
issue between the parties, They have both 
allowed themselves to stray into a maz» of 
spesnlation and the findings at which they 
have arrived seem to me, upon analysis, to 
be quite ineonsistent with the oase setup in 
the written statement. There has been, in 
both judgments, a great deal of irreleyent and 
futile discussion, Both the Courts refer to 
the “rival theories put forward by the parties,” 
But we have nothing to do with theorieg 
put forward by the parties. Parties are under 
an obligation fo plead facts and to prove 
them; and the question, therefore, really ig 
whether the defendant gave proof of any 
facts from which it could béinferred that a 
sale had astually taken place in the early 
part of 1869, In order to show how the 
Courts have strayed away from tho point, I 
may refer to oertain passages in, the judg. 
After a 
great deal of speculative argument, horefors to 
the story put forward by thedefendant in 
paragraph 14 of the written statement in 
which it was alleged that the preliminary 
arrangement for thesale of this property wag 
entered into before Mahipst Singh and Bhim 
Sidfgh  sommensed their litigation with 
Chhatar Pati Singh. The Subordinate Judge 
says that this story is not proved to be trud 
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,and yet it is an essential part of the 
‘story whioh is put forward by the 
, defendant. He also refers to the 
inability of the defendant to prove the 
time at which the sale tock place. The 
Subordiante Judge then eeems to have 
‘found himself in some difficulty in the 


matter of explaining how it came to pass 
tbat a sum of Hs 5,000 was advanced at 
the time of tbe execution of this mortgage 
deed. He telle us that the outside value 
‘of. the property at the time was not 
‘more than Re 8,500, and soit is apparent 
that the Rs. 5,000 which changed hands at 
the time the deed was executed was, to 
say the least of if, a faney price. 
His eonelusion was that the talugdar was 
BO anxious to get the property that he 
did not mind paying for if more than 
what it was worth. Ia this sonneation, 
however, he omits from consideration the 
allegation: of the defendant that, in 
ddition to this sum of Rs 5,000, the 
ialugdar bad paid a sum of Rs, 2,500 on 
ascount of the sosts. As regards this 
latter allegation, regarding the amount of 
ooste, the Subordinate Jndgé in the aon. 
eluding portion cf hia judgment finds that 
there is no proof that this sum was paid 
to Mabipat Singh. Having got himself into 
a tangle, the learned Subordinate Judge solved 
the difficulty before him by finding that the 
deed in suit was intended to take effect as a 
deed of sale. He says that the only finding 
open to him in the case was that the deed 
in suit was intended to be a deed of 
gale. l 

To begin with, as a matter of law, the 
defendant was vot entitled to raise a esse 


of this kind; and, in this sonneotion, I 
reed only refer to the judgment of 
Jenkins, C. J, in Dattoo v. Ramchandra 


Totaram (1), a decision which was sited 
with approval by their Lordships of the 
Privy * Couneil in the ease reported as 
Maung Kyin v. Ma Shue La (2). But, 
over and above this, it is quite clear that 
the Subordinate Judge has found for the 
deferdant a case whioh was never set up, 
ne ` 

_ (1) 80 B. 119; 7 Bom. L. E. 669. 

' (2) 42 Ind. Cas. 642; 45 O. 320; 15 A. L, J. 826; 33 
M. L. J. 644; 8 P. L, W. 185; 6 L. W. 777; 220. W, N, 
257; 23 M. L. T. 86; 270. L.J. 175, 20 Bom. L. R, 
678; (1918) M. W. N. 300; L.B. R. 114; 11 Bur. L, 
T. 21; 44 I, A, 296 (P..C.). 
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It sertainly was not the plea of the defendant 
that this mortgage deed in suit purported 
to operate as a deed of sale or was intended 
so to operate. The case was that’ it was 
a sham transaction which was not intended 
to have any legal effest but was, for the 
purpose of defeating a threatened olaim to 
pre emption, drawn up in order to mask 
à transaction of sale already completed. 

It is quite olear, therefore, that the judg- 
ment of the frat Court cannot be supported, 
For similat reasons, it is impossible ta sustain 
the jadgment of the lower Appellate Court. 
There is, in the judgment of the learned 
Judge,a great deal of discussion of some 
vague agreement between the parties the 
object of which, acsording to the lower 
Court's judgment, was to “restore perman- 
ently " tothe falugdar the property that 
had been decreed to Bhim Singh and 
Mahipat Singh through the talugdar’s assis. 
tanse. I entertain some doubtas to what 
the learned Judge of the Oourt below 
means by restoration. I ognnot say whether 
he intended to find that the arrangement 
between the parties was one by way of 
restitution, that ia to say, an arrangement 
by whioh Bhim Singh and Mahipat Singh 
were to restora to the Raja property to 
whish they knew they had really no title. 
If that be the meaning of the learned 
Judge, then all that need be observed is 
that this was not the ease which was set 
up by the defendant. Farther, [ find from 
the judgment of the learned Judge that 
he rejects as absurd the ease put forward 
on behalf of the defendant that the reim- 
bursement to Bhim Singh and  Mahipat 
Singh of the aosta which they had ineurred 
in their litigation of Ohhatar Pati Singh 
was to ba the sonsideration for what the 
learned Judge calls “ restoration." I agree 
with the learnede Judge that such a story, 
on the face of it, does appear to be absurd. 
It is very  diffisult to understand why 
should 
agree to ` restore” to the  (alugdar any 
property whieh they won in their suits 
against Chhatar Pati Singh*merelg in oonsi. 
deration of their being paid their out-of. posket 
expenses by the Raga. It is obvious enough 
that an arrangement of this kind brought 
no benéfSt whatever to Bhim singh and 
‘Mahipat Singh, The point, however, is that 


this story, whieh the learned Additional 


Vol, LVIII] 


SAHEB BAKHSH SINGH t, MOHAMMAD ALI, 


Judge salls absurd, is the very story whioh 
the defendant sets up in paragraph seventeen 
of his. written statement, Another obserya- 
dion whioh I haveto make on the judgment 
of ibe lower Appellate Court is this, The 
learned Judge, after & good deal of dia- 
eussion of the matter, seems to have some 
to the sonolusion that the story of the 
payment of Hs, 5,000 at the time of the 
exesution of this mortgage-deed was a 
myth. Here, again, the Court has gone off 
‘the rails, for if was the ease of both 
parties that this sum of Rs, 5,000 had 
been paid. 

1 do not propose to discuss at any greater 
length the judgments and the reason of the 
Courts below. I oan say definitely, after 
an examination of the record, that there is 
0 evidence upon whieh any Court sould 
. have found that a definite transastion of 
:sale had been eonoluded between the parties 
-before the 17th of Maroh 1£69—a sale 
by which the shares mentioned in the deed 
in soit were transferred by Mahipat Singh 
to the talugdar in consideration for a sum 
‘o£ Rs, 2,500 alleged to have heen paid to 
‘Mahipat Singh on account of the costs 
-he had ineurred ‘in litigation, I may say 
that I regard all the dealings which took 
.place between the parties subsequent to 
fhe 17th of March 1269 as, being ro 
-evidence to support the. story which .was 
raised for the defense. There wasa definite 
ease put forward that the whole transastion 
of sale had been eompleted before March 
1£69. That ease has failed, in my opinion, 
entirely and the “result, therefore, is that 
the deed in suit must be deemed to operate 
88 a mortgage. 

It now remains to diseuss only two other 
matters, and it will not be neoessary for me 
to refer to them at any great length. 
The plaintiff's case was ethat this mortgage 
had been procured by the exersise of undue 
influence. As I have mentioned before both 
the Courts below have found against this 
plea and I agree with their findings. There 
is no evidences whatever to show either 
that the efalugdar in 1269 was in 8 rosition 
to dominate the will' of the mortgagor, 
.Mabipat Singb; nor, @gain, is there any 
¿evidence to show that he really took en 
unfair advantaga, This finding ‘puts an 
ond io any ease.of undue influence. There 
remains the other plea of slog which has 
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been argued-at some length by the learned 
Counsel for the appellant. I may observe 
at onse ‘that it is somewhat curious to find 
plea like this proceeding from a mortgagor 
who, being entitled to bring his suit for 
redemption in the year 1899, refrained from 
‘this. It seems to me that no relief oan 
be allowed to the plaintiff on the equitable 
ground that the terms of the mortgage- 
deed constitnte a fetter upon the right to 
redeem, The learned Counsel refers to tha 
very high rate of interest aud to the faot 
that interest was to be paid by the mort- 
gagor during the period of the mortgage. 
I have mentioned above that the covenant 
relating to interest was that the mortgagee 
was to be entitled to appropriate the prcfits 
and he was, in addition, to be entitled at the 
time of redemption to interest at the rate 
of 24 per cent. per annum simple on the 
prinoipal amount, The plaintiff relies shiefly 
on this latter stipulation regarding the pay- 
ment of interest at the rate of 24 per sent. per 
annum and points out that this is indicative 
of an intention to renderredemption all but 
impossible, I do not think it is open to the 
plaintiff to put forward & ease of olog merely 
upon the ground thaba high rate of interest 
has been stipulated for in the deed. One of 
the findings of the Courts below is that 
the property was of somparatively small 
value and that the sum of Rs. 5,000 ad. 
vanced on this mortgage was far more than 
the property was worth. Another point 
.made by the Oourts below is that, at the 
-time the mortgage was made, the profits 
acorning from the mortgaged property 
amounted to a sum whieh would 
gave the mortgages only between 5 
and 6 per cent. on his money, I am not 
prepared, therefore, to holá that there is 
anything in the stipulation for interest whieh, 
in the absence of any proof of undue influence 
or unfair dealing, entitles the plaintiff to 
any relief, As observed by Dr, Ghosh i in his 
book on the Law of Mortgage, at page 222 of 
the 4th Edition, “a mortgagor may no doubt 
claim to be relieved from an oppressive 
bargain, but he can only „do so under the 
same conditions asa debtor ‘who has obtained 


‘an advance without any sesurity, and is 
‘not entitled to any preferential treatment." : 


I agree with what in said by the léarned 
author and also wih his further state. 
ment that, in the absence of undue influence, 
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fraud or coercion, a mortgage sannot he 
_treated as an exeeption to the general rule 
that parties must be held bound by their 
contrast. The plaintiff is entitled, in my 
opinion, to redeem but he san only redeem 
on the terms sontained in the mortgage. 

The result, therefore, is that the appeal 
is allowed. The desree of the Court below 
is set aside, The plaintiff will be given 
a deereo for redemption on payment of the 
principal sum and interest at the sontraot rate 
up to the time fixed for payment, A deoree 
for redemption in the usual form will be 
prepared, The plaintiff is, in my opinion, 
entitled to his costs in all three Courts. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Letrees Parent ÁPPRAL No, 74 ox 1919, 

June 21, 1920, 

Present:—Mr, Justice Tudball and 

Mr. Justice Kanhaya Lal. 
BHUPAL SINGH—PLAINTIFFE 
— APPELLANT 
vera8us 
UJAGAR SINGH AND ANOTHER —DEFENDANTS 
—R&SPONDENTS, 

U. P. Land Revenue Act (IIT of 1901),s, 288 (k)— 
Partition, imperfect—Suit by party to partition for 
declaration that land allotted to defendant belongs ta 
him, maintainability of. 


Defendant sold certain land to a yendee, Plaintiff 
pre-empted the sale, obtained a decree, paid the 
purchase-money and was put into possession of the 
property but he failed to get mutation of names 
effected in his own favour, Subsequently, both par- 
ties applied for imperfect partition of their record. 
ed shares. The partition was accordingly effected 
and thee property in dispute was allotted to the 
defendant, jn whose name it stood, Plaintiff applied 
for correction of the records, but his application 
was rejected. He then brought a guit for a declara- 
tion that the property in dispute belonged to him 
and thet it had been wrongly allotted to the 

dant: 
deed, that the suit was barred by the provisions 
of section 283 (k) of the U. P, Land Revenue Aot, [p. 
128, col. L.] å : 
Letters Patent appeal from a judgment of 
- Mr. Justice Hyves. 
Mr. Sital Prasad “Ghosh for Mr. Panna 


‘Lal, for the Appellant, 


INDIAN OASES. 


1930 


Mr, Baleshwari Prasad, for the Responds. 
ents, 

JUDGMENT —The fasts of this $256, so 
far as we have been able to dissover them 
fron the record, are as follows :— 

In the year 1897,. or thereabouts, one 
Kanak Singh sold eertain property to a 
certain vendee. The present plaintiff ap- 
pellant brought a suit for pre-emption and 
obtained a deeres and apparently paid up 
the amount of money and was put in 
possession, In the year 1913 a eo-sharer 
in the village applied for an imperfect 
partition of his share, Up to that date 
the pre-emptor had not obtained mutation 
of names in respest to the pre empted 
property. Kanak Singh bad then died 
and is represented now by the present defend- 
ants-respondents, These defendants-respond- 
ents also applied for an imperfect partition 
of their share as resorded in the  khewat 
whieh ineluded the pre-empted share. The 
pre-emptor also applied for an imperfeet 
partition of his resorded share whish did 
not inelude the pre-empted share. Certain 
other persons also applied for partition of 
their shares. A partition proseeding was 
drawn up under which to the present 
defendantrerespondents was allotted the whole 
share whieh stood resorded in their names. 
and whice included the pre-empted share. 
To the present plaintiff-appellant was 
allotted the share: whish stood in his name 
in the khewat and that did- not include the 
pre-empted share. The partition proceedings 
continued. We note that in the partition 
proceedings that we have mentioned above, 
the farzt-tcqgsim, was drawn up in January 
1915. In Ostober 1915 the present plaintiff. 
appellant awoke to the wrong entry of the 
defendants’ namesin the records. He applied 
to the Pargana Officer to have his name 
entered against M. That officer directed 
mutation in his favour. The opposite party, 
the defendants.respbndente, appealed and the 
Collector on appeal upset the order of the 
Pargana Officer. The plaintiff took it up on 
further appeal but lost the aace. On the 
19th of June 1916 the partitio® proseed- 
ings were eonoluded and finally sanctioned 
and same into effet on the Ist of July 
1916. On the 28th November 1916 the 
plaintiff bronght the present suit for a 
declaration thatthe pre-empted share which 
stood in the name of. the defendants and 
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whieh had been allotted to them by the 
partition belonged to him and did not 
belong to them. The Courts .below have 
held that the plaintiff is in astual pos- 
session of the property and the lower Ap- 
pellate Court has held that the suit being 
-one with referense to the partition of a 
mahal is barred by sestion 233 (k). This 
desision has been upheld by a Single Judge 


of this Court: hensa the present Letters 


patent appeal, 

An examination of the plaint shows 
clearly that the objeot of the present suit 
is to upset the partition prossedings. 
The plaintiff in his plaint sets forth the 
facta of the partition ease in the Revenue 
Court and the fast that he applied for 
the oorrestion of the  khewat and failed; 
and henee he asks the Court fora deslara- 
tion that he is entitled to the property. 
The case is, in our opinion, fally sovered 
by the old Full Beneh case of Muhammad 
Sadiq v. Laute Ram (1). That case was 
followed subseqgently in the oase of Bijat 
“Misir v. Kali Prasad Misir (2). The question 
is really a difficult question for desision. 
Ib is open to more than one opinion. The 
view taken in the oase of Muhammad 
‘Sadiq v. Laute Ram (1), had been sonsistent- 
ly followed until the desision in Bijas 
Misir v. Kali Prasad Misir (2), wher, for 
the first time, the then learned Ohiet Justice 
propcsed to depart from it. The other Judges, 
who ecnstitnted the Full Benoh, however, 
differed. There was a former decision to 
be found in Shumbhu Singh v. Daljit Singh 
(3) whieh, however, in our opinion, does not 
affect the deoision inthe ease of Muhammad 
: Sadiq v. Laute Ram (1), The learned Chief 
Justice, no doubt, was of the opposite 
opinion to that expressed in the former 
Full Bensh deeision but the two learned 
Judges who sat with him decided the onse on a 
totally different point; as a close perusal of 
the judgment will disclose. 

In view of the former decisions of this 
Court on the point, we must hold that the 
devision of the learned Judge of this Court 
is correcteand this appeal, therefore, fails and 
ia dismissed with sosta. ° 


a 
Appeal dismzssed, 
[ 4 
(1) 23 A. 297; A. W. N. (1901) 86. 
(2) 4! Ind. Cas. 912; 89 A. 469; 16 A, L. J. 490. 
e G) 88 Ind. Cag, 19; 88 A, 248; 14 A, L, dJ a 298, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision No. 122-B or 1919, 
April 21, 1920. 

Present:-Mr, Maonair, A. J. C. 
MATHURA AND OTRERS— DEFENDANT3— 
APPLICANTS 
versus 
Sheikh OHOTU— Pratstixe—~ None 
APPLICANT, 

Contract Act (IX of 1872), s. 145— Principal and 
surety—Decree against both—Surety discharging decree 
by executing mortgage in favour of decree-holder ~ Merta 
gage, whether good "payment! — Civil Procedure Coda 
(Act V of 1908), O. XXI, r, 2—Adjustment out of Court 
—Adjustment not certified, when may be ignored, 


A decree was obtained against the plaintiff ag 
surety jointly with the principal debtor: the plaintiff 
paid off the debt by executing a mortgage in favour 
of the decree-holder, and brought the present suit 
to recover the amount paid by him as surety from 
the heirs of the principal debtor: 

Held, that the suit was maintainable, as the morte 
gage, being a conveyance or a transfer of property 
and not merely the incurring of a peouniary obliga. 
tion, was a geod payment under section 145 of the 


Contract Aot, [p. 124, col. 1.] 


Under rule ?, Order XXI, of the Civil Procedure 
Code an adjustment of decree out of Court which 
is not certified to the Court can only be ignored in 
proceedings in execution ofthat particular decree, 
[p. 124, col, 1.] 


Revision of the judgment of tha Small 
Cause Court, Akola, in Small Cause, Suit 
No. 2121 of 1918, dated tke 15th April 1919, 

Mr. M, B. Niyogi, for the Applicants. 

Mr. M. R. Bobde, for the Non- Applicant, 


JUDGMENT.—A third garty obtained 
a desree against Kanna, the deceased father 
of the two cefendants, as a principal debtor, 
jointly with the plaintiff as his surety, 
The plaintiff, Sheikh Chotu, paid off the 
debt by a mertgage executed by his wife 
in favour of the decree hoRler, The mort. 
gage bond recites that the desree has been 
satisfied. The present suit was fi.ed by 
Sheikh Ohotu for recovery of the amount 
paid by him as a surety from tha heira of 
Kanna, the principal debtor, and the plaint- 
iff has been given a decree for whioh he 
asked. 

The defendants have appl'ed for revi- 
sion on the grcund that the execution of 
the mortgege, being no more than an under. 
taking to pay, was no payment of the debt 
ant, therefore, gave the surety no right of 
astion. A mortgage ¿is a conveyance or a 
transfer of property and not merely an 
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ineurring of pecuniary obligation and is, 
therefore, a good ' payment" under seotion 
115 of the Contract Act, as was held in 
Anwarkhan v. Gulam Kasam (1) and Putti 
Narayanamurtht Ayyar v. Marimuthu Pillai 
(2). Tbe learned Pleader for the applicants 
attempted to argue, further, that as the pay- 
ment had never been certified by the Oourt 
executing the deoree, the debt has not been 
extinguished, This isan entirely new plea 
raising a question of fact. 16 is quite possible 
that the adjustment has been so certified. 
In any ease, the adjustment san only be 
ignored under Order XXI, rul» 2, of the 
Civil Procedure Code, in the execution pro. 
ceedings of this partieular deoree, and as the 
decree-holder appeared as & witness iu this 


ease and admitted that his dearee had been. 


completely satisfied, the defendants do not 
seem to stand in any particular danger. 

The applisation is rejected, and the 
applicants must pay the costs, in which the 
-Pleader!'s fea will be Rs. 15. 

Application rejected, 


(1) 50 Ind. Cas, 611; 15 N. L. R. 78. 
(2) 26 M, 322. © 


MADRAS HIGH COURT. 
Civit APPEAL No, 27 or 1919. 
Maroh 26, 1920. 

Present :— Mr. Justice Sadasiva Aiyar 
and Mr, Justise Sperseer. 

GOPALA KRISHNIBR (MINOR) BY NEXT 

FRIEND SAMBASIVA AlYAR-—DkFENDANT 

No. 2— APPELLANT 
` VETEUE 
GANAPATHY AIYAR AND OTHERS — 
P»AINT,FFS AND DeFaxpant No, 1— 
E RESPONDENTS. 

Civil Procedure Code (Act V of 1608), s. 92— Suit 
instituted with sanction of Advocate-General-—Party, 
addition of, after institution—Fresh sanction, whether 
necessarf—Test—Charttable — institution —Chatram— 
Person possessing substantial inlerest, who is— Trustee, 
devolution of office of, in f ounder's family— Vacancy in 
office, effect of. 

Where in a suit fiatituted with the sanction, of 
the Advocate-General under section 92° of the Civil 
Procedure Code, it is necessary to add a defendant, 
the test for determining whether such addition 
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requires a fresh sanction from the, Advocate-General 
before the suit can be proceeded with against him, 
is whether the scope of ihe suit has been really 
enlarged by the addition of the new party. [p. 126, 
eol. 2. 

A person who has devoted time and energy in 
order to place the affairs of a chatram on s proper 
footing and to see that the objects of the trust are 
duly carried out, is a person possessing a substan. 
tial interest in the maintenance of the charity so 
as to entitle him to sue under section 82 of the 
Civil Frocedure Code, so, too, a person who lives in 
the neighbourhood of such an institution, and as a 
member of the community, is entitled to make 
use of the choulivy. [p 128, col. 1.) 

Where the founder ofa charity has provided for 
the office of trustee being held by the members of 
the founder’s family and a vacancy occurs in the 
trusteeship, the office reverts to the family members 
in the line of the founder. [p. 129, col, 1.] 


Appeal against the deores of the Court 
of the Subordinate Judge, Negapatam, in 
Original Suit No. 80 of 1917. 

FACTS.—Ssheme suit under sestion !2, 
Civil Prosedure Code. Plaintiffs were two 
alleged worshippers living outside the losality 
where the trust was situate. The lst defendant 
was the son of the founder and was super- 
seded from (rusteeship by. the High Court 
[Ganopalt Ayyan v. Savtthri Ammal (1)] ` 
at whose direction a trustee was appointed 
in 1897. That trustee died in 1917. The 


.High Court's desree had direeted the Pre. 
‘sident of the Distiist Board ‘of Tanjore to fill 


up the vasanoy when it should ocenr, The 
President was not a party to the decree. 
He refused to exereise the power of appoint- 
ment. Hence this suit. The ?nd defendant 
was the son of the Ist defendant. He was 
added asa party at the objeation of the lst 
defendant by order cf Court. Bat no sanotion 
was obtained from the Adyocate-General for 
adding himas a party. The lower Court 
framed a scheme. The 2nd defendant 
appealed. 

This sppeal came on for hearing, on 
the 18th August, 1919, before Sadasiva 
Aiyar, and Burn, JJ. 

The Hon’ble My. T. Arumainatha Fillat, 
fos the Responcents, tock a preliminay objea- 
tion that no appeal lay as there was no 
"deeiee" against the 2nd defendant and 
cited Azyapp1 Mudaltar v. Gepalaswgmi Muda. 
liar (2). s 

Mr. A. Krishnaswamy Artyar, for the Appel- 
lant.—My contention is that the High Court's 


6 
(1) 21 M. 10; 7 Ti d. Deo, (x æ.) 364. 
(2) 18 Ind. Cas, 45; 12 M. L. T. £09; (1912) M. W, 
N, 1122., l LAC i 
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scheme proved futile and so on the death of 
the trustee appointed, the trusteeship revert: 
ed to the founder's family. Inasmuoh as 
it sould not vest in the Ist defendant, it has 
vested in the 2nd defendant. So the soheme 
does operate substantially agaist the 2nd 
defendant. The lower Court has drawn up 
a decree. In Azgappa Mudaliar v. Gopalaswamt 
Mudaltar (2) there was no desree drawn up. 
1 submit that the appeal is competent. (The 
preliminary objection was overruled), 

The suit is not maintainable in view of the 
Fall Beneh desision in Ramachanira Iyer v. 
Parameswaran Munbu (3). The plaintiffe, 
not being residents of the place where tke 
irust is situate and as they do not allege that 
they are regular worshippers, have not the 
"interest" required to maintain the auit. 

(Sapasiva Aiyar, J—Has the objestion 
been taken in your written statement. | 

The point bas been raised in the lower 
Court. l 

| Sapasıva AiYAH, J.— Was not the deaision 
subsequent to the filing of the plaint], 

Yes. 

My next sontention is, that the enit as 
against the appellant must fail as ihe Advo- 


oate. General's sanotion did not extend there- . 


tc. Thesecpe of the suit has been enlarged 
and a deeree has been passed whiol operates 
against the appellant also. See Abdul 
Rahman v. Cassum Ebrahim (4) following 
Daris v, Duke of Marlborough (5). See also 
.BSayad Hussain Miyan v. Collector of Kaira 
(6). 

Vatthilingam v, Ramalingam Pillai (7) and 
Mulukutla Ramomurthi v. Ohillara | Bhas. 
karayya (8) proceed upon the ground that 
where formal parties are added without 
enlarging the scope of the auit sanation is not 
essential. So they do not apply. 

“The Hon Mr. Arumainathe Pillaz, inreply,-— 
The plaintiffs were not responsible for the 
addition of the 2nd defendant who was added 
by order of Court on objection by the lst 
defendant. Farther, the decision in Vatthilin. 


gam v, Ramalingam Pillat (7) sovers the point. 
.(8) 50 Ind. fas. 693; £6 M. L. J. 896; 25 M. L. T. 

301; 9 L. W. 492; 42 M, 860; (1919) M. W. N. 370. 
(4; li Iud. Cas, 726; 86 R, 168;*13 Bom, L R. 


i (1819) 37 E R. 263 af p. 262; 2 Wils, Oh. 180, 
53 R. R 29. 

16) 21 B. 257: 11 Ind. Dec, {N s.) 174 

m 38 Ind. Cas, 133; 6 L, W. 9; (1917) M. W.N. 


MS 60 Ind. Cas. 58. . 
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JUDGMENT.—The &esond defendant is 
the appellant before us. The suit was 
brought with the Advocate-General’s sanction 
under sestion 92 of the Civil Prosedure Cods 
for the framing of a tcheme for the oonduot 
of sertain charities, for the appointment of a 
new trustee or new trustees (the cflice of 
irustee have become vasant according to the 
allegations in the plaint) and for other 
appropriate reliefs. 

A preliminary objection was taken for 
the respondents that no appeal lay, besanse ro 
determinaticn of any question between the 
parties bas been arrived at by the lower 
Court, and their learred Vakil relied upon the 
deoision in A?yappa Mudaltar v, Gopalaswamt 
Mudaliar (2). Bunt in that case no deoree was 
at all drawn up embodying any determination 
of the Conrt, whereas in the present osse a 
formal dearee bas been drawn up determining 
that there is a vaeanoy in the cffise of trustee 
and that the plaintiffs are entitled to a de- 
slaration that the trusteeship is not vested 
in the cesond defendant and that there is 
a yacarsy which enabled the Court to frame 
ascheme. We, therefore, think that there is 
nothing in the preliminary objestion put 
forward on behalf of the respondents, 

Coming tothe appeal, two teshnisal objeo- 
tiors to the maintaixability of the suit were 
argued. One was, that the ~dvyosate- General's 
sanotion did not cover tbe prosecution cf 
the suit as against the second defendant, 
because he was added asa party some ime 
alier the suit was filed. Reliance is placed 
on Abdul Rahman v. Cassum Ebrahim (4) 
and on an English deoision on whish Abdul 
Rahman v, Cassum Ebrahim (4) was supported 
by the learned Judges who decided it. We 
think that the test to be applied to the 
solution of the questicn whether the addition 
of a party requires a fresh sanotion from 
the Advocate. General before the suit against 
bim eculd be prosecded with, ise whether 
the &eopeof the snit has been really enlarged 
by the addition of the new party. Fol~ 
lowing the deoision in Vatthilingam v. Rama. 
lingam Fillai (7) and Mulukuga Ramomurthti 
v. Chillara Bhaskarayya (8) we hold, having: 
regard to the pleading and the ohársoter of’ 
this suit, that the additiBn of the second 
defendant bas not enlarged the soope of the: 
suit. We, therefore, overrule this sontention,: 

The next contention is based upon the: 
dcoision of the Full Bsneh of thio Court 
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in the oase reported in Ramachandra Iyer v. 
Parameswaran Munbu (3). That any objeation 
‘sould be successfully based on the strength 
‘of Ramachandra lyer v. Parameswaran 
Munbu (3) seems not to have been present 
to the mind of any of the parties (either 
the plaintiffs or the defendants) till after 
ihe written statement was filed and till 
about the time of the framing of the 
issues which was done on the 20th 
February 1918. The plaintiffa did not, 
therefore, mention in the plaint that they 
had such an interest in the charitable 
trust as, according to the Full Banch 
desision, would entitle them to bring a 
suit of this character with the consent of 
the Advyosate-General. The defendants also 
did not contend in their written statement 
that the plaintiffs did not pcssess sush an in- 
terest. However, as issues have to be framed 
not only on the pleadings but on the eonten- 
tions put forward by the parties and their 
Pleaders at the time of issues, the Court 
ought to hsve considered the allegations 
then made by the Pleaders of the defend. 
ants and settled the issues with reference 
to those allegations also. It is desirable 
that such allegations. relating to the exiatense 
or non-existenoe of the interest required by 
law in the plaintiffs to enable them to 
maintain this suit shonld he in the form 
of affidavits or verified statements and as 
it is now alleged on behalf of the plaintiffs 
that they have got such an interest, 
we direct the plaintifs to amend the 
plaint by adding allegations clearly setting 
out in detail the interest whish entitles 
them to maintain the suit as plaintiffs, 
On such amendment being made, the lower 
Court should give time to the defendants to 
file written statements with respect to those 
allegations, and an issue or issues should be 
framed and desided as regards that question. 
Aoting under Order XLI, rule 25, we direct 
the lower Court to frame the necessary 
issues (after allowing the parties to put 
forwasd the additional pleadings) already 
mentioned, to gry the issues and to return 
its findings on the issues and the reasons 
for the findings within four months from 
the reseipt of the records. The snit is 
remitted to the lower Court for this purpose. 
The plaintiffs will be allowed to amend 
the plaint within three weeks of the receipt 
gf records by the lower Court, Seven 
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days will be allowed for objeetions to the 
finding. 

In persuance of the order sontained 
in the above judgment the Subordinate 
Judge of Negapatam submitted. the fol- 
lowing 

FINDING:—The suithas been remanded 
by the High Court to enable the plaintiffs to 
amend the plaint setting out the nature of the 
interest which they possessed in the plaint 
institution in the light of the decision in 
Ramachandra Iyer v. Parameswaran Munbu 
(3) with liberty to the defendants to file 
written statements with respest to those 
allegations and direeting this Court to 
frame the necessary issue and to return a 
finding thereon after taking fresh evidence 
tendered by the parties. 

The plaint has been amended and written 
statement filed and the following additional 
issue framed:— 

“Whether the plaintiffe have a legal interest 
to maintain this suit?" 

2, In the Full Benoh 0886 Ramachandra 
Iyer v. Parameswaran Munbu (3) it is 
pointed out that section 539 of the Oode 
of 1877, whieh eorresponds to section 
92 of the present Code, was based on 
Romilly’s Act, that under’ the said “Aot 
it has bgen held in one case that the 
person entitled to sue must possess ‘a 
direet interest" and in another oase that 
he must have “a olear interest", that the 
expression "dieret interest" employed in 
the said sestion was sonstrned too striotly 
by certain of the Indian High Courts with | 
the result that in Jan Ali v, Ram Nath 
Mundul (9) it was desided that Muham. 
madans, residing in” the village of Gopalpur 
and in the habit of attending prayers at the 
mosque there, had not a direot interest" 
in the endowmen& of the mosque within 
the meaning of the sestion, that there. 
upon the Legislature interfered and elimi- 
neted the word “direst”, that the objest 
of the elimination was not to make a 
departure from the principle of Romilly's 


Aot but merely to  disdountenanee the ` 
illiberal ^ eonstruefion plased upon the 
expression previously employed and to 


enable the persons in the position of the 
plaintiffs in Jan Ali v. Bam Nath Mundul 
(9) to maintain a suit under the said 


(8) 8 Q. 82; 9 C. Ls R. 438; 4 Ind, Dec. (x. s) 21, 
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section, In the opinion of the learned 
Chief Justice, "the interest in the trust 
must still, in Lord Hildon’s words, be a 
clear interest, that it is to say, a present 
and substantial, and not a remote and 
fictitious, or purely illusory, interest, and 
that, whilst indisating the necessity of 
taking a more liberal view than bad 
been taken by our Courts in some oases, 
the Legislature did not intend that we 
should go to the other extreme and 
allow any member of the Hindu and 
Muhammadan publio to sue with the 
requisite sonsent in regard to every temple 
or mosque in British India.’ In the 
words of Mr, Justice Oldfield, the interest. 
intended "is an interest which is substantial 
and not sentimental or remote," His 
Lordship observes that, "Proof of residence 
in the neighbourhood of the institution 
wil no doubt be one way of establishing 
possession of an interest, not by any 
analogy with the rights of parishioners in 
England, but of the simpler ground that 
those who liya near to the institution 
wil be most likely to take advantage of 
its benefits," According to Mr. Justiae. 
Ooutts: Trotter, “the interest required by 
the Statute to.reside in the relator must 
be, in the words of Lord Eldon, ‘lear’. 
or,in the words of the learfed Chief. 
Justice in this case, ‘a present and substantial, 
and not a remote and fictitious, or purely 
illasory, interest’; or, Inthe words of the 
learned Judges in Mohiuddin v. Suytduddin 
(10), 'an existing interest and. not a mere 
contingency," ' His Lordship adds, "beyond 
that, it seems to me that the question 
as to whether any given person has or 
has not an interest, as so defined, is a 
pure question of fact and must be left to 
the Court, before whom he appears, to 
decide in the light of* these general 
prinoiples on a consideration of the parti. 
eular sireumatances of “each oase,” The 
question for the Oourt’s sonsideration is 
whether the plaintiffs in this ease possessed 
suoh an interest as is set forth above in 
the plain? institution, . 

8. Now, the undisputed faeta: are these:— 
The Ist plaintiff was one of two persons 
who suosessfully  prosesuted a suit, under 
sestion 30 of the*Üivil Procedure Code of 


10) 20 0. 810 at p. 817; 10 Ind. Dec, (x. 8.) 545, 
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1882 in connestion with this very institu- 
tion—vide, Ganapati Ayyan vV. Savithri 
Ammal (1). He formerly lived at Nemmeli, 
whioh is 9 furlongs from the suit chatram, 
ard possessed an interest as a partner in 
a rice mill there. He now resides at 
Mannargudi, which is 8 miles from the 
suit chatram, and still slaima an interest 
in the said rise mill at Nemmeli and in 
& portion of the house whieh he formerly 
oceupied at that place. Ho also swears 
that he has taken meals at the chatram 
on various oosasions, The other side, how- 
ever, does not coneede that he has so taken 
meals and further questions his alleged 
interest in the said house and rise mill. 
The 2nd plaintiff is a permanent resident 
of Nemmeli. He also affirms that he is 
& Dayadhi of the original donor and that 
he has been taking meals at times at the 
chouliry, though these two faots are not 
admitted by theother side. 

4, It seems tome that the lat plaintiff, 
having in the past devoted his time and 
energy in order that the affairs of the 
chatram might be placed on a proper 
footing and that the objests of the trust 
were duly oarried ont, must be considered 
to be a person possessing an interest in 
the institution to see that the fruits of 
his labour are not lost. He is also a 
resident of Mannargudi and has occasion 
to go to Nemmeli. In doing so, he has 
to pass by the suit ,choulfry which lies 
on the way. The choulfry is intended for 
the benefit of the Brahmins generally, 
Being a member of that community, be is 
entitled to take meals at the chouliry if 
he chooses to do so. Living within 8 
miles of the chouliry and having ocesasion 
to pass by it his shanoes of resorting to 
it are not remote, 

5. An regards the 2nd plaintiff, living in 
the neighbourhood of the  institutidn and 
being a member of the Brahmin ocmmunity 
and as such entitled to make use of the 
chouliry he must, in the light of the 
observations of Mr. Justice Oldfield §uoted 
above, be held to be a person possessing 
an interest in the institution, It is urged 
that he is a well-to do, peson and ag 
such is not likely to resort to the choultry, 
all the more so, as his house is situated 
within easy distance thereof, But the 
benefit of the chouliry is not limited tg 
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distance, but to Brahmins in general 
without restriction of sect or grade in 
life. 

6. For the above reasons, I find that 


the plaintiffs have a legal interest to 
maintain the asuil. j 

This appeal soming,on for Snal hearing, 
after the return of the finding of the 
lower Court upon the issues referred by 
this Court for tria), the Court delivered 
the following r 


JUDGMENT. i 

Sapasiva Alyak, J,—The snit was brought 
by two plaintiffs with the sanotion of 
the Advocate General to bave a scheme 
framed in respest of a chouliry oharity 
established in Nemmeli in the Mannargudt 
Taluk; Tanjore District. 

The first question argued in this appeal 
is whether the plaintiffs have. got tha 
nesessiry substantia} interest to institute 
the suit, having regard to the Fall Banoh 
desision in Ramachandra Iyer v. Para: 
mesoaran Munbu (3). On the evidence 
taken on remand, I am olearly of opinion 
that .the plaintiffs have got suoh.a 
substantial interest in the maintenance of 
the oharity and that their interests are 
not merely "sentimental" or too “remote.” 


The next question is whether the finding 
of the lower Court that’ the second defend - 
ant is not a trustee of the institution and 
that there is, therefore, a vacancy in the 
Gfice of trustee which has to be filled 
up, in other words, whether the opinion of 
the lower Court that the consideration of the 
question whether the 2nd defendant should be 
removed from the office of trusteeship before 
providing inthe new scheme for the appoint- 
ment of a trustee does not arise 1n 
ease owing tothe 2nd defendant’ not heing 
a trustee sih correct, The lower Court says 
"the effect of the High' Court's judgment 
ih the oase reported as Ganapati: Ayyan v. 
Savithet Ammal (1) which, in my humble’ 
opinión, completely put an end to the right’ 
of trustesship created in favour of his heirs by: 
Gopalakrishna Ayyar” (the grandfather of 
the minor 2nd defendant and the father of 
the Ist defendant) "is to create a new line 
of trustees whiob, hcavever, depended for 
its ‘continuation on the willingness of the 
District Board of- Tanjore to interforo as 
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each  vacinsy arose to appoint a new 
trustes. The argument of the 2ad de- 
fendant’s Pleader assumes that the trustee: 
ship cannot be vacant even for a moment 
and that somebody or other must have 
besome a trustee by operation of law as 
soon as the High Court’s soheme proved 
to be ineffective, a proposition for whish 
there is no authority.” To understand 
these observations of the lowar Court, & 
few faots have to be stated. The founder 
of the feeding oharity in question was the 
Ist defendant's father. He was also the 
Ist trustee. The Ist defendant besame a 
trustee on his father’s death in asocrdanes 
with the directions of the trust instrument. 
He was dismissed for misconduct in a suit 
brought on behalf of all the interested 
publio by a few persons who were per: 
mitted to sus on suoh behalf under sec: 
tion 30 of the old Civil Procedure Code. 
(Chat suit was not instituted under seotion 
539 of the old Code of Civil Procedure 
eorresponding to the present  seetion 92); 
It was in that suit that the final decision 
referred to above was passed by the High 
Court [see the judgment reported as 
Ganapati Ayyin v. Savithri Ammal (1) 
That dearee became  ineffaotive by the 
refusal of tho District Board to appoint 
a suacossOP to the trastee appointed by the 
lower Courb on dismissal of the lst de- 
fondant. All the parties interested thought 
that the High Court itself had the power 
in execution: in pursuance of its own 
decree to appoint a successor, buf when 
the matter same up before this Court in Civil 
Miscellaneous Petitions 717 and 983 of 1917 
my learned brother, sitting -with Srinivasa’ 
Aiyangar, J., held as  follows:— "There 
being no provision in the old decree allow- 
ing an applisatign for an alteration of 
the seheme and ‘there being no provision 


‘of the Code' under which’ we oan entertain 


an application either for an alteration of 
the scheme or for the appointment of a 
new trustee, we arè unable to entertain 
these applications, Any alteration of the 
soheme or a fresh sppointment of a trustee 
gan only be 'madegn a suit under sestion 
92 of.the present Civil Prosedure Oode 
ifstituted for that purpose.” It was 
iu consequence of theae Observations that: 
the present suit seems to have been in- 
stituted, SU WEE u^ ¢ ee 


* 
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' I do not think that the abova desision 
passed on those petitions precludes the 2nd 
defendant from contending that, under the 
general law, when a vasanoy occurred in the 
office of trustee, the trusteeship reverted to the 
family members in the line of the founder 
and that, the lst defendant, having, been 
made.ineapable during his lifetime of 
claiming the  irnstesship owing to his 
dismissal in the former suit (he has also 
disclaimed any right in himself in the 
pleadings in this suit), 2n1 defendant, the 
son of the lst defendant, who was not in 
existenae at the time of the former suif, 
has becomes the truatea as he balongs to 
the family of tha foundar. I assspt the aon. 
tention as if i3 supported by the dosision 
ia Boidyo Gauranga Sahu v. Sudevi Mata (11) 
that the frusteeship has sə reverted to 
the 2nd defendant. The lower Oourt’s 
preliminary decree will be, therefore, 
modified by omitting the words ‘that there 
iş a vasancy in the offiss of tho 
trusteeship of the plains onarity", anil 
"the 2nd defendant on assount of his 
minority ba disqualified to hold the trus. 
teeship of the plaint charity." The Sab- 
ordinate Judge's Court while framing a 
gaheme. may, Ofe course, if it ooansidera it 
advisable in the interests of the inatitution, 


appoint an acting trustee du@ing the 
minority of the 2nd defendant. 
. The first de:endaut will bear his owa 


costs. The costs of tha other parties will be 
provided for in the final ordera to be 
passed in the snit, 

. Spenoge, J.—I agree. 

Order accordingly. 
uM M, C. P. 
(11) 41 Ind, Oas. 

(1917) M. W. N. 423. 





] PATNA HIGH COURT. 
APPEAL Fa0 APPELLATE DkGakE No, 175. 

or 1918, 

: July 13, 1920, 


l Present:— Mr. Justice Coutts and 
* Mr. Justice sAdami, 
Lala RAM NARAIN LAL ayp ANOTBER— - 
AP: ELLANTS . 
versus | ec 
Lala MURLIDHAR&R AND Wos 
RakPonvEsTs3, 
« Mortgage ~Consolidition, when, cin be gatel - 


9 . 
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Redemption, whether can be effected piece- meal — Usu - 
fructuary mortgages, several, on same property, whe- 
ther permissible Compromise by some of several 
successors of mortgagor, whether binding on others. 


. The right of consolidation requires that the mort- 
gages shall have been originally made by the same 
mortgagor, it does not exist where one mortgage 
is by a sole mortgagor and the other mortgage iu Oy 
the same mortgagor jointly with another. A mortgage, 
by a co-owner of his share of the estate cannot be 
ae with a mortgage of the entirety. [ p. 131, 
col. 1. 

The right of consolidation can be asserted against 
successors-in-title to the mortgagors only so long 
as the equities of redemption are not severed. [p. 
181, col, 1.] 

A mortgage is an indivisible security for the debt 
and every part of ib, and a mortgagor cannot redeem 
piece-meal [p 131, col | -] 

There cannot be ‘two different usufructuary mort. 
gages $ the same lands at the same time. [p. 181, 
col 2. 

Two out of five representatives of a mortgagor 
entered into a compromise with the mortgagees 
whareby they purported to effect afresh mortgage of 
the entire mortgaged property in lieu of the old usu- 
fractuary mortgage. In a sait by the successors 
of ull the five co-heira for redemption of the original 
mortgage: 

Held, that the compromise was invalid, and that 
the plaintitfs were ensitled to redeem the original 
martsage on the terms entered therein, > [ p. 142, col. 
1. 


Appeal from a desision of the District 
Judge, Shahabad. 


Messrs. O. O. Das and S. N. Bes3, for the 
Appellants. 


Mr. Lachmi Narayan Singh, for the Re: 


. Bpondents, 


JUDGMENT. 

Apam!, J.— This second appeal arises out 
of a suit in whish the plaintiffs sought the 
redemption of a usufructuary mortgage on 
payment of Rs, 100, 

: It appears that in 1269 E. S. Musammot 
Subhag?, widow of Maihura La), executed a 
usufrnotuary mortgage of 26 b ghus cf land 
in favour of Lala Amani Lal, predecessor 
of the defencaut, in  eonsideratiosm of a 
payment of Rs, 200. It was stipwlated that 
the mortgagor might redeem the mortgage 
at the end of Jeyth of any year after 
nine years, ard that if the mortgager paid 
her own ‘money to redeem ethe mortgage, 
no interest would be payable over and 
above that received as profits from the 
lang; while, if she had fo borrow money 
and encumber the property in any way, 
thcugh no interest ‘vould be charged on 
ibe fret- Re. 100, interest at the rate of 
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12 per cent. par annum would be payable on 
the second Rs. 100, 

Further advances were taken, it seems, by 
the mortgagor and her suecessors and separate 
bonds were exeouted to seoure these amounts. 
On tbe death of Subhagi there was a Col. 
leetorate partition between the five 
successors who each reaeived a one-fifth 
share, 


After the partition in 1876, two of these 


Suscessors instituted a suit against the . 


mortgagees to recover possession of ll bighas 
out of the 26 bighas, as their two-fifths- 
Share, The three other suecessors were 
joined as pro forma defendanta, ‘hat suit 
ended in a decree embodying a compromise 
entered into between the plaintiffs and the 
principal defendants, the mortgagees. The 
pro forma defendants, the other three suo. 
cessore, were no parties to the sompromise. 
The effect of the somrpomise was that 
there had been an adjustment of the mort- 
gage-debt and other debts of the mortgagors 
io the mortgagees and Hs, 5060 in all had 
been found dueto the mortgagees. It was 
agreed that, in consideration of that amount, 
the defendants, mortgagees, were to continue 
in possession of the 26 btghas and if within 
one year the mortgagors did not pay the 
amount due, interest at 6 per cent, per 
annum was to be paid on Rs. 400, and 
the remaining Rs, 100 -was to be free of 
interest, reference being made to the son. 
dition in the mortgage-bond of 1269 that 
Rs. 100 was to be free of interest. The 
Bulb was deoreed in the above terms. 


It is to be noted that the plaintiffs in 
that suit, though the suit was for resovery 
of possession of 11 bighas as their two- 
fifths share, Óbtained a deoree on their 
compromise whioh amounted to a usufruo. 
tuary mortgage of the whole 26 bighas, 


In the Settlement operations the sum of 
Rs. 500 hes been entered in the record as the 
amount payable for the redemption of the 26 
bighas, 


In the present suit the plaintiffs, who are 
the sole sussessors of all five of the mort. 
gagors who were parties defendant to the 
puit of 1876, sought to redeem the mort: 
gage of 1969. The defendants’ olaimed 
that the mortgage ofe1876 had been sub. 
stituted for that of 1269 and that Re, 1,455 was 
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now their charge on the property for principal 
and interest, 

The learned Munsif held that as in the 
earlier suit only two fifths shara of the 
property was claimed, the deeree' could bave 
effeot only to the extent of a two-fifths 
share and extinguished the former mort- 
gage for Rs, 200 only to that extent. He 
decided that the sompromise terms were 
not a olog on the equity of redemption 
as they operated to the extent of a two- 
fifths share to ereate a new mortgage in 
the place of the original one. By saleulation 
he found Rs. 734-8-0 to be the amount payable 
by the plaintiffs to redeem the mortgage and 
desreed the suit acsordingly. 

On appeal, the learned Distriot Judge was 
of opinion that the compromise decree only 
gave effest to the stipulation in the first 
mortgage that money might be borrowed to 
the full value of the land, and that the 
oompromise deoree created a new mortgage 
on the land for the total amount of the debt. 
He desided that the plaintiffs sould redeem 
the whole of the land on payment of the whole 
of the mortgage-money on it, and that if the 
second transaction extinguished two-fifths 
of the first transastion only the three-fifths - 
of the land is still liable» for three-fifths - 
of the first transaction. He dismissed the. 
appeal, © 

In the present appeal if is  eontended 
that the sompromise was bad and could not 
have any effect on the mortgage of 1269 
in that it was entered into by two only 
out of the five mortgagors and the suit in 
which the deoree was given was for recovery 
of only two-fifths of the mortgage property. 
It is argued, first that the subjeot-matter 
of the agreement did not exist and the 
agreement was a mere paper transaction; 
secondly, that a mortgage being an indivisi- 
ble security, if pert of the agreement in 
1876 failed by reason that it was bad as 
fo a three fifths share if must be bad as 
to “the whole; thirdly, that there sould not 
be two usufrustuary mortgages on the same 
land at the same time, and, fourthly, that the 
conditions of the sesond Makani 9 fettered 
the right of redemption of the first mortgage 
as a clog and were, therefore, void. These 
sontentiqns must, I think, sucoeed, 

The suit in 1876 was mbt a suit for re. 
demption it was a suit fo recover posses« 
Bion of their two-fifths share in the property 
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by two of the suooessors of Musammat 
Subhagi on her death. Had these two 
persons sued to redeem their shares only 
the suit would seemingly have been barred 
by the last paragraph of sestion 60 of the 
Transfer of Property Ast, 1882, 

: Obvionsly, the two persons who entered 
Into the sompromise could, under no oiroum- 
stanoer, mortgage more than their two- 
fifths share in the property the agreement 
was bad so far as the remaining three-fifths 
was concerned. 

It eannot be contended that the second 
transaction was a mortgage in subatitution 
for the earlier one, the parties were not 
identical and only a two fifths share of the 
mortgaged property could be affeated by the 
Sesond transaction; nor ean it be said that 
there has been a consolidation of mortgages, 
for the right of consolidation requires that 
the mortgages shall have been originally 
made by the same mortgagor, it does not 


exist where one mortgage is by a mole 


mortgagor and the other mortgage is by 
the same mortgagor jointly with another. 
A mortgage by a oo-owner of his share of 
the estate oannot be sonsolidated with a 
mortgage of the, entirety -{Thorneycroft v. 
Orockett (1)]. It may be thatthe right 
exists where one mortgage is made by tha 
mortgagor and another by persons claiming 
by devolution from him on his death [ White 
"v. Hillacre (2)] but in the present case 
only two out of five of sush persons parport 
to have mortgaged the property. 

The right of consolidation ean be asserted 


against snocessors.in.title to the mortgagors : 


only so long as the equities of redemption 
are not severed [Willis v. Lugg (3), Jones v. 
Smith (4)). Here the transaction entered 
into by the two persons purported to sever 
the equity of redemption which the other three 
had in the prior mortgage. 

A mortgage is an indivisible security for 
the debt and every part of it, and a mort? 
gagor oannot redeem piese-meal. If the 
agreement of 1876, whieh cannot bind the 
plaintiffs ase they were not parties to the 
compromise, is held to be a „substituted 
mortgage of two-fifths of the mortgaged 


(1) (1848) 2 H. L; O, 289 at pp. 245, 255; 9 H. Bs, 


1082; 81 R. B. 127, 

(2) (1889) 8 Y. & O. (Ex.) 607,8 L, J. Ex. 65; 160 
E. B. 839, 51 R. R. 413, 

(3), (1761) 2 Eden. 78; 28 E. R, 825. 

(4) (1704) 2 Ves, Jur. 372; 30 E. R, 679, 
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lands, the plaintiffs would be able to redeem 
only to the extent of three fifths, and that 
would mean that the original sesurity had 
been broken up. 

Each one of the five mortgagors was 
interested in the payment of the mortgage. 
money, and the redemption of the property; 
here two of the five, by entering into tha 
compromise mortgage, sought to fetter the 
right of the other three to redeem the first 
‘mortgage on payment of the sum mentioned in 
that mortgage-deed. ; 

Furthermore, the sesond transastion 
created a second usufructuary mortgage with 
mortgagors who were not identisal with the 
mortgagors in the first mortgage. It is 
clear that tbere cannot be two differert 
usufruotuary mortgages on the same lands at 
the same time. 


The respondents baye placed relianae on 
the oases of Ranjit Khan v. Ramdhan Singh 
(5) and Brij Lal Singh v, Bhawani Singh 
(6), where it was decided that, where, sub» 
sequent to the execution of a mortgage, 
the mortgagors took further advances from, 
the mortgagees and stipulated in the bonda 
that the amounts covered by them should 
be paid off before the first mortgage could 
be redeemed, such stipulation eould not be 
held to be a slog on the equity of redemp- 
tion. Those cases were, however, different 
from the present one, the parties to both 
transactions were identical, while hera the 
sesood mortgage could not bind three of 
the five suesessors to the original mort- 
gagor. 

Lastly, it is eontended by the respondents 
that the appellants are barred by estoppel 
from eontesting the seeond mortgage, in that 
they are the suocessors of the two mort» 
gagors who entered into the transaotion, 
But no question of estoppel ean arise for 
the two mortgagors at the time of “that 
transaction made no representation that 
they were entitled to mortgage the entire 
26 bighas. ít was plainly stated in the 
compromise and the deoree based on it, 
that they only had two fifths share, and 
the mortgagees knew fully that sach was 
the fact, It is true that the present 
appellants are the successors of the two 
mortgagors, but they are also the 


(6) 7 Ind, Cas. 115; 32 A. 651; 7 A. lu, J. 821, 
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susoessors of all five of the suscessors to 
Musammat Subhagi, the first mortgagor, 
The validity of the sesord mortgage has 
to be considered with regard to tho cireums 
stances existing at the time when it was 
entered upon, and there’ were then five 
mortgagors alive. . 

The learned Distriat J adge mentions that 


the. first mortgage-deed stipulated that 
money might be borrowed up-to the full 


value of the land. I oan find no such’ 


stipulation in the dooument, whioh merely 
states “in assordanse with my own necessity 
and in accordance with the oapasity of 
the said property I have taken the zarpeshgi 
amount. a 

. For the reasons given above, I fiad that 
the appellants are entitled to redeem the 
mortgage of 1269 F, S. and to resovar 
possession. of the entire 26 bighas on pay- 
ment to the respondents. of the’ sum of 
Rs. 200, 
* There is no evidence before this Court 
that the appellants have entered into any 
transaction with respect to this property 
with any person other than the respondents 
so’ that the stipulation as to payment of 
interest on Rs. 100 need not be observed, 


>I would, therefore, allow the appeal and 
ét aside ‘the decree of the lower Appellate 
Court, The appellants will depoait the sum 
of Hs. 20), or so much of that sum as 
has not already been deposited by them, 
and redeem their land within six montha. 
In default their ‘suit will stand dismissed 
with costa. 

.The appellants will get costs in all three 
Courts. 
-Cocirs, * BS d agree, 


Aprcal allowed,- 
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.QUDH JUDICIAL COMMISSIONER'S: 
COURT. 
First CIvIL ArpgeaL No. 56 or 1919, 
June 9, 1620. 
Present:—-Syed Wazir Hasan, A. J, O. 
, SWAMI NATH— PLAINTIFF - — 
APPELLANT 
tersus i 
JANG BAHADUR SINGH AND crazrs— 
DEFENDANTS- RESPONDENTS. 
Court Fees Act (VIE of 1870), s. 7 (v) fa) (0))— 
Under-proprietary tenure, suit for possession of share of — 
Definite share of estate —Court-fee payable, 


A share in an under.proprietary tenure in & 
permanently settled village ijs a definite share of 
the estate as a whole, and the Court-fee payable 
on a suit for possession of such share is on ten times 
the revenue payable on the share in suit, [p. 133, 
col, 2.] 

Appeal from the deoree of the Sub- 
ordinate Judge, Gonda, dated the llth July 
1919, 

Mr. S. N. Hoy, for the Appellant. 

Babu Bisheshwar | Nat, Srivastava, for 
Respondenta Nos. 1 to 4, 

JUDGMENT.—The plaintiff brought the 
suit out of which this appeal arises for 
possession of a 5 annas, 4-pies share 
in the village Zorawarpur, Pargana Bal- 
rampur, Distriot Gonda, He valued the land, 
which was the subject-matter of the guit, 
ab Hs. 2,000 and paid an ad édlovens 
Court-fee of Hs, 125 on that amoant.’ 
Among other pleae, the defendants 1:aised. 
an objection as to the suflieienoy of the, 
Oourt-fee paid by the plaintiff, The learned 
Subordinate Judge, with a view to enquire 
into the market-value of the property,- 
deputed a Commissioner to make investiga. 
tions on the spot and to submit his report. 
on that point to the Court. The Commis- 
sioner accordingly reported that the market. . 
valie of the property in suit was B87-8,500. 
The learned Subordinate Judge  aaecepted 
the- conolusion axrived at by the Commis: 
sioner and directed the plaintiff to pay 
Court-fee on that amount. After having 
deducted the Court-fee already paid by the 
plaintiff on his plaint, he ordergd him to 
make: good the déficiency of Ra. 290 till 
the llth July 1949, The plaintiff failed 


' to comply with the order and the learned 


Subordinate Judge under, the provisions : of ^ 
acot.on 10 of the Court Fees Act dismissed the . 
suit. The plaintiff has now appealed to this" 
Court, E" i 


. 
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It is sontended by the learned Pleader 
on his behalf that the Court-fee already 
paid by him was far in excess of the 
Oourt-fee whioh he was bound in law to 
pay. His eontention is that the sase 
falls either under Part 1 of  olause 
(a) or under clause (c), and not under clause 
(d) of sub-restion V, seotion 7, of the Court 
Fees Aot ( VII of 1870). 

The whole of this village forms an ander. 
proprietary tenure, one tbird of whioh is 
claimed by the plaintiff in this suit, and 
it is & permanently settled village with the 
Maharaja of Balrampur. The question is 
whether the land, whish ia the aubjeat- 
matter of this suit, is a definite share of 
an estate paying annual revenue to Govern- 
ment, It is true that what is required asa 
test for the application of this part of 
olause (a) of subvsestion V is not that 
the land in suit or the definite share in 
dispute should be liable to pay annual 
revenue to Government but that it is the 
estate of whieh the land in suit forms a 
part or a definite share that should have 
a liability to pay the revenue. It is aom- 
mon ground that the village as a whole 
pays annual revenne to Government though 
the person liable for that revenue is the 
superior proprietor, the Maharaja of Balram- 
pur, and not the body of under pSprietors 
owning tbe village as such: butthat who 
-pays the revenue to Government is wholly 
-immaterial for the purpose of determining 
the Court-fee payable on sugoh a olaim. 
As noted above, the 5-annas, 4 pies share 
‘whish is the subject-matter of this suit 
16 certainly a definite share of the estate 
asa whole which pays annual revenue to 
Government and as such revenue is per- 
manently settled it follows that the amount 
of ‘Court-fee payable by the plaintiff in this 
suit must be caloulated with reference to 
ten. times the revenue so payable. I took 
time to sonsider my judgment because I 
was anxious tbat my ruling on this point 
should not olash with any well-established 
prasties in this behalf, bat I am satisfied 
that there “ia no sush euniform practise 
prevailing either in the ,Oourts below or 
in this Court, Ib is also obvious that, the 
point will not attract attention at all.unless» 
an objection to tHe amount paid by & 
plaintiff or an appellant on his plaint or 
mémorandum of appeal, as the oase may 
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be, is raised either by the Taxing Offiser 
or by any of the opposite parties, Na 
sush objestion seems to have been raised 
in any of the oases that I have bean told 
of, The learned Counsel, who appear for 


the parties before me, were also. unable-to 


refer to any desision of this Court on the 
point under consideration. I have, therefore, 
some to the conclusion that at any rate 
in this particular onse, the Court.fee pay- 
able by the.plaintiff in the Oourt below 
as well ds on his memorandum of appeal 
in this Court should have’ been on ten 
times the-Government revanue. It is admitted 
that the annual revenue payable to tha 
‘Government with regard ‘to the whole, of 
superior proprietor is 
Rs. 64 4-0, one third of whieh is equal to 
Ri. 21.8.0 as referable to the share in suit, 
Ten times of this amount gives us a total 
of Rs, 215. The plaintiff, therefore, paid 
mush more than he was liable to pay. In 
the view of law whieh I have taken [ am 
supported by a desision: of a Bensh of the 
Calontta High Oourt in Hubibul Hassein v. 


Mahomed Reza (1). 


The appeal is, therefore, allowed, the desree 
of the Court below set aside and, as the 
desision of the lower Court proseeded on 
a preliminary ground, the oase is sent 
back ‘to that Court for disposal asoording 
to law. The appellant will bs entitled 
to his costs of this appeal from tha respond- 
ent. 


Qauss remanded, 


(1) 8 ©. 192;10 C. L. R. 885; 4 Ind. Dec, (x s.) 
123. . 
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ALLAHABAD HIGH COURT. 
Crvi Revision No. 127 oF 1919. 
May 12, 1920, 
Present :—Mr. Justiso Piggott and 
ji Mr. Justice Walsh, 
NANHEY LAL AND ANOTHRER—l)EFENDANTS 
—PETITIONERS 
versus 
JAGANNATH PRASAD AND ANOTHER— 


PLAINTIFES— OPPOSITE PARTIES, 
Oivil Procedure Code (Act V of 1908), s. 116, O, 
XXIII, r, 1—Revision—Withdrawal of suit, order per- 
snitting, whether open to revision. 


An order, made with jurisdiction, permitting a 
plaintiff to withdraw a suit with permission to bring 
& fresh suit, is not open to revision by the High 
Court under section 116 of the Code of Civil Pro. 
cedure, 

Civil revision against the order of the 
‘Subordinate Judge, Badaun, dated the 25th 
June 1919, 

Mr. S. A. Haidar, for the Applicants, 

Mr. Lakshmi Narain, for the Opposite 
Parties. d 

JUDGMENT, 

Piecort, J.— This is an application in re- 
vision against an order permitting a plainte 
iff to withdraw from a suit with liberty 
to bring a fresh suit. It is impossible to 
distinguish this sase on the fasts from the 
decision of a Beneh of this Court in the 
ease of Jhunku Lal v. Bisheshar Das (1), 
except that the present ia a stronger oase 
in favour of permission to withdraw being 
granted than was the one then under the 
sonsideration of this Court. We have been 
asked to rescnsider the decision above re- 
ferred to on the strength of a number of 
other reported cases. In particular, our 
attention has been drawn to four esses of 
this Court, «three of them desided by 
"learned Judges sitting singly and one bya 
Bench of two Judges, The facts in almost 
every sase could be more or less distin. 
guished, but the net result is that two 
leaned” Judges of this Court, either sitting 
singly or sitting togéther, have on ocensiong 
exercised the revisional jurisdietion of thig 
Court in a manner which it would not be 
easy to resohboile with the prineiples laid 
down in Jhunku Lal v. Bisheshar Dos (1). 
We think that this case was correctly deoided 
and do not feel disposed to re-consider it, 
This applisation, therefore, fails and is dis. 


(1) 46 Ind, Cas, 71; 16 A. L. J. 495; 40 A. 612, 
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missed with eosts, ineluding fees on the 
higher scale. 

Wa tsa, J.—I merely wish to add that I 
am satisfied I should have made the order - 
that the learned Judge has made, 


Application dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
CO 


T. 
Finger Orvin APPRAL No. 18 or 1919, 
April 28, 1920. 
Present:—Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lal, A. J. O. 
Nawab SHER MUHAMMAD KHAN 
AND OTHERS——PLaINTi FFS—APPELLaNTS 
versus * 
Tae DEPUTY COMMISSIONER or 
BAHRBRAICH AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 
Buccession Act (X of 1865), s. 50— Will, attestation 
of, what is—Initiula, whether operate as signature— 
Will containing pious reflections, effect of. 


Under section 60 of the Succession Act it is suffi. 
cient for a valid attestation of a Will that the wit. 
nesses had a clear view of the testator when he was 
in the act of signing: itis not necessary for s wit. 
ness to actually see the fingers of the testator move 
as the signature is;made. , 188, col. 2.] 

Inagmuoh as initinls operate as m Signature, the 
mere fact that a testator affixes only his initials to 
a Wil would not #ender the Will invalid if there n 
& proper attestation of the initials. [p. 188, col. 1.] 

The mere fact that a Will contains pious reflec. 

etions as to the authority of the Deity in worldly 

affairs and the submission of the creature, would 
not "us the effect of the Will invalid. [p. 188, 
col, 2. 


Appeal from the decree of the Second 
Additional ‘Distrist’' Judge, Lucknow, dated 
the 23rd Desember 191%. 


* Pandit Janmohan Nath Ohak, for the Appel- 


lants. 
Mesars. W, Wallach, Mohammad Nasim and 
N. N, Ghoshal, for Respondent No.l. * 
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JUDGMENT.—Raja Muhammad Siddik 
Khan, Talukdar of the Nanpara Taluka, in 
the Bahraich District, an estate worth over 
two orores of rupees, with an annual insome 
of over Rs. 8,00,000, executed a Will in 
Bombay in January 1906, He died in Meson 
on 30th Desember 1907. He had married 
in the following order Rani Kamar 
Zamani, Rani Saltanat, Rani Dilafza, and 
Rani Champa. He had gone through the 
seremony of marriage with Rani Nasim 
Bahri, after he married RaniChampa. He 
sould not marry legally more than four 
wives under his personal law. He asserted 
that before his marriage with Nasim Sahri 
had taken place he had  divoreed Rani 
Kamar Zamani, Dilafza, Champa, and Nasim 
Sahri were maid servants in the genana 
before their marriages. He left no shildren 
at his death, He was survived by the 
five ladies above-mentioned and his sisters 
the Rani of Utraula and the Rani of 
Muhamdi. 

Under the WiN, the estate was left to Rani 
Nasim Sabri for life with power to adopt, 
and then to Rani. Saltanat with power 
to adopt. Rani Nasim Sahri forfeited 
her rights under the Will by marrying 
a brother of Rani Saltanat in May 1908. 

At the time of the Raja’s death, the 
estate was under the management of the 
Court of Wards, The Court of Wards 
instituted an inter.pleader suit that the 
Court might determine succession to the 
estate. In this suit, 

Rani Kamar Zamani olaimed the estate 
denying the divorce, and oontesting the 
Will: 

Rani Saltanat alaimed the estate under 
the Will: 

Rani Dilafza elaimed maintenance and 
dower under the Will: 

Raai Champa olaimed maintenance and 
dower under the Will: 

Rani Nasim Sahri accepted the Will 
and admitted that she had forfeited “her 
rights, therefore, by her re-marriage. She 
claimed dower, only: 

The *Rani of Utraula asserted’ Rani 
Kamar Zamani’s divorce, contested the Will, 


and sontested the fnarriages of Ranis 
Saltanat,  Dilafza, Champa and” Nagim 
Sabri. She olaimed the estate under the 


provisions of elause il, seation 22, Ast I 


— » gf. 1869, 
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Three other persons put in olaims which 
were dismissed on merits, 

While proceedings were pending in the 
trial Courf, Rani Saltanat adopted Saadat 


Ali Khan, minor son of the Rani of 
Muhamdi, and nephew of the deceased. 
Rani Kamar Zamani and the Rani of 


Utraula then compromised, and contest 
seased between them and Rani Saltanat, 
It was agreed by this sompromise that 
proprietary title in certain villages in the 
estate should be given to Rani Kamar Zamani, 
and the Ranis of Muhamdi and Utraula; 
that oertain annuities should be paid to 
the Rajas of Muhamdi and Utraula and 
Rani Kamar Zamani; that the Ranis of 
Muhamdi and Utranola should enjoy life- 
interests, and that the estate shonld 
eventually pass to  Saadat Ali Khan. 
Contest proseeded. The trial Judge desided 
that the Will was genuine, but that claims 
and allowances under the terms of the 
Will could not be decreed in the inter- 
pleader suit; that olaims for dower sould 
not be deoreed in the inter pleader suit; 
that Rani Saltanat Becam was the ahle 
biradart wife of Raja Muhammad Siddik 
Khan but that she had lost all right of 
succession to the taluka after the adop- 
tion of Saadat Ali Khan, and that the 
marriages of Dilafza, Champa, and Nasim | 
Sahri were not established. He dismissed 

the remaining claims and passed a desree 
according to the terms of the sompromiss. 
Against that desision Rani Saltanat, Rani 
Dilafza, and Rani Nasim Sahrj, amongst 
others, appealed. These three ladies subse 
quently withdrew their appeals under the 
terms of a sompromise made between 
them on the one side, and Rani Kamar 
Zamani, the Ranis of Muhamdi and 
Utraula, and Saadat Ali Khan on the 
other side, In the subsequent appeal this 
Court varied the deoision of. the trial 
Judge only on the question of ethe marri- 
ages of Ranis Dilafza, Champa, and Nasim 
Sabri. Sines this Court's desision of 28th 
May 1914 the Court of Wards has been 
managing the estate on behalf of Rani 
Kamar Zimani, Saadat Ali Khan, and 
the other beneficiaries under the decree, 
The notification taking “the Nanpara estate ` 
under tle Court of Wards appeared in 
the United Provirtees Gazette of 20th 
June 1914, and the notification under 
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gestion 17, Court of Wards Ast, Lcoal 
Act 1V of 1912, appeared in the United 

Frorinces Gazeite of 27th June 1914, 

The following suits were put in subse- 
quently against the Gourt of' Wardr, as 
manager of the estates, its wards being 
Rani Kamar Zamani, Saadat Ali Khan 
and the other beneficiaries :— 

(1). A suit by Musammat Mehdi Begam, 
mother of Rani Saltanat, for arrears of 
annuity alleged to be payable to her nnder 
the provisions of the Will. 

(2). A suit by Musammat Kotki, sister 
of Rani Champs, for arrears of annuity 
alleged to bs ‘payable to her onder the 
provisions of the Will, 

The snits were tried and diemtased by the 
learned Additional District Judge of Lucknow. 
Appeal No. 18 of 1919 has been filed agair st 
the dismissal of the first enit. Appeal No. 21 
‘of 1919 has been filed against the dismissal of 
the seoond suit, The Court of Warda in both 
suits admitted that the Wil), as exeouted 
on Eth January 1900, was a good Will, 
It agreed with the plaintiffs that it was 
duly executed and attested by the testator 
who was of sound disposing mind, but it 
asserted that out of the annuities olaimed 
in the saits only an annuity to Mehdi Begam 
of Rs. 200 a month was authorized in 
the Will as exeouted and attested, and that 
she was estopped from slaiming anything 
under that annuity, 

To understand the nature of the sontest 
in both suits itis mnecassary to examine 
the sirsumstances in whioh the Will cane 
to be prepsred. 

Raja Mohammad Siddik Khar, at the 
time of the execution of the Will was 
living in Bombay with Ranis Saltanat, 
Dilafza, Champa, and Nasim  Sahri. He 
had no ohildren. He had separated feom 
Rani Kamar Zamani, with whom he had 
had a violent quarrel. He believed that 
he hadedivorced her validly. It is imma- 
terial whether he had good grounds for 
this belief, It is agreed that this was 
his balief. He had devoted mush thonght 
and case to the preparation of: a Will, by 
whioh he would disinherit Rani Kamar 
Zamani and: devise his property ascording 
to his own desire eg. Ha had engaged Me. 
' Abdul Rauf, Barrister-at.law, to draft this 
Will, retaining this gentleman in Bombay 
and. paying zu feos fo devote his : whole 


time to his service. The —— between 
the Raja and Mr. Rauf were kept resret, 
The position was as follows. Reni Saltanat 
was a lady of good family and :be senior 
then in the zenana. Rani Nasim Sabri was 
an ex maid servant of no family, and the 
junior in the zena»a, The Raja for reasons 
whish are not very clear on the record, 
made up his mind deliberately to prefer 
Nasim Sahri. He naturally wished to keep 
his desision ouiet So be instructed Mr. 
Atdnl Rauf to employ a man unsonnested, 
with his honsehold to draft the body of 
the Wil. Mr. Rauf took a man called 
Anwaruddin for the purpose. 

The Will eorssts of the body and four 
lists. The succession, to ihe saluka is laid 
down in the body. The ninth olause de- 
clares that certain property bas been set 
aside in order that its profits may provide 
a fund fer the payment of annuities to the 
Raje’s mother, Ranis Saltanat, Dilafza, and 
Champ, and certain relatives ard servants 
whose names were to be added in a list to be 
attached called List No, 4 

It wonld have been better if the names of 
there annuitants had been entered in the body 
of the Will. It was, however, olearly the Raja’s 
intention that the names should be placed 
in the list, and ke was able by so doing 
to add to the names later. It is agreed 
that the Raja was a masterful man who 
brooked little or no interference with his 
plans and views even from a trusted legal 
adviser and that, although of sound dis- 
posing mind, he was eoaentris and lavish 
with his money. 

Those lists are as follows:— 

Liat No, 1 ia% list of all the landed pro- 
perty, other than house property, in the 
taluka, 

List No. 2 ts & list of the property the 
profits of whieh were set aside to pay the 
annuities. : 

List No. 3 is a list of honse property. 

list No. 4 sontains the names of annuit inta 
and the amounts of annuities. 

There was nothing in the contents of 
Liat N’. 4 which could reveal the ¢estator’s 
intentions, and only one entry in List No. .4 
ont .of those which were not subsequently 
written with the Rej.’s own hand would 
reveal to a person whoehad not seen 
clause 9 that the &mounta were annuities 
&nd not. legasies. The use of the word. 
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-"ealary" in the ‘twenty first entry might 
have econoted the idea of an annuity to 
-an astute reader, “uch A reader would 
nof, however, have been in a position to 
know whether the amount was payable 
annually or monthly. Thur, there is nothing 
requiring seoreoy inthe first three liste, and 
very little in the fourth, : 


Aceording to both sides in both appealr, 
the body of the Will (with the exception 
of certain blanks), the first three liste, and 
the portion of the fourth list down tothe 
twenty-first entry were faired cut and 
resdy on the tth January 1906. On that 
day the Raja was in his rented residence 
in Bembay. Mr. Ranf ard three attesting 
witnesses, Dr. Chowksey, Mr, Juseawala, 
and Captain Diarmid, ‘of the Mersantile 
Marire; were present. A Sub-Registrar 
arrived. It was intended, on completion of 
the Wil), to place it in a sealed cover and 
deposit it with the Sub-Registrar. The 
Raja, however, tock ro much time in filling 
up the blanks that the Sub Registrar went 
away. After he had gone, the Will “was 
initialled by the Raja and attested by 
the witnesses. Lists Nos. 1, 2, 3 «wee 
initialled by the Raja, and attested by the 
witnesses on the first page of each list. 
List No. 4 was initialled by the Raja-and 
attested by the witnesses at the bottom 
of the first page (the thirty-third page of 
the dooument) underneath entry No. 21. 
Amongst the first twenty-one entries an 
anruity of Hs. £CO was allotted to Musammat 
Mebdi Begam. Nothing more was done 
that dey. So far, both sides agree in both 
&ppesle, “All the above fasta are not 
brought out as olearly as they might be 
on the evidence on the record of the two 
gnits, but the parties agree that these are 
the facts. This Benoh, having heard the 
appeal in the inter-pleader suit in 
whioh the same faota were brought ont 
in great detail, was in a favourable positiqn 
to appreciate the points, B 

The first point in dispute is this, 
MusammateKetki’s Counsel urges that the 
rest ten entries (whioh inolude-Musammat 
Ketki's name) on List No? 4 were on the list 
when the Will was signed and attested on 
Sth January 1506. The trial Judge has 
found that they were not then there 
byt subsequently added between the. time 


ed on the margin, 


` oft signature and attestation and the 23rd 


January 1906. 


On that date the Raja, Mr. Rauf, Dr, 
Chowksey, and Mr. jJussawala ‘again 
assembled in the Raja’s rented house in 
Bombay. The Sub-Registrar was again 
sent for. The evidence here is quite clear 


‘and there is no contest as to what happened. 


The Raja satata table at some distanse 
from Mr. Rauf, the Sub Registrar, and the 
attesting witnesses, He took the Will and 
proceeded to write upon it. A blank pago 
had been left after his initiala and the 
signatures of the attesting witnesses at 
page ll and about two-thirds of a blank 
page bad been left on the thirty-fourth 
page which was the second page of List No. 4. 


‘The Raja wrote on both pages. We shall 


consider subsequently what he wrote on 
the twelfth page. On the thirty-fourth: page 
he wrote ovt the names of other annuitanta 
in his own band. The attesting witnesses 
were in a place where they sould seethe 
Raja writing. They conld not see what 
he was writing and they were not in a 
position to see whether Le initialled his 
additicns or corrections, When he had 
completed what he was doing he sent for 
the attesting witnesses. He put a piese 
of blotting paper over what he had written 
on the thirty fourth page and they attest. 
They did’ not see 


what he had written on the 
twelfth page. They attested there also, 
The Will waa then placed in 4g 
sealed sover and handed over to the 


Sub- Registrar for safe deposit. When it 
was subsequently opened it was diseovered 
that the Raja had initialled on the twelfth 
page but had omitted to initial on the 
thirty-fourth page, although he had altered 
an item of Rs. 300 to Hs. 400 in one 
place on the thirty.fourth page and inifialled 
the correction. It is argued on behalf’ of 
the Court of Wards, that there was no 
exeention and attestation as provided for 
by law on the 23rd January 1904 and 
that the omission by the Raja to initial 
the thirty-fourth page, in any sireumstanees 
deprives all bequests made in his own hand. 
writing of validity. à 


We shall now eonsider what he wrote on 
the twelfth page A Sorrest translation of 
what he wrote on that page is as follows ;—- 


138 


INDIAN OASES. 


(1590 


SHER MUHAMMAD KHAN t, DEPUTY COMMISSIONER, BAHRAIOR. 


“May God protest me from Satan! I 
. eommenoe in the name of God who. is most 
mereiful and most compassionate, 

'" God's: will must always be done through 
the grace of God! 

"Wvery man looks to his own interest 
whoever he may be. It is hoped that the 
Presenee (t. e„ God) will look with favour- 
able patronage upon the deed of inherit. 
anse which has been executed and regis- 
tered.” (It was placed in a sealed sover for 
safe custody. But under the provisions of 
Ast I of 1869 the effest of placing such a 
Will with a Sub-Registrar for safe custody 
is the same ss the effect of registration. Of 
sourse, the Will had not at the time that the 
words were written been placed in a sealed 
sover for safe custody but this was done 
direstly afterwards.) i 

“On aesount of the desire that is to say 
the restless anxiety whieh a man of religion 
nesessarily feels it is essential in this and 
substantial world that sommunion with the 


Prophet should be an asoomplished 
fast in lifetime” (it is very diffisult 
to translate these words. The Raja 


was admittedly a man who had a strong 
religious element in his character whioh was 
undoubtedly genuine though his sonduot 
was not always all that should have been 
desired. Hs was a man of very little educa. 
tion and had no olaims to be a clear writer, 
Most of this may be taken as an expression 
of religious devotion on the part of a not 
well-edusated man.) “The life of man is 
divided into four parts” (Some diagrams 
were drawn after thie.) "I think that on 
nosount of the press of mundane matters I 
have not been able to enter most important 
matters. Butthe remembranse of God is 
most important. The greatest relianos 
should be placed on God. So faras was in 
my power I exesuted this Will in favour of 
the Ranis who have been faithful to me,” 
(This is ù clear indication of the difference 
of treatment between Rani Kamar Zamani 
and Ranis Saltarat, Dilafza, Champa, and 
Nasih Sabri.) “I shall pass my life in 
prayer to God, the perusal of the Holy 
Kuran, pilgrimages to sacred places, and 
walking in the paths of Holy men-—desires 
whish I have always dherished. Gad is 
omnipresent and everything else is transitory. 
I shall perform all the duties which devolve 
' gn me asa man with pleasure and sonsent. 


I shall supervise these duties honestly, I 
have always relied upon the Government 
to which I am religiously inelined. I herve 
been vigilant to bear no ill-will against my 
enemies who wish to harm me and disgrace 
me. Jam thankful to the Holy God who 
bas been eo good to me. Amen, Amen, 
Amen, From the present moment to and 
after death I expect to be face to face with 
God who is imperishable. I pray with folded 
hands, May God proteat me!” 

He then affixed his initials and added— 

“My last salutation with folded hands to 
the Government may be assepted.” 

He then initialled again. 

Now what is the effect of thisP The 
learned Counsel for the Ccurt of Wards has 
argued that all this means nothing and that 
it contains no more than pious expressions 
of a mind whish, though admitted to be a 
good disposing mind, was the mind of an 
eosentria man and nothing more. But this 
is not the view that we would take. While 
admitting that the religibus exordium was 
hardly necessary in a testamentary dosu- 
ment, we do not lose sight of the fact that 
amongst Muhammadans, espesially Mubam- 
madang of a religious turn of mind as the 
Raja certainly was, ib is frequently thought 
only becoming and right fo introdusa pious 
reflaotiorft, containing clear statements as to 
the authority of the Deity in worldly affairs 
and the submission of the creature, iuto 
testamentary documents. So, we do not oon- 
sider .that the many pious expressions in any 
way invalidate the effect, and the effest 
appears to ua to be this. Although the 
Will, so far as if was in existence, had been 
duly exesuted and attested on the 8th January 
1906, there still remained under the testator'a 
desires certain additions to be made. Those 
additions were not made in the body cf 
the Will but were made in List No. 4, Having 
made these additions the Raja felt that 

peroration was’ nesessary and in this 
peroration he states distinctly that this is 
his last Will and testament and that he 
wishes that God may look favourably upon 
him. He states his main reasoh for mak. 
ing the Wikl—thg desire to benefit those 
ladies who were his wives and who had 
*hean faithful to him. He explains that 
his future attitude towards life would be 
one of religious devotion although he does 
not’ wish to neglect “his temporal affairs, 
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We look upon this as in the testator's opinion 
the final exesution of the Will In the 
previous judgment in the inter-pleader suit 
it was stated, when stating the fasts, that 
the Will had been executed on the 8th 
January 1906. But the point did not 
then arise as to when it had been exesuted 
and was not material to the sase. After 
examining the matter more closely we are 
of opinion that the Will was exesuted on 
the 23rd January 1906 provided that the 
signature and the attestation are  sorreet. 
Now there ean be no doubt as to the fact 
that the initials at page 12 are the initials 
of the Raja, and initials operate as a 
Signature, The learned Counsel for the 
Court of Wards has argued that there was 
no sufficient exesution or attestation under 
the provisions of section 50 of Aot X of 
1865. Unless the provisions of this Seation 
are eomplied with, the Will will not be a 
good Will under the provisions of Ast I 
of 1869 so am to affect talukdart property. 
The seetion lays down that the testator 
shall sign or affix his mark to the Will, 
or that it shall be signed by some other 
person in hia presense and by his direction. 
There oan bo no doubt as to the fact that 
the Raja affixed his initials to the Will 
on the 22rd January 1906. Ig next lays 
down that the signature or mark of the 
testator, or the signature of the person 
signing for him, shall ba so placed that 
it shall appear that it was intended thereby 
to giva effest to the writing as a Will. Here 
the learned Counsel for the Court of Wards 
argues that this last passage has nothing 
to do with giving effest to the writing as 
a Will. We consieder that it does so. It 
emphasizes the fast that this is the testator’s 
Will and it introduces one new element tbat 
it is proposed to regiater tho Will. The 
section sontinues that the Will shall be 
‘attested by two or more witnesses, each 
of whom must have seen the testator sign 
or affix his mark to the Will, or have seen 
some otber person sign the Will, in the 
preseneg and by the dikéation of the 
testator, or have reseived from the testator 
a personal acknowledgment of his signature 
or mark, or of the signature of subh other 
person, and eagh of the witnesses must 
sign the Will in the persense of the testator 
. but it shall nob be mnesessary that more 
" than one witness}be present at the samé 


time, and no partieular form of attestation 
shall be necessary. Ths first point that 
arises is—Did Dr. Ohowksey and Mr. 
Jussawale see the Raja affix his initials ? 
The evidenee is quite elear on the point. 
They were in the same room, From a little 
distance they saw him in the aot of writing. 
‘At the distance that they were, it was 
impossible for them to see whether he did 
or did not affix his initials at that time 
while he was in the ast of writing. But, 
on the evidence asa whole, there can be no 
doubt to our minds that they saw him 
writing, that at the time of writing he 
signed by placing his initials upon the 
document and that they saw him while he 
was doing this, We, therefore, find’ that 
they saw him sign the Will. The learned 
Counsel for the Oourt of Wards has refer- 
red us to the desision in Brown v, Sktrrow 
(1), in which Gorell Barnes, J., found that 
where a testatrix signed her Will in a shop, 
and one witness, who saw her sign, attested 
it, bnt the other witness being, at the 
time when the testatrix and rst witness 
signed, engaged at the other side of the 
shop with a person who stood between him 
and the testatrix, did not see them sign 
and did not know nor have the opportunity 
of knowing any thing about what they 
had been engaged upon until after they 
had signed when he was asked to be a 
witness, the testatrix did not sign in the 
presence of the second witness, Tha 
learned Judge did not appear to have 
appreached this decision without some 
difficulty, but, in any ciroumstanoer, it would 
not affect the present oase. The ratio 
decidendt there was that as some person waa 
between the testairix and the secord witness, 
the second witness saw nothing. But here 
the witnesses bad an unimpeded field of vision, 
It cannot, we think, be laid dowr, under the 
provisions of the Indian Suocessiop Aot, that it 
is necessary for a witness to actually see the 
fingers move as the signature is made. It 
is only necessary to satisfy ourselves that 
the witnesses had a olear view of the testator 
when he was in the act bf signing. They 
certainly had this here and as there oan be 
no possible doubt to onr gminds as to the fast ` 
that the Raja did on the 23rd January 1903 
sign this doonment while Mr. Jussawala and 

(1) (1902) P. D. 3; 71 L.J. P. 19; 85 L, T, 645; 18 
T, L. BR. 69. 
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Dr. Obowksey were in the sama room with 
him with an unimpeded field of vision and as 
they both signed the Will as attesting wit. 
pesses in his presence, we find that the Will 
was executed not onthe Sth Jannary 1906 
but on the 23rd January 1906 sasording to 
law.. The absence of the testator's signature 
at the end of List No. 4 is nof, in our opinion, 
material, We agree with the learned trial 
Judge that the initials on the eorrestion of 
three to four cannot operate as the signature of 
the list. But we do not consider that it was 
necessary for the testator to sign the list at all 
or for the attesting witnesses to attest it. The 
signature and attestation to which we have 
already adverted cover everything in the 
Will, provided that we are satisfied that the 
entries in dispute were made with the 
knowledge and aosording to the wishes of 
the.testator. These entries are two—one is 
the entry of Rs. 500 monthly allowanae to 
Musammat Ketki whiob, a8 we havefound, waa 
written by the hand of Ahmad Zaki and 
the other is an entry of a monthly allowance 
of Rs. 500.to Musammal Mehdi Bagam which 
was written with the Rajes own hand. 
With referense to the first entry, we are 
satisfied that it was made at the Raja’s 
desire. Mr. Abdul Rauf was in bis ceon&. 
dence. Mr. Abdul Rauf gave the list 
to Ahmad Zaki to scopy. Musammat Ketki 
has deposed, and we see no reason to disbelieve 
her, that the Raja had told her about the 
{ime that the Will was executed that he was 
making provision for her therein. He had 
the entry in front of him at the time that 
he was making the subsequent entries in his 
own hand. In these ocirocumstanocer, we find 
‘that the entry was made to his knowledge 
and with his consent. With regard to the 
‘second entry it is admitted by the learned 
Counsel for the Court of Wards that as the 
‘entry is in the Raja's own handwriting he 
cannot suggest that it was not made at his 
‘wish.’ 

The next point that we have to sonsider 
in this appeal ie, how we are to interpret the 
first and*second entry in favour of Musammat 
Mehdi Begam. dn the list whieh was ad- 
mittedly prepared before the signature and 
. attestation ofthe 8th January 19.6 she was 
given: a monthly allowance of Rs. 200. 
Sabsequently, the Raja added a monthly 
allowance of Rs. 500 in his own handwriting. 
‘Tt ‘has been argued that the allowance of 


R3. 200 isto ba absorbed in tha eer 
of Rs. 500. -We cannot accept this eonten- 
tion, We find that with regard .to Mehdi 
Bagam’s sons, Kani Saltanat’a brothers, 
the Raja crossed out entries giving theni 
amaller amounts end substituted larger 
amounts. If he had wished to give Mehdi 
Begam an allowance of Rs. 500 only and eut 
ont the allowanse of Ra, 200 we should have 
expested him to eross out the entry of Ra, 200 
and initial the eorrest/o^. There is nothing ` 
unlikely in his wishing to give Rani Saltanat’s 
mother as much as Rs. 700 a month, He was 
lavish with his money. Rani Saltanat’s 
mother wculd baa suitable objest for his 
generosily. We, therefore, decide that under 
the Will Musammai Mehdi Begam was 
entitled to Rs. 7CO a month. 

We now oome to the last point in the 
appeal—the question of estoppel. Here the 
evidence is &bsolntely conflicting, Assord- 
ing to Rani Saltanat and Musammat Mehdi 
Begam, sinse deceased, who were both 
called as witnesses, Musammti Mehdi Bagam 
oanro5 be eatopped in any way by anything 
that subsequently happened, Rani Saltanat | 
paya that after she adopted Saadat Ali Khan 
she was left ina position cf defending her 
rights to her maintenance uader the Will 
fixed at Rs. 4,000 a month and to her dower 
in respeot e of which she had claimed 
Rs. 3,00,0.0. She also was not satisfied with 
the justice of the desision whieh declared 
that by adoption of Saadat Ali Khan she 
forfeited a life-interest in the estate‘and she 
had filed an appeal to sesnre the relief to 
whish she felt herself entitled and wai 
proceeding with it before the Oourt of 
the Judicial Commissioner. She had parted 
with muoh of her elaim in favour of 4 
certain Agba Sheikh Kezim, a resident of 
Kazmain in Mesopotamia, This man who 
is a man of som6 property had acquired 
interests in the olaims of Rani Saltanat, 
Rani Dilafzs, and Rahi Nasim Sabri. These 
claims are to some extent sonflioting. Bat 
whatever may have been the ease in respeot 
of that matter, the conduct gf the litigation 
bad passed into the hands of Agha* Sheikh 
Kazim. Tkese- claims, as has already been 
mentioned, were eventually compromised, 
and it ig, with regard to what happened 
in that compromise that thé plea of estoppel 
has arisen. Tors are two absolutely con. 
füioting stories, The story put forward bye 
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Musammot Mehdi Begam, her daughter, and 
‘(Agha Sheikh Kazim is as, follows : — They 
say tbat they were persuaded to approach 
the other party, which consisted of Rani 
Kamar Zamari andthe Ranis of Muhamdi 
and Utraule, with a view to a settlement. 
The settlement was to be srranged under 
the advice of the late Sir Dunoan Baillie, 
who was then a member of the Board of 
Revenue in charge of the Court of Wards 
for the Provinee. Their story is that Rani 
Saltanat insisted on receiving as generous 
treatment as Rani Kamar Zamani, that 
she was determined to have her slaim for 
dower met generously, her personal pro- 
perty handed over to her, and her allowaree 
raised from Rs. 4,900 a month, the amount 
due under the Will, to Rs. 6,500, but that 
she had no objection to a portion of tha 
Rs, 6,500 being settled on her own relativer, 
that in the subsequent compromise all the 
berefits went to her, but that she of her 
own free will, assigned portions of the 
benefits to ker own relatives, That is the 
ease put forward by the appellants, The 
case put fcrward on the other side is that the 
compromise éffected between Rani Saltanat 
cn the one side and Rani Kamar Zamani 
"and the Raris of Muhamdi and Utraula on 


the other side not only inguded her 
alaims but icoluded the olaims cf her 
mother, brothers, and certain other 


personr, and that ber mother and brothers, 
though they did not enter into the oom. 
* promise, agreed fo be bound by the results. 
The principal witress in support of this 
story is Khan Babadur Saiyid Muhammad 
Mustafe, who was then manager of the 
estate nrder the Court of Wards. He had 
previously been manager under Raja Muliam- 
mad Siddik and for a period had been 
assistant manager under ap English manager 
of the Ccurt of Wards, eventually becom- 
ing manager of the estate. The- learned 
trial Judge believed his evidence and did 


not believe the ovidense on the other aide, ` 


Aesording to him, this was what happened. 
Under tbe Wiíl',. Rani Saltanat received 
Re. 4,0C0 a month. Rani Nasim Sabri reseiv- 
eda life-interest in the*whole estate but she 
forfeited all rights under the Will by her rg- 
marriage. Musaymat Mehdi Bəgam was, 
assording to the Court of Wards to reoeive only 
Rs, 500 a month for they refused to recognise 


both annuities, Roni Saltanat’s two brothers . 


were to receive R3. 4008 month eaoh under 
the Will Sher Muhammad Khao, a third 
brother, was to receive nothing. Hashmat 
Jahan, a daughter's daughter of Musimmat 
Mehdi Begam, was to receive nothing and 
Tahire, Sher Muhammad Khan's daughter, 
was to receive nothing. In addition, there 
were the ladies’ claims to dower. Now, 
the nation of Rani Kamar Z mani and the 
Ranis of Muhamdi and Utranla whieh 
eannot be taken as the nation of the late 
Sir Dunsan Baillie (we do not even know 
that he approved of it) was to treat the 
bene fisiaries under the Will as persona who 
might be got to reduce their olaims if 
pressure was put upon them. They were 
rather inolined to take up the position 
that, if these annuitants wanted to eontest 
the matter they were ready to meet them, 
and that they were not likely to give 
them all that the Will allowed. In the 
care of Rani Kamar Zamani this attitude 
was less unjustifiable es she had all along 
denied the validity of the Will and 
was ready to ohallenge its provisions. In 
ihe case cf the Rani of Utraula who had also 
contested the validity of the Will the posi» 
tion was the same. Bat, in the sase of 
the Ravi of Muhamd', who had ascepted 
ihe Will and accepted Rani Saltanat’s 
adoption of her own son under the Will 
with a view to his eventual succession to 
ihe cetate, the position does rot seem 
justifiable. However, this was the position, 
There appears to be no doubt as to the faot 
that Rani Saltanat, thcugh she was a lady 
of position, ard her relatives were treated 
rather as adventurerr, who were lucky to 


.get what they oculd and that Dilafza and 


Dasim Sabri were treated as forturate 
dcmestics who were luoky to get anything, 
But this is the manner in which tte 
ecmpromise was conducted and the som. 
promice eventually arrived at was a very 
peculiar cne, According to Khan Bahadur 
Saiyid Muhammad Mustafe, the brothers- of 
Rani Salfanat were told that, thougb under 
the Will they were allowed aunuities of 
Re, 4CO eaoh, the other side would not 
grant them more than Rs, 200 each, and 
they accepted this positio, Musamnai Mehdi 
Begam was told that all she would get 
would be Rs, 500s’ She accepted that 
position. They apparently were ready then 
to aecopt the fash that the Reja! had: 
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intended to leave her at least Rs, 500 a 
month. It was then put to Rani Saltanat 
that she would get Rs. 4,000 a month, to 
Dilafza that she wonld get Rs. 950 and 
to Musammat Mehdi Begam that she would 
get Ha 500. This was the amount to 
whioh they held Musammat Mehdi Begam 
was entitled under the Will. Mehdi Begam/a 
two sons were to get Ra, 200 eaoh. The 
third son Sher Muhammad Khan who got 
nothing under the Will was to get Rs, 40, 
Mubarak Jahan Begam, Mehdi Begam’s 
daughter, was to get Rs. 50. Bela, Ketki's 
sister, who was put down to get Rs, 5.0, 
was to get Rs. 59 and a servant girl oalled 
Munga who was to get Rs, 100 under the 
Will was to get Rs. 10, Nasim Sahri was 
to get no annuity at all. She had lost all 
her rights under the Will Those sondi- 
tions were summarised on & memo. which 
was signed by Sheikh Muhammad Kazim 
and Akbar Ali who represented Rani 
Kamar Zamani and the Rani of Muhamdi. 
Sheikh Muhammad Kazim was to get Rs. 300 
a month and Sheikh Abdul Karim, his 
brother, was to get Hs.200. On this basis 
the eompromise was to be made. The 
amount of Hs, 6,500 thus made up did not 
sonoern Rani Saltanat, except with regard 
to Ra. 4,000. After subsequent diseussion 
the figures were altered again. The final 
eompromise under which the appeals of 
Ranis Saltanat, Dilafza, and Nasim Sabri 
were withdrawn is dated the 22nd August 
1912. Under this sompromise Rani Salta. 
nat was to get an annuity of Rs. 4,000. 
Rani Dilafza was to get an annuity of 
Rs. 1,000. The annuities of the two sons, 
Nawab Muhammad Ata Khan and Nawab 
Muhammad Sultan Khan, were raised to 
Ra, 300. The annuity of Sher Muhammad 
Khan who got nothing under the Will 
was raiged to Rs. 170, Mubarak Jahan’s 
annuity remained the same. Munga’s re. 
mained the same. Sheikh Muhammad 
Kazim’s annuity was reduced to Rs, 250, 
Abdul Karim’s remained Rs, 209. Two 


new annuities were added-—-one to Hashmat. 
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personally agreed to this. She said sao- 
eording to him, that sbe was ready io put 
her total elaim at Rs. 500 a month only 
of «which she was sontent to take only 
Rs, 110 for herself provided that Muham- 
mad Ata Khan and Muhammad Sultan 
Khan's shares were raised by Rs. 100 eaoh, 
Sher Muhammad Khan’s share raised from 
Rs. 40 to Rs, 170 and two annnites of 
Rs. 30 settled on her grand-daughters, 
thus making up Rs. 590. If she agreed 
to this arrangement it would undoubtedly be 
binding on her for the following reasons. Her 
acquieseence has caused the other side to 
continue paying Hs. 390 a month to other 
persons whioh they otherwise would ‘not 
have been paying. She was an elderly lady 
(she has since died) whose annnuity in the 
ordinary course of events would have ter- 
minated before the annuities of her juniors. 
By making this arrangement the other side 
undertook to pay annuities to younger people, 
A grave omission was the, failure to get 
Mehdi Begam and most of the other persons 
affected to sign the compromise. Khan 
Bahadur Ssiyid Muhammad Mustafa has, 
however, deposed that the diffisulty which 
arose was this. The compromise was filed 
in a suit, Aosording to the views taken , 
by the Oonpsel no one sould sign the som- 
promise who was nota party to the suit. 
Mehdi Begam was, of sourse, not a party to 
the suit. Further, there was some diffioulty 
in introducing a referense to the Will as Rani. 
Kamar Zamani and the Rani of Utraula 
refused to recognise the Will, Nevertheless, 
it was a distinot omission not to obtain. 
from Mehdi Begam and the other parties who 
were not actually parties to the compromise . 
the withdrawal of all olaims on the condi- 
tions laid down. The eompromise had 
further settled thawslaims to dower. Under 
it, Rani Saltanat got Rs. 1,87,500, Rani 
Dilafza Rs. 50,000, Rani Nasim Sabri 
Res,425,000 and Sheikh Mahammad Kasim 
as their financier received Rs. 18,75,000. ° 
Against the story of the appellants is ita 


‘insonsistency, Rani Saltanat’ has adhered to 


Jahan, Mubarak Jahan’s daughter, of Ra. 80,” the statement that she wanted Rs.6,500 a: 


and the other 
- daughter of Sher Mahammad Khan. „Mehdi 
Begam’s was reduced to Res. “MO, The 
story told by Khan Bahadur Saiyid Muham. 
mad Mustafa is as.-follows: Aogording 
tg the story told by him’ Mehdi Begam 


wo 


of Rs, 30 to Tahira, “month for herself* taking Rs. 2,500 a 


month fn lieu of her abandonment of the . 
slaim fof the balanee of her dower and 
other reliefa, and she would have us believe 
that, reseiving that amount, she entered into , 
the compromise. In the first plage, it ig not 
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clear that sbe abandoned any olaim to dower 
to apeak of. She had only elaimed Rs. 3,900,000, 
had reseived Rs. 1,87,500 and the proportion 
reogived by her financier prastisally made 
up the balance. Next, it is to be noted that 
under the sompromise Dilafz. reosived 
Rs, 1,000 a month, The slaim of Rani Dilafza 
was a perfectly separate olaim to Rani 
Saltanat’s. The story told by the appellants 
on this point is inconsistent and insonalusive. 
All that we have to decide ie, whether the 
learned trial Judge arrived at a right conolu- 
sion as to the credibility of the evidenae, 
The two stories told are absolutely conflicting, 
We are fased with the position as to whether 
Khan Bahadar Saiyid Muhammad Mustafa 
is telling the truth or whether the witnesses 
on the other side are telling the truth, 
The learned trial Judge believed Khan 
Bahadur Saiyid | Muhammad Mustafa 
and nothing has been elicited in the argu- 
ments before us t» establish that he arrived 
at a wrong oonelusion. Áceepting Khan 
Bahadur Saiyid Muhammad Mustafa’s eyi- 
dence as true upon the point, we find that 
Musammat Mehdi Begam  distinotly agreed 
to forego claims to anything more than 
Rs. 110 a month on the understanding that 
the other side should insrease the amounts 
payable to persons in whom she was intereste 
ed. We believe the evidence of Khanh Baha. 
dur Saiyid Muhammad Mustafa upon this 
point. We find that the other side have 
kept their bargain andthat they have paid 
out the amounts in the manner in whieh 
Musammat Mehdi Begam desired. She ig 
thus preoluded from standing on her rights 
under the Will after the date of the com. 
promise of the 22nd August 1912 which 
embodied the oral agreement at which she 
had arrived but to whioh she was not actually 
. a party. We do not agree with the learned 

trial Judge that her slaim "should be dis- 
missed as not falling within the terms of 
her plaint. The latter portion of her claim, 
is distinctly one under the Will. All that 
her Counsel says in effect now is this, — "Under 
ihe Will I should» be entitled to Rs. 700 a 
month. Buf if the Court decides against 
me that I am estopped fram olaiming more 
than Rs, 110 a month after the 22nd August 


1912, I still olaim that Rs. 110 a month ' 


under the Will and not on an independent 
eause of action. I do not claim under 
the’ -agreement. The ‘agreement merely 


e 
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modifies my rights under the Will.” This 
is a reasonable view which must ba ace 
cepted. 

The result is as follows. We deoreo the 
appeal to this extent. The appellants, who 
are the successors of the deseased Musammat 
Mehdi Begam, are entitled in so far as they 
have interests in the estate of the deceased, (it 
is to be noted that Rani Saltanat who ig one of 
Musammai Mehdi Begam's heirs is not a party 
to the appeal) to a relief based on the follow. 
ing ealeulations. At Rs, 700 a month from 
the date of the death of Raja Muhammad 
Siddik, 8. e, the 31at  Deeember 1907, to 
the 2lst Angust 1912 and from the ‘22nd 
August 1912 to the 13th February 1917 
at Rs. 110 a month, As the Court of 
Wards have all along been ready to pay 
her Rs. 110 a month the appellants will 
reoeive interest only on the amount which 
acorued up to the 2lst August LOLY, 
Interest will be at the rate of six per 
sent, por annum, With regard to the question 
of eosts, as the plaintiffs bave partly sosseeded 
and partly failed we direst that the 
parties will bear their‘ own oosts in both 
Oourts, 

Appeal parily allowed, 





LAHORE HIGH COURT. 


- MiSO£LLANEKOUS Seconp Civi, Apparat No, 1095 


oF 1919, 
November 25, 1912, 
Present :—Mr, Justice Broadway. 
BHALLA AND OTHERS—DREFENDANTS— — 
APPELLANTS 
versus 


FAZAL MUHAMMAD AND OTZ4ERS-9- 
Puatatives, HAYAT MOHAMMAD— 
DErFESDANT— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. III, rr. 
1, 4, O. XX, rr. 2, 38-—Date for pronouncing judgnment— 
Notice to Counsel, whether sufficient --Judgment records 
ed and dated by predecessor of C@ourt—Judgment 
pronownced second time by succeseor of Court, legality of 
— Jurisdiction, 

“ml $y $ 

A Court adjourned a case to the 25th March 1918 
for the purpose of pronounging judgment: on that 
date a deoree for pre-emption was granted coupled 
with the condition that unless the requisite pre. 
empliion-money was paid within one month thg 
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decree would become void. Payment was not made 
within the time fixed, but on the 7th June 1318 the 
décree-holder made a represestation to the Court 
that he was not aware that judgment had been pro- 
nounced and asked for permission to pay the moneyi 
the officer who passed the decree having been trans- 
ferred, his successor, while admitting that he had 
no power to extend the time for payment, came to 
the conélusion that judgment had not been pro- 
nounced on the z5th March 1918, although the 
record showed that on that{date parties’ Counsel 
were present, he accordingly, on the znd December 
1918, proceeded to pronounce judgment, already 
signed and dated by his predecessor: 

1 Held, that under Order III, rules land 4 of the 
Civil Procedure Code notice to Counsel was sufficient, 
that there was no reason for holding that judgment 
had. not been pronounced on the zóth March 1918, 
and that the, Court acted without jurisdiction in 
pronouncing, for the second time, a judgment record- 
ed and dated by his predecessor, 

Missellaneous second appeal from the order 
of the District Judge, Gurdaspur, dated the 
22nd Mareh 1919, affirming that of the 
Munsif, “nd Olass, Pathankot, District 


Gordaspur, dated the 2nd December 1918. 


‘Lala Mehar Ohand Mahajan, for the Àp.» 
pellant. 

` Mr. Ghulam Rasul, for the Respondenta.. 

JUDGMENT,.—This appeal has arisen out 
of a pre-emption suit in the following cireum- 
stances: —On the z0ih Febraary 19:8, the 
parties closed .their respective cases and an 
"order was passed adjourning the case to the 
97th February 1918 for arguments, On that 
date the record shows that Uounsel for the 
parties were present and the case was 
adjourned to the 8th Marsh 1918 for judg- 
ment, it being noted that Counsel would put 
in written argaments, On the 8th Marah 
1918 the record slows that the Oounsel for 
the parties were present and that the case 
was adjourned tothe 25th Maroh 1918 for 
judgment; Although it is not specifically 
stated in the order, the words employed 
indicate that by the 8th Mareh 1918 the 
writtêni arguments had been filed in, Oa the 
25th” March 1918 a decree’ for pre-emption 
of the land in suit was granted and a period of 
one mjònth fixed within whioh the requisite 
money was to be deposited; and in default 
of such payment the desree was deslared to 
be void. The money was not paid within a 
“month from the«date of the judgment; but 
on the 7th June 1918 the pre emptor depres- 
holder. moved the sqssessor of the learned 
Munsif who had passed the deoree alleging 
that Lo bod not been aware that tho judg» 
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ment bad been pronounced and asking for: 
permission to pay in the requisite money. 
Upon thir, on the 2nd Desember 1918, the 
learned Muansif, while admitting that - he 
had no power to extend the pericd fixed by 
the decree, came to the sonslusion that the 
jadgment bad not been pronounced on the. 
25th Maroh 1918 and proseeded to pronounce 
the judgment, already signed and dated on 
the 7nd December 19!8. Against this order 
an appeal was, preferred to the learned Dis- 
triot Judge who upheld the order of the 
learned Munsif and held that the note by 
the R«ader cf ihe Court tothe effect that 
the parties’ Counsel were present was not 
sufficient to show that the judgment had 
been daly pronounced. The learned District 
Judge considered that, as far as Counsel 
were concerned, the sate was over before the 
25th March 1918 and that, therefore, there 
had been no proper pronouncement, Against. 
this order on appeal the defendant has pre- 
ferred this sesond appeal to this Oonrt, 
throught Lala Mebr Chand, Mahajan, and 
1 have heard Mr. Ghulam Rasul on behalf of 
the respondent. ` 

ln soming to his desision the learned 
District Judge, has lost sightof Order III, 
rules 1 and 4, Civil Proesdure Code, which 
clearly show that a notice to Counsel is 
suffiàient9 The note referred to by. the: 
learned -vistrict Judge as having been made 
by the Reader bears the signature of the pre- 
siding officer, and there is absolulely no reason ; 
for holding that judgment was not pronoans- 
ed in the presence of Counsel It has to ba 
noted that the Counsel was not produced as 
a witness to rebat the presumption that 
exists as to the eorreetness of the record. 
In these ciroumstanees, I consider tbat the 
decisions of the Courta below are inceorreot. 
Farther, it seems to me that the learned. 
Munsif who passed the order on the 2nd . 
December 1918 acted withont jurisdiction 
when he prosseded to pronounce a judgment 
recorded and dated by his predecessor for 
the second time, thus, practically, giving the 
pre emptor a further period within which to . 
pay up the pre-emption money. *. . 

In these oiroums(anoes, Lascopt this a5233al 
and set aside the orders of the Courts below, . 
Y leava.the parties to baat their own cosis in 


this Court, 


l i Appeal accepted,*. ,, 


- 


9. 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION vor Revision No. 417 
or 1919,. 

February 24, 1920. 

Present :—Mr. Justice Shah and 

Mr. Justice Hayward. 
PERMESHWARI SUBBI-- ApPPLIGANI 
Versus 

l EMPEROR—Responpent, 

Penal Qode (Act XLV ef 1860), s. 372—Disposal 
of minor girl for purposes of prostitution—-Gejjee 
ceremony, performance of— Offence, 


The mere performance of whatis known as the 
gejjee ceremony in respect of a minor girl does 
not amount to adispesal of the girl with the intent 
that shé shall be employed or used for the purpose 


of prostitution, within the meaning of section 372° 


of the Penal Code. [p. 146, col. 1.]. 

. Criminal application for revision of the 
order of the Sessions Judge, Kanara, confirm. 
ing the order of conviction and sentence passed 
by the Magisirate, First Clase, Kumta. 

. Mr. G. P. Murdeshwar, for the Ascused. 

Mr. S. 9, Patkaf, Government Pleader, 
for the Crown. 
JUDGMENT, 

Sean, J.—' The applicant . before us has 
been eonvíoted under sestion 372 of the 
Indian Penal Code for having disposed of 


her daughter: Snbbi under the age of 16- 


with intent that she shell be:empMyed or 
uged for the purpose of prostitution, The 


trial Court found that the. ceremony dəs- ` 


eribed in the record as (fejjee ceremony was 
in faet performed in respect of the girl in 


question, and that the performanee of that. 


ceremony amounted to a disposal of the girl 
within the meaning of the section. 
&ocused was accordingly convioted. In appeal 
the learned Sessions Judge has found that 
a girl, who, upon the strength of the 
Gejjee ceremony alone, should, begin to 
practise harlotry, would infur reprobation 
among her fellows, and would ba put ont 
of communion with the caste. Dedioeation 
to the life of a courtesan is not made by 
Gejjee Shastra but by Falshobhapn, whioh 
is the wedding of the votaress and her god." 
It is furtheffound by hiw that the girl in 
question has not become p prostitute and 
that itis not admitted that she is intended 
to besome a prostitute. 
loved the evidence* adduced to show that 
some of the girls who had gone through 
thia .ceremovy, were married women, Ho 
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felt, however, pressed with what he believed 
to be the effect of oertain desided oases 
and confirmed the sonvyistion and sentence. 


In the application before us it has been 
argued on behalf of the applicant that on 
the findings there is no dedieation of the 
girl whieh would amount to a disposal. 
within the meaning of sestion 372 of the 
Indian Penal Ocde. It seems to me on the. 
findings of the Appellate Court that this 
contention is well-founded. It may be that 
the performance of the Gejjee ceremony 
may ultimately faeilitate the fall of this: 
girl. But it is nota neoessary consequence 
of the ceremony, according to the findings 
that she should be treated as a'girl dedica» 
ted to atemple as a dancing girl. The. 
decisions in Queen-Empress v. Tippa.(1) and 
Reg. v. Jaili Bhavin (2) must be taken to. 
bave been based upon the proved or admit- 
ted fasts in those cases. In both these 
eases there was undoubtedly the fast of the. 
dedication of the girl to the temple. In the. 
present case on the findings it cannot be, 
said that the girl is dedieated to the temple. 
On the contrary on the findings of the 
Appellate Court it would aprear that the 
ceremony described as the Falshobhan seres 
money would markthe stage when the girl 
is dedicated to the temple, The distinotion 
whieh the Sessions Judge has drawn between 
the two síages marked by the performanoe 
of the Gejjee ceremony, and the Falshobhan 
eeremony is apparently based on the evi. 
dence in the case and must be accepted 
for the purpose of this applisation, In the 
oase of Srinivasa v. dmnasamz (8) to which 
a reference has been made the fasts were 
different. This oase like the other two 
cases must be taken fo have been desided 
with reference to the fasts of the case. In 
the present case it seems to .me that the 
position of the girl for all practioal purposes 
with referense to her surroundings continued 
to be much the same after the ceremony aa. 
it was before. She aontinued to live with 
her mother, and it is not shown to ebe n 
necessary consequenoe of . tha performance 
of the ceremony that she should either leave . 
her mother or that she cannot marry or that 
she must lead the life of a prostitute, 

(1) 16 B. 737; 8 Ind, Dec, (e. s.) 970. 

(23 6 B. H. C. B. 60 Cr. À 

(3) 15 M, 41; 1 Weir 365; 5 Ind Dec, íw,s.) 878, ° 
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Under those circumstances the mere fact 
of the performance of the seremony oannot 
be treated as amounting to a disposal within 
the meaning of seotion 372 of the girl by 
her mother. It must be distinotly under- 
stood that I have reashed thia conclusion 
on the facts found by the lower Appellate 
Court in this once. 

'Í would make the Rule absolute, set aside 
the conviction and sentense and direst the 
fine, if paid, to be refunded. 

The bail bonds to be cancelled. 

HAYWARD, J.—I eooneür. The seremony 
known as Gejjee Shastra that was performed 
has been held to have been merely prelimi- 
nary and not the ceremony of dedication 
known: as Falshobhan which has been held 
the final ceremony. The case differs, there- 
fore, from the somplete dedication to a 
temple which was proved in tbe oases of 
Reg. v. Jaili Bhavin (2) and Queen Empress 
v. Tippa (1). It seems to me, therefore, that 
there has been no disposal of the girl on 
the facts found by the learned Sassions 
Judge within the meaning of seotion 372 of 
the Indian Penal Oode 


Rule made absolute. 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 208 or 1920, 
April 10, 1920. 
Present:—Mr. Justice Walsh, 
MUNICIPAL BOARD, ETAWAH— 

PETITIONER 
versus 
Pandit DEBI PRASAD — 


M OrrosiTE PARTY. 
U. P. Municipalities act (II of 1916), s. 267, notice 
— amder, contents of—Notice dealing with matters other 
than sanitation, whether valid --Disobedience of such 
mottice,eohether offence. 


A notice under*section 267 of the U. P, Municipali. 
ties Act, 1916, must be confined to the removal of 
insanitary defects. A notice under that  seotion 
which complains of matters other than sanitation, 
e. g, & dangerous structure, or a nuisanoe in the 
sense of a danger on tbe highway, is not a good 
notice, and a disobedience of such a notice is not an 
offence, [p. 146, col. 2.] 
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Criminal revision against the order of the 


Magistrate, Etawah, dated the 30th Ostober 


1919, 
Mr, P, N. Banerjee, for the Applicant, 


JUDGMENT,—The Munisipality in this 
case seem -to me to have miseonoeived the 
position. I do not know why the Distriet 
Magistrate thought it was a oase of gross 
injustiee. At the outside there had only 
been a fine of Rs. 10. It looks more like 
& oase of misunderstanding. The Board 
issued a notice under section 267 of the 
Municipalities Act of 1916. Seotion 267 is 
a saotion contained in that part of the Aot- 
which empowers the Munisipality to take 
such steps as are in their opinion neoessary : 
and of course, reasonable to protect the 
publio against insanitary  sonditions. The 
nofioe may require an owner to olose, 
remove, alter, repair, cleanse, disinfect or 
put in good order any latrine, drain, cesspool. 
or other reseptacle for 'earrying away or 
containing refuse. That Bestion implies that 
the recepiaole, whatever it may be, drain or - 
cesspool is not in good order and not fit 
for the purpose, that isto say the sanitary 


` purpose, for whioh it is required, Seotion 267 


does not contemplate or deal with any 
objestion which might be raised to the 
existenod of a reeeptacle which is not based: 
upon à sanitary ground, and the notiee im 
specifying what is required to be provided 
must necessarily spesify what it is which ig 
defective in the existing receptacle. The 
Municipality in this oase appreciated that: 
necessity and stated in the notioe what it was.’ 
whioh was objectionable. The notioe som- 
plains of a sesspool without a covering, into- 
whioh passers-by are likely to fall at night, | 
That is a sound objection but is not a 
sanitary objection. It really is an objection 
dealing with a" dangerous structure or a 
nuisanee in the sense of a source of danger: 
upon the highway. The result is that the’ 
hotise issued under section 267 is a bad 
notice, and the fasts do not show that the 
receptacle was objectionable from a sanitary 
point of view. Therefore, the member of the 
publio, Pandit Debi Prasad, has sommitted 
no offence in igonring it. The Magistrate 


egays that section 263 applies. Sestion 268 en- 


ables the Board to requiré an owner by notice: 
to protest or enclose any tank or reservoir or ` 
exeavation in his possession, which appearg- 


* 
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to the Board to be dangerous by reason of 
its situation, That is the provision appro- 
priate for an open eesspool into whioh people 
are likely to fall at night, and if the 
Municipality have any ground for taking 
action about this sesspool they must issue 
a notise under that section. But if it be the 
fact, as the Benoh Magistrate has said in 
his original order, that it is not necessary 
to rebuild the oeesspeol, the Munioipality 
ought to ba content with the oover provided, 
so long as the protection placed over the 
opening of the cesspool does not in itself 
constitute a fresh danger, All that the 
Municipality have to see is that the sovering 
is suffisiently strong and stable to make the 
‘passage of the publie free from danger. I 
dismiss the application. 


Application dismtased, 





BOMBAY HIGH COURT. 
CRIMINAL APPL!CATION FOR Revision No. 
72 or 1919, 
Maroh 2, 1920. e 
Present : —Mr. Justice Shah and Mr, . 
“Justice Hay ward. 
OHIMAN DAMODAR BHATE ~—Aocoosen — 
APPLICANT 
versus 
HMPEROR—Responpert, 
Oaths Act (X of 1878), ss. 9, 10, 11—Bombay Village 
Police Act (VIII of 1867), 8s. 14, 16—Proceedings 


before Police Patil, nature of-——Special oath, whether 
applicable to criminal proceedings, 


Proceedings before a Police Patil under sections 14 
and 16 of the Bombay. Village Police Aob are 
essentially criminal proceedings. 

The scheme of sections 9to 11 of the Oaths Act 
shows that these sections are mot intended to apply 
to criminal proceedings. 

In criminal matters the truth hag to be T 
by the Court, and the matter stated on special 
oath cannot be and, ought not to be accepted as 
conclusively proved by such an oath in a criminal 
proceeding. 


Oriminal spplieation for revision from 
sonvistion and sentence passed by the Polioeg 
Patil, Dharangaone i 

Mr. W. B. Pradhan, for the Acoused. 

Mr. S. S. Pattar, Government Pleader, for 
the Orown. 


INDIAN OASES. 


M7 


JUDGMENT, 

SHAH, J.— This ease has been desided by 
the Police Patilon the spesial oath of the 
complainant, The spesial oath was offered 
to the complainant at the instances of the 
accused and the desision is based on that 
oath. It has been held by this Court in 
Quesn- Empress v, Murarji Gokuldas (1) that 
sestions 9 to Il of the Indian Oaths Act 
are not intended to apply to oriminal pro. 
ceedings. It is clear that the provisions of 
the Indian Oaths Aot relating to the spesial 
oaths oannot properly apply to eriminal pro- 
seedings. Section 11 of the Ast provides 
that the evidense given on spesial oath as 
against the person who offered to be bound 
by it is souslusive proof of the matter 
stated. It seems fo me that in oriminal 
matters the truth has to be ascertained by 
the Court; and the matter stated on special 
oath eannot be and ought not to be aecepted 
as conclusively proved by such an oath in 
a eriminal proseeding. The scheme of these 
sections shows that they are not intended to 
apply to oriminal proseedings. 

1t is urged, however, on behalf of the 
Crown that though that view may be right 
with referenaoe to the orimival prooeedings 
generally, it does notapply to proceedings 
before the Polise Patil under the village 
Polioe Act (VIII of 1867). It seems to 
me that the prooeedinga before the Polies 
Patil under seotions 14 and 15 are essential. 
ly oriminal proceedings; and the same rule 
which applies to criminal proseedings ought 
to apply on general grounds to prodeedings 
before the village Patil so far as the effect of 
any special oath is eonserned, 

Generally Speaking, we are very slow to 
interfere with any decision of a Polise Patil. 
But having regard to the natore of the 
error in this osse, I am of opinion that it 
would notbe right to allow thedesigion to 
stand. 

I would, therefore, make tha Rule absolute 
and set aside the e»nvietion and sentenae, 

HAYWARD, J.—I agree, The oase was not 
properly tried. The provisions of sections 9 
and ll of the Indian Oaths Aot, 1873, have 
in their nature no application to arininal 
proceedings, as indieated inthe ease of Queens 
Empress v. - Murarri Gokuldas (1). 

* Rule made absoluto, 


r 


(1) 13 B. 389; 7 Ind, Dec, (x, s.) 258, 
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ALLAHABAD HIGH COURT. 
Criminar Revision No. 351 or 1920; 
June 8, 1920. 
Tio:ni : —Mr. Justice Tudball. 
MADAN MOHAN NATH RAINA— 
AcousED— AFPELLANT 
versus 


BMPEROR— Opposite PARTY. 
Motor Vehicles Act (VIII of 1914), s.8—Failure to 
produce license upon demand~-“Upon demand, " mean- 


ing of.- 


Under section 8 of the Motor Vehicles Act it is 
compulsory upon a driver of a motor vehicle to 
carry his, license with him, and he is bound to 
produce it at once directly a Police Officer calls upon 
him to do so. Failure to produce & license immediate- 
ly upon such demand is punishable under the 
.geclion. [p 148, col. 2.) 

The words “upon demand" in section 8 of the Motor 
Vehicles Act mean at once directly the demand is 
made. [p. 14%, col 2] 

Criminal revision from an order of the 
Sessions Judge, Allababad. 

The Hon'ble Dr. Te; Bahadar Sagru, for 
the Applicant. 

. Mr. R. Malcomson’ (Assistant Government 
Advosate), for the Crown. 

JUDGMENT.—The applisant, Pandit 
Madan Mohan Nath Raina, has been convict- 
ed under sections 8 and 16 of Aot, VIII of 
1914, an Aot to consolidate and amend the 


law relating to ‘motor vehicles in British, 


India. He has been fined Re. 1. The fasts 
are not in dispute. The aontention is that, 
on the actual faote, no offence has been 
committed under sections 8 and 16 of the 
Aot. The fasts are briefly as follows :— Mr. 
Raine was travelling along the read on a 
motor eyole when he was stopped by a Police 
Sergeant and asked to show his driving 
license. It. was not in his possession at 
that time. He asked the Sergeant to wait 
for five minutes so that he might go home 
and brjng it, but the Sergeant declined. 
Upon this,the Sergeant took down his name 
and address and reported the matter to the 
Magistrate. The answer to the question 
depends upon the meaning of seotion 8 of the 
Ast which runs as follows:—The driver of a 
motor vehicle sHall produce his "lioense upon 
demand by any Polise Officer.” The oorres- 
ponding section in the English Aot III 
Edward VII, Ohapter 36, section 3, clanst 4, 
runs 8&8 follows:— A luense musí be nrodussd 
by any person driving & motor oar when 
demanded by a- Police - Constable, If any 


t 
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person fails ro to produse his license he” 
shall be liable on summary conviatior, eic." : 


So far as the English Act is concerned there 
is no doubt whatscever that it is compulsory 
upon a driver of a motor vehiole to scarry hia 
lisense with him, that he is bound to pro- 
duse it at once direot]y a Police Constable 
ealla upon bim to do so and that failure 
to produce immediately upon such demand 
is punishable under the Act. To my mind 
the language of these two seotions of the 
English Act and of the Indian Ast has. 
exactly the same meaning. A driver of 
the motor vekiole is the person who is actually 
at the time driving. He is bound under 
the section to produse his lisense upon 
demard. Upon demand” must mean im- 
mediately upon. “demand.” The reason: 
is obvious. if.a person driving a oar has 
rot his license and cannot produce it 
immediately and if he be allowed to go 
away, it will be open to anybody to evade 
the Ast and at once depart and never be 
seen any more by the Polise Officer cone 
cerned. The number on the car will only 
inform the Police as to the ownership of 
the car but it would not inform them who 
was the driver. 

A comparison of this section with the 
geotion of, the former Local Ast, namely, 
Ast Il of 1911 of tke United - Provinoes, 
shows that a olear alteration has been 
made in the ‘law and if must have been 
deliberate. The former section ran as 
follows:— The driver of a motor vehiele 
shall upon demand by any Police Officer 
prodice his license at onse or at any Police 
Station within twenty-four hours.’ That 
section clearly gave him the option of either. 
produsing a license on the spot or of pro- 
dusing it af the looal Police Station within 
twenty-four hours. The wording of the’ 
present section seems to me to make it 
clear that the option has been removed and. 
that a driver must produce his license im- 
mediately. The words ‘upon demand” are. 
clear and oan have only one meaning, , 
namely, at onee, direatly the demand is made.. 

lt ig urged that°it would be very herd: 
lines upon many persons who aosidentally 
leave “their licenses behind and are only” 
a short distance from home. It sannot bé. 
called hard lines on anybody. The law 
is krown and it is easily, carried out. The 
object of the words 'upon demand” is also: 


Ua 
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.to enable the Police Offisers to prevent 
unlisensed persons from driving oare, and 
-that oan only be done by giving the Polise 
Officers power to demand immediate pro. 
.dustion of the document when they call 
for it. When this Act was passed, pre- 
sumably the Logislature had before it the 
.Huglish Act and the reasons which eaused 
the Eaglish Lagislatara to maka it aom- 
pulsory upon a driver to produse his liaense 
immediately a Constable demandsit. Those 
reasons operate equally well in India as 
in England. The words in the English 
Act “‘whendemanded” hava exastly the 
same meaning ai the words inthe Indian 
Aot "upon demand.” in my opinion the 
interpretation of the law whish the lower 
Court has adopted is correct and teohnioally 
the applicant was guilty of the offense of 
failure to produce, The application is, therefore, 
_dismissed, 


Application dismissed. 





BOMBAY HIGH COURT. 
OBRIMINAL APPLICATION FOR Revision No, 39 
or 1920 
April 22, 1920. 

i Present: —Mr, Justice Shah and 
. Mr. Justice Kajiji. 

RAM GOPAL RUPJI —Acoosep— PETI PI0XER 
Versus 
EMPEROR—Opposite Party, 

Bombay Rent (War Restrictions No.2) Act (VII of 
1918), s. 7—Receiving vent in excess of standard rent 
~a Charge for electricity, receipt of —Offence. 


^ 

The supply of electric ligat for premises let on 
rent is a matter ofarrangement or contract between 
the tenant and the landlord and the charge levied 
by the landlord for such supply does not necessarily 
form part of the rent, [p. 189, col, 1.] 

A landlord who chargas a fair &moant for electric 
light supplied to the premises in addition to the 
standard rÉnt cannot bs gonvicted of receiving 
excess rent under section 7 (1) of tha Bombiy Rent 
(War Restrictions No. 2) Act. [ p. 150, col, 1.] 


Oriminal application for revision” from 
convistion and sen&ense passed by the-Aoting 
Fourth Prasidensy Magistrate, Bombay. 

-~ Mr. S. A. Shote, for.the Asaused, 
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JUDGMENT, 

SHaH,J.—The petitioner in this case was 
eharged with having committed an offense 
punishable under sestion 7, sub seation 1, 
of the Bombay Rent (War  HRestriotions 
No. 2) Act, 1918, by charging Rs, 13.7.9 
on asoount of rent for Ostqbar 1919, wheraas 
according to the standard rent fixed under 
the Aot in June 1919 he was entitled to 
charge Rs. 133 2 8s rent. The bill show. 
ed that he charged Rs, 1332 for the 
rent and 4 annas extra for the elestria light 
whioh was supplied on the paasages in tha 
building of whish the premises in question 
formed a part. The learned Magistrate, 
who tried the oase, oame to the aonolusion 
that in fixing the standard rent the Con. 
troller must have taken into assount the 
oharges for the oclestria light thus supplied 
and that by eharging 4annas more for 
the light he indirestly reseived on aesount 
of rent 4 annas more than the standard 
rent whioh he was allowed to recover and 
by doing so he committed an offence punish. 
able under seation 7 (1) of that Act. 

In aoming to this eonolusion the learned 
Magistrate seems to have ignored the letter 
(Exhibit No. 1) whioh the- present petitioner 
wrote to the Deputy Rent Controller on 
the lóth of July 1919, in which he pointed 
out that the rent fixed by him did not 
include the sharge for elestrio lighting and 
that he should be allowed to recover in all 
from his various tenants Rs. 8 in addition 
tío the rent fixed or permitted to stop the 
lighting. The reply to that latter was that 
the Controller had no power to determine 
the sharges for electric lights and sould not, 
therefore, issue orders on the subject. In 
spite of this the petitioner was prosesuted 
for having oharged rent in exosas of tho 
standard rent fixed, and the Magistrate pre- 
sumed that the Oontroller must have taken 
the faot of elestric light being supplied to 
the tenants on the passages of tht premises 
into sonsideration in fixing the standard 
rent. I do not think that in face of tha 
reply of the Deputy Rent Controllfr sush 
a presumption could be mede. But apart 
from the presumption it is slear from tha 
definition of the standard rent given in the 
pripeipal Aot (Bom. Ast IL of 1918) 
that the Standard rent means in relation to 
any premises the renf at whioh the premises 
were let on the lst day of January 1916 
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with the addition of 10 per oent. of such rent. 
The standard rent fixed in the present ease 
is exactly the sum of Hs. 12, whioh was 
the rent at whieh the premises in question 
wore let on the Ist day of January 1916 
with the 10 per cent. added thereto, It is 
elear that the Controller fixed the rent 
according to the definition in the present 
ease at Rs. 13-3 2, The supplying of the 
electric light on the’ passages of the build- 
ing of which the premises in question form 
part is a matter of arrangement or contrast 
between the tenant and the landlord, '!t 
does not neosessarily form a part of the 
rent, and in the present case there is noth- 
ing to show that it did form part of the 
standard rent. The elestric light on the 
passages came to be supplied after January 
1916, and the petitioner had commeneed to 
charge Hs. 14as rent instead of Rs. 12, until 
the standard rent was fixed. But that 
eireumstance does not alter the meaning 
of “standard rent”, nor does it indisate that 
the Controller sould have ineluded the 
eharges for elestrie light in the standard 
rent. The sum whioh the pregent petitioner 
is said to have charged in this osse re- 
presents a fair amount for the light sup- 
plied. Whether the Act is effective to 
preyent any profiteering by the landlord in 
respeet of the supply of elestrie lights is 
& question, upon which it is not necessary 
for me to express any opinion in this case. 
But, having regard to the proved facts in 
this ease, it is quite clear that the petitioner 
has not reseived anything as rent in exeess 
of the standard rent and that the sum 
ef 4annas sharged forthe supply of eleotrio 
light has nothing to do with the standard 
.rent. He has, therefore, committed no offeno 
whatever, 

I would, therefore, set aside the sonvietion 
- And sentenee and direst the fine, if paid, to 

be reffinded, 

Kan?;J.—I agree. I think the learned 
Magistrate was elearly in error when he 
says in his judgment that the Deputy 
Contr6ller of Rents inereased and desided 
the standard rent to be Rs. 18.3.2 when 
the rent of the premises in question before 
the Ist of January 1916 was Re, 12. He 
is elearly iv error, besause the Controller 
never tock into aecount the charge made 
for the supply of electria light; for on 
.Ssaleulation it is clear that Rs, 13-3-2 is 
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exaotly 10 per sent. over Rs, 12, when our 
attention is drawn to Exhibit l, vis, the 
letter of the landlord to the Deputy Controller 
and the reply on its reverse, whioh olearly | 
Show that he never took into dssount the 
supply of elestrie light to the premises, 
On that how oan the learned Magistrate say 
that the Deputy Controller took into acsount, 
when he inereased the rent to Rs. 13.3.2, 
the supply of eleotrie light, and I think it 
cannot be said that under section 7 of the 
second Aot the landlord is indirestly trying 
fo resover more rent, besause the rent re- 
eovered is Rs, 13-3 2 which has been fixed 
by the Deputy Oontroller, and, speaking for 
myself, I should certainly say that he would 
be trying to resover indirestly more rent if 
he obarged by way of eletrio light or under 
any other heading in his rent-bili a sum 
which would be by far in excess of the actual 
eost, viz, for light if he charged anything 
like Rs. 10 or Rs. 12 from each tenant? Then 
perhaps it may be argned that the landlord 
is indirectly trying to recover more rent than 
that fixed by the Deputy Controller. In 
this ease nothing of that kind has been 
done. He eharges only Rs. 8 in all, Or- 
dinarily, if one oan take judisial notice, 
the eost of supplying electrig light somes to 
Ra. 5 at least, Hs. 5 ia the minimum oharge 
and in the charges the landlord sharges in 
all Rs. 8, One cannot, therefore, say that 
under seotion 7 he was indirectly trying to 
recover more rent than was allowed by the 
Act. The eonvietion is bad and must be set 
aside and the finó refunded. 


Rule made absolute, 


Pd 


PATNA'HIGH COURT, 
* Ovi Revision Case No. 120 or 1920, 
July 8, 1920. 
Present: — Mr. Justige Das and 
Mr. Jgstice Adami, * 
NARENDRA NATH DAS— 
: PETITIONER 
e versus 


SIVA KUMAR JHA—Opposite 


Parry, 
Legal Practitioners Act (XVIII of 1879), s 18— 
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Misconduct--Pleader charged with grave criminal 
offences —Procedure— Misconduct in capacity of suitor, 
whether can be enquired into. 


Proceedings under the Legal Practitioners Act are 
summary proceedings 
proceedings to try a Pleader for what are in reality 
grave criminal charges. [p. 151, col 2.] 

There is ample jurisdiction in a Court to investi- 
gate cases of moral turpitude unconnected with 
the discharge by a practitioner of his professional 
duty. The Court has complete jurisdiction to remove 
and suspend Pleaders and Mukhtears for causes ren- 
dering them unfit for the continued exercise of their 
profession. But the case of a suitor stands on a 
different footing, though the suitor be a Pleader or 
a Mukhtear. [p. 152, col. 1.] 

Proceedings under the Legal Prastitioners Act 
should not be taken against a Pleader for what is done 
by him in the capacity of a suitor in respect of his 
supposed rights as a suitor, where his conduct has 
no connection whatever with his professional charac- 
ter or anything done by him professionally. [p. 152, 


cols. 1 & 2.] 

Appeal from a decision of the Munsif of 
Madhipura. 

Messrs, P. K, Sen and S. S. Bose, for the 
Petitioner, : 

Messrs, O. O. Das and L. K. Jha, for the 
Opposite Party, 


JUDGMENT. 

Das, J—We are invited inthis applisa- 
tion to quash the proceedings against the 
petitioner under the Legal Practitioners 
Act. I am of opinion that this aplication 
.Bhould suaeeed on two grounds; first, on 
the ground that tho petitioner will be pre: 
judieed by the adoption of summary pro- 
cedure for the investigation of what is in 
reality a grave criminal aharge, and secondly, 
on the ground that misconduct asa suitor 
eannot be investigated under the Legal Prac. 
titioners Act, 

It is unnecessary to deal with the fasts 
exoept to point out that the oharges againat 
the Pleader depend on a petition for exesu- 
tion whioh he filed again the opposite 
party. It is undisputed that there was sa 
desree in favour of thé petitioner for 
Rs. 654-6-3, It is also admitted that the” 
opposite party paid Rs, 330 to the petitioner 
towards the deorefal amount for which 
receipt was*granted by the petitioner to 
the opposite party. But, the petitioner 
took out fresh exeeution for the full 


amount of the deoree, although the petition it- e 


self showed that therb had been part payment. 
This is the main charge against the peti- 
tioner. * : 
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The next charge is that although the 
petitioner agreed to return the sum of 
Rs. 830 to the opposite party after the 
sale had taken placa in execution of the 
decree for the full amount aud deposited 
the amount with Babu Surendra Nath 
Mukherji, he subsequently withdrew the 
money fraudulently from Babu Surendra Nath 
Mukherji without any reference to the 
opposite party. 

The last charge against the petitioner is 
that with a view to suppress documentary 
evidence of the fact that Rs. 330 had 
bən paid by him to the opposite 
party, he tore off a portion of a receipt 
granted by him to the opposite party, 

It is the cease of the  opposite.party 
that grave criminal offences have been 
committed by the petitioner, and indeed it 
cannot be disputed that if the opposite 
party suoseeds in proving the allegations 
made by him, grave  oriminal offences 
have in fast been sommitted by the peti- 
tioner. In these siroumstances the question 
arises whether the petitioner ought to ba 
proseeded against under the Legal Praoti- 
tioners Act. 

The question was debated before the 
Oaleutta High Court in the resent ease of 


Ohandi Oharan Mitra v. Emperor 
(1). The learned Judges pointed out 
that although it was not necessary 


to lay down an inflexible rule that there 
must in every oase be a trial and son- 
vistion for oriminsl missondust before dis. 
barment will be ordered, still that shonld 
be the ordinary rule, where the missondust 
alleged has no direct conneotion with the 
sonduct of the Pleader in his  praotioal 
and immediate relation to the Court, Ao- 
oording to the learned Judges, the test to 
be applied in each ease is, whether the 
person conserned will be prejudiced by the 
adoption of summary prosedure fore the 
inveatigation of what is in reality a grave 
eriminal oharge. In my view, the proceed. 
ings taken in this ease might result in an 
obvious injustise to the Pleader. The spro- 
seedings under the Legal Praotitionera Act 
are summary proseedings and they are not 


proper proceedings to try a Pleader 
for what are in reality “grave oriminal 
ebarges. j . 


(1) 57 Ind. Cas, 981; 81 O°L. L, 473; 240. W. N. 
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In the next place there cannot be any 
doubt that all the charges against the 
Pleader are intimately sonnested with what 
was done by him in the exeontion pro- 
ceedings, In other words, what was done 
by him was done in the  eapaeily of a 
suitor and not in the capacity of a Pleader, 
1 am quite aware that the words “for any 
other reasonable sause”? in clause (f) of 
sestion 13 of the Legal Practitioners Aet 
ought not to be read as ejusdem generis 
with the preceding clauses of section 13, 
In other worde, there is ample jurisdiction 
in a Court to investigate cases of moral 
turpitude unconnested with the discharge 
by a practitioner of bis professional duty. 
The Court bas complete jrrisdiction to 


remove and suspend Pleaders and Mukhtears- 


for aanses rendering them unfit for the 
continued exercise of their profession. But 
the ease of a suitor, stand on a different 
footing, though the suitor be a Pleader or 
a Mukhtear. We are in this oase son- 
cerned with a Pleader who has acted in 
& partieular manner as a suitor in the 
eexereise of bis supposed rights as a tuitor. 
So far as the first cbarge is sonserned, 
namely, that he presented an application for 
execution for the full amount although there 
bad been a part payment of Hs. 330, the 
charge is clearly unsustainable, besause the 
petition on the faco of it shows that there 
had been a part payment, If there were 
no other charges against the Pleader, wa 
would have quashed the proceedings on the 
ground that they were bound to end in 
his favour. It is only the two other 
charges that have given us trouble in this 
matter. But so far as those charges are 
soncerned, the Pleader gives an explanation 
which may be right or wrong but which 
certainly discloses that in his opinion he 
was entitled to ast in the manner admitted 
by ebim as a suitor, In the case of 
Poornae Ohandra Addy, In re (2) the 
Caleutta High Oourt thought that prcoeed. 
ings under the Legal Practitioners Aot 
could not be taken e gainst a Pleader for 
what was done by him in the oapacity 
of a euitcr "n respest of his supposed rights 
as a suitor and of an imaginary injury 


done to him 8$ & suitor, when it had no . 


(2) 82 Ind. Cas. 657; 23 .C. L. J. 287; 20 0. W. N. 
278; 48 O, 686; 17 Cr. Id. 65. 
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‘connestion whatever with -his professional 


sharaster or anything doue by him profes- 
sionally, In my opinion, that is a' oorreot 
view. I would accordingly quash - the pro- 
ceedings: pending against him in the Court of 


‘the Munsif of Madhipura. 


ALAMI, J.—I agree. 


ce OS 


BOMBAY HIGH OOURT. 

CRIMINAL ÁEPLIC.TIONS FOR REVI81ON 

Nos, 87—20 or 1920. 

- Jane 16, 1920, 

Present: — Mr. Juatice Shah and 
Mr, Justice Crump. 4 
VRIJVALLABHDAS JEKISONDAS 
AND OTHERS— Å CCU3ED— Á PPLIQANTS 
versus 


EMPEROR—Opposire PARTY, 
Factories Act (XII of 1911), s. 41, construction of — 
Penalty, amount of, recoverable. 


Section 4i of the Factories Act is a penal seotion 
and ought to be construed strictly. The natural 
interpretation of the clause in the section relating 
to the penalty seems to be that the occupier and 
manager both or either of them can be required to 
pay a fige which may extend to Rs. 200, but that 
belween the two they cannot be required to pay any 
sum Eo Bs. 209 for each offence, [p. 168, 
col. 1 

Criminal applications for revision of the 
order of the Sessions Judge, Ahmedabad, oon. 
firming the order of sonvietions and sən- 
tences passed by the City Magistrate, lst 


Class, Ahmedabad, 


Mr. G. N. Thukor, for the Acaused. 

The Hon'ble Mr. Strangman, Advoonte. 
General, (with him Mr, S. S. Patkar, 
Government Pleader), for the Crown. 

JUDGMENT. 

SBAH, J.—All these applications were 
Under 
Beation 41 of the Indian Faotories Act, XII 
of 1911, if any person is employed or allowed: 
to work sontrary to any of the provisions 
of this Act, the Secupire and manager shall 
be jointly and *severslly liable to a fine 
whieh may extend to Rs. 200. In these eases 
it bs been found that twelve different 
persons were employed or allowed to work 
contrary to the provisions of the Act, and 
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in respest of eaeh offence the manager and 
oseupier have been separately sentenced. 
The total fine inflicted on both somes to 
‘Rs. 300 for each offence: and the argument 
for the applicants is that under the testion 
the ossupier and manager are jointly and 
severally liable to a fine not exceeding 
Rs. 200. On the other hand it is argued that 
the ossupire and manager are severally 
lisble under the ssetion to pay the maximum 
fine laid down in the seetion. This is a 
penal section and, in my opinion, it ought to 
be eonsirued striotly. The natural interpre- 
tation of the clause relating to the penalty 
seems to be that the oasupier and manager 
both or either of them can be required to 
pay a fine whieh may extend to Rs. 200, 
but that between the two they oannot be’ 
required to pay any sum exceeding Rs, 200 
for eaoh offence. It seems to me, therefore, 
that the applicants’ contention on this point 
must be allowed. 

It is further urged on behalf of the 
applicants that the sentences even then 
would be unduly severe. That contention 
I have no hesitation in rejecting. It was 
for the trial Court to inflict appropriate 
fines having due regard to the circumstances 
of the case; and subjest to the maximum 
prescribed under the section I am not 
prepared to hold that the discretion has been 
improperly exercised. 


The result is that for eash offense in all 
these applications we reduce the fine, whioh 
the oscupier, petitioner No. ], is required to 
pay from Rs. 200 to Rs. 100. The effect 
of this modifieation in the sentences will 
be that for the employment of twelve 
different persons, between the ooeupier and 
the manager they will have to payin alla 
fine c£ Rs. 2,400. 

The exeess of fine, if paid, 
refuuded. h 

Crump, J. —I agree. 

- Sentences reduc d, 


should be 
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‘ALLAHABAD HIGH COURT. 
Cremar Revision No, 486 or 1919, 
January 24, 1920, 

Fresent :—Mr. Justices Piggott. 
MANNU — A0CU8ED-— APPELLANT 
verg^a 


EMPEROR—Opposts PARTY. 

U. P, Municipalities Act (II of 1916), ss, 208 (G) 
(x), 299, 318 — License to store wood, refusal of, by 
Municipal Board —Appeal, failure to prefer, effect o] — 
Storing wood inspite of refusal — Offence, 


Accused, after having been twice convicted for 
storing fire wood on a plot of land without a license 
from the Municipal Board, applied for the grant 
of a license, but the Board, without assigning any 
reason, definitely and peremptorily refused the 
application. He continued, however, to use the site 
for the purpose of storing wood, with the result 
that he was again prosecuted and convicted. In 
revision to the High Court: 

Reld, that on his application for a Jicense being 
refused accused had a remedy by an appeal under 
section 318 of the U. P. Munioipalities Act and not 
having preferred such appeal but having persisted 
in using the land for storing wood without a license, 
he had been rightly convicted. [p. 157, col. 1.] 

Oriminal revision from an order of the 
Magistrate, First Class, Oawnpcre. . 

Mr. Kazlas Nath Katju, for the Appellant. 

Mr. EH. Malcomson (Assistant Government 
Advosate), for the Crown. 


JUDGMENT.—tThis is an applieaticn in 
revision by one Mannu, who is the oosupier 
of a certain plot of ground situated on or near 
the banka of the Ganges within the limita of 
the Munisipality of Cawnpore, In the year 
1914 a dispute arose between the said Mannu 
and the Municipal Board of Cawnpore, the 
Board slaiming that the land in question 
belonged to them as "azul and that Mannu 
was ocaupying it without their consent. The 
attempt then made to ejeet Manna from the 
site by means of proceedings in a Criminal 
Court same to nothing, beeause the Court was 
satisfied that there was a lona fide disputes 
between the parties on the question of title, 
After the United Provinees Mulloipalities 
Aot (No. 11 of 1916) had somè into foree, 
oertain bye laws were duly promulgated by 
the Munisipal Board of Cawnpore under 
Part G(x) of sestion 298 of the’ said Aet, 
and since then Mannu has been ‘twice pros 
seouted for the offence of using the plot of 


ground in question for storing wood without. 


g license granted by the Municipal Board, 
Oa tha first oesasign the prosecution eame 
before this Court in revision and. the matter 
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was dealt with by myself in a judgment to 
be found in Mannua v. Emperor (1). Singe 
that judgment was pronounsed Mannu has 
formally applied to the proper authorities to 
grant him a license for storing wood, up to 
the prescribed limit of one thousand maunda, 
on the site jn question and this license has 
been definitely and peremptorily refused him, 
He eontinued nevertheless to nae the site as 
before for the purpose of storing wood and 
the result is that he has been again prosecuted 
to sonviction. The application now before 
me is against the order of a Magistrate of 
the first class aonvioting Mannu and sentens- 
ing him toa small fine. In admitting the 
application I seem to have overlooked, or 
eondoned, the omission of Mannu to apply 
in the first inatanee in revision either to the 
Sessions Judge or to the Distriot Magistrate, 
but in any case the questions raised by the 
applicant have been fully argued out before 
me and I propose to deal with the matter on 
-its merits. 


It has been suggested before me that 
Mannu has not really been guilty of a breach 
of any bye-law, because in his application for 
a license he offered to be bound by all oon- 
ditions laid down in the bye.laws them. 
selves, subject to whish a license for storing 
wood on any plaoo within Munisipal limita 
is ordinarily granted, and no evidence has 
been offered to show that Mannu has not in 
fast observed all those conditions, This 
argument overlcoks the wording of sestion 
299 (1) of the United Provinces Municipa- 
lities Aet (No. Il of 1916) and the fast that 
the eonvistion has been resorded for using 
‘the site in question for storing wood “in 
default of a lioense granted by the Board." 
The question of the due observance of the 
eonditions preseribed in the bye.laws could 
only arite in the oase of a man to whom a 
lisence had been granted, 

_ It is, hpwever, contended that, if the bye. 
laws on the, subject be properly considered 
‘and given effeot to as à whole, it should be 
held that the Municipal Board is bound to 
granb a lijsense to any one who is prepared 
‘to abide by the prescribed conditions, unless 
it be found that the necessary license cannot 
be granted in respeot of the partioular site 
‘in question without prejudice to the health, 


> (1) 52 Ind. Cas. 785; 17 A... J, 976; 1 
(A ) 126; 20.0r. L. J, 705, ; 1 U, PLR 
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safety or aonvenience of. the inhabitants of 
the Munioipality. It has in substanse been 
eonseded in argument that, if the Munioipal 
Board in rejecting Mannu’s application for 
a license had placed it on record that in their 
opinion there were reasons connected with 
the health, safety or sonveniense of the 
inhabitants of she Manicipality whish rendere 
ed it inadvisable that the partionlar site in 
question should be used for the purpose of 
storing wood, it would not be open to the 
Oriminal Ocurts,on a prosesution like the 
present, to go into the question of the ade- 
quaoy of the reasons assigned for refusirg 
a lisense. At any rate I am olearly of 
opinion that this would be so. Even in the 
strongest case whioh the applicant has been 
able to quote on his side, namely, the oase of 
Haji Ismail Haji Hssac v. Municipal 
Oommisstoner of Bombay (2), it is clearly laid 
down that the Court cannot substitute its 
judgment for that of the Munuisipal Com- 
missioner, or interfere in such a matter as 
the refusal of a license, unless it is clear 
beyond doubt that the Munisipal Commis- 
sioner is using his authority with some 
indireot motive and for a collateral purpose, 
not for the purpose for which the Legislature 
has armed him with the power. The ease 
for the applisant, however, is that, upon tbe 
fasts now kefore me, this Court ought to 
interfere in order to enforee the principle 
laid down in this ruling. ít is represented 
that the plot of land in question is of no 
praotical use to Mannv, unless he is permitted 
to use it for the purpose of storing wood and 
that the Municipal Board, in refusing him 
a lioense, is not acting with any purpose of 
promoting or maintaining the health, safety 
or eonvenienee of the inhabitants of the 
Municipality but simply in order to serve a 
collateral purpose by compelling Mannu to 
give up the piese of Jand about which he has 
a dispute with the Municipal Board on the 
question of title. So far as the record before 
me goes, it does not appear that the Municipal 
Board of Cawnpore considers that the health, 
safety or convenienee of the inhabitants of 
the Municipality is in any away agnoerned 
in the question of Mannu’s using the site 
in question for the storing of wood. It is 
possible’ that some such question may be 
involved, “but the Municipal Board has 


(2) 28 B,-253; 5 Bom, L, R. 1001. 
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: eleeted to ight the matter out to this Court 
upon the pure question of the limits of ita 
-guthority. It bas refused to grant Mannu 
& license without giving any reasons for its 
refusal, and it has not felt itself bound to put 
forward any reasons for that refusal, either 
in the Court of the trying. Magistrate or even 
in the course of argument before this Ocurt. 
I feel justified, therefore, in dealing with the 
pointon the materials before me and in 
‘accepting, at least for the sake of argument, 
‘the applicant’s contention that no question of 
the health, safety or oonvenience of the 
inhabitants of the Municipality of Cawnpore 
is involved in the use which he desires to 
make of the plot of land in question and that 
‘he bas been refused a license simply besause 
the members of the Municipal Board, having 
:& olaim against him that he has no right to 
-occupy this piece of land at all, do not ahoose 
to stultify themselves by granting him a 
license to use it for any particular purpose, 
Incidentally, no doubt, this refusal on the 
part of the Munisipal Board may bring 
sonsiderable pressure upon Mannu to submit 
without further resistanse to the olaim of the 
Munisipal Board inthe matter of the title to 
the disputed site, and may thus be said to serve 
& collateral purpose within the meaning of 
that expression as used by the learned Judges 
of the Bombay High Court, but I hage thought 
it fair to state the point as it might resson- 
ably appear tothe members of the Muni. 
cipal Board when dealing with Mannu's ap- 
plication fora license. . 

In substance, therefore, the question of 
law whioh Iam called upon to decide pre. 
sents itself to my mind somewhat as follows, 
Manno has been guilty ofa breach of the 
law in continaing to use this plot of land 
for the purpose of storing wood after 
he had been refused a license by the 
Munisipal Board ; should the Criminal Courts 
refuse to enforce the provisions of the Statute, 
that is to eay, of Loeal Ast No. II of 1916, 
according to their plain meaning, merely en 
the ground that there seems reason for 
suspecting that the Municipal Board of 
Cawnporeeis using its powers under that 
Statute in an oppressive manner and nof in 
accordance with the spirit of sestion 298 of 
the Ast? It must be remembered that in 
the Bombay case eto whioh I have ‘already 
referred, the High Court was dealing with a 
question which arose before if in the exersise 
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of its powers under sestion 45 of the Speoifis 
Relief Aot (No. I of 1877). The provisions 
of that seotion confine ita operation to the 
‘Presidensy towns and to the High 
Courts of Caloutta, Madras and Bombay 
in the exereise of their original oivil juris. 
diction. They have, therefore, no application 
to the fasts now before me, Looking at the 
eoisions ofother High Conrts in oases in 
which a question has arisen asto the proper 
exercise bya Municipal Board of the powers 
with whish it has been armed by the Legis- 
lature, I find that the Madras High Court 
in Somu Pillai v. Municipal Council, 
Mayavoram (3) refused to enforce an agree- 
ment which depended for its effieasy on 
what was, in the opinion of the Hon'ble 
Court, a misuse on the part of the Muniaipal 
Board sonserned of its discretion in tho 
matter of granting or’ witholding licenses. 
In the course of this deoision the learned 
Judges have made some strong remarks re. 
garding the duty laid upon Municipal Boards 
of using a sound and equitable disoretion in 
the exercise of their powers, but the ruling 
itself bas little or no bearing on the question 
now in issue before me, The Court had to 
deside mainly whether & certain agreement 
was or was nof enforaeable, and what they 
really found was that the contraot in question 
was against publie poliey. On the other 
hand the Calentta High Court has in two 
different cases, one on the sivil side and one 
on the criminal side, laid down prinoiples 
which, if applied to the fasts of the present 
case, would be quite fatal to the application 
before me. I referto Moran v. Ohatrman of 
Motihari Municipality (4) and Queen- Empress 
v. Mukunda Ohunder Ohatterjee (5). The 
latter oase is particularly important, because 
the learned Judges were slearly of opinion 
that the Mnunisipal Board with which 
they were dealing had abused its powers 
under the Statute and they go so far as to 
suggest that the Legislature, in framing the 
Statute in question, sould  soareely baye 
sontemplated arming Munieipal Boards with 
powers so liable to misuse; nevertheless they 
laid down the general principle that, under 
the Bengal Municipal Act With which they 
were dealing (Bengal Aat No, III of 1884), 
@ 
- (8) 28 M.520, - 


(4) 17 C. 329; 8 Ind. Dec. (x. s.) 768. 
(5) 20 C, 654; 10 Ind, Dec, (N. a) 442, 


1856 
MANNG t, EMPEROR, 


Jt was. entirely within the dissretion of the 
Munisipal Commissioners to grant or refuae 
a license for a market and the Couris had 
no jurisdistion to sontrol sush power, how- 
ever arbitrarily exersised. It has, however, 
been eontended that there are eases of this 
Court whieh support a sontrary view. One 
of these is Ganga Narain v. Municipal 
Board of Oawnpore (6). There are expres- 
sions used in the sourse of the judgment of 
this Court in that ease whioh lend some 
support to the applisant’s contention; but 
the case in itself is nc authority for any 
proposition of law which would warrant my 
interference in the matter now before me. 
The ease then before this Court was a second 
appeal. froma deorea ofa Distrist Judge passed 
in the exercise of his eivil jurisdiction. The 
Statute with whioh this Court was concerned 
was the N. W.P., and Oadh Municipalities 
Aot (No. XV of 185-3), and the fast that the 
Civil Courts had jurisdietion to entertain a 
suit foran injunction against a Munisipal 
Board upon the facts alleged in the plaint 
either was not sontested, or had already been 
disposed of in favour of the then plaintiff with 
reference to the terms of the particular Ast 
then in force. The other oase relied upon 
in support of this application is that of 
Emperor v. Bal Kishan (7). That oase is 
more nearly in point. A learned Judga of 
this Court who had to deal with the ques. 
tion of the sonvistion of the applisant in 
revision for breash of a certain bye-law 
passed by the Munisipal Board of Naini Tal, 
held on the’ authority of the rule of. law 
prevailing in England that, before a eriminal 
Court will affirm a oonvietion for breash of 
a bye-law passed by such an authority as a 
Munisipal Board, it is entitled to examine the 
terms of the bye-law in order to discover 
whether it is reasonable in itself. It might 
under some ciroumstances have been necessary 
for mg to consider whether this prineiple 
would now be affirmed by a Bench of this 
Court in respect of a bye-law passed under 
the present Aot (No. II cf 1915), in view 
more particularly of the provisions of seationg 
318 and 321 of that Act. I think it unneses- 
sary to consider this, besause in my opinion 
the principle of law laid down in Emperor v, 
e 


(6)19 A.3 8; A.W. N. (1897), 65; 9 Ind Dec. 


(x 8.) 205. e l 
(7) 24 A, 439; A, W, N, (1902), 117, 
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Bal Kishan (7) does not go anything like the 
length of the contention raised by the present 
applicant. There ia no question now before 
meas to the reasonableness of the bye-laws 
passed by the Cawnpore Munisipal Board 
under seotion Z98G (x) of the aforesaid Aet. 
The bye laws in question are obviously 
reasonable and caloulated to promote the 
health, rafety and convenienee of the ine 
habitants of the Munisipality. What I 
have bsen asked to gonsider is whether the 
facta laid before me amount to an abuse on 
the part of the Municipal Board cf the 
powers conferred upon it by the Statute and 
the bye lawa made thereunder and, if so, 
what would be the legal sonsequense of suoh 
abuse of power upon a prosecution like the 
present, : 

There has beon some argument befora me 
as to whether the provisions of sestion 318 
of Lcoal Aat (No. II of 1916) would apply to 
the facts of the present case. That dis- 
eussion is not really relevant, besinse the 
validity of the sonvistion of Mannu for 
breach of the rale prohibiting unlissnsed 
persons to use any plot of land within Muni. 
oipal limits for the purpose of storing wood 
does not depend uoon the consideration of 
the remedies, if any, opento Mannu against 
the refusal of the Municipal Board to grant 
him the [jeense for which be applied. The 
point has, however, been argued before me 
and I should not be doing the applicant any 
Bervioe if I refrain from expressing the 
opinion at which I baye arrived. I have no 
doubt myself that an order of the Municipal 
Board refusing to grant a license under a 
bye-law made under heading G of section 
29c is just as mush an order or direstion 
made by the Board under the aforesaid bye. 
law as would be an order of the Board 
granting the lisense instead of refusing it, 
1 have no doubt, therefore, that Mannu had 
a remedy in this case by appealing against 
the order of the Baard to the officer appoint. 
ed by the Looal Govarnmant for tte purposa. 
If I am right in this view, it would seem to 
follow that the Board's order refusing a 
lioenss ovuli no$ ba: qaasstionsd by suit in 
any Civil Court; but on this poiat I do not 
pronounce Any fined opinion, because ques- 
tions might arise as to the sompetenoes of 
the Laval Lagislatuce to, take away the 
jurisdiction of the ordinary Courts in sash a, 
matter. | |. . .. "IO" x: 
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‘ The‘socolusion I have arrived at on the 
whole ease is that Mannu should have sought 
his remedy by an appeal under sestion 3:8 
of Local Act (No. IY of 1916) and that he 
has been rightly convieted of the offeuse 
ebarged, in view of the fact that without 
preferring suh appeal he has asserted his 
right to use the land in question for the 
purpose of storing wood without holding 
any lisense from the Munisipal Board. 
Something has been said on the question of 
sentence, but the learned Magistrate has 
taken into consideration the sirsumstanoes 
of the ease and the remarks made by this 
Court when passing judgment in respest of 
the former prosecution. The sentence whioh 
he has passed is almost nominal and I do 
not feel called upon-to reduce it further, 
The result is that I reject this applisation. 


4 oai rejected, 


BOMBAY HIGH COURT. 
ORIMENAT Reresence No; 9 or 1920. 
May 5, 1220, 

Present: — Mr. Jisto Shah and 
Mr. Justioe Kajiji. 

EMPEROR —PzoagcOTOR 
ter 8u8 
HAJI ABOO— AcctsEb, 

Bombay District Municipal Act (III of 101), s. 142 
(1)—Ment unfit for human food, sale of—Offence — 
Procedure, 


No offence can be committed-under section 143 
(L) of the 
reference to meat which is a perishable articles 
Lhe only power which the section gives to a Munici- 
pality is the power to destroy forthwith any article 
which is of'& perishable nature, and .whioh in its 
opinion is disansed, unsound, unwholesome or unfit 
for food, drink and medicine, 


Criminal reference made. by the Distriot 


Magistrate, Thana. 

, Mr. K.N, Koyajeg, for the arana 

. Mr. D. G. Patwardhan, for the.Aasused. 

: JUDGMENT.—In this oase the aesused: 
have been conyisted under sostion 142 (1) ot 


4 
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the Bombay District Municipal Ast .(Bombay 
Act III of 1901) for selling at a beef stall 
meat unfit for human food. The Distriot 
Magistrate of Thana’ has made a reference to 
this Ccurt against these conviations. 

No cffenee with referense to meat which 
is an article of a perishable nature sould have 
been committed under section 142 (1) and 
the convieticns are clearly wrong.. The 
power which the section gives to the Munisi- 
pality is the power to destroy forthwith any. 
artiole which is of a perishable nature, and 
whioh in its opinion is. diseased, nntound, 
unwholesome or unfit for fcod, drink and. 
medisire. Tke last paragraph of sub-seotion 
(1) relates to any animal and any” article 
which is not of a perishable nature, and which 
under ibe next preceding paragraph can be 
taken befcrea Magistrate, Mr. Koyajee for 
the Municipality bas not, contested ‘this 
position. But he kas suggested in the 
argument kefore us that these convictions 
cught to ke upheld on the ground that the 
fasts which are alleged in the information 
disslore an cíferee under cestion 273 of the 
Indian Penal Code. It is olesr that the 
somplaint related to an offence under a 
special Act,and not to an offence under 
seation 278 ; ard it would not be fair to allow 
the cace at this stage to be treated as one 
relating to an offense under the Indian 
Penal Code, Further, having. regard to the 
wording cf the last paragraph ofthe sub: 
seeticn, the Magistrute’s finding involves the 
result that ibe provisions of section 273; 
Indian Penal Code, do not apply to this oaze. 
We, therefcre, reb aside the ecnviotions ard 
sentencer, and direst the fine, if paid, to be 
refunded. 


Convictions and sentences set aside. 
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ALLAHABAD HIGH COURT. 
OrntminaL APPEAL No. 8 or 1920. 
Maroh 17, 1920. 
Present:—Justice Sir George Knox, Kr. 
ABDUL KARIM AND ANOTHER— A CQU8ED 
— ÀPPELLANT 
versus 


EMPEROR-—HRs8PONDENT., 

Penal Code (Act XLV of 1860), ss. 84, 800, excep. 
(4), 807 —Grave and sudden provocation, plea of, when 
available—.Assault--Accused acting in concert, what 
amounts to, 


The plea of grave and sudden provocation is not 
open to a person who, merely because his relatives 
are abused, arms himself with a knife and attacks 
& defenceless man inflicting severe injuries The 
conviction of such a person under section 807 of 
the Penal Code is not invalid. [p. 358, co!. 2.] 

Where a person commits an assault upon another 
and a third person joins in committing the assault, 
itis afair inference that the two were acting in 
concert (p. 158, col. 2.] 

Criminal appeal against the order of the 
Sessions Judge, Badaun, dated the 26th of 
November 1919. 

Mr. Nehal Ohand, for the Accused, 


The Government Pleader, for the Crown, 


JUDGMENT.—Abdul Karim and Abdul 
Aziz have been convicted of an offenos under 
seotion 307, Indian Penal Qode,. and sentenced 
to rigorous imprisonment for seven years 
eaoh. The facts are not denied. It appears 
that on the 5th of Ostober 1919 when Jamal- 
ud-din, the person assaulted, returned home 
in the evening between 6 and 7, his sons 
complained that they had been seolded by 
Abdul Aziz, one of the acoused. Upon this 
Jamal-ud- Din went to Abdul Aziz with the 
intention and objest of reproving him, He 
asked Abdul Aziz why he scolded his sons in 
his absense, Abdul Aziz admitted having 
soolded his sons and added: "I will now beat 
you:” Abdul Aziz then caught hold of Jamal- 
ud.Din while, as the deposition goes, Abdul 
Karim sírusek him with a knife in the belly. 
The two aceused have been defended by a 
learned Counsel in this Court. The sonten- 
tion is that because the evidence does not 
prove that Abdul Aziz had any sommon 
intention with ‘Abdul Karim to stab Jamal. 
ud-Din, Abdul Aziz ought to have been 
acquitted. The eadntention on behalf of 
Abdul Karim is that his offenoe does not fall 
within the provisions of section 307, Indian 
Penal Code, inasmneh as the injury was 
iuflieted by him on a sudden and grave pro- 


INDIAN OASEB. 


[1920 


vocation. This latter sontention may be 
brushed aside at once, The provisions of 
section 300, exception 4, have not been re: 
membered. Whether the abase of mother 
and sister is grave and sudden provocation, 
may be open to question; but there is no 
doubt that a person whose relations have been 
thus abused cannot take a knife and fall 
upon a defeneeless man and then plead that 
he was led to do the act by grave and. 
sudden provocation. There san be no doubt 
whatever that if death had resulted from 
the ast of Abdul Karim, be wonld have been 
guilty of murder. As regards the sontention 
raised on behalf of Abdul Aziz it is true that 
we have not in so many words a deposition on 
oath that Abdul Karim called upon Abdul 
Áz'z to commit this act, but on reading the 
whole of the evidense together it is evident 
that Abdul Aziz was the first persou to oom- 
mit an assault upon Jamal-ud-Din and that 
while he was in the aot of sommitting the 
assault Abdul Karim strnek Jamal-ud-Din 
witha knife. A fair inferense is that the 
two were acting in sonsert, At any rate it 
lay upon Abdul Aziz to put forward evidence 
showing that he was completely separate 
from Abdul Karim when he did this aot 
and that he had no connection whatever with 
the aot. | To explain that one needa only to 
look at the statement made by Abdul Aziz, 
It is not to the effect: “True; I did lay hold 
of Jamal-ud Din but I never anticipated for 
a single moment that my act will be followed 
up by the aot done by Abdul Karim.” On 
the contrary he denies having had any 
partisipation in the assaulf upon Jamal.ud- 
Din altogether. So far I consider the oon- 
vistion by the learned Sessions Judge justifi- 
ed. At thesame time there is no doubt that 
this was a sad act oaused no doubt by an 
utter want of sejf.diseipline and control in 
this household of Jaxal-nd-Din, The 
uncle lost his temper, the nephews equally 
were out of control, specially Abdul Karim 
rushed upon his uncle much after the manner 
of a savage beast instead of a sivilized man, 
Ib is not likely that this offence will repeat 
itself so as to scausé any alarm, It is to be 
hoped that the lesson learnt by Abdul Karim 
will “be remembered by him the whole of 
his lifg and though he dig not realise then, 
he has by this time realised the savage 
nature of his sonduet, I reduee the senteuge 
passed upon him to a sentence of five *(5). 
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years’ rigorous imprisonment, and the sentense 
passed upon Abdul Aziz toa sentenees of 
rigorous imprisonment for two years and 
six months, The sentences will commence 
. to run from the date on whioh the original 
sentences were passed, 

Sentences reduced, 





PATNA HIGH COURT. 
Criminar Revision No, 97 cr 1920. 
Maroh 12, 1920. 
Picsent:—Mr, Juatise Jwala Prasad, 
KULBANS NARAIN SINGH —-Np 
PaRTY— PETITIONER 
Lersus 
RAMSIDH SINGH-—1sr Party— 


Opecsite Pasty. 
Criminal Procedur? Code (Act V of 1898), s. 145— 
Proceedings initiated on Police report-Police report, 
admissibility of. 


Where a proceeding under section 146 of the 
Criminal Procedure Code is initiated upon g Police 
report, that report ig inadmissible in evidence upon 
the factum of possession, which must be proved by 
other independent evidence. [p. 160, col, 2. ] 

Application against the order of the 
Magistrate, Shahabad, dated the 14th January 
1920. 

.. Messrs. G. O. Pal and Shambhu Saran, for 
ihe Petitioner. 

. Messrs. P. K. Sen, Shahabuddin Khan and 
S. 8. Bose, for the Opposite Party. 

JUDGMENT,— This application is directed 
against an order of the Magistrate of Shaha- 
bad, dated the 14th January 1920, declaring 
under section 145 of the Code of Criminal 
Proeedure the possession gf the lst party, 
Ramesidh Singh,on bahalf of his principals, 
Musammat Ratan Koep and Birendra 
Bahadur, ° 

Musammat Ratan Koer is wife of one Raj- 
bans Narain Singh, and Birendra Bahadur 
is son of Raghubans, a deceased brother of 
Rajbans. The 2nd party, Kulbans Narayan 
Singh, is cousin of Rajbans, four degrees 
removed, The lands in dispute 25°12, 
poros, consisting of, 34 plots, are the bakasht 
lands of the proprietor, situate in three 
Tauzis, No. 11151 village Mustafapur.Bhad- 
wan No, 9565 village Dumra and No, 10165 
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village  Chatar. Sixteen annas of the 
aforesaid Tauzis were sold in exeoution of 
a money-desree of Padam Kuer against 
Rajbans and were purchased by the 2nd 
party Kulbans Narain Singh on the 9th 
April 1918. On the 27th August, delivery of 
possession was effected by a Civil Court peon 
under a writ of the Court, 

Rajbaus instituted a proceeding to set 
aside the sale. Kulbans got his name ragister. 
ed under the Land Registration Ast in reapeat: 
of 16 annas in Tauzi No. 10165, but in 
respect of 5 annas only in Tauzi Nos. 11151 
and 9565, leaving apparently 8-annas share of 
Birendra Bahadur, who was nota party to the 
Civil Ocurb sale or dakhaldehani, The share 
was corrected in a prosseding under section 28 
of the Land Registration Aat, terminating with 
the order of the Deputy Collestor, dated the 
15th September 1919. 

The case of the let party is that Rajbans 
was of wasteful habits and was inourring 
unnecessary debts. The Sub Divisional Officer 
of Arrab, therefore, induced him to exesute 
a deed of gift in favour of his wife, Ratan 
Kuer, in respest of all his properties, but, in 
the meantime, the aforesaid Tauzis were put 
up to auction, Ratan Koer, in order to 
prevent the properties going into the bands 
of a stranger, purehased them at auction 
sale with her own money and, with & view to 
conceal the purchase from her husband, availe 
ed herself of the name of Kulbans, the 2nd 
party, & near relation of her husband, and 
that the Civil Court purchase, dakhaldehani 
and the land registration were all done inthe 
name of Kulbans, benamtdar of Musammat 
Ratan Koer; whereas Ratan Koerand Birendra 
Bahadur were jointly in possession of the 
properties, including the lands in dispute, 
the 2nd party after the last order in 
the Land Registration Department, dated 
the 18th September, taking adwantage 
of his name appearing in the aforesaid pro. 
seedings, on the 2nd Ostober 1919 tried to 
interfere with the sutting of fae erops then 
standing on the lands in dispute, «which 
were grown by the lst party on behalf of 
Ratan Koer. ° 

The 2nd party Kulbans Narain Singh 
denies being a fareidar of eMusammat Ratan 
Koet and asserts that he is the real pur. 
shaser and has obtained joint  passesaion 
with Birendra Bahadur ef the properties 
purehased, and this year by a private partie 
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tion with him the lands in dispute have 
been allotted to him and that he has ex- 
elusively grown the orop in dispute. He 
further contends that his name having been 
registered under. the Land Rogistration Ast, 
whieh is based upon possession, the criminal 
Court under section 145 must presume that 
the possession was with him and resognise- 
it by an order under that sastion. This 
view is nodoubt supported by the decision 
in the ease of Gobind Ohunder Moitra v, Abdul 
Sayed (1), whish.has held thata summary 
adjadioation upon the question of possession by 
the Land Registration Officer under Act VII 
of 1875 standspart pissu with thedesision of a 
Civil Court and.is entitled to the same respect 
on the question of possession in a proceed. 
ing under section .145 of the Code of Cri- 
minal Prosedure as a deoree of a Civil 
Court. Iam in full assord with that view. 
Bat there was no dispute in the land regia- 
tration case between Musammai Ratan Koer 
and Kulbans Narain Singh and, therefore, 
there sould be no adjudisation of possession 
between them, her ease being that the name 
of Kulbans was registered with her consent 
in order to preserve the farzi sharacter of 
the auction purohase. The ruling in ques- 
tion has, therefore, no application to the pre- 
sent ase. ; 


If the case of: the Ist party is true, the, 
dooumentary evidence consisting of the Civil 
Court dakhaldehant of the 27th June 1918, 
the Land Registration dearees and orders, the 
last being of the 13th September 1919, must 
necessarily be inthe name of Kulbans, the 
9dd party. The lower Court has also 
held upon. the consideration of the oral 
evidence; partionlarly of Basdeo Saran Singh, 
witness No. 2, a relation of both tha parties, 
and Pandit Bishun Datt Pathak, witness 
No. 8 ‘who proves the admission of the 
2nd patty in the proveeding instituting by 
Rajbans t6 set aside the sale, that property 
was purchased by Musimmat Ratan Koer 
in the farzi rame of Kulbans and that 
it woula bs reconveyed to ber, and that 
upon that assuranca Rajbans withdrew his 
objestion to the sale. 

Ineed hardly ina summary prodeeding, 
as this, deal witb the question of bengmi 
raised in the case, whioh is more properly 


(1) 6 C. 835; 8 C. L. R. 217; 4 Shome L. R. 115; 8 
Ind. Deo. (x. 8.) 540, 
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within the provinse of the Civil Court to de. 
cide, inasmuch as the finding of the Court 
below as to the actual possession and the 

growing of the orop on the land in‘ 
question isa finding of fact, The Magistrate 

has diseussed the oral evidense on both : 
cogent reasons 

accepted the evidence on behalf of Ist 

party and rejected that of 2nd party. The 

witnesses of the Ist party are mostly 

boundary men. Basudeo Saran ‘Singh, 

witness No. |, equally related to both the 

partier, and Lal Behari Lal witness No. 12, 

an atcredited musaddi. of both the parties, 

slearly prove the possession of the Ist. party 

over the plots in question. I, therefore, 

accept the finding of the Magistrate as to 

the actual possession of the lands in- dispute 

and uphold the orders made by him under 

section 145 of the Code, 

Ido not, however, appreciate the oriti- 
eism of the lower Court against the Civil 
Court dekhaldehani, inasmgsh as the case 
of Musammat Ratan Koer, one of the prine: 
oipals of the lst party, and of Rajbans, the: 
2nd party, as presented in this Court and; as 
disclosed in their respective written atate- 
ments is based on the. dekhaldehani, the only. 
dispute between them being as to the real: 
or farzi_gature of the purchase. If the’ 
dakhaldehant was fictitious, as held by the, 
Court below, the property oontinued to be. 
in the possession of the judgment-debtor, - 
Rajbans, and he would, then, have been a ' 
necessary party to the proceedings under 
section 145 of the Code of Criminal Prose- 
dure. It may be pointed out that the learned : 
Magistrate is also wrong in referring in hia 
judgment: to the Police report and the: 
evidence contained therein upon the factum: 
of possession. It is not admissible for any’ 
purpose excepting jor initiating the proseed. - 
ing. ‘Ihe finding of possession is, however,- 
based upon other gopd evidenee. : 

The result is that the application must be- 
dismissed, l ' 


Rule dighorged. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 
Secoxp Civin Aeegar. No 35 or 1919, 
September 18,1919. 
< Present: — Mr. Livle, A. J. C. 

GAJADHAR CHAUBBEY —PzaaiNTIFF— 

APPELLANT 
tersus 
SANT BAKHSH SINGH — De&FENDANT— 


RESPONDENT, 
Mortgage, usufructuary—~Full consideration not paid 
— Mortgagee, suit by, for possession — Decree, form of— 
Redemption, whether permissible, 


A executed a usufructuary mortgage in favour of 
B. The full consideration for the mortgage was not 
paid, a part of it being left with B to pay off other 
debts due by A. These debts were not paid nor was 
possession given to 8, who accordingly brought the 
present suit for possession: 

Heid, that the mortgage was a good mortgage for 
the amount of consideration actually paid and that 
B was entitled to possession on payment by him of 
that portion of the consideration which was left 
with him. [p. 162, col, 1.] 

Held, also, that in such a suit the mortgagor had 
no right to elect Whether possession should he 
delivered or the mortgage should be redeemed, nor 
could the amount payable on redemption be deter- 
mined.-;p. 162, col. 2.] 

Appeal from the decree of the Distrist 
Judge, Fyzabad, dated the 22nd November 
1918, reversing that of the’ Munsif, Fyzabad, 
dated the 21st May 1916. 

Babn Bisheshwar Nath Srivastava? for the 
Appellant. 

Mr. 4. P, Sen, for the Respondent. 

JUDGMENT,—The defendant respondent 
aud his father exeouted a mortgage deed 
in favour of.the plaintiff-appellant on the 
21st of June 1906 fora sum of Hs. 1,150. 
In the mortgage-deed it is stated that the 
mortgagee has been placed in possession 
of the mortgaged property, and that ont 
of the total” oonsideration of Rs. 1,150, 
Ra, 5:0 has been left for payment to other 
ereditors, ' ki digar mahajdn ko ada kare.” 
It has also been definitely stated in the 
mortgage-deed that the property mortgaged’ 
was up to the time of the mortgage in the 
possession of the mortgagors and that it 


was’ free of all enoumbrancer, exsept a prior, 


mortgage in favour of the plaintiff mort- 


gagee which has been mentioned at the 


foot of the: deed. The plaintiff was in 
fact not put in possession of the mort. 
gaged property and he brought the present 
suit on the Ist of May 1917 í for possession of 
theeproperty, 


4 


* 


11 
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The defendant among other pleas pleaded 
that as the plaintiff had not paid Hs. 550 
to prirr ereditors and as he had in sonsequ- 
ence himself to redeem '& prior mortgage 
held by Ram Sndist, the plaintiff is not 
entitled to possessicu of the mortgaged pro- 
perty. 

The Ocurt of first instance found that 
the cum of Rs. 550 left with the plaintiff 
had been expended in paying off certain debts 
due from the defendant’s father to Raghu’ 
bar and Sri Dat and deoreed the plaintiff's 
guit. 

In appeal the learned District Judge 
held that the evidence relating to the 
payment fo Raghubar and Sri Dat was 
false and that the plaintiff had failed to 
prove that any portion of the sum of 
Rs. 550 left with him had been expended 
in payment to the mortgagor’s : oreditors, 
He has on this finding dismissed the 
plaintifi’s olaim for possession of the 
mortgaged property, 


In second appeal it is urged that the 
finding of fact that a portion only of the 
consideration for the mortgage has been 
paid by the mortgagee is not sufficient to 


justify the dismissal of the plaintiff's 
suit for possession and reliance is 
placed on Tirumal Raju Y. 


Pandla Muihiol Naidu (1), Rashik Lal v. 
Ham Narain (2), Munshi Bajrang? Sahat 
v. Udit Narain Singh (3) and Bhagabai v. 
Narayan Gopal (4). On the other hand 
the learned Counsel for the defendant. 
respondent relies on Husaini v. Ram 
Oharan (5) and the  prineiple stated 
in Prag v. Babu Mohan Lal (6) to the 
effest that be who seeks equity mast do 
equity and a person cannot expect another 
to abide by the contract which he himself 
has broken. 


It seems to me that the ruling in 
Husaini v. Ram Oharan (A) ia not 
applicable to the present oase, In 
that ease the mortgages was placed in 


possession of a portion of the moxtgaged 
property. The remainder of the mortgaged 
* $ 


(1) 9 Tnd. Cas, 239; 85 M. 114; (1911) 1 M. W. N, 113; 
9 M. L. T. 286; 21 M. L. J. 169 

(2) 12 Ind Cas 578; 84 A. 25 9 A, L. J. 198, 

(3) JOC. W. N. 932. 

(4) 31 B. 552:9 Bom. LR. 950. 

t5) 32 Ind. Cas. 34:; 18 O. C. 280; 2 ©. L. J, 438, 

(8) 47 Ind, Cas. 161; 8 O. L, J, 263. 
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property was in the possession of a prior 
mortgagee and a portion of the sonsidera- 
tion had been left with the plaintiff 
mortgagee for redemption of the prior 
mortgage. Patently the mortgagor sould 
not plase the plaintiff in possession until 
the prior mortgage was redeemed. The 
plaintiff, however, failed to redeem the 
prior mortgage, although the money for 
doing so had been left with him and the 
defendant herself had after a very long 
period of time redeemed the prior mortgage. 
It was held in that oase that the provi- 
Bions of seotion 54 of the Indian Contract 
Ast applied and that the plaintiff having 
failed to perform his part of the promise 
the performance of which must nesessarily 
presede the performance of the promise 
of the defendant to put the plaintiff in 
posgessior, the plaintiff was not entitled 
to a decree, In the present sase clearly 
section 54 of the Indian Contrast Aot has 
no application. The  mortgage.deed itself 
recites that the mortgagee has been plased 


in possession of the property whieh is 
free from all eneumbranees  exsept a 
mortgage-debt due to the mortgagee 


himself, and a portion of the consideration 
was, apart altogether from the question of 
possession, left with the mortgagee for 
payment of other debts due by the 
mortgagor. Those other debts were not 
spesified in any way, nor was the payment 
of those debts a aondition precedent to the 
delivery of possession to the mortgages. 
There is & consensus of opinion that in 
oases like the present the mortgage is a 
good mortgage for the amount of sonsidera- 
tion astually paid, and it seems to me that in 
the spesial oiroumstances of this oase 
there is not good reason why the plaintiff. 
appellant should not be given possession in 
acsordanse with the terms of the mort. 
gage-deed. But as remarked by Mr. 
Justice Chamier in the oase of Rashik Lal 
v. Ram Narain (2), the deoree for posses- 
sion should be eonditional on the mortgagee 
payingeto the mortgagor that portion of 
the oonsideratiog which was left with him, 
It ia urged on behalf of the defendant. 
respondent that he is willing and ready 
to redeem the "mortgage, but in the 
present case which is a suit for posses- 
sion in the terms of the mortgage deed, I 
do not think that the mortgagor has 
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a right to eleat whether possession should 
be delivered or the mortgage should be 
redeemed and the question as to the 
amount payable on redemption oannot be 
determined: Fakira Khan v, Badullah Khan 
(7) and Muhammad Sher Khan y. Raja 
Seth Swami Dayal (8). lt is true that 
there is nothing in the terms of the deed 
to prevent the mortgagor from at once 
bringing & suit for redemption and in 
order to avoid further litigation, I have 
attempted, but without sussess, to persnada 
the parties to some to terms. They would 
clearly be well advised even now to settle 
their dispute without further litigation. 

I allow the appeal and decree the plaintiff's 
suit for possession on condition of payment 
to the defendant of the sum of Hs, 550 within 
one month from this date. If payment be 
not made within the time allowed, the 
plaintifi’s suit for possession will stand 
dismissed with costs, In the cirsumstanoes 
of the oase I direst that the parties pay their 
own sosts in all Courts. ° : 


Appeal allowed. 


(7) 5 O. O, 143. 
(8) 30 Ind. Cas, 877; 18 O. C. 105; 2 O. L. J, 372. 





ALLAHABAD HIGH COURT. 
Civi, Reviston No. 42 or 1912. 
June, 12, 1920, 

Present :— Justice Sir Grimwood Mears, Kr, 
Chief Justice, and Mr. Justice Sulaiman, 
Mahant BASDEO GIR--PzerrTIONER 
p versus 

PREETAM GIR—Oppostre Parry, < 
Religious Endowments, Act (XX of 1863), ss, 4, 5— 
District Judge, jurisdiction of, to proceed under s, 6, 
when arises. 


Before section 5 of the Religioys Endowments Act 
can be made applicable to 2 case, it is dear from a 
perusal of sections 4 fand 6 of the Aot that the - 
property in question shquld be one which had been . 
under the management of any trustee, manager, or 
superintendent at the time of the passing of the 
Act and that the said properby should have been 
transferred to such trustee, manager or superintend. ` 
ent by the Local Government as directed by that 
Aot. [p. 164, col. 1.] "2 
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Civil revision from an order of the Dis- 
triot Judge, Ghazipur. 

Messrs, Haribans Sahat and Lakhmi Narain, 
for the Petitioner. 

Mr. Purushottam Das Tandon, 
Opposite Party. 

JUDGMENT.—This is an applisation in 
revision under section 115 of the Code of 
Civil Procedure against an order of the 
District Judge of Ghazipur, dated the 14th 
of Desember 1917. Before we san interfere 
in this revision, we have to be satisfied that 
the ease falls under one or other of the 
three olauses of sestion 115 of the Code 
of Civil Procedure. The property in dispute 
in this oase belongs to a math situated in 
Qasba Bairia. Jt appears that in 1901 a 
Buit was brought under sestion 92 of the 
Oode of Civil Procedure for the removal of 
the then trustee and that ultimately, in 1903 
the trustee was removed and another trustee 
was appointed by the District Judge. There 
were several suoceskors to that trustee, the 
last one being one Rama Nand Gir. Hama 
Nand Gir died on the 7th of Ostober 1916. 
On his death a dispute seems to have 
arisen as to the suocession to that math. 
There was an application for mutation of 
names made by Basdeo Gir, which was resist- 
ed by one Musammat Sewa Qi, alias 
Sudhi Mai, and one Sheo Ram Gir. On the 
20th of October 1916 Musammat Sewa Giri, 
alias Sudhi Mai, filed an application in the 
Court of the District Judge of Ghazipur to 
the eífeot that Rama Nand Gir had died 
and that the math was without any head 
and manager. The application purported to 
be an application under Aot XX of 1863, 
and if was prayed that an order for the 
management of the said math should be 
passed immediately and the whole of the 
property should be  confisdeted' and made 
over tothe Collector, This applisation was 
supported by an affidavit. “ The learned Dis- 
triot Judge, without issuing notice to any 
other party sonserned and apparently with. 
out holding any enquiry at all, passsd an 
order there &nd then appointing the Collestor 
of Ballia as the manager of the math and 
directing that he should sontinue to act as 


for the 


Buch until some other person should by suit e 


have established hi$ right of succession to 
the gaddi of the math. After this, on the 
15th of November 1916, Basdeo Gir brbught 
@ suit for a deolaration that he was a 
, 
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Mahant. In this suit he had impleaded 
Musammat Sewa Giri, Sheo Ram Gir and 
also the Collector of Ballia. On the 4th of 
April 1917 he obtained an ez parte deoree. 
Having obtained hia deeree, he filed: an 
application on the llth of April 1917 in 
the Court of the Distrist Judge praying that 
inasmuch as he had established his title to 
the math, the property should be handed 
over to him. On the next day the learned 
District Judge passed an order direating 
that the Collestor of Ballia should deliver the 
possession of the property to Basdeo Gir. This 
order also seems to have been passed without 
there having been any formal enquiry. 
Sheo Ram Gir, a defendant against whom the 
ex parte decree had been obtained, applied 
for setting aside that decree on the ground 
that the summons had not been served on him. 
The decree was set aside as against Sheo Ram 
Gir on the 26th of May 1917; the other 
two defendants, however, not having made 
any application for the setting aside of that 
desree, the decree against them stood good. 
After the case had been restored, an appli- 
cation seems to have been made by Sheo 
Ram Gir to the Distrisé Judge requesting 
him to hand over possession of the property 
to the Collector, On the 6th of June 1917 
the learned District Judge dismissed that 
applieation, holding that inasmuch as the 
decree had been set aside only as against 
Sheo Ram Gir, he was not prepared to 
deprive Basdeo Gir of the math property 
pending the disposal of the suit as against 
Sheo Ram Gir. When Basdeo Gir found 
that Sheo Ram Gir was prepared to contest 
his olaim, he thought fit to withdraw his 
suit and exempt him. On this the learned 
Subordinate Judge before whom tke ease 
was pending passed an order on the 16th 
of August 1917 saying that as the plaintiff 
did not wish to have his title threshed out 
as against the defendant Sheo Ram Gir, his 
suit against that defendant must be dis. 
missed. He accordingly dismissed the suit 
as against Sheo Ram Gir. Inthe meantime 
one Jagdesha Nand had bropght a siwil 
suit against Basdeo Gir for a declaration 
that he himself was the rightful trustee of 
this math property and thit the defendant 
Basdeo Gir was not a trustee at all. This 
suit appears to have bben dismissed by the 
first Court on the 25th of August 1917. The 
learned Subordinate Judge held that Jagdesha 
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Nand had failed to prove that he was 
the trustee of the property. He, however, 
also went on to find that Basdeo Gir, the 
defendant, had failed to prove his title. 
A copy of this judgment was directed to 
be sent to the District Judge of Ghazipur 
for consideration. On the arrival of a sopy 
of this judgmentinthe Court of the District 
Judge two applications were filed; one was 
an application by Basdeo Gir, dated the 
drd of September, 1917, and another by 
one Mahant Preetam Gir, dated the 18th 
of September 1917. In his application 
dated the 3rd of September 1917 Basdeo 
Gir pleaded that Act XX cf 1863 had 
no application to the math property at all 
and he also urged that the finding of the 
learned subordinate Judge in Jagdesha 
Nand’s suit on Issue No. 4 was wholly 
unnecessary for the decision of that suit 
and should not bs taken into  aeecount. 
Mahant Preetam Gir, however, urged that 
the judgment of the Subordinate Judge 
was conclusive and that the endowed pro. 
perty ought to be confiscated. Ib was on 
these applications that the District Judge 
on the 14'h of December 1917 ordered 
that the Collestor should take over posses- 
sion of this property: from Basdeo Gir, 
It is this last order which is the subjeot of 
revision in this Court. 

On bebalf of the applieant it is gon. 
tended that before the learned District 
Judge proseeded fo act under this Aot, 
he should have satisfied himself that he 
had jurisdiction to aot. Before sestion 5 
of Act XX of 1:63 oan be made appli- 
cable, it is clear from a perusal of 
sections 4 and 5 of the Ast that the property 
in question should be one which had been 
under the management of any trustee, 
manager or superintendent atthe time of 
the passing of the Aot and that the said 
proptrty should have been transferred to 
such irüstee, manager or superintendent by 
the Losal Government as directed by that 
Act. Section 5 clearly says that "whenever 
fronfany cause a vacancy shall oosur in the 
office of any, trustee, manager or surperin- 
tendent to wkom any propsrty shall have been 
transferred under the last preceding seotion, 
and any „dispute shall arise respecting the 
right of succession to sueh office, it shall 
be ‘lawful for any person interested in the 
morgue, temple or religious establish mont 
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to which such property shall belong, or 
in the performanse of the worship or of 
the service thereof cr the trasts relating 
thereto, to apply to the Civil Court to 
appoint a manager, eto.” We are of opinion 
that it is olesr from the language of seo- 
tions 4 and 5 that the Distrist Judge 
would have jurisdistion to appointa tem- 
porary manager of trust property under 
section 5 of the Ast only in the oase 
where a vacanoy has osourred in the 
office of trustee to whom euch property 
shall have been transferred under sec: 
tion 8 of the Act. This is the view taken 
by the Madras High Court io Itiune 
Panikkar v. Irani Nambudripod (1) and 
Gopala Ayyar v. Arunachallam Ohetty (2) 
and by the  Caleutta High Court in 
Sheo Nandan Gir v. Dhupan Upadhya (3). 1f 
then it be the faet that this is mot a case 
which falls under section 4 of the Aet, then 
the District Judge would have no jusisdistion 
to proseed under section 9. 


On behalf of the respondent, however, it 
is sontended that this point had not been 
raised expressly before the VDistrist Judge, 
and that in faot the applicant Basdeo Gir 
had acquiesced and acted upon the order of 
the Distriot Judge dated the 20th of October 
1916, mud that, therefore, itis slear from 
the sonduct of Basdeo Gir himself that he 
had accepted that this aase was governed. 
by Act XX of 1868, In our opinion in view, 
of the olear plea raised by him in his appli. 
eation dated the 3rd of September 1917, it 
js impcssible for us to hold that he by his 
act is estopped from raising the question of 
jurisdistion of ihe Distriet Judge. If the 
District Judge had considered this question 
of jurisdiction at al), ın howsoever cursory A 
manner, we would have been very reluctant 
to interfere, bu# in our opinion, he bas not 
directed his attention to the plea raised by 
Basdeo. As far*as we have been able to 
ascertain, there is no eviderca on the record 
to show whether this endowment existed in. 
1863 or nof, and whether,this had ever been. 
transferred by the Looal Gover&men to the: 
trustee. This point has not been desided. 
Further, we find “that the learned Diatriot. 


eJudge in his order dated the 14th of Decem- 


(1) 8 M:401; 1 Ind. Dec. (N. g ) £84. 
(2) 26 M86. — 
(3) 7 Ind, Cas. 164; 14 0, W. N, 1104, ` 
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ber 1917 set aside his previous order, on the 
sole ground, as he says, that the ew parte 
deoree whieh was the basis of his previous 
order had been exploded by the judgment 
of the Subordinate Judge in Suit No. 64 of 
1917. At the time when this order was 
passed, the judgment of the Subordinate 
Judge had not beanme final, and our atten. 
tion had been invited to the faet that on 
appeal the High Court has molifed the 
deoree of the Subordinate Judge and has 
held that the declaration contained therein 
to the effect that Basdeo Gir was not the 
trustee of the property ought to be expunged, 
In our opinion this also was an irregularity 
committed by the District Judge. At the 
same time we quite appreciate the sontention 
advansed on behalf: of the respondent that 
Basdeo Gir had not yet established his slear 
title in a Civil Court ina fair fight. The 
ex parte decree which he had obtained against 
the Collector, Sheo Ram Gir and Musammat 
Sewa Giri was subsequently ohallenged by 
Sheo Ram Gir, om whose applisation the 
ex parte deoree was actually set aside. 
Basdeo Gir, however, showed no inelination 
to fight out the ease against Sheo Rim Gir 
who was prepared to contest his alaim, and 
feeling shy of the fight he withdrew his suit 
as against Sheo Ram Gir, The ultimate 
order passed by the Distriot Judge ge was an 
order dismiasing the suit of Basdeo Gir ss 
against Sheo Ram Gir. As matters stand, 
there are in one sense two Civil Court 
deorees, one an ez parie dgaree in favour of 
Basdeo Gir against the Oolleator and Musam- 
mit Sewa Girt, and the othera decree dis- 
missing Basdeo Gir’s suit against Sheo Ram 
Gir, 

If the District Judge, after an enquiry, is 
of opinion that seation 5 of Act XX of 15263 
applies to the case and that he has jurisdio- 
tion to proceed under that sgstion, he would, 
in our Opinion, be quite justified in allowing 
the Collector to retain possession of the pro- 
perty unless and until Basdeo Gir establishes 
his title in a regular suit brought against 
Preetam Gir. On the other hand, if sestion 
5 of Act XX of Te63 does not apply at all 
and the Distriot Judge Kas no jurisdiction 
to'proseed -under that sbation, then, in our 


opinion, the order dated the 14th of Dtsem; 


ber 1917 passed by bim would be without 
jurisdiction and Basdeo Gir will have to be 
allowed to retain possession of thie property 


. 
zs, 
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unless a suit is brought against him for his 
dismissal or dispoasession Pending tha 
enquiry hy the learned District Judge wa 
think it would ba advisable that the “ollestor 
should remain in possession of the estate as 
he at present is, We allow the application 
to set aside the order of the District Judge 
dated the 14th of Desember 1917 and 
ramand this ease to his Court for disposal 
ascording to law. Costs of this revision 
shall abide the event. 


Application allowed; 
Case remanded, 


OUDH JUDIOIAL COMMISSIONER’S 
COURT. 
First Ütvrt ÁPPEALS NOS. 43 AND 
59 or 1918. 
November 10, 1919. 
Present: —Pandit, Kanhaiya Lal A. J. O., and 
Mr, Lyle, A. J. C. 
Musammat SUKHPAL KÜUAR-—DkPEND: 
ANT—-ÁÀPPELLANT IN BOTH 
versus 
DASU AND ANOTHER —PGAINCIFES, 
SHEO RAJ SINGH AND oragg8—DzrgND- 
ANT3— HizsPONDENTS IN No. 43 
GANGA DIN —— PLAINTIFF —Responpanr 
IN No. 59, 
Transfer in consideration of natural love and affection, 


nature of — Voluntary transfer —Good. faith —Hstoppel-— 
Ex postfacto submission, whether amounts to estoppel 


Transfers founded on what is designated good or 
meritorious consideration, such as natural love and 
affection, while creating as they do a moral as distin. 
guished from a legal obligation, do not count as 
transfers for consideration, but are looked upon as 
merely voluntary. Such voluntary transfers are not 
transfers in good faith and for value, to which the 
law extends protection, if fraud is meditated or if 
the necessary effect of those transfers is to, perpe- 
trate a fraud on third parties. [p. 67, col | 

A mere ea post facto submission to what hag 
already taken place, not amounting to a ratification, 
does not amount to an estoppel, forthe submission 
cannot change the past. [p 167,400]. 2.] 


Appeal from the deoree of the Subordinate 
Judge, Rai Bareli, dated the 5th February 
1918. iia 
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. Messrs. Mohammad Siddiq and H. K. 
Ghosh, for the Appellant in Appeals Noa, 43 
and 59, 


Messrs. Aditya Prasad and Bishambhar 
Dayal, for Respondent No. 2 in Appeal 
No. 48. 


Mr. Aditya Prasad, for the Respondent in 
Appeal No. 59, 


JUDGMENT.—These appeals arise out of 
two suits, one of whioh was brought by 
Ganga Din and the other by Sarju, his son, 
and Dasu, the son of his sister, for the 
recovery of moneys due on sertain deeds of 
mortgage and further charge, purporting to 
have been exeeuted by Sheoraj Singh, Israj 
Singh, Sheodarshan Singh and Sridat Singh 
on different dates.  Israj Singh has since 
paid off his share of the mortgage moneys 
and has not consequently been made a party 
to these suits. 


One of the mortgages in suit was exeouted 
on the 24th Ostober 1905. Another was 
exesuted on the 14th November 1905. After 
the  exeontion of these  mortgage-deeda 
Sheoraj Singh set apart 7 plots of land, 
measuring 11 bighas 11 biswas 3 brawansts and 
yielding & profit of Rs, 150 per year, for the 
maintenance of his wife, Musammat Sukhpal 
Kuar, and granted the same to her for her 
life without any power of transfer, aubject to 
the condition that she was to remain in 
possession of the same rent-free and enjoy 
their profits and that they were to revert to 
him and his heirs after her death. A dosu- 
ment evidencing the said grant was exeented 
and registered by him on the 27th Jone 1907, 
A. few months later he execnted a lease, re. 
` placing the previous grant by another grant of 
44 plots of eultivated land, measuring 250 
bighas 2 biswas 2 btswansis, subject to the 
payment of Rs. 50 per year as rent 
to him. This lease was exesuted on the 
6th Séptember 1907 and empowered the 
lessen. “to hold the plots leased in 
perpetuity with full rights of sale, 
mortgage and disposal and gaye no power 
to thé lessor or his heirs either to termi- 
nate the leaseseor to olaim any rent in 
exoess of what was entered in the lease, 
The deeds of further charge were executed 
thereafter but no mention of the perpetual 
lease aforesaid is made in those deeds, On 
the other band the ‘aortgagors desoribed 
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therein the property mortgaged as still in 
their possession and ownership. 

The deeds of mortgage and further sharge 
do not sover the entire share of the 
mortgagors: but the effect of the perpetual. 
lease was to reduse the value of the mortgaged 
property so far as the share of Sheoraj 
Singh was eoneerned very materially and 
to render that share liable for the payment 
of revenue in respeot of the land somprised 
in the lease and to reduse thereafter the 
insome which the lessor used to derive 
from Rs. 395.0.9 to Rs. 50 per year, 

The learned Subordinate Judge held 
that the said lease wasexeouted by Sheoraj 
Singh to defraud his sreditors and was not 
binding on the plaintiffs, The lessee 
disputes the sorrestness of that finding, 
but it is admitted by Sheoraj Singh, who 
was examined by the lessee as her witness, 
that he had executed the lease in question 
to save property from being seized for the 
debts that existed prior to thelease. The 
other siroumstanees establighed go to support 
the same view. Sheoraj Singh states that 
the property mortgaged by him to the 
plaintiffs was worth Rs. 8,000 to Rs, 25,000 
exoluding ihe land comprised in the lease, 
and that he was indebted :to the extent 
of Rs. 26,000 when he exeonted that lease, 
He further admits that the land leased 
was worth Rs, 5,000 and that some. of 
it was worth a rental of Rs. 8, some of | 
Rs, 10 and some of Rs. 12 per bigha, 
Musammat Sukhpal Kuar states in her 
evidence that she has been realising the 
rent of the land granted to her sinee the 
date of the lease and that one of the 
tenants, who onltivated 13, dighas 10 biswas. 
9 biswansts out of the said land from before 
and has been paying rent to her was 
Ganga Din himself. She has produced 
Debi Dayal in sypport of her statement 
and has filed sounterfoils of certain reaeipta 
granted by her, Debi Dayal asserta that 
Ganga Din has been paying rent to ‘the 
lady and that the reseipts used to be 
written by the lady herself. But Sheoraj 
Singh deposes that his wifó was ngrdanashin 
and did her man&gement through some 
servants, Gur Prasad, the patwart of the 
village, has also been examined by her, 
He states that the lady,does not observe 
parda from him and that she receives rents 
direst from the tenants and at times, 

a 


* 


N 
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Debi Dayal eollests rents for her, but 


e 


Debi Dayal does not say that he has been 
doing so. 

Assuming, however, that Ganga Din has 
been paying the rent of some of the plots 
which he cultivated from before to the 
lady, that fact is not suffoient to bring 
home to him a knowledge of the contents 
of the lease in question, She was granted 
some land for her maintenance before 
without any power of transfer; and if 
Ganga Din paid any rent to her, it would 
be unreasonable to suppose that he did so 
knowing that she held a lease in perpetuity 
whish conferred on her  under.proprietary 
rights in derogation of the mortgage held 
by him. There was no reason, moreover, 
for Sheoraj Singh to have granted over 
250 bighas of land to his wife in under- 
proprietary right yielding over Rs. 345 
per annum exolusive of the rent for which 
the lease made her liable, if only a few 
months earlier a guzara grant, yielding 
a profit of Rs, 150 per year free of rent 
and limited for her life, was sonsidered 
sufficient, Sheoraj Singh has truly stated 
that his objeot in granting the lease in 
question was merely to save the property 
from the hands of his oreditors. The lease 
eannot, therefore, be regarded otherwise 
than fraudulent within the meaning of 
section 53 of the Transfer of Property 
Aot (IV of 1882) and  unenforseable 
against the creditors sọ intended to be 
defrauded. 


There was undoubtedly a moral obliga- 
tion on Sheoraj Singh to look after the 
maintenanoe of his wife, but as pointed 
out in Mathews v. Feaver (1), transfers 
founded on what is designated good or 
meritorious sonsideration, such as natural 
love and affection, while creating as they do 
a moral as distingnished from a legal 
obligation, do not sount as transfers 
for consideration, but-are looked upon As 
merely voluntary, Snoh voluntary tranafers 
are not transfers in good faith and for value, 
to which the law extends protestion, if fraud 
is meditated or if the nesessary effest of those 
transfers is to perpetrate a frand on third 
parties, The lady was not probably unaware 
that her husband was indebted, foreshe 


€ 
xi (1786) 1 Cox, 278 at p. 280; 29 E, R. 1165; 1 B. 
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admits that there was some debt whieh had 
swollen up on aesount of interest. A mere 
ez post facto submission to what has already 
taken plase, not amounting toa ratification, 
does not, moreover, amount to an estoppel, 
for the submission eannot abange the 
past. 

As regards Sarju and Dasu, there is no 
suffisient evidense to show that they had 
paid any rent. Jf the lease was fraudulent 
and invalid, it was as ineffectual as regards 
the previous mortgages as it would be as 
regards the deeds of further charge subse- 
quently executed, 

The appeals, therefore, fail and are dismissed 
with sosts, 


Appeals dismissed. 


LAHORE HIGH COURT. 
Seconp OivIL APPEAL, No. 465 or 1919, 
July 3, 120. 
Present:—Mr. Justice Seott-Smith and 
Mr, Justice Dundas. 

ABBAS KHAN wurNos THROUGH GHAZI 
KHAN AND ANOTHER— DEFENDANTS— 
APPELLANTS 
COTRUS 


NUR KHAN nsisoR trerover SAID 


BASUJL-—PLAINTIFE — RESPONDENT, 

Provincial Small Cause Courts Act (IX of 1887), 
Sch, I1, Art. 35 (h;—8uit for recovery of rogha, whe- 
ther cognizable by Court of Small Causes-—Appeal, 
second, whether lies—Contract Act (IX of 1872), ss, 
28, 26—Custom enforcing payment of bride price, 
nature ol—BSwit for recovery of bride price, whether 
maintainable. 


A suit for the recovery of a certain sum of money 
on account of rogha (compensation) due to the plaint- 
iff by custom of the tribe or ilaga for losing his 
wife is excluded from the jurisdiction of & Court of 
Small Causes and, therefore, in sucha suit a second 
appeal can be maintained. [ p. 168, col. 2.] 

A custom by which a person marrying a girl 
who is sus juris is bound to pay to her relatives a 
gum of money as bride price is immoral, in restraint 
of marriage and opposed to the principle of section 
26 of the Contract Act andecannot, therefore, be 
enforced. [p. 169, col. 2; p. 170, col. 1.] 


Sesond appeal from the dearee of the 
Distriot Judge, Jhelum; affirming that of the 
Munsif, ist Class, Pindi (heb, Distriot 
Attook, dated the 5fh November 1915, 


168 
ABBAS KHAN t. NOR KHAN. 

Mr. Badr-ud-Din Qureshi, for the A»pel- 
lants, 

Mr. L, O. Mehra, for the Respondent. 

JU DGMENT. 

Duspas, J.— The parties to this litigation 
are Pathans of the Makbad Ilaqa of the 
Attosk Distriot and are related as shown in 
the pedigree below:— 


gamma KHAN 


| 1 
Basul Khan, Said Khan, 


Nur Khan, plaintiff. 


[ 


Musammat Khan Bibi, 
defendant No, 3. 


J 


Musammat Bibi Jan 
-=Ghazi, defendant No, 2 


Abbas, defendant No. 1, 


The plaintiff, Nur Khan, claimed to recover 
a sum of Rs.40) from Abbas and Ghazi, 
father of Abbas, on the allegation that 
Mausammot Bibi Jan, daughter of his nnole 
Said Khan, had been married to him in 
Kohat District but had subsequently been 
abduoted by the defendant Abbas, who had 
gone through $ ceremony of marriage with 
her. He, therefore, claimed a sum of Rs. 400 
on three grounde, firstly, as oom pensation 
for losing his wife; ss bride price due to 
the nearest male relative of. Musammat Bibi 
Jan, which compensation is known as rogha; 
and thirdly, because Musimmat Bibi Jan 
had lived since her father’s death in his house 
at his expense. 

The first Court found that Musammat 
Bibi Jan had been be!rothed to Nur Khan 
plaintiff, but had never married him, that 
she was 19 years of age aud had been 
living in plaintiff's father's house whence 
she had been removed by her elder sister, 
Musammat Khan Bibi and married to the 
defendants Abbas. It found that there 
wasa univereal custom amongst these Pathans 
that if a woman, whether virgin, married 
*or widow is Abdusoted without the consent of 
her nearest male relative or guardian, the 
abduotor îs by castom in any oase liable to 
pay a sum of motiey to that relative or 
guardian. It found that the customary sum 
was certainly not legs than Rs 490, the 
amount claimed, but that in this ease Abbas 
and his father had paid Rg. 190 to Musammat 
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Khen Bibi leaving & balaree of Ra. 280 to 
which tke plaintiff wae entitled, The 
Munsif remarked in his judgment as fol. 
lows:— 

"As prima f^cie it oan be presumed that 
it is improper to receive compensation for a 
girl or a woman, yet this custom prevails 
in this tribe. In view of the mode of living 
of this- tribe, toc, it is necessary to receive 
the said rogha. Generally the male members 
remain abroad on service. Their women 
folk remain at their homes. If virgin 
daughtere, married women and widows be 
abduoted with impunity, it will give rise to a 
disturbance in almost all the villages of 
Narrah and no woman will remain abad in 
her house, Shah Rahman v. Ismail Khan 
(1) supports the view that it is not illegal 
to award sompensation if the oustom be 
proved,” 

The District Judge supported the deoree, 
holding that the ease was governed by tbe 
decision quoted above, and a. second appeal 
has been preferred to this Court 

It was objected at first tiat inasmuch as 
the claim in the Munsif’s Court was not 
exoluded from the jurisdiction of a Court of 
£mall Canses, hence no second appeal was, 
competent, but we sonsider that in the plaint 
as laid in whioh the plainétiff’s marriage 
was alleged, the suit was so exoluded under 
slaure (A) of Artiale 35 of the Schedule to the 
Provincial Small Oause Courts Aot and, 
therefore, a second appeal san be main- 
tained. ; 

The existence of the austom of rogha has 
been questioned in the appeal but we agree 
with both the Courts below that the evidence 
as to the existence of this custom is over. 
whelm.ng and that by the oustom cf the 
tribe Nur Khav, although not yet a major, 
would be entitled to recieve rog^a from any 
person who married Musammat Bibi Jan 
without his consent, ¢ 

It is also urged that in his plaint he 
alleged hia own marriage to Musammat Bibi 
Jan. This is no doubt true, but it is not the 
only ground on which compensation WAS 
claimed, 

The real question that avian is Whether 
the claim oan be en toreed by law in the 
eiroumstanees of the present ease, Musammat 
Bibi, Jan “has attained theage of 19 years, 

s @ 


(1) 82 P. R. 1904, - ; 
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She is sut uris and by her personal law she 
is entitled to enter info a contract of 
marriage, with any man of her own religion 
whom she may selest. There is, bssides, no 
legal bar to Abbas entering into a contract 
of marriage with Musammat Bibi Jan. 
There ig, therefore, no question of a criminal 
offence having been eommitted nor of any 
astionable wrong under the ordinary Civil 
Law of India. The nature of the sustom set 
up is touched upon at page 56 of the Gezattecr 
of the Attook District, where it is remarked 
that "all tribes, except the Pathans of Makhad 
Ilaqa and Attook, repudiated any custom of 
bride price, although as will be seen, 
marriage everywhere involves both families 
in mush expense." The subjest 1s, however, 
treated at some length in the Settlement 
Report of the Kohat Distriob at pages 
76 to 79. In paragraph 162 it is said 
that no womar, whether spinster or 
widow, whatever her age, is able to marry 
without the sonsent in the first case of 
her own male relations, in tbe second ease 
of her deceased husband's heirs. Anyone 
marrying her without the consent of her 
guardian is made to pay a heavy fine as 
damages to the latter, This fine is as heavy 
‘as in a case of adultery, being about Rs. 30). 
It is known as sharmana or rasm mulk. A 
son gets sharmana on his mother'a rg marri- 
age; & nephew for his aunt; a husband for 
his wife. It is surprising what large sums 
are paid in this way. A man sedusing a 
spinster or widow is treated just as if he 
had debauched a married woman, He may 
get her in marriage, but he must pay up 
first, All oases of this sorb.are by local 
sustom sonsidered as affording fair grounds 
for a blood feud." In paragraph 15) Mr, 
Tucker makes a general remark that the 
customs of the Pathan population of this 
distriot as regards women, are barbarous 
in the extreme. Women are looked upon as 
cattle, to be bought and. sold. He goes 
on to point out that the injury fo the 
relatives of an abducted female isa matter 
for blood feud and that oompensation is 
the only ,alternátive, Now in Shak 
Rahman v. Ismail Khan (\) the question 
was whether a promise tð pay a sum of 
money as sompensation for the abduction 
of a woman is eníforeeable, as not being 
immoral or opposed to publie  poliey, 
baying regard to the terms of sestion 23 
e 


* 
+ 


f 
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Contract Act. The deoeision was 
that if the abduction did not sonatitute a 
non eompoundable offence, then a promise to 
pay sompensation for the aot done was 
enforoeable by suit, from whieh it may be 
concluded that the Court did not regard 
the consideration as unlawful The fasts 
of that oase donot slearfy appear, bat the 
present .alaim is one for reaovery of bride 
price, pure ard simple, and is not based on 
any agreement whatever. If is merely a olaim 
for compensation for loss of a chattel or for 
the plaintiffs abstaining from committing 
an illegal act, that is to say, abstaining 
from any attempt to murder or otherwise 
injure the defendant. It cannot be said that 
either the Civil Law of India or the 
Personal Law of Islam recognises a person 
or a woman who is su juris as being a 
chattel for the loss of whioh a relative 
can claim sompensation. It is obvious that 
no claim is maintainable whish is brought 
on the open or implied ground that the 
consideration is the plaintifi’s abstaining 
from an illegal act. It may be that ifa 
man elopes with a woman and voluntarily 
agrees to sompensate her relatives for the 
injury which in general opinion has been 
done to them, that agreement may be 
enforceable, but it does not follow that the 
law will fasten any sugh liability upon him 
unless he has by his own act voluntarily 
undertaken it, 


Ina Fall Bench desision of the Madras 
High Court reported as Kalavagunta Venkata 
Kristnayya v. Kalavagunta Lakshmt Narayana 
(2) it was held that a «ontraet to make sa 
payment to a father in consideration of 
his giving his daughter in marriage is to 
be regarded as immoral and opposed to 


publie -polisy within the meaning of seotion 


23 of the Indian Oontraet Aot, The Fall 
Bensh remarked that if the point were 
not covered by authority, they woujd tae 
no hesitation in holding that sueh agree- 
ments for payment to a father in considera. 
tion of his giving his daughter in marriage, 
are immoral and oppossed to publio polioy, 
whether the question be apptoached from 
the standpoint of Hindu Law or of justies, 
equity and good consciense,e In my opinion 


* the Courts of this . country are not bound 


(2) 3 Ind, Cas, 554; 32 M, 155; 4 M. L.T, 1 CP. B. 
18 M. L, J. 403, 
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to enforas a paymant bya person who has 
performed an ast whieh he was legally 
entitled to perform and whioh does not 
expose him to any  eontraetual liability, 
because by a barbarous sustom the alterna- 
tive is the enmity of the relatives of the 
bride whieh is likely to take the form of 
attempts upon his life. He may be well 
advised to comply with the oustom, but if 
he does not do so 1 do not think that 
under the Law of India he oan be compelled 
to do ao. 

I would, therefore, acsept the appeal. 

Scotr-Smira, J.—I fully agree with all 
that my brother Dundas has written. I oon- 
sider that the custom sought to be enforeed 
in the present ease ig immoral. To enforse 
puch a eustom would be tantamount to saying 
that a woman of full age oannot marry 
a man unless the latter pays a large sum, 
whieh it may be impossible for him to do, 
io her nearest male relative. It would be 
a custom in restraint of marriage and 
opposed to the prinsiple of sestion 26 of the 
Oontraet Ast. The appeal is, therefore, 
&aosepted and the deoree of the lower Courts 
being set aside the snit is dismissed, but 
under all the eirsumstanoes of the oase I 
would leave the parties to bear their own 
eosts throughout. 

I concur in the proposed order as to costs, 


Appeal accepted, 


~- OALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATR DEcREkE No. £389 
. . ,0OF 1918, 

l August 12, 1919. 
Present:— Mr. Justice Newbould 
"s ustice Sir Syed Shamsul Hada, Kr. 
BAIKUNTHA NATH KUNDU AND OTHERS 
—DrrENDANTS— ÁÀPPEULANT 

VETEUS 
MOHANAYDA BORAT MODAK 
. AND OTEERS— PLAINTIFFS— RESPONDENTS. 


dim - 


Mesne profits during pendency of suit, whether can 


be claimed in suit Suit, nature of—Transfer of suit to 
Court having higher pecuniary jurisdiction," effect of. 


A person who sues forthe recovery of possessien 
can in the same suit recover mesne profits which 
have accrued before the suit and also which have 
accrued pending the litigation, and in enforcing 
this latter claim he is continuing one and the same 
suit. The fact that the relief on this part of the 
claim amounts fo a sum exceeding the pecuniary 
jurisdiction of the Court, merely involves a transfer 
of the proceedings to a Court of higher jurisdiction 
and does not amount to an interruption so as to 
make the subsequent proceedings in the higher Court 
a different suit. [p. 171, cols. 1 & 2.] 


Appeal against the decree of the Distriot 
Judge, Bankura, dated the 26th of Marsh 1918, . 
modifying that of the Subordinate Judge 
of that District, dated the 12th of September 
1916. 

Babu Porunamoy Bose, for the Appellant. 

Babus Dwarka Nath Ohakravarít and 
Phanindra Nath Das, for the Respondents. 


JUDGMENT.—-This is an appeal against 
a deeree for mesne profits, The only question 
that has been argued before us is whether 
the plaintiffs elaim should not have been 
dismissed on the ground that it is barred by 
limitation. E 

In order to understand how this point 
arises it is necessary to state the dates and 
history of the litigation. On the 21st Sep-. 
tember 1908 the father of the present plaint- 
iffs sued tbe defendants to,resover possession 
of certain lends valued at Hs, 1,100 and 
olaimedealso mesne profits valued at Rs, 5 
for the period before the suit from the date 
of the alleged dispossession, about two months 
prior to the suit, and also for the subsequent: 
period until delivery of possession under the 
desree whioh the plaintiffs might obtain. On 
the 3lst Marah 1910 the plaintiffs obtained 
a decree for khas possession and mesne 
profits up to the delivery of possession. 
Against this decision the defendants appealed 
unsuccessfully both to the District Judge 
and to the High Court and their appeal in 
the latter Count was dismissed on the 27th 
Marsh 1914, In the meantime the plaintiffs 
had taken ont e»eeution of their decree of 
possession and possession had been delivered 
tothem onthe 6th July 1911. Subsequent 
to the delivery of possession the plaintiffs 
applied for assessment of mesne profits for the 
period they were out of possession and valued 
these mesne profits at Rs. 5,582-15 annas, 
This application was made to the Munsif in 
whose Court the suit had been tried, and on 
the 27th May 1912 the Munsif oame to a 
decision that he had no jurisdiction to enfer. 

* 
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tain this application as it exceeded his 
peeuniary jurisdiction, The Munsif in pass- 
ing this order direeted that the plaint should 
be returned to the plaintiffa and in so doing 
followed the procedure pressribed in the ease 
of Bhupendra Kumar Ohakravarie y, Purna 
Ohandra Bose (1). As the resords of the case 
were in the High Court on aesount of the 
appeal, the plaint could not be returned to the 
plaintiffs until the 5th December 1914. "Ten 
days later on the 15th Desember 1914 the 
plaintiffs filed the original plaint. and the 
applieation for mesne profits in the Court of 
the Subordinate Judge. In dealing with the 
question of limitation the lower Appellate 
Court has held that seotion 14 of the Limi- 
tation Ast is applicable and prevented the 
plaintifis’ claim from being barred. 


On behalf of the appellants reliance is 
placed on the desision of this Court in the 
ease of Abhoya Ohurn Ohuckerbutty v. Gour 
Mohun Dutt (2), in whieh it was held that in 
eases where the plaintiff had filed the plaint 
in a wrong Court, he was not entitled to 
exolude, when  ealeulating the period of 
limitation, the time which elapsed after the 
order returning the plaint was passed and 
until the plaint was aotually returned. 
Relying on this *deoision it is contended that 
in the present oase the plaintiffs are not 
entitled to exclude from limitation the period 
between the 27th May 1912 when the Munaif 
held that the application must be made to 
another Court and the 15th Desember 1914 
when the application in the Subordinate 
Judge’s Court was filed. 

In our opinion the contention of the learned 
Vakil for the respondents is correct, namely, 
that the question of the applicability of sestion 
14 of the Limitation Act does not arise in 
this ease. The law provides that when a 
person sues for resovery of possession, he ean 
inthe same suit recover mesne profits which 
have accrued before the suit and also which 
is exceptional, the mesne profits which 


have acorued pending the litigatior, that is 


to say, can obtain relief on a cause of astion 
whieh had not srisen when bis plaint was 
filed. When the plaintiff proceeds to take 
advantage of this provision of the law and 
enforee his slaim on his subsequent sause of 
astion, he must be, we think, held to Ye 
continuing one and the same suit, The faot 


(1) 8 Ind. Cas. 84; 18 O, L. J. 182; 15 O. W. N. 506, 


a. (2) 24 W. R. 26, 
(2) 
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that on the subsequent eause of aetion the 
relief olaimed by him amounts, owing to the 
astion of the defendant, toa sum exceeding 
the pecuniary jurisdietion of the Court whioh 
desided the suit on the first eause of action, 
necessitates a transfer of the proceedings in 
the suit to a Court of higher jurisdistion, but 
it does not amonnt to an interruption so as 
to make the subsequent proeeeding in the 
higher Court a different suit. Taking thia 
view that the proceedings throughout are 
continuous, no question of limitation arises, as 
was pointed out in the Full Bensh case of 
Puran Ohand v. Roy Radha Kishen (8). 

We must, therefore, affirm the desision of 
the lower Appellate Court though on different 
grounds, and dismiss this appeal with oosts, 

Appeal dismissed. 


(8) 19 O. 182; 9 Ind. Dec. (N, s.) 584. 





ALLAHABAD HIGH COURT. 
First Civin AppPzían No. 387 or 1917. 
May 15, 1920. 

Present :—Justioe Sir P. O. Banerji, KT., 

. and Mr. Justice Sulaiman, 
BHUP SINGH AND OTHERS—- PrLAINTIFF4-— 
APPELLANTS 
versus 


CHEDDA SINGH AND OTHER3S— DEFENDANTS 


——- ReaPONDENTS, 
Mortgage ef undivided share—-Partition, effect of— 
Morigagee, rights of—Decree for sale passed before 
partition, effect of. 


The mortgagee of an undivided share takes the 
security subject to the rights of the co-sharers of 
his mortgagor to obtain apartition, and ifa parti- 
tion be effected by the mortgagorand his co-sharerg 
fairly and without fraud, and the mortgaged share 
is allotted to some other co-owner, the mortgagee is 
not entitled to enforce his security on the share so 
allotted. Itis immaterial whether the partition is 
made by the Revenue Authorities, or by the Civi 
Court, or by arbitration, or by private arrangement, 
and ibis not necessary that the mortgagdb should 
be a party to the partition. If the partition is 
tainted with fraud or if in making the partition the 
encumbrance is taken into account and the partition 
is made subject to the encumbrance, the result will 
be different; but in the absence of fraud or the 
circumstance mentioned above, tha mortgagee’s 
remedy is against the shage or property which the 
mortgagor has obtained under the partition, It 
makes no difference that before the partition ig 
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made the mortgazee obtains a decree for sale of the 
share mortgaged to him, (p. 173, cols. 1 & 2; p. 178, 
col, 2; p. 171, col. 1.] 
First appeal from a dearee of the First 
Additional Subordinate Judge, Aligarh. 


Mr. Shiam Krishna Dar, for the Appel- 
lanta. 
Mr. N. C. Vaish, for the Respondents. 


JUDGMENT, 
. Bangers, J.— The question which arises 
in thisappeal isa simple one but is by no 
means easy of solution. 

The facts are these :— 

On the 10th of February 1904 Hyder 
Shah exesuted a mortgage in favour of 
Lashhman Prasad, the predesessor-in title 
of the plaintiffa, and among the . property 
mortgaged was a share in the village of 
Hasanpur Ladauki the extent of whish was 
two-fifths of.E/15; The present suit is for 
enforcement of this mortgage. 

The property somprised in the mortgage 
originally belonged to Sardar Bahadur Mir 
Khan, who died on the 14th of June 1859 
leaving sonsiderable property and a large 
number of heirs, namely, eight sons, eight 
daughters and three widows. Among the 
sons - were Hyder Shah aforesaid and Amir 
Mohammad Khan. The latter executed a 
mortgage on 7th March 1983 in favour 
of Sant Lal and Moti Lal in respeat of 
several items of property, one of -whioh 
was an eighth share in the aforesaid village 
of Hasanpur Ladanki. Sant Lal and Moti 
Tul brought a suit for sale on the basis 
of that mortgage and obtained a deoree for 
sale on the 3rd of May 1901. In execution 
of this decree they osused a 24/.99 share 
in Hasanpur L3dauki to be sold by austion 
on z0th July 1903 and themselves pur- 
chased it. Their woidows sold that share 
to the defendants of the 4th party who, 
under a decree subsequently obtained, are 
in posatssion of a 14/192 share. Mean- 
while, in 1896, Nur Begam, one of the 
widows of Sardar Bahadur Mir Khan, and 
Wazir Begam, one of his daughter’, brought 
& anit for partition of their shares in the 
estate of Sardar, Mir Khan against his 
other heirs and obtained a deeree on the !7ch 
of February 1892, This desree was made 
final on the i8th"of July 1903, that is, 
two daya before the auction sale held i in exoau- 
tion of Sant Lal and Mti Lal’s decree. Under 
this §nal decree whieh was passed after the 
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death of Nur Baga who appears to have died 
after the passing of the preliminary decree, 
the whole of the village Hasanpur Ladauki 
was allotted to the share of Nur Begam 
and Wazir Bagam; and Hyder Shah, who 
was brought on the record as one of the 
legal representatives of Nur Begam, acquired 
a 7/óths skare out of 8/15 in the aforesaid 
village. Itis this share whioh he mortgaged to 
the plaintiffe' pradesessor-in. title on the 10th 
of February 1904 and it is this share the 
sale of whish is sought by the plaintiffs 1 in 
enforsement of that mortgage. 

The defendants of the 4th party objected 
i» this part of the claim and urged that 
the 14/192 share purchased by them should 
be exempted fromthe decree on the ground 
that their vendors had already purchased 
it before the execution of the mortgage- 
deed of 10th February 1£0$ and Hyder 
Shah had no title in respeot -of it at the 
date of the mortgage. 

Tha Court below has ascepted this con- 
tention and exempted a 14/492 share in the 
village of Hasanpor Ladanki from the olaim. 
The plaintiffs dispute the  sorreotness of 
this part of the lower Court's decision and 
have preferred this appeal. The only ques. 
tion which we have to decide is whether 
Amir Mohammad owned the above-mention- 
ed share at the date of the auction sale 
at whioh the vendors of the defendants of 
ihe 4th party purchased it and whether 
they validly asquired that share. If they 
did so, Hyder Shah was not competent to 
mortgage it and the plaintiffs are not entitled 
to have it sold. 

It must be borne in mind that when 
Amir Mohammad mortgaged a 1/8th undivided 
share in the village be did not own that 
share, as his father was alive. It was only 
after the death of his father that he acquired 
a share in the village as one of his heirs. The 
extent of the share so acquired was less 
than that mortgaged. By virtue of seation 
43 of the Transfer of Property Act, the 
mortgage in favour of Sant Laland Moti 
Lal operated on the share ,asquired by the 
mortgagor. It is probable that the mort- 
gagees were aware. of the fast that Sardar 
Bahadar Mir Khan was alive at the date 
of the mortgage and that his sop, the 
mortgagor, had no share*in the property. 
If thia were “50, if would be diffisult for 
the mortgagees to invoke in. aid the pros 
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visions of seotion 43. There is, however, 
no evidences on the record that they had 
knowledge of the absense of their mort- 
gagor's title, and the faci remains that 
they obtained a deoree for the sale of the 
share mortgaged to them, and the Court 
whioh passed the desree must be deemed 
fo have aosepted the position that the 
mortgage attached to the share. 

lt 16 now settled law that the mortgagee of 
an undivided share takes the security subject 
to the rights of the ao-sharers of his mortgagor 
to obtain a partition, and if a partition 
be efiested by the mortgagor and his so- 
sharers fairly and without fraud, and the 
mortgaged share is allotted to some other 
co-owner, the mortgagee is not entitled to 
enforee his security on the share so allotted. 
The leading oase on the point is that of 
Byinath^ Dall v. Ramoodeen Ohcwdry (1), 
decided by their Lordships of the Privy 
Council The prinsiple laid down in this 
ruling was followed in a rumber of oaser, 
many of whish are sited on page 318 of 
Shepherd and Brown’s Edition cf the Transfer 
of Property Act (7th Edition). It is 
immaterial whether the partition was made 
by the Revenue Authorities, or by the siwil 
Court, or by arbitration, or by private 
arrangement, and it is pot neogssary that 
the mortgagee should have been a party 
to the partition, It is one of the incidents 
of-a mortgage of an undivided share that 
the mortgagee cannot follow his sesurity 
into the hands of aco sharer of the mort- 
gagor who has obtained the mortgaged share 
upon partition. Of course, if the partition 
is tainted with fraud or if in making the 
partition the encumbrance was taken into 
account and the partition was made subjest 
to the ensumbrance, the result will be 
different; but in the &bsqnoe of fraud or the 
circumstance mentioned above, the mortgagee’s 
remedy is against the share or prorerty 
which the moitzagor bas obtained under 
the partition. In the present oase there is 
no suggestion of fraud cr unfairness, nor 
is it allgced tHat in the partition which 
took place regard was had to the  mort- 
gage in favour of Sart Lal and Moti Lal, 
Therefore, thoee mcrtgagees were not éntitlgd 
to enforeo their wmor!gage on the Village of 
Hasanpur Ladauki which ‘under the: final 


° ((1) LI A, 106; 21 W. R, 28, 
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decree for partition was allotted to the 
shares of Nur Begam and Wazir Begam 
alone. The difficulty which arises in this 
ease is due to the fact that a deoree for 
sale had already been passed in favour of 
the mortgagees before the date of the firal 
decree for partition, and it is urged that 
the t ourt executing the decree sould not 
go behind it and sell property whioh the 
decres had not directed to be sold. After 
giving the matter my besi sonsideration 
I think that this argument is untenable. 
If before the actual auction sale the property 
sold had ceased to be the property of the 
mortgagor and had become the property 
of his co-sbarers, and the latter had acquired 
it free from the mortgage, the share so 
acquired eould not be sold under the mort- 
gage and the faot of a deeree baying been 
obtained by the mortgagee against the. 
mortgagor cannot affect the tnterests obtain- 
ed by the co sharers under the rartition. 
Where property has devolved on a third 
person by operation of law, and the deoree 
for rale is not binding on him, the exist- 
ence of the decree and a cale in pursuance 
of it cannot convey hia rights tothe pur. 
chaser at the sale. As before the actual 
sale in the present case Amir Muhammad 
Khan had ceased to owr any sharein the 
village of Hasanpur Ladauki it oould not 
he sold as his property and the purchasers 
did not aoquire any share in that village. 
Hyder Shah was, therefore, competent to 
mortgage the share which he inherited 
from his mother, Nur Begam, and the plaint- 
iffa are entitled to a deoree for the sale of 
that share. 

It is urged that the final deoree for 
partition was an invalid decree having been 
passed by the Oivil Court. I do not think 
this is a valid sontention. The deeres has 
been submitted to by all the co-éharers, 
ard it would not be unreasonable to regard 


the partition as one made by the oo-sharerg ee 


themselves. Sueh a partition would have 
the same effect a3 a partition made hya 


‘Court, 


For the above reasons I am of opinion 
that Hyder Shah was competent to mort. 
gage the share in questfon and that tha 
Oourt below was wrong in exempting if 
from the olaim. « would assordingly 
allow the appeal, and varying the 
decree of the’ Court below make a decree 
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for the sale of 14/199 share in Hasanpur 
Ladauki in addition to the other property 
ordered by that Court to be sold. The 
appellants will have their sosts of this 
appeal. The defendants of the 4th party 
should be allowed eix months from this date 
for payment of the mortgage-money. 
SULAIMAN, J.— This appeal arises out of a 
suit for sale on foot of a mortgage deed. 
The facts of this ease whioh are suffisient 
to explain the points whish arise for 
determination in the appeal may be briefly 
stated as followa:—-One Sardar Bahadur 
Mir Khan was the owner of sonsiderable 
property including 19-.béswas share in 
village Hasanpur Ladauki, He had three 
wives, eight sons and eight daughters, On 
the 7th Mach 1889 one of his sons, Amir 
Mohammad, during the lifetime of his 
father mortgaged a one-eighth share in Mauza 
Hasanpur Ladáuki along with other pro. 
perties to Sant Lal and Moti Lal. It is 
admitted that at the time of this mort- 
gage Amir Mohammad had no interest in 
this village at all, His father, however, 
died soon after. Amir Mohammad and 
two of his brothers then mortgaged the 
whole of the 19.8:swas share in village 
Hasanpur Ladauki to the Bank of Upper 
India, which obtained a preliminary deoree for 
gale in 1895. After this in 1896 Nur Begam, 
one of the widows, and Wazir Begam, one of 
the daughters, instituted a suit for recovery 
ef their share in the estate of the Sardar 
Bahadur by partition, and they made the 
Bank of Upper India a party, but not Sant 
Lal and Moti Lal. A preliminary deoree 
for partition was passed on the 17th 
February 1898 and this was followed by 
a final decree for partition on the 18th 
of July 1903. Under this latter deoree 
the whole of the village Hasanpur Ladauki, 
along With other property, was allotted to 
Wazir Begam and the heirs of Nur Begam. 
one of the sons of Nur 
Begam,, mortgaged the share inherited by 
him from his mother to Laehman Prasad, 


whose representatives are the present 
plaintiffs, 
In the meantime, in the year 1900, 


Sant Lal and Moti Lal had instituted a 
suit for sale on foot of their mortgage- 
deed of 1859 against Amir Mohammad, 
making the Bank of Upper India also a 
party. Although the trial Court held that 
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the mortgage of the properties belonging to 
the Sardar Bahadur was perfeostly void, and : 
as there was no allegation even of erroneous 
representation, mush less proof of it, seo- 
tion 43 of the Transfer of Property Aot 
did not help the mortgagees, it nevertheless 
passed a decree for sale, directing that 
the Bank should have priority as regards 
the properties mortgaged to it. After this 
Sant Lal and Moti Lal obtained a final 
desres for sale, and then purohased at 
auction one-eighthshare in Hasanpur Ladauki 
on the 20th of July 1903 and subsequently 
their widows transferred the same to the 
defendants 4th party, who are the oon- 
testing respondents in this appeal. 

The defendants 4th party have, under 
a deoree for possession, resovered 14 sthames 
ont of 192 in the 19-dfswas share and 
claimed its exemption from the present 
claim. The learned Subordinate Judge has 
exempted this share, holding that Sant 
were "entitled to the 
benefit of seetion 43 and aould hold the 
share inherited by Amir Mohammad from 
his father liable for their mortgage money, 


and he has further held that inasmuah 


as Sant Lal and Moti Lal*had previously 
obtained a deeree for sale, the partition 
decree sould not affect their rights. 

In the grounds of appeal to this Court 
the finding of the Court below on the 
question of the erroneous representation by 
Amir Mohammad and the applicability of 
sestion 43, Transfer of Property Act, have 
not been ohallenged, and I am, therefore, 
not prepared to allow that question to be 
re-opened, especially as it is a mixed 
question of law and fast. 

The second question raised in this 
appeal is by no means free from diffioulty. 
The partition suif and the mortgage suit 
were going on side by side and independ- 
ently of eash other, The final decree 
for sale was passed before the final 
deoree for partition, but the auction. sale 
took placas subsequent to- the partition 
desrec. Was the mortgage-desres subject 
to the partition decree or was it the 
reverse? To answer this question it will 
bb necessary to consider the  prinoiples 
governing the rights of $0-0wners in joint 
property. 

When a property is joint and undividqd* 
and belongs to a number of o0-sbarers 
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every such co sharer has a right to joint 
possession of it together with an inherent 
right to enforoe a partition and get his 
share divided off from the rest. His right 
fo a severance of his share by partition 
must, in the absence of a sontract to the 
contrary, always exist, as he cannot against 
his will be compelled to hold the property 
In common. 

There can, of course, be no objection to 
his transferring his undivided share: even 
: before partition. Such {transferee will 
acquire hia right to joint possession, 
coupled with the right to enforee a parti- 
tion and saddled with the lability to have 
his own share partitioned off by the other 
co-sharers. When, therefore, a mortgagee 
takes a mortgage of an undivided share 
of aco-sharér, he takes it subjest to the 
right of the other co-sharers to enfores a 
partition in spite of his mortgage. This is 
a necessary result of the very inoidenta of 
joint ownership. ,The effect of the partition 
is simply to substitute a definite and 
separate part for an undivided share iu 
the joint whole, and thereby to transfer 
the lien to that portion whish the 
mortgagor has obtained in substitution of 
what he had mortgaged. It was the right 
and: interest of the mortgagor gin the 
whole estate which had been mortgaged, 
and if after partition his right, insteed of 
being represented by an undivided share in 
the whole, somes to be represented by a 
separate and divided share, the charge ought 
to attach to this separated share. 

In the leading case of Byjnath Lall v. 
Ramoodeen Ohowdry (1), which set at rest the 
previous confliot of opinion, their Lordships 
of the Privy Couneil laid down that the owner 
of an undivided share has power to pledge bis 
own undivided share, but be eannot, by so 
doing, afiect the interest of the other 
sharers in them, and that tke persons who 
took the seourity took it subject to the right 
of those sharers to enforee a partition and 
thereby to. convert what was an undivided 
share of the wholé into a defined portion 
held in severalty, " If a mortgagee assented 
to a partition whieh had been fairly and 
conclusively made, if sould not be doubted, 
that the mortgagee of the undivided’ share 
of one eo sharer, who has no privity of 
contract with the other oo-sharers, would 
have no resourse against the lands allotted 
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to such eco-sharers ; bub must pursue hig 
remedy against the lands allotted to hig 
mortgagor, and as against him, would have 
a charge on the whole of such landa. He 
would take the subject of the pledge in the 
new form which it had assumed.” The 
mortgages being ' content to accept what 
has been allotted in substitution of the un- 
divided interest as the fair euquivalent of it, 
their Lordships are of opinion that not 
only he has a right to do so, but that this, 
in the circumstances of the oase, was hia 
sole right, and that he sould not suacessfully 
have sought to eharge any other paroel of 
the estate in the hands of any of the 
former oo-sharers. There is, therefore, no 
question here of election, or of the time 
when the election was made." 

The same principle, though ina different 
form, is embodied in sestion 44of the Trans. 
fer of Property Ast, whioh gives to the 
transferee of an undivided share the trange 
feror's right to` joint possession or other 
common or part enjoyment of the property, 
as well us the right to enforee a partition 
of the same, but also subjest to the aon. 
ditions and liabilities affesting the shara 
transferred, And the same prinsiple has 
been consistently followed inall enses where 
subsequent to the mortgage of an undivided 
share, the mortgagor's share has been 
divided off by a partition, whieh was fair 
and without fraud, the Courts holding that 
the mortgagee’s only remedy was to pro. 
ceed against the new form which the equity 
of redemption has assumed. 

In Hem Chunder Ghose v. Thako Mont Debi 
(2) a co-owner had mortgaged his undivided 
share in certain land whioh had been jointly 
held with another; and subsequently to the 
mortgage, by a deoree in a partition snit 
to which the mortgagee was not a party, 
the mortgaged property was allotted to the 
other owner, other property in substitution 
being allotted to the mortgagor. 
by the mortgagee to recover the sum due 
on the mortgage by sale of the mort&aged 
property, i& was held that the  mortgagee 
could not proceed against the mortgaged pro- 
perty whioh had, on partition, been allotted 
to another, but that he sould be allowed 
to proseed against that whish had been 
allotted as substitute te the mortgagor, 


(2) 20 C, 833; 10 Ind, Deo. (x. s,) 862, 
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In Amolak Ram v. Ohandan Singh (3) 
one Naubat Ram mortgaged a 5-b'sw:s share 
in villagə Muzaffra and other properties to 
Mukand and Munna, who were so-sharers 
in the village. Ln a partition between the 
mortgagor and the mortgageas, the mort- 
gagor got other villages in substitution for 
his share in Muzaffre, and mortgaged them 
to subsequent mortgagees, The subsequent 
mortgagees in execution of their deoree for 
sale purchased these other villages. The 
original mortgagees obtained a decree for 
sale of the 5-beswas share in Muzaffra and 
other properties and assigned the deoree to 
one Lachmi, with a stipulation that he 
was not to proseed against Muzaifra, In 
a subsequent suit if was held that the 
villages purehased by the subsequent mort- 
gagees wera liable to be sold in execution 
of the decree on the first mortgage, The 
subsequent mortgagees, having paid up 
the whole amount, sued for contribution 
against Muzaffra. 16 was held that even 
apart from the faot that at the time of 
partition both parties to the mortgage had 
intended that the mortgage should not be 
enforeed against Mazaffra, the old mortgage 
sould’ not after the partition be enforsed 
against the 5-biswas share in Mozafira 
whish had passed out of the share of the 
mortgagor, and that, therefore, there sould 
be tio slaim for oontribution against it. 

In Venkatarama Iyer v. Hsumsa Rowthen (4) 
the defendant No. 1 had mortgaged to the 
plaintiff a deoree in his favour and against 
defendants Nos. 2to 9. Certain oreditora 
of the defendant No. 1 attached the desree, 
but the defendant No. 1 exesuted his 
decree and realised the deoretal amount, 
whioh was deposited in Court, The plaintiff 
sued to recover his mortgage money from 
the amount in deposit, It was "held that 
"therg are numerous authorities in support 
of the pqgition that the mortgagee is entitled 
to a oharge upon the property which through 
no fault of tbe mortgagee has taken the 
placa gf tbe mortgaged property." 

In Muthi. Rija v, Appala Raza (5) ason, 
who was living*separate from his father and 
a brother, exeonted a mortgage of his yrd 


: a 
(3) 24 A. 483; A. W. N. (1902) 137. 
(4) 5 (nd. Cas. 92; 83 M. 429; TM, L."T. 143; 20 M, 
L, J. 330. r 
(5) 6 Ind. Cas. 901; 84 M. 175; 20 M, L. J. £92; 8 
M. L. T. 188; (1910) M. W. N. 418. zv 
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share; subsequent to this a private partition 
was effesated between the father and the sons. 
The brother brought a suit for a dealaration 
that the land allotted to him was free from 
the mortgage, and asked for possession. [t was 
held that he was entitled to a decree for the 
declaration sought and for possession, 

In Shahebzida Mahomed Kazim Shah vw. R. 
S. Hills (6) it was sonceded that after a 
partition has been effested against the mort. 
gagor, the mortgagee is entitled to regard 
his mortgage as attaching to the property 
allotted to his mortgagor in substitution for 
the sesurify on the mortgagor’s undivided 
share in the property generally, and that 
the seaurity is shifted, aa the result of the 
partition, from the undivided ‘share of the 
mortgagor on to the property dirested to be 
eonveyed to him under the decree. And it 
was further held that if the property allotted 
to the mortgagor under the partition deoree 
13 made subjest to any charge, then such 
charge has priority over the mortgage, 


In Hukim Lal vy. Ram Lal(7) the same 
rule was applied, and Mookerji, J., in his 
elaborate judgment hag illustrated in what 
manner the substituted seeurity ean be 
ascertained in case the partition decree leaves 
it undetermined, 

The-segne rule has been laid down in a 
number of other cases reported in the various 
volumes of the Indian Cases which ib is not 
nesessary to enumerate, 

It may, therefore, be taken to be a well. 
Pettled prineiple of law that after a parti- 
tion the mortgagee's only remedy is to pro» 
ceed against the substituted security «and 
not to follow the original share mortgaged 
in the hands of the other eo-sharers with 
whom he had no privity of contrast. It bas’ 
still to bs considered whether the fact of 
the partition havjog taken place subsequent’ 
to the passing of 1 final decree for sale would ' 
make any differense. It was strongly son 
tanded on behalf of the respondent; that the 
effect of the passing cf a decree absolate for’ 
sale under tbe old seotion 8) of the Trans.' 
fer of Property Ast was to extinguish the’ 
mortgage security Altogether, as provided by 
that sect/on, and thatthe only remedy left’ 
do tle mortgagee was to exeoute the deorae' 
as it stood. lt was also esontended that the 


(6) 35 0. 388; 12.0. W. N 973, A 
(7) 6 C. L. J, 46. m 


N 


* 


Vel, LVII] 
BHUP SINGH V. OSEBDA SINGH, 


exesntion Court would have no power to go 
behind the decree and direct the sale of pro- 
perty other than that mentioned in the deoree. 
And it was pointed ont that in oases where 
the mortgage was confined to only & frastion 
of the share of the mortgagor in the undivid- 
ed estate, and there was nothing in the 
partition decree to fix the exact equivalent of 
that sbare, the exeoution Oourt may have to 
try almost a new partition suit in order to 
be able to ascertain the substituted equiva: 
lent of the share mortgaged. 

In my opinion, if the effect of the partiticn 
is looked upon as eonverting what was an 
undivided share of the whole into a defined 
portion held in severalty, it will be manifest 
that the eharge must shift on to the new 
substitute. Though the interest of the 
mortgagor gets transformed into a new form, 
it must nevertheless continue to be liable for 
the mortgage-debt. 

The mortgage of an undivided share was 
subject to the rights of the other eo sharers 
to enforee a partition and get their shares 
separated of How anld their rights be 
affested in any way by the mere ocireum- 
stance that the mortgagee has behind their 
backs obtained a, deoree for sale against his 
mortgagor? If a mortgagee, before he obtains 
a decrees for sale, is. bound to submit to a 
substitution of the mortgaged property 
effected by partition, he will have to do the 
same even after his decree. Of course, the 
same result may rot follow in eave of a 
foreclosure deeree, or where the property 
has been sold away before partition, for in 
these cases the mortgagor would osease to 
have any interest at all at the time of the 
partition, and in order to make the parti- 
tion effective the persons in whom the interest 
has beeome vested might have to be 
made parties. But so long as the 
equity of redemption remains in tbe mort- 
gagor and has not passed ont of his owner- 
ship, and the only right acquired by the 
mortgagee is to put to sale the undivided share 
of the mortgagor, aconversion of the mort- 

.geged. puwoperty would merely make the 
mortgage liability attach to the new sub- 
stitute. ; : 

It is well k nown that the money er 
property given by Government in substitu 
tion for the lands taken -up ander the 
Land acquisition Ast is charged in favour 
of sthe mortgagee, who had his claim upon 
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the property so taken. Similarly, the charge 
on the. proseeds of sale of the mortgaged 
property for arrears of revenue or of rent 
is provided for by section 73 of the Transfer 
of Property Act. And the puisne mortgagee's 
claim to a charge on the surplus proceeda 
of a sale under a prior mortgage is well 
resognised. Again, in cases where under 
a Revenue Court partition new Mabals have 
been formed, execution Courts have often 
had to determine the equivalent of the 
mortgaged share, or ascertain its new 
nomenclature even though the identity of 
the mortgaged property remains unchanged. 
In.all sush oases the execution Court, 
strictly speaking, has to go behind the letter 
of the decree, but in substance it is still 
exesuting the decree against the right 
and interest of the mortgagor in the mort. 
gaged property which has assumed a new 
form, 

I ean well realize the difficulty which 
an execution Court may have to fase in 
trying to ascertain the equivalent substitute 
of the mortgaged property, where the 
partition dearee leaves it undetermined. 
But the diffieulty is no less than what 
the original Court would have had to face 
if the question had arisen before the decree, 
lt is merely the stage at which the inquiry 
is to be made that is altered, and not that 
the difficulty is enhanoed in any way, I 
ean sonseive'of endless diffisulties that may 
arise, and great hardships to whish mort- 
gagees may be put, under certain sircum- 
stances. Bat if persons who take mortgages 
of undivided shares are suffisiently prudent 
ard diligent and make inquiries about their 
mortgagor’s interest before putting itup for 
sale, many of the difficulties will be aasily 
avoided. 

In this view of the law itis clear that 
when on the 20th of July 1903,% 1/8th 
share in Hasanpur Ladauki was potup for 


sale and purported to be sold as againsa» 


Amir Mobammad, the latter had, in son- 
sequence of the previous  partition* decree, 
ceased to have any interegt in that village 
at all. I am, therefore, sonstrained to hold 
that the mortgagor’s right in that village 
having become. extinguighed, the auction- 
purchasers acquired no rights whatsoever, 
Their representative’, the defendants 4th 
party, cannot, therefore, resist the plaintiffs’ 
claim based on a mortgage exeouted by ong 
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of tke persons wko obtaincd ike partiticn 
decree, 

By tar Count:—The appeal is allowed, the 
decree of the Court below is varied and 
a decree is made in favour of the plaintiffs 
for the eale of 14/192 share in Hasanpur 
Ladauki, in addition to the property 
ordered by the Court below to be sold. 
The appellanta will have their costs of this 
appeal, 

The defendants of the 4th party are allowed 
six montbs from this date for payment of the 
mortgage money. 


Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sxooup Civin APPEAL No. 199. B or 1918, 
April 30, 1920. 

Fresent :— Mr. Macnair, A. J, C, 
BHAGIRATH-—PraiNTIFF-— APPELLANT 
versus 
NARAYAN—Derenpant— RESPONDENT. 

Gwil Procedure Code (Act V of 190%), O. XXXII, 
5 G—Mortgage suit—Minor defendant Decree on 
admission— Decree not made absolute— Mortgage, second, 


of suit property—Sanction of Court not obtained— 
Mortgage, whether void or voidable, 


In a mortgage suit certain of the defendants were 
minors and the claim was admiited ontheir behalf 
by their guardians for the suit, anda preliminary 
decree for foreclosure was passed. "he decree was 
nob made absolute. The guardians of the minors 
then executed another mortgage of the same pro- 
perty in favour of the decree-holder in part pay- 
ment of his decree and for the remainder executed 
a money bond, but this arrangement was not report- 
ed to the Court and the sanction of the Court was 
not obtained. Upon a suit on this mortgage one of 
the guargians admitted the mortgage while on 
behalf of the other there was a denial: 


eee Held, that the mortgage was not void but merely 


voidable as against the person who contested it, 
[p 17% col. 1 

Appeal from the decree of the District 
Judge, Akola, dated the 19th February 19] 8, 
in Civil Appeal No. 90 of 1917. 

Mr. Y. BR. Pandit, R.B., for the Appel- 
lant, . 

Mr. M, B, Niyogi, for ihe Respondent, 

JUDGMENT.—The third and fourth 


defendants in this mortgage suit are sub. 
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scyuent transferees of the mortgaged property 
and we are not really eoneerned with them. 
The first two defendante, Narayan and 
Sakbaram, are minor sons of Danji ard 
Krishna who are brothers, After ‘Danji’s 
death Narayan’s mother, Musammat Girja, 
acting on behalf of her son, and Sakharam’s 
father Krishna exeouted a mortgage-deed in 
favour of the plaintiff Bhagirath Marwari 
on 21st Maroh 1907 with a consideration of 
Rs. 800 in oash. Krishna died not long 
afterwards and in 1911 the plaintiff instituted 
a suit on his mortgage. The olaim was 
admitted on bebalf of the minors by their 
mothers acting as guardians for the suit, and 
& preliminary decree for foreclosure was 
passed on 18th Oetober 1911 for a sum of 
Rs. 1,752-7 3. The time allowed for pay- 
ment expired on 18th April 1912. On 
7th June 1912 the sonditional desres not 
having been made absolute, the mothers of 
the minors exeonted another mortgage- 
deed in favour of the deoree holder for 
Rs. 1,500 which was in part payment of his 
mortgage decree. For the remainder along 
with other advances they exeouted a money» 
bond. This arrangement was never reported ` 
to the Court. Bhegirath Marwari has now 
sued on this cecoond mortgage- bond. 

Narayen's mother, Musammat Girja, 
has acted as his guardian throughout this 
suit, Sakkaram’s mother, Musammat Tani, 
however, refused to act for her son and the 
reader was appointed as his guardian, On 
Narayan’s behalf his mother as guardian for 
the suit admitted the mortgage and the 
receipt of oonsideration and pleaded two 
re-payments of He. 2c5 each in addition to 
the one re-payment of the same amount 
admitted in the plant. On behalf of 
Sakharam a general sweeping denial was 
made of every allegaticn in the plaint, 

It has been held in both the lower 
Oourts that the omgiral morigage suit was 
still pending when the mortgage now sued 
upon was exeonted, as no final deoree had 
then been passed, and further that the 
execution of the mortgage now mm suit was 
an agreement with” reterence to the suit then 
pending against the minors which, not hav- 
eing the sanction of the Court, is void, The 
eontention that the original mortgage suit 
was no longer pending after ‘the passing of 
the scnditional deeree therein is not tenable 
in the face of the desisions in Laemi pnt 
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Ramchandra (1) and Vinayakrao Krishnarao 
v.  Basjanath Saligram (2) and was 
withdrawn by the learned Counsel for the 
appellant, He further argued that 
the execution of the mortgage sould not 
be salled an agreement with reference to the 
suit within the meaning of rule 7 of Order 
XXXII of the Civil Prosedure Code, bat fonnd 
himself unable to maintain thia position. 
His: final argument was. that the agreement 
is merely voidable and not void and, therefore, 
the deoree should have been granted against 
the first defendant Narayan who did not seek 
to avoid it inthis suit. This is obviously 
sound, as the word used in the sesond olause 
of rule 7 is" voidable" and the plaintiffs are 
entitled toa mortgage desres against all the 
defendants other than Sakharam. 

The second and third issues framed in 
the first Court were in respect of the two 
'allegod re payments of Rs. 265 anah and 
it was held that there was no proof of any 
re payment having been made. No finding 
on this point was given in the lower Appel: 
‘late Court, Under seation-103 of the Civil Pro- 
sedure Code I find that the two re-payments 
pleaded were not made as no evidence 
whatever was given in regard to them. 


The deoree of the lower Appellate Court 
is acsordingly set aside and a greliminary 
dearso for foreclosure will ba issued against 
the first, third and fourth defendants in the 
suit, allowing them time up to 31st Ostober 
1920 in which to redeem the mortgage, 
The amount due on the mortgage at the date 
of suit, oaloulating interest at li per aent. 
per mensem only, was Ra. 3,160-10-0, In- 
terest on this amount at one per cent. per 
mensem from the date of suit to the date 
now fixed for paymentis Rs. 1,102. The 
plaintiff is, however, limited to Rs, 3,000 by 
the rule of damdupat. The amount payable 
for rede.nption ia also to inslude the sosts 
insurred by the plaintiff jn all three Courts, 
but he is to pay the sosts of the minor 


Sakharam,.aud this must be delusted. The. 


amount payable for redemption thus is 


Rs. 3,676,13-0, 
Appeal allowed. 
(1) 8 N. L. R, 146. 
(2). 48:Ind. Cas, 984; 16 N: L, R, 36, : : 
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ALLAHABAD HIGH COURT. 
Privy Councin APPEAL No, 24 or 1919, 
April 26, 1920, 

Fresent;— Sir Grimwood Mearr, Krt., Chief 
Justice, and Mr. Justiae Tudball. 

Musammat MAINA BIBT, AND AFTER HER. ' 

DHATH Ohaudhrt KHALILUR RAHMAN 

AND OTHERS—-PETITIONERS 
versus 

Ohaudhri WASIT AHMAD, AND AFTER HIS 
DEATH Ühaudhrói VAKIL AHMAD AND oraers 

— Opposite PARTIES, 

Oivi! Procedure Code (Act V of 1908), s, 110— 
Appeal to Privy Council— Decree of lower Court cons 
firmed in appeal - Appellant takiny wp new position in 
appeal to Privy Qowncil —Certificate for leave to appeal, 
whether should be granted, 


The value of the subject-matter ina suit exceeded 
Rs. 10,000, and the decision of the first Court was 
affirmed on appeal by the High Court. The appel- 
lant applied for leave to appeal to His Majesty in 
Council, proposing in that appeal to take up a 
position that was not taken up in the argument of 
the appeal in the High Court: 

Held, that the case was not a fit one for the 
grant of a certificate for leave to appeal to His 
Majesty in Council. [p. 180, col, 1.] 


Application for leave to appeal to His 
Majesty in Council. 

The Hon'ble Mr. Motilal Nehru and Dr. 
S. N. Sen, for the Appellants, 

The Hon’ble Dr. T. B. Sapru and Mr. Iqbal 
Ahmad, for the Respondents. 

JUDGMENT, —This is an application for 
leave to appeal to His Majesty in Counail, 
The value of the property in dispute in the 
Court of first instanee and also in the Court 
of Appeal was over Rs. 10,000, but the deeree 
of this Court on appeal affirmed the desision 
of the Court below. Itis, therefore, necessary 
for the applicants to show that some sub- 
stantial question of law is involved or some 
question of general interest before leave can 
ba given to them to appeal. The faeta of 
the sase are very clearly set forth in the 
judgment of this Court which is’ to be 
found in Maina Bibi v. Wast Ahmad (1). 
It is urged before us that the seeond suit, 
that is the one out of whish the present 
application has arisen, is barred by the rule 
of res judicata, that the forfaer suit having 
been dismissed, no further suit will lie 
and that possession should not have been 
granted to the plaintiffs without their pay: 
ing their share of the dower debt due at the 


(1) 61 Ind. Cas. 242 41 A. 038; 17 A, L. J, 629; 
1U. P. L. E. (A) 106 
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date of the dearee. No other point is pressed 
before us. So far as the rule of res judicata 
is aoncerned, an examination of the plaints 
in the two cases will show olearly that that 
rule has no application at all. In the 
present suit the plaintiffs came into Court 
with an entirely different cause of aation. 
In the former suit the rights of the parties 
were defined and the plaintiffs were given the 
option of paying the amount due at that time 
and taking possession. There is nothing in 
that decision to bar a fresh suit when fresh 
ircumstances have arisen. So far as the 
plea is taken that possession should not be 
granted without payment of the dower-debt 
or & proportionate part thereof, the only basis 
on whioh this plea was plased when the 
-appeal was argued in this Court was that 
the widow, in transferring the complete 
ownership of the property, might be said to 
have transferred her right to the dower debt 
and her right to possession, this being a lesser 
right which was insluded in the larger right 
that she transferred. Before us it is sought 
to base this plea on the fact that there are 
desisions that as long as a Muhammadan 
widow is alive, no matter how she may deal 
with it, the heirs sannct demand possession 
from her or her transferees so long as they 
do not pay their proportionate share of the 
dower-debt, and refergnee is made to certain 
. old deoisions of this Court with a view to 
showiog that there is really a substantial 
question of law for decision and also & ques- 
tion of general interest, In view of the 
fast that this is not the position that was 
taken up in the argument at the hearing of 
this appeal in this Comit, we do not think 
that it should be allowed to be taken up 
now. In our opinion this is not a fit case 
for leave to be granted and the applicati n 
is, therefore, disallowed with ‘ocsts ineluding 
fees on the higher seale. 


s Agnlication disallowed, 


— Chand thereupon besame entitled to 


PATNA HIGH COURT. 
ÁPPEAL FROM APPELLATE Deo .ee No. 1010 
or 1918, 
July 7, 19.0, 

Fresent:—Mr, Justice Goutts and 
Mr. Justice Sultan Ahmed. 
TARA CHAND MARWARI—PzrAINTIBEF 
— ÁPrELLANT 
versus 
Babu BROJO GOPAL MUKHARJI 


DeFE«DANr- RESPONDEAT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
Tr. 9, 4, 4, b—Mortgaye decree— Amount accruing due 
to mortgagor after due date~—Suit io recover amount, 
u hether maintainable, 


Ina snit brought upon a mortgage the amount 
due is calculated only up till the due date fixed in 


. the preliminary decree, and in the (ivil Procedure 


Code there ig no provision by which a suitfor an 
amount which became due after the due date should 
not be realisable ing subsequent suit. [p. 18!, col 1.] 

Appeal from a desision of the District 
Judge, Mongbyr. 

Mesery. Kulwant Sahay and Jagarncth 
Prasat, for the Appellant, 4 

Messrs. Purnendu Narain Sinha, Ram Lal 
Dutt and Nitai Chander Ghosh, for the Res- 
pondent, 

JUDGMENT. 

Covers, J.—This appeal arises ont of a suit 
brought for recovery of a sum of Hs. 2,000 
due on amount of rent of a house. The 
suit was deareed in the Court of first instance, 
but on appeal to the District Judge tne decree 
has been set aside and the suit has been dis- 
missed. . 

The faeta of the case are as follows:—The 
house originally belonged to one A. C. Biswas, 
He died Jeaving bim surviving bis widow and 
a son Abilash Chandra Biswas, The shares 
of the widow and Abilash were respectively 
+ dard $ d. In May 1602, Abilash and his 
mother ex«ented a mor.gage in favour of 
the defendant in@the suit, Brajo Gopal 
Mukerj', for Ra. 4,500. In July of the same 
year they executed? an ekrarnama whereby 
they agreed that Brajo Gopal Mukbarji should 
remain in possession of the house on paymont 
of a rent of Hs, 50, out qf which were to 
be paid Munioipal taxes and khus muhal 
rent and the balance was to be set off 
against the interest on thelcan. Subsequently 
Abilash gold his rds share to the plaintiff 
in the suit, Tara OChand * Marwari, Tara 
$cda 


and the widow of A. O. Biswasto $rd. 


NG 
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share in the house, On the 2nd of Novem- 
ber 1905 Brajo Gopal brought a suit 
on his mortgage bond and on the 22nd of 
Desember 1908 an order fora preliminary 
desree in favour of the plaintiff was passed. 
Against this there was an appeal to the High 
Court; that appeal, however, was dismissed 


and the order of the trial Court aonfirmed. . 


On the 22nd of ‘September 1910 the pre- 
liminary decree was drawn up. Against this 
preliminary deoree there was another appaal 
to the High Court. The result of this appeal 
was that the High Court confirmed the 
decision of the Subordinate Julge and 
directed that an acsount should be taken up 
till the due date, whieh was the 23rd of 
Mareh 19183, An aesount was accordingly 
taken up till the date and a deoree passed 
acsordingly. Oa the 24th of September 
1915 the final deoree was passed, 


The period for whish Tara Chand was 
claiming in this guit from Brajo Gopal isa 
period subsequent to the 23rd of Marsh 
1913, which was the due date of payment 
fixed by the High-Court, AaI have already 
said, the suit was deoreed in the Ocurt of 
first instance but has been dismissed on 
appeal on the preliminary ground that the 
sult does not lie bagauie Tarag Chand 
should hava made his olaim for the rent 
(whioh be is now claiming) at the time of 
the passing of the final daaree, Under the 
provisions of Order XX XLV, rulas 2, 3, 4 and 
9, it is olear that in a satb brought upon & 
mortgage the amount due is oaleulated only 
up till the due date fixed in the preliminary 
deoree, and in the Civil Procedure Coda there 
18 no provision by which a suit for an amount 
whish became due after the due date should 
not be realisable in a subsequent suit; nor ig 
there any authority for his proposition 
exsept the ease of Kashi v. Bajrangi Prasad 
(1). This 
and it purports 
of Vinoyak Shévarao Dighe 
Gipil (2). This desision, however, is no 
authority for the *desision in the Allahabad 
ease (1) for in that oase the appellate desres 
was dated the 2nd of Séptember 1895 and 


by it the original deorea-was amended 
substituting Rs, 9,609.9 9 for Re. 8,200 ri . 


the decree and it was dirested that six 


(1) 80 A. 36; 4 A. L. J, 703, A : 
(3f 26 B. 661; 4 Bom, L, R, 4m N, (1907) 281, 


was & deoision, of a single Judge - 
to be based on the desision - 
v. Dattatraya — 


mouths’*time was to run from this date, that 
ia to sav, the 2nd of September 1895. 
Nothing was sail asto the profits from 1894 
to the date of payment of Rs. 9,909-9 9, 
and it was to resover those mesne profits 
that the anit was bronght, that is to say, the 
Buit was brought to reaover mesne profits fora 
pariod notonly before the due date but before 
the date of the desree. 

This ia an altogether different oase from 
the pressnt case, whish is to resover rent for a 
period subsequent to the due date, and we 
have direst authority for the proposition, 
that such a suit oan be brought, in Sakari 
Datta v, Atnuddy (3). That wasa suit for 
mesne profits for a period intervening bəst- 
ween the date fixed for redemption in the 
desree and the date of astual delivery of 
possession, and it was held that the suit 
was maintainable. In this ease in the sourse 
of his judgment Mookerji, J., remarked: 
“In our opinion thera is noroom for reasonable 
doubt thata suit for these mesne profits 
is maintainable, The test to ba applied is 
whether the sum now olaimed aould have 
besn recovered by the mortgagor in the pre. 
vious suit for redemption.” As in that 
oase so in the oase now before us the 
answer must obviously be in the negative. 
Iu the present oases aeaording to the terms - 
of the preliminary decree no assount sould | 
have been taken for the rent which might 
have ascrued after the due date, that is the 
23 ed of March 1913, 

In my opinion the suit is clearly main- 
tainable. I would aesordingly set aside the 
judgment and desree of the learned Subor. 
dinate Judge and would remand the appeal 
for re hearing on the merits, Costa will 
abide the result, 

This desision will also govern Sesond 
Appeals Nos. 1393 and 1399 of 1918. , 

SULTAN Å NMED, J.—1 agree, " 


Appeal remanded, 


+ 
(8) 6 Ind, Cas, 886; 12 O, L, J. 620; 14 OW. N. 
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ALLAHABAD HIGH COURT. 
Civit Revision No, 72 or 1919. 
Mareh 11, 1920. 

Prosenti— Justice Sir P. C. Barerji, Kr. 
HAR SAHAL MAL- DEFENDANT = 
ÁPPELLANT— PETITIONER 

; versus. l 
B. BIRJ LAL—PrAINTIFF— RESPONDENT 


—OrrosiTE PARTY. 

Civil Procedure Code (Act V of 1908), s, 116— 
Revisicn-— Error of-law, whether ground for revision 
Legal Practitioners Act (XVII of 1879), s. 28— 
Mukhtar, suit by, for work done, maintainability of, 


A mere error of law by.an Appellate Court does. 


nòt afford tothe defeated party a right to apply for 
revision under ,section 115 ofthe Civil. Procedure 
Code. 

. A guit by a Mukhtar to recover a sum of money 


on. account of work. done is maintainable and does- 


not offend against the provisions of. section 28 of 
the Legal Practitioners Act. 

Civil. revision against the order of the 
Subordinate Judge, Moradabad, dated the 
14th February 1919. 

Mr. M, L. Sandal, for the Appellant, 

The Hon'ble Mr. Narayan.Prasad. Ashthana, 
for the Respondent. 


JUDGMENT.—This was a suit brought: 
by a Mukhtar for services rendered by him 
to the defendant as a Mukhtar in a criminal 
vase’ which was pending against the defend. 
ant. He stated: that his fee for attend. 
anas in the Court was Rs. 20 a day besides 
travelling expenses; tbat he Had received 
Rs; 40 and that a balange of Rs. 95 was due. 
The defendant disputed the claim mainly on. 
the ground that it offended againsl the pro. 
visions of section 28 of the Legal’ Practitioners 
Act; The Court of first instancs- over- 
ruled this objeation and held that the suit 
was one for work done and made a decree 
in the plaintiff's favour for Rs, 50, which it 
held to: be reasonable remuneration for the 
work dene by the plaintiff for the defendant, 
This deorae bas been affirmed by the lower 

ppellate Court. The present application 
is one for revision: of the decree of the lower 
Appellate Court, on the ground tbat that 
deoree is erroneous inasmuch as the' learned 
Judge of that Céurt did not give effect to 
the provisions of section 28 of the Legal 
Practitioners Act. + The application purports 
to have been made under seation.115 of the 
Code of Civil Procedure. In my opinion 
the spplieation is not maintainable under 
that section, There was mo question of 
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jurisdiction and. it eannot be said that the- . 
Court’ acted illegally in the matter of its 
jurisdietion. That an appeal lay, to the 
lower Appellate Court san admit of no doubt. 
and it cannot be disputed that it had. jnris- 
diction to hear the appeal. If. in deciding 
the appeal and in exercise of its jurisdiotion. 
it has committed an error of Jaw, that would 
not afford to the defeated party a right to 
apply for revision under sestion 115. Fur. 
thermore, the desisions of the Courts below 
are in accordance with the view held by this 
Court in Raghunath Saran Singh v. Sri Ram 
(1). Thesuit was one for work done and 
has been rightly treated by the Court. below 
as such, I dismiss the application with 
sosta, 
Application dismissed, 


(1) 28 A. 764; 3 A. L. J. 579; A. W. N. (1906) 226; 
1 M. L, T, 242, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, $16 
9 or 1918. 
February 23, 1920, 
Present:— Mr, Justise Das and 
Mr, Justiee Adami. 
RAM NARAIN LALL SHAW--DEFZNDANT 
— APPELLANT 
tersus 
TOORI SAO alias SRAM NARAIN— 


PLAINTI FF— RESPONDEN e, 
Fraud— Ex parte decree, suit to set aside, on ground 
of fraud— Nature of jraud— Proof —Perjury, whether 
ground for setting. aside decree. 


An ew parte decree Sperates as res judicata. between. 
the parties.. It can be set aside by a suit only if 
fraud was. practised: im:relation to proceedings in 
Court by which. the defendant in the original 
action was prevented from placing his case before 
the Court. [p: 183, cols. 1 452.) 

That an ew parte decree was obtained by perjured 
evidence is‘no ground for setting’ it aside, [p. 188, 
col. 1.] e 

Appeal from a deotsion of the Distrist Judge, 
Patna,’ ; 

Mesam., Fakhruddin. and Harihar B 
Singh, for the Appellant. 

Messre. iuluant Sahat and Jal Gobing 


Prasad Singh, for the Respondent, IN 
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JUDGMENT.—This appeal arises ont of 
a suit instituted by the respondent against 
the appellant to set aside an eg parte 
desree obtained by the appellant against 
the respondent on 23rd June 1915 in money 
Sait No. 22 of 1915. That suit was for 
recovery of rent from May 1911 to 15th 
April 1914. at the rate of Rs, 8a month. 
It is not suggested that there was any 
contrivance by the appellant by whioh the 
respondent was prevented from placing 
his ease before the Court. «asa matter 
of fast, the respondent entered appearance 
in the rent suit and filed his written 
statement. When the ease was scaled on 
for hearing, he applied for adjournment, 
and when his application was refused he 
withdrew from the oase, with the result 
that an ex parte decree was passed against 
him. The question at onae arises whether 
the present suit is maintainable, having 
regard to the faot. that the respondent 
was not prevented by any fraud on the 
part of the appellant from placing his. case 
before the Court. 

The learned Judge thought that he was 
at liberty to examine the evidence in the 
record for the purpose of deciding the issue 
whether the suit was maintainable. I am 
wholly unable to agree with this view, 
The previous judgment operated as res 
judicata between the parties and prevented 
the Court from trying the merits between 
the parties. Fraud is no doubt an extrinsis 
collateral ast, which vitiates the most 
solemn proceedings of Courts of Justice; 
buf, in my view, fraud must firat be establish- 
ed asa fraud in relation to the prooeedings 
in Court before the resord oau be examined 
for the purpose of givingone Court the oppor- 
tunity to differ from another Court on a ques- 
tion of faat. 

In this oase the only fraud complained 
of is that the appellant procured a decree 
by putting forward pefjured evidense in 
his favour. If the view of the learned 
Judge be eorreot, then there is nothing 
to prevent the appellaat from instituting 
another stit to set aside the present desree 
on the ground that it has been prooured 
by perjured evidence, As Lord ustise 
James enquired very pertinently in, Flower 
v. Lloyd (i), “Where is litigation to end 


- (1) (1878) 10 Ch. D. 327; 89 L. T. 613; 27 W. B. 498. 
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if a judgment obtained in an astion fought 
out adversely between two litigants su? 
juris and atarm’s length  eould be set 
aside by a fresh action on the ground that 
perjury had been sommitted in the first 
aotion....... Ido not at all agree with the 
view that the test is whether the original 
guit was a false suit [Kedar Nath Das v. 
Hemanta Kumari Dasi (2)]. The test, in my 
view, is whether there was a fraud pras- 
tied in relation to the- proseedings in Court 
by whish the defendant in the original 
action was prevented from plasing his oase 
before the Court. Until this is found tho 
Conrt, in my judgment, has not arrived 
at the stage when it oan investigate the ques- 


_ tion whether the original suit was a false suit 


or not. 


It has been said that Flower v. Lloyd 
(1) has been expressly dissented from in 
England, and that Abouloff v. Oppenheimer 
(8) and Vadala v. Lawes (4) are the last 
words -on the subject. The last two sases 
are cases where the judgments impeached 
were foreign judgments, and it is well 
established that foreign  judgmenta stand 
on a.footing of their own, At one time 
great doubts existed whether a judgment 
recovered in a foreign Court was eonolusive 
between the parties or whether the matter 
sould be opened and agitated in England. 
The principle on which English Courts give 
effest to foreign judgments has been debated 
in many cases. That principle was stated 
to be, not, as is sometimes loosely said, 
international somity, but “that the jadgment 
of a Court of competent  juriadiation over 
the defendant imposes a duty or obligation 
on the defendant to pay the sum for which 
judgment is given, which the Courts in this 
eountry are bound to enforce; and aonsequently, 
that anything which negatives that duty 
or forms a legal exense for not performing 
it, is a defence to the action" on the 
foreign judgment: Schisby v. Westenbole (5). 
A foreign judgment is, therefore, 
than evidence of a debt;' see Hawksford 


(2) 22 Ind. Cas, 709; 18 O. W. N. 447. 

(8) (1882) 10 Q. B. D. 295; 52 L. J. Q. B. 1; 47 L. 
T. 825; 31 W. R. 57. 

(4) (1890).26 Q. B. D. 310; 63 L. T, 128; 38 W.R, 


594. 
ib) (1871) 6 Q. B. 155; “49 L, J, Q.B. 73 24L., T. 
95; 19 W. ÈB. 587. 
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v, Giffard (6) and 
very large shoise is left' to the defendant 
to challenge such a judgment, In India, 
under the Civil Prosedure Code, a foreign 
judgment oan be impeached, not only on the 
ground of fraud, but on various other grounder, 
one of which is thatthe proceedings in whioh 
the judgment was obtained are opposed 
to natural justice, In wy view, it is 
unsafe to refer to foreign judgments, which 
stand on a footing of the'r own, in a case 
such as this where the judgment operates 
as res judicata between the parties. I am 
not prepared to admit that Flower v, 
Lloyd (1) has been definitely overrnled in 
England. Baker v. Wadsworth (7) suggests 
that its authority stil exists. So far as 
our Qourts in India are concerned, we have, 
with one or two exceptions, been always 
guided by the remarks of Lord Justice 
James in that ease, and I intend to follow 
them in this case, 

There being no allegation that there was 
& fraud on the part of the appellant in 
relation to tbe proceedings in Court or 
that the respondent was prevented by the 
fraud of the appellant from plaging hia 
ease before the Court, the plaint, in my 
view, did not disclose a eause of action. 
That being my opinion, I must allow this 
appeal and dismiss the suit with costa 
throughout. 


Appeal allowed, 


(6) (1887)12 App. Cas, 122 at p. 126; 56 L. J. P. C, 


10; 66 L. T. 82. 
(7) (1893) 67 L. J. Q B. 801. 





BOMBAY HIGH COURT. 
~w» SECOND Civit APPELL No. 468 or 1919, 
Marob 9, 1920, 
Preseni:— Mr. Justise Shah and 
Mr. Jastioe Hay ward. 
K. R. CHITGUPPI & Oo. — PLAINTIFFS 
— APPELLANTS 
versus 
VINAYAK KASHINATH KHADILKAR-— 
DEFENDANT— RESPONDENT, 
Contract Act (IX of 1872), s, 183— Contract. of sut» 


itis obvious that a 


agency —Surety— Variation in contraci—RBwrety, whe- 
ther absolved from liability. 


Under a contract entered into between the plaint- 
iff firm and defendant No ) the latter was appoint- 
ed their sub-agent for the sale of certain goods on 
commission on the price of the goods sold. He was, 
in addition to get all his office expenses, Defendant 
No. 2 undertook to indemnify the firm against all 
losses, damages and expenses whatsoever they might 
suffer by reason or in consequence of any default 
on the part of the sub-agent: he “expressly waived 
all or any of the rights as surety which may at 
any time be inconsistent herewith and which he 
might be otherwise entitled to claim and enforce” 
and agreed that “the guarantee shall not be revocable 
by him at any time, but shall continue during the 
employment of the sub- agent.” Subsequently, with. 
out the knowledge or consent of defendant No. 2 
the terms of the sub-agency were varied, the varia- 
tion being that the sub-agent would receive com- 
mission at a higher rate inclusive of all office 
expenses. The qnestion was whether the variation 
had the effect of discharging the surety from all 
subsequent liability: 

Held, that the variation amounted toa variation 
of the terms of the original contract, and, as it was 
made without the knowledge or consent of defend. ' 
ant No 2, under section 131i of the Contract Act 
the variation involved the ‘reaulé of absolving him 
from liability as surety in respect of transactions 
subsequent to the variation. [p. 185, col, 2; p. 186, 
cols , & 2.] 

Seoond appeal from the deoision of the 
District Judge, Dharwar, in Appeal No. 1C5 
of 1915s, sonfirming the decree passed by the 
Subordinatp Judge at Hubli, in Civil Suit 
No. 435 of 1916, 


Mr. R A. Jahagirdar, for the Appellants, 
Mr. D. R. Patwardhan, for the Respondent. 
JUDGMENT. 

Su,H,J.— The plaintiffs in this sase sued 
defendant No. 1, the prineipal debtor, on 
the contract of sub agency, for the price 
of goods supplied to him and for accounts, 
and defendant No. 2 upon his sontract of in- 
demnity and guarantee, 

The defence of defendant No. 2 with 
which we are ocomeerned in this appeal 
was that in consequence of a subsequent 
variation in the contract between the plaintiffs 
and defendant No. 1 he was absolved from 
all liability in reapeot of the contract sub- 
sequent to the variation, 

The lower Courta have ‘disallowed the 
plaintiffs’ claim as ‘against defendant No, 2 
and in, the present appeal, which is against 
defendant No. 2, the question is whether 
the lower Appellate Oourt is right in its 
eonelusion as to the liability of defendant 
No. 2, The contract in question between. 


\ 
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ihe plaintiffs and defendant No. 1 was 
entered into on the Ist of Oatober 1908. 
Broadly speaking, the contrast was for the 
Bale of sertain goods by the sub agent in 
the District of Poona on commission at 
the rate of 74 per cent. on the priee of the 
goods sold, and in addition the sub agent 
was to get all the offices expenses. On the 
same day defendant No. 2 wrote a letter 
to the plaintiffs in whieh the terms of the 
contrast of indemnity and guarantee were 
set forth. He undertook to indemnify the 
firm against all losses, damages end expenses 
whatsoever the plaintiffs might suffer by 
reason or in consequence of any default on 
the part of the sub agent, It was also 
agreed that the plaintiffs were at liberty, at 
any time or times at their absolute disore 
tion and withont giving him any  notise, to 
refuse further credit or supply of goods.to 
the sub-agent and to grant to the sub-agent 
any time or other indulgence and to eom. 
pound with him or to show him any for- 
bearance in respast of any failure or neglect 
on his part to perform his services and 


duties to their firm or to aseount for the- 


moneys, goods and property of their firm, 
and to treat the defendant No. 2, in all 
respects as though he and the sub-agent 
were jointly liable with him asa debtor to 
the plaintiffs. It was further agreed that 
` no change whatever in the constitution of 
the plaintiffs’ firm or in the constitution: of 
the firm of the sub-agent should affect, 
impair, curtail, diminish or dissharge -~ hia 
liability. Defendant No. 2 “expressly 
waived all or any of the rights as surety 
(legal, equitable, statutory or otherwise) 
which may at any time be inconsistent 
herewith and wbish he might be otherwise 
entitled to claim and enforse," Lastly he 
agreed that “the guarantee shall not be 
revocable by him at any time, but shall 
continue during the employment of the ‘sub. 
agent.” Subsequently the terms of the sub. 
agency were varied in June 1910 without the 
knowledge or consent of the defendant No. 2. 
The variation was that the sub agent was to 
receive apmmission at the rate of 22 per 
sent. inclusive cf all offese expenses. 

The question is whether the variation has 
the effest of dircharging the surety from all 
subsequent liability. It depends npon the 
sonstrustion of the letter. It seems to me 

. that there is no express proyision in the letter 


/ 


that the surety will not be entitled to elaim the 
benefit of the legal consequences of any varia- 
tion in the terms óf the oontraot of sub- 
agenoy. It is argued that defendant No. 2 
consented to the variation in antiejpation 
without knowing the nature of the variation. 
It seems to me that it would not be suosh 
consent to the variation as 18 contemplated 
by seetion 133. It has been urged on bebalf 
of the plaintiffs that as seotion 133 enables the 
surety to consent to the variation, tbere 
is nothing wrong or objectionable in the 
surety giving suoh oonsent.in antisipation. 
In the present case it is an admitted fact 
that there was a variation of one of the 
principal terms in the contrast on the 
1st of June 1910. The variation was that 
instead of 7% per sent. commission on the 
prise of the goods sold and the office 
expenses the enbagent was to get a 
sommiassion of 22 per cent. inolusive of all 
offise expenses. It is urged that this 
really is not a variation, But I feel quite 
clear that it is a variation in the terms 
of the original contrast and sertainly not 
an insignifisant variation ky any means. 
As to whether this variation would be 
benefisial to the surety or notis a question 
with whieh we are not soneerned, Under 
gestion 133 of the Indian Oontraet Aat 
the variation involves the result that the 


surety is diseharged as to trancaotions 
subsequent to the variation. 1 do not 
think that the general ‘olause in the 


letter of indemnity urder which he waived 
all rights under the Statutes can be read 
an implying any eonsent to the variation 
within the meaning of seation 133 or as 
entitling the plaintiffs to enforse the liability 
against the surety even though, according to 
law, he is discharged from such liability. 
The diseharge from liability isan ineident of 
the variation, and I do not see how any sueh 
general agreement could be interpreted as 
amounting to that speoifio | consent" to the 
variation contemplated by sestion 133. Such 
a sopsent necessarily implies that the surety” 
has knowledge of the nature of the variation, 
It is not suggested in the present onse that the 
defendant No. 2 had any s@seh knowledge or 
that he consented to the variation. I do not say 
that a surety can never anticipate the nature 
of a future variation and give his sonsent 
in antieipation of speh variation, But it 


. seems to me that in the present ease therg 
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is neither a general nor a spesifia sonsent to 
the.variation in the terms of! the sub-agenoy, 
I am therefore, of opinion that the lower 
Appellate Court was right in holding that in 
virtue.of the provisions of seetion 133 the 
defendant No. 2 was absolved from liability. 
Ib is urged, however, that the defendant 
No. 2 would still be liable in respeot of the 
transactions prior to the date of the variation. 
No point as to the short period between the 
lst Oatober and the Ist of June, when the 
-variation was effested, was made in the lower 
Appellate Court. The substantial period with 
` whieh we are concerned in this suit is the 
period subsequent to the variation; and in 
respeot of the liability of the defendant No. 1 
for the goods supplied in that period the 
defendant No, 2 is not responsible as a surety, 
It is not neeessary to remand the ease now. 
fora finding as to whether there is apy 
liability of defendant No, 2 in respeot of the 
goods supplied’ from the Ist of Oastober 1909: 
to the Ist of June 1910, having regard to the- 
state of the assounts between the plaintiffs 
and: the defendant No. 1. If-there was any 
substanse in this contention, I feel sure that 
it would have been raised in the lower 
Appellate Court- at the proper time. But the 
omission to raise that point indicates in my 
opinion that there is no substanee in it; and 
no attempt is made to: show: that any appre- 
eiable part of the liability of defendant No, 1 
determined by the trial Court relates to 
transaetions prior to the- variation. Ib ie not 
nesessary now to prolong this litigation by- 
remand on susah a point, as was not made in 


the lower Appellate Court, and as is not shown: 


to be substantial. 

I would, therefore, dismiss the appeal and' 
confirm the deeree of the lower Appellate 
Court with costs. 

HANWARD, J.—I oonour, A osontract of oon- 
tinuibg guarantee was, in my opinior, clearly. 
constituted’ by the letter between the parties, 
A eommissipn 0f 7$ per cent. and a payment 
of'cfice expenses was. one of the conditions o£ 

e contract with the prinsipal, and a som. 
mission af 22 per sent. without payment of 
ofce expenses was the sondition subsequent- 
ly introduced, THe Courts do not consider 
how far modifieation is material, but leave 
it for the surety to judge the importance of 
any variation. If his consent is not obtained 
to euch modification as this, which is obvious. 
ly a variation, he is discharged from his 
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suretyship by sestion 133 of the Indian 
Contrast Act. Bat it has been argued that 
thera ia a saving provision to the effect that 
“nothing herein eontained shall affect...any: 
incident of any contract not inconsistent with 
the provisions of this Aot” in seetion 1 of the 
Contrast Aet and that it has been provided 
in the letter that any rights of a surety 
inconsistent therewith should be waived and 
that full liberty has been given by the letter 
to introduse variations notwithstanding 
sestion 133 of the Indian Contract Act. It 
seems to me impossible to hold that these 
provisions of the letter were notin express 
terms inconsistent with the provisions of the 
Contract Act. Wherever it has been intended 
thatindependent provisions should be per- 
mitted, it has always been expressly provided 
for such provisions by the introduction of the 
phrase ‘in the absence of any osontraat to 
the sontrary,’ whioh ossur in section 140 
and a number of: other sections of the Con- 
trast Aot. 

I ooneur, therefore, that this appeal ought 
to be dismissed with costa. 

Appeal dismissed, 


PATNA HIGH COURT. 
S:icanp Orvin, ApegaL No. 1408 AND 14°4: 0k 
1918, 
June 22, 1920. 
Present:—Mr, Justics Jwala Prasad and 
Mr. Justice: Adami. 
Ix No. 1403 ox 1918. 
Raja. 8r Sri UDHAB CHANDRA SINGH~. 
PLAINTIFF— APPELLANT 
gversus 
NARAIN MANJHI AND ANOTHER, 
DEFENDANTS — RESPONDENTS 
In No. 1404 or 1918 
Raja Sri Sri UDHAB CHANDRA SINGH: 
— PLAINTIFF— A PPELLANT 
v6T S8 
CHHATHU MANJHI AND ER 
DeFENDANTS—— RESPONDENTS, 
ansfer of Property Act (IV of 1882), s. 108— 
Landlord and tenant— Possession mot delivered to 
tenant-~Rent, suit for, whether maintainable— Joint 
tenancy —Apportionment of rent—Co-sharer tenants, 
whether necessary parties. 
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It is a well-recognised principle that- governs the 
relationship . between landlords and tenants that 
the delivery of possession by the lessor is a condition 
neces sary for the maintenance of an action for rent. 
That principle applies to all kinds of leases, agi 
cultural and non-agricultural. [p. 188, col. 2.] 

A landlord is not entitled, in a suit to which all 
the co-sharer tenants of a joint holding are not 
parties, to apportion the rent among the several 
joint tenants. [p. 189, col. 1.] 


Appeals from a decision of the Judicial 
Commissioner, Manbhum, dated the 22nd 
May 1918, 

Messrs. S, M. Mullick and Baikuntha Nath 
Mitra, for the Appellant. 

Mr. S. N. Palit, for the Respondents, 

JUDGMENT, - 

JwanLA PRASAD, J.— These two appeals 
arise out of a deoision of the Judieia] Com- 
missioner of Manbhum, dated the 22nd May 
1918, disagreeing with that of the Deputy 
Collector, dated the 27th September 1917, 
&nd dismissing two suita of the plaintiff (Nos. 
951 and 949) for rent in respeot of two 
villages Dimu and, Rigid respectively. The 
suits were tried together and were disposed 


of by one judgment of the Deputy Collector . 


and also by one judgment of the Judicial 
Commissioner. They have been heard toge. 
ther by us and it will be suffisient to give 
one judgment with regard to both of them, 
The fasts are similar. 

The plaintiff is the landlord of th8 villages, 
He instituted two suits against the defendants 
and their co-sharers for ejeotment from the 
villages on the ground that they were only 
ijaradars in the said villages. These suits 
were numbered 29 and 50 of 1913. They 

were contested by all the defendants and 
ultimately terminated in a. sompromise 
deeree. The present defendants were only 
parties to that compromise. and the oo-sharers 
‘who are not before us did not join in that 
compromise and the plaintiff withdrew his 
elaim against them. : 

By the terms of the compromise embodied 
in the dearee of the Court, the present 
defendants were deelared to be permanent 
sjaradars of the entire villages and entitled to 
hold poggession* thereof on payment of 
enhanced rents. 

The co-sharers of the present defendants 
thereafter instituted Suits Nos. 10l and 111 
of 1914 inthe Court of the Suhordinate 
Judge of Purulia for a declaration of 
„thoir permanent mukarrart right in both 
tho villages, alleging that they were not 
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bound by the said rafanama entered into 
between the present plaintiff and the present 
defendants in Suits Nos. 29 and 30 of 1918 
and that on the strength of the, said 
rafanama the present defendants interfered 
with their possession. They also sought. a 
deslaration that the rents before the said 
solenama were permanent and that they 
were not liable to pay the enhansed jamas 
agreed to by the present defendants, 

These suits were decreed and it was deolar> 
ed thatthe plaintiffs in those suits and the 
present defendants were oo-sharers in the 
mukarrart interest in the villages and that 
the rents were fixed and permanent and 
that they were not liable to pay the enhanced 
rentals agreed to by the present defendants. 

The plaintiff in the present suits sommensed 
an action for resovery of rent entered into 
in the compromise against the present defend- 
ants, Their co-sharers were not made parties, 
The defendants pleaded that the compromise 
was obtained by the plaintiff on acsount of 
collusion and fraud and that they were not 
bound by the same and that they were not 
liable to pay the enhanced rents entered 
therein. These suits were dismissed by the 
trial Court, whose decision waa upheld by 
the Judicial Commissioner of Manbhum. 

The plaintiff then oame in second appeal 
to this Court. It was.soneeded in the course 
of arguments on behalf of the plaintiff that 
the deoisions of the Courts below dismissing. 
the suit sould not be disturbed, that the 
only eourse open to him was to apply: for 
withdrawing the suit with liberty to bring a 
fresh astion. 

One of the suggestions made for this prayer 
before the learned Jndges, who heard the 
said appeal, was, that the defendanta having 
been in possession of part of the property 
somprised within the mukarrari grant, the 
plaintiff should have been given a deoeree for 
rent at least in respect of the, landa iu posses- 
sion of the present defendants. Mr. Justice 
Atkinson, who desided that appeal, observed 
that there were varicus matters placed before 
him for consideration whioh weree neither 
raised mor diseussed in the Courts below 
and, therefore, in the interest of juatice it 
was nesessary to allow the plaintiff to with. 
draw the case and to instftute a fresh action, 
for raising proper issues and placing all the. 
matters before the Cdart for .proper adjudi- 
cation in the oase, . These two. suits out. 
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of whioh these appeals have arisen were, 
therefore, instituted afresh. 

Comparing, however, the plaints in these 
two suits with those of the previous ones, 
there appears to be no additional fast or 
eireumstanse stated in the present plainte, 
nor has any additional fast been brought 
ont in the evidense on the resord, The 
evidence onthe resord eonsists entirely of 


the deeieions of the previous litigation be. - 


tween the parties and the oo-sharers already 
adverted to atid of one witness on behalf 
of tbe plaintiff and another on behalf of 
the defendants in each of the two oases. 
We have gone. through the judgments of the 
Deputy Collestor and the Judicial Commis- 
sioner in the previous enses. We do not find 
any fast now placed before us in this sase 
whieh was not considered in those previous 
08868. 

The only eontention raised before us ig 
that the defendants are bound by the terms 
of the oompromise, inasmueh has the 
Courts below ‘have rejected their contention 
that it was obtained by ‘fraud or sompul- 
sion, No doubt, the defendants are bound 
by the terms of the said sompromise deorees. 
These terme, as already stated, were that 
they would be in possession of the property 
as mukarraridara thereof and would pay a 
rental of Rs. 125. It was, however, finally 
deeided in the previous litigation inter partes 
between the plaintiff, the defendants and 
their eo-sharers that the defendants were 
never in possession of the entire properties 
as mukarraridars thereof and, that their 


eo-sharers wére all along in possession of. 


their interest in the same. The plaintiff's 
guit in whieh the sompromise' decrees were 
obtained was for ejeotment, treating the 
defendants as trespassers on’ the land, 
The defendants, thinking that the plaintiff 
was entitled to eonfer a mukarrari right 
to the entire properties, entered into an 
agreement «ovenanting to pay. the enhanced 
rents mentiotied in the rafanama but if 
the plaintiff's right to  eonfer the entire 
mukarrar$ interest upon the present defend. 
ants was illusory, the whole gontrast of 
lease embodied in the said compromise 


dearee was -the result of the mistaken : 


notion of the right$ of the plaintiff. The 
plíintiff in faet was not and. sould never 
have been able to give” possession to the 
defendants. whioh as a lessor .he was bound 
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to do, lt is a 
lords and tenants that the delivery of 
possession by the lessor is a sondition 
necessary for the maintenanoe of an action 
for rent. it is not neoessary that there 
should have been an actual eviction or au 


as has been contended for by Mr. Mallick. 


In the present oss; the defendants never ` 
got into possession of the entire 16 annas ` 


of the properties as mo:tgagors. Therefore, 
no ques ton of eviation oan arise. In the oase 
brought by the oo sharers of the defendante, 
it was held that the present defend:nts 
attempted to obtain possersion of tke entire 
village on the strength of the sosmpromise 
but they did not susaeed and their attempt 
was held to be unjustifiable. The 
of the so-sharers were declared in the mukar- 
rari which they had previously held. 
plaintiff les:or has not shown that he was 
able to give possession of the property but 
that the leseee defendants did not avail of 
that and wilfu'ly neglested to take possession: 
In the present oase it has alrealy been 
shown that the property was already in 
possession of 3rd parties, the oo-sharers 
of the defendants, acd if was impossible 
for the plaintiff to give possession to thé 
present deféndante, and until he was abla 


to give possession of the properties he is ' 


not entitled to rent for the same, in lieu 
of the use and osoupation of the land by 
the lessee, The prineiple was laid down 
in the ease of Hurish Ohunder Koondoo v. 
Mohines Mohun Mitter (1), which has since 
been affirmed in later decisions and is the 
law up to the present day, vide Bullan 
v. Lalit Jha (2), Narainsawmy Naidu Qaru 
v, Yerramali Ram Krishnaya(3). The prinoiple 
has been recognised by the positive enaot- 
ment in seation 1 of the Transfe: of 
Property Act. That principle applies to all 
kinds of leases, agridultaral and non agri- 
eultural The plaintiff is, therefore, sot 
entitled to rent forthe entire properties as 
eovenanted for in the compromise decrees. 

he desision in the ,ease of Burhunuddi 
Howladar v. Mohun Ohunder Guha (4) relied 


(19 9 W. R. 682. 

(2) 3 B. L. R. (App) 119 ° 

(8) 5 Ind. Cas. 4y; 7 M. L. T, 119; (1910) M. W, 
N, 221 and 280; 38 M, 499, 

(4) 8 C, L. R, 511, 


well recognised principle | 
that governs the relationship between lande. 


- 


landlord, . 


rights - 


The . 


E 


“ Vol. LVI} 


‘on by Mr, Mullick does not apply to the 
facts of the present ease. There one of 
.the holders of an  under.tenure had pur- 
» ported to agree for himselfand on behalf 
. of the oo-sharers to pay the enhanced rent 
fixed and this arrangement was acquiesced 
“in by all the oo-sharers. In the present 
, oase far from acquiescence in the arrange. 
. ment made by the present defendants, the 
. 00-sharers expressly contended and sucoeeded 
in obtaining a deolaration that they were 
not bound by the caid arrangement, The 
contention of Mr. Mulliak must, therefore, 
fail and the elaim of the plaintiff for rent 
of the mukarrari tendre of the villages 
.must be dismissed, and the Courts below 
were right in QGismiasing it. 
it has then been contended that the plaint- 
iff is entitled to proportionate rent, at 
least at therate embadied in the compro- 
.mise decree with respect to the share held 
.by the present defendants as mukarraridars 
in the village, and reliance is placed upon 
the.case of Ram Taren Oh therjee v, Asmatullah 
Sheikh (5). In that oase, ona of several 
joint tenants exeouted a kabuliyat in favour 
.of the landlord for the entire tenure, and 
in a suit brought by the other tenants it 
was proved that the other tenants had not 
acquiesced in the arrangement stated in 
the kabultyat, and accordingly it ws held 
< that they were not bound by the terms 
ithereof, Subsequently upon an action brought 
by the tenant, who had  exeeuted: the 
kabuhyat, for a deelaration that he was 
bound only to pay rent propcrtionate to his 
share in the land, and not to pay the 
entire rental for the entire quantity of land, 
ib was held that he was liable only to 4. 
annas share in the interest which he held 
in the bolding.: The facts of that sage 
appear to agree in many respeots with the 
facts of the present case and tke prinsip'e 
governing that oase will probably apply to 
the present care, But the'plaintiff is not 
entitled to apportion the rent among the 
several joint tenants thereof, inasmuoh as 
be has not brenghéall the ao.sharer ten. 
ants on the'record and ip their absence 


apportionment of the rent oannot take 
place, In the  sesond plass, neither. in 
this ner in the previous litigation 


anywhere has the Shara of the present 


(6) 60, W, N. 11. 
/ 
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prayer also in the plaint elaiming propor- 
tionate share of the rent from the defend. 
ants. 

Mr. Mulliak then prays that the oase may 
be sent back for farther investigation into 
these matters and for their determination. 
That would be shanging the sharaster of the 
whole suit, and we are afraid it is not 
permissible under the law. We cannot, thore- 
fore, sosede to the request of Mr. Mulliok, | 

The result is that the appeal is dismissed 
with aosts throughout. 

ADAMI, J.—1 agree, 

Appeal dismissed, 


CALSUITA HIGH COURT. 
ÁPPEALS FROM ÁPPELLATE Dackess Nos, 1445 
AND 1741 0r 1918, 

June 25, 1920. 

Present: —Mr. Justice Teunon and 
Mr. Justice Newbould. 

In No. 1445 or 1918 
BANGA CHANDRA PAL-—PLAINT,KFE 
— APPELLANT 
tersus 
KAILASH OHANDRA PAL AND OTHERS — 
RESPONDENTS, 
In No, 1741 cr 1918 
SYAMA CHARAN PAL AND CTHERI-— 
PLAINTIFFS— A PPELLANIS 
Versus 


KAILASH OHANDRA PAL— 


DEFENDANT, AND OTHERS—RESPONDENTA, 

Appeal, second — Plaintif not given opportunity of 
meeting case —F'ailure to apply for'remand in first 
Appellate Couirt—Plaintif, whether entitled t8 ask 
for remand in second appcal —Landlord and tenant- 
Tenancy, nature of, determination of—Residential 
tenancy-=Improvements nade by tenant—Rent not 
varied for long time—Inference, i 

€ 

Where iu the Court of first appeal a plaintiff 
knows exactly the case he has to meet, and considers 
that sufficient opportunity has not been given to 
him to meet thab case, he should ip that Court apply 
for a.definite isgue to be framed and for a remand 
to the trial Court for the purpose of determinine 
that issue, and if he omits to 410.s0 ho is not entiti. 
éd in second appeal to have this done. (p. 191, col: ET 

Where the origin of'atenancy is unknown and ib 
is found that the original tenant and his susyessor 


- 
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have been in occupation for over sixty years during 
which time the rent has nob been varied and the 
tenancy has been treated by the landlords as herit- 
able, and it isa tenancy for residential purposes 
and substantial improvements to the homestead have 
been effected by the tenants by the formation of a 
valuable orchard of fruit trees, ib is open to the Court 
to draw an inference that the tenancy is a perma- 
nent one. [p, 191, cols. 1 & 2 ] TUA 

Appeals against the decrees of the Distriot 
Judge, Dacca, dated the 10th of April 1918, 
reversing that of the Registrar Manaif, 
Munshignnge, dated the 30th Maroh 1617, 

FACTS appear from the judgment. 

Babu Dwarkanath Ohakrabutiy (with him 
Babu Kali Kinkar Ohakrabutty), for the Ap- 
pellants.—The lower Appellate Court ought 
not to have raised an issue as to whether 
the tenancy was permanent or not, because 
that was nobcdy’s ease. Ifthe lower Ap- 
pellate Court thought that an additional 
issue was necessary, the proper prosedures 
would have been to frame that issue and 
refer the same for trial by the Oourt of 
fret instance. There is no justification 
whatever for the procedure by whioh the 
lower Appellate Court changed the issue of 
transferability into'& question as to whether 
the tenancy was permanent or not. Refers 
to Trosunno Ooomaree Debea v. Sheikh Hutton 

epary (1).° 
ý Mr. T Chakerbutiy (with him Babu 
Satindranath Mukherjee), for the Respond- 
ents.—I rely upon the findings of faot 
by both the Courts below. On those findings 
of fact it eannot be said that the Courts below 
committed any error of law inarriving at tke 
gonelusion that the tenansy was a permanent 
one. The ease in Mohoram Sheikh Ohaprasi v. 
Telamuddin Khan (2), relied upon by the lower 
Appellate Court, has been recently followed 
in Shorosht Oharan Ghose v. Bhagloo Sah (3) 
desided by Mookerjee, A.C. J., and Fletcher, 
J., on 8rd May 1920. l 

Rabu Dwarkanath Ohakrabutty replied. 
J JUDGMENT.—These 'appesls arise out 
of two suits. brought by the respeotive 

plaintiff each to recover 4-anpas share in & 
" gertain homestead. It appears that l the 
plaintiffs, the defendant and the plaintif in 
a third suit in whioh no appeal has been 
preferred to this Oourt are four brothers 


(1)9.0, 696; 1'O. L. R. 677; 1 Ind, Dee, (x. s.) 
1026 


NES Ind,-Cas, -606 16 0. L. J. 220,16 0. W.N. 
(8) 67 Ind. Cas. 877, 82.0, I J, 85, 
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and hold the superior interest in the land 
in suit in fonrequal sbares, The homestead 
in suit adjoins their partitioned homestead. 
It belonged originally to one Annoda Charan 
Sen and his tenancy right therein has been 
purchased by the defendant Kailash, Plaintiffs 
then brought these suits in order to recover 
joint possession with Kailash eash in 4 annas 
share. The suits succeeded in substance in 
the first Court, By the deorees of the first 
Court the plaintiffs were eaoh required to 
pay to the defendant a one fourth share of 
the value of the homestead. Inthe Court 
of first appeal if has been held that the 
tenansy of Annoda Obaran Sen is transfer- 
able and that the plaintiffs are, therefore, 
not entitled to take any share in the home. 
stead purehased by the defendant for him- 
self alone. That the homestead of Annoda 
Charan Sen is transferable is based on 
the firding that his tenansy is, in fast, a 
permanent tenancy. In the appeals before 
us it has* been contended on behalf of the 
appellants that the leatned District Judge 
has, in faot, decided the appeals on .a case 
not made out in the written statement and 
a case on whioh no issue was framed in 
the Oourt of first instanoe, It is quite true 
that in the written statement it was not 
distinotly alleged that the tenaney of Annoda 
CharafiSen was a permanent tenansy, but 
there was thronghouta clear allegation that 
the tenanoy right desoribed in the written 
statement as projat right was transferable, . 
The issue framed in the first Court took 
this form: “ Had Annoda Sen the former 
tenant, a non-transferable right in the land 
in suifP" This issue is perhaps not very 
happily framed and perhaps it would have 
been more correct had the issue run 
" whether Annoda Sen, the former tenant, 
had a transferable right in the land in suit?" 
It is quite oledr from the judgment of the 
first Court that the plaintiffs were in no 
way misled by” the manner in which the 
issue was framed. In the sonveyanse by 
which Annoda transferred his homestead to 
the defendant, the homestead or the land in 
question is desoribed as one With ordinary 
korsa vatyatt right of oseupancy, This 
desoription appears to have been framed 
with a view to the provisions of sestion 182 
of the Bengal Tenancy Aot, and the con. 
tention of the appellants before us then is 
that in trying the issue that had en 
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framed the defendant  shonld have been 
sonfined to the question whether this cosupancy 
holding was transferable by loan] oustom or 
usage, But it is olear from the evidense 
that was given in the suits that the des- 
oription given in the sonveyanos was a 
misdesaription. Annoda Charan Sep, the 
vendor, was noi, in faot, a raiyat. He was 
a Kabiraj and service-holder. The land 
sold is exclusively homestead, and on the evi- 
dence that was given, the Judges in both 
the Courts below having this sonveyance 
before them have properly come to the 
conclusion that this holding or homestad is 
not governed by the provisions of the Bengal 
Tenancy Act but by the law which was in 
foroe with respect to homesteads before the 
enactment of the Transfer of Property Act. 
On the evidence that was given the Court 
of first instance found that Annoda’s tenanoy 
was created more than sixty years before 
suit and that it was oreated for residential 
purposes. It is also found that it was in- 
herited by Annoda Charan Sen from his father. 
The ‘judgment further shows that in the Court 
of first instance the defendant urged the very 
question upon whioh the oase has been decided 
in the Court of Srst appeal. In the Munaif's 
judgment we find this passage: “The learned 


Pleader for the defendant urges ghat the 
tenanoy should be held as transferable aon- 


sidering the fact that it was inherited by 
Annoda Sen from his father.” Thus when 
the matter went up to the Court of first appeal 
the plaintiffs knew exactly what ease they 
had to meet, and if they thought that they 
had not had a sufficient opportunity of 
meeting that case they should in that Court 
have spplied for the framing of a distinot 
issue onthe question whether the tenancy in 
question was, in faot, a permanent tenanoy 
and for a remand to the Couré of first instance 
for the purpose of determining that issue, 
They did not, in fast, make any suoh ap. 
plication, and as they did not do so in the 
Court of first &ppeal, we are of opinion that 
it is now too late for them to ask this 
Court to direst the framing of an issue and 
a remand for the purpos® of enabling the 
parties to adduse furthef evidense on an 


issue thus framed. The fasts, as found bye 


the Court of first papeal, are that the ‘origin 
of this tenanoy is unknown, that the original 
tenant. and his successor have been in 
cseypation for overgixty years, that during 


. 
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. those sixty years the rent did not vary, that 


the tenanoy was treated by the landlords aa 
heritable and that it was a tenanoy for reei- 
dential purposes, The learned District Judge 
further finds that substantial improvements 
to the homestead were effeoted by the tenants 
by the formation of & valuable orohard of 
fruit trees, On these findings of faot, he 
somes to the conclusion that the tenancy is 
permanent and, therefore, transferable, and 
in support of this view he refers to the onse 
of Mohcram Sheikh Ohaprasi v, Telamudden 
Khan (2). On his findings of fast, it was 
elearly open to him to draw the inference 
that this tenancy was a permanent tenancy 
and we cannot say, from the fasts found, 
that he har, as a matter of fact, come to a 
wrong inference in point oflaw. For these 
reasons, these appeals must be dismissed 
with coste. 
Appeals dismissed. 


d 


PATNA HIGH COURT, 
Civi Revision No. 74 or 1920, 
July 20, 1920, 

I resent:— Mr. Justice Adami. 
Haja SHEORAJNANDAN SINGH 
BAHADUR— PETITIONER 
CETBUS 
Raj Kumar GIRIJANAND SINGH 
Opposing Parry, 

Civil Procedure Code (Act V of 1908), O. IX, r.9 
O. XLVII, v. |-—Dismissal of suit for default —Remedy 
of plaintiff-—Restoration, application for—Review, 
application for, whether entertainadle. 


Where a suit has been dismissed for default, the 
only course open to the plaintiff is to make an 
application for restoration under Order IX,*rule 9 
of the Civil Procedure Oode Such an application must 
be made within 30 days from the order of dismissal, 
and this rule of limitation cannot be evaded by 
making an application for review under rule 1 of 
Order XLVII, [p. 192, col, 2.] e 

Revision from a deoision of the Munsif, 
Motihari (Champaran), 

Mr. Harnarayan Prasad, for the Peti- 
tioner, 

Mr, Ganesh Dutt Singh, for the Opposite 
Party. bi 

JUDGMEN T,—This is an application in 
revision io setaside an order of the Munsif 
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of Motihari allowing the restoration of a 
suit, whioh hed been dismiesad for default 
under rule 1 of Order XVULII of the 
Code of Civil Prosedure. The petitioner 
appealed against this order to the Distriet 
Judge, but the Distriet Judge decided that 
noappeal lay to him and dismissed the 
appeal. 

The fasts are that the opposite party 
instituted a suit against the petitioner 
for the resovery of possession of certain 
land. A Commissioner was appointed to 
make enquiries and submitted his report 
on the 10th December 1918,. The hearing 
was fixed for the láth December. On that 
date the plaintifs, the opposite party, 
asked for time on the ground that one 
of their Pleaders was ill and they had 
not had time to study the Commissioner's 
report, They neked that another Commis- 
sioner should. be appointed as the report 
submitied was incorrest. The Munsif rejeot 
ed the petition for time and called upon 
the plaintiffs to produse their evidense. 
The Pleader who appeared for the plaintiffs 


stated that he had no instrnotions and 
then the Munsif dismissed the suit for 
default No . steps were taken under 


Order IX, rule 9, forthe restóration of the 
suit by the plaintiffs within tO days, but 
some time afterwards, within 90 days the 
opposite party applied for review under 
Order XLVI1,rule 1. The ground given was 
that their Pleaders were ill&nd bad not had 
time to study the Commissioner's report. 
Asstated above, the learned Munsif allc wed 
the application for review of judgment 
end restored the suit under Order XLVII, 
rule 1 finding that there were sufficient 
reasons. 

It is sontended before me that the asl 
sourse which the opposite party could take 
was áo make an application under Order IX, 
role efor the restoration of the suit ard 
this must be made within 30 days, No 
applisation having been made under that rule 
within 30 days, the Court had. no jurisdiotion 
to entertain .an applieation under Order 
XLVII, rule 
. The learned Vakil for.the petitioner relies 
on the case of* Deodip Singh v. Gopal Singh 
` (1). In that ease this Court has decided 
that an application under rule 9 of 


(1) 88 Ind Cas, 63; LP, L. J. 647; 3 P. L. W. 66. : 
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Order IX of the Code of Civi Proce- 
dure for restoration of a suit must be 
made within 30 days from the order of 
dismissal, and this rule of limitation cannot 
be evaded by making an apnplieation for 
review under rule 1 of Order XLVIT, This 
being a ruling of this Court, I am bound 
by it. It was open to the opposite party 
to make an applisation under Order IX, ` 
rule 9, which is the special -provision in 
the Code for the restoration of suits whieh 
have been dismissed for default;: Rule 1 
of Order XLVII is a more general rule and 
is intended to apply forreview of judg- 
ment. 1t is argued by Mr. Ganesh Datt Singh 
that in accepting the applisation under 
rule lof Order XLVIL the Munsif was not 
acting without jurisdiotjon or exseeding hia 
jurisdistion aud that whether the oause 
which he found suffioient was really 
suffisient or not does not touch the question 
of jurisdistion. Following the ruling above 
sited, however, I am bound to find that 
jurisdistion to enter- 
tain the application under rule 1, Order 
XLVI. 

On these grounds the petition must be 
allowed, and the order of the Munsif 
restoring the suit as well as that of the 
Distrioe& Judge confirming that order must be 
set aside and the suit must remain dismissed 
for default, 

Hearing fee one gold mokur. 


Petition allowed. 
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NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 

SECOND Civ Arean No, 378-B or 1918. 

Maroh 17, 1920, 
Present; — Mr. Macnair, À,J. C. 
SAHEBRAO agp OTu& RS—DzrFENDANTS 
Nos. 2 to 6 —AÀPPELLANTS ` 

. M t6T5Us 

JAIWANTRAO AND ANQTHER—PLAINTIFF AND 


DrrsupaNT No. l— RESPONDENTA, 
Evidence Act (I of 187°), s. V1O— Suit for possession 
under sale—Oustom, restraining transfer set up "by 
defendant ~ Burden of proof of custom. 
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< Where in a suit for possession of a site in a village 
under a sale-deed executed by a person who had 
been in possession of the site fora long time the 
‘defendant alleges that according to the custom of 
the village the vendor had no right to transfer the 
site, the burden of proving the existence of such a 
custom lies upon the defendant, 


Appeal against the desree of the Addi. 
- tional District Judge, Amracti, dated the 
‘6th November 1918, in Civil Appeal No. 87 of 
1918. 

Messrs. M. Gupta acd K, V. Deosker, for the 
Appellants. 

Dr. H. S. Gour and Messrs, M. F. 
Joshi and K. K. Gandhe, for the Respond- 
ents. 


JUDGMENT.—The plaintiff sued for pos- 
‘session of a site in Mouza Lakhanwadi. 
relying on a sale-deed dated 6th May 1902 
exesuted by Govind. The defendants plead- 
ed that their father had giveu the site to 
the mother: of Govind in order that she 
might build a house thereon, It has been 
found, however, that they hava failed to 
prove this. Govinda then has been in 
possession of the site for admittedly 30 or 35 
years and the origin of his possession is not 
elearly proved, 
` It seems alear then that  sestion 110 
of the Evidense Ast applies and that the 
burden of proving that Govindag was not 

“the owner lay on the defendant, The de- 
fendant refers me tothe ruling in Narain v. 
Behari (1). This ruling atates that the whole 

: of the abadi site belongs to'the landlord, 
and prima facie every tenant or village 
servant dwelling thereon and growing oropa 
in the bart attashed to his houses is a 
licensee, protested in his oeaupation by the 
terms of the wajzb-ul-arz. The note to seo- 
tion 203 of the Central Provinses Land 
R»venüe Ast Lf of 1917 statss that an 

ordinary custom has pravailed in agrisul- 
taral villages in those  provinses, that 
agrisulturists and agrionltaral artisans and 
labourers ani the Kotwar are entitlel to 
reasonable honse sites fras of charge, but 
have no right to transfer anything ba: the 
maiterials, exo»p*5 to their hairs or a person 
entitled to a house-site4res.  Olausos 5 to 7 
of sestion 203 show that evan in tha Cantral 
Peovinsss if is not always tha baskom 
that the oonsent.of tha prooriator “is ordi. 
narily obtained t> transfers male by parions 


* ' (1) 3! Ind. Cas. 327; 1i N. L. R. 128, 
á 13 
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other than agrioulturista, agricultural artisans, 
labourers and the Kotwar. It does not 
appear possible to deduce from the existing 
customs in the Cantral Proviness that an 
oscupant of a house-site in Berar has no 
right of transfer. It seems olear that a 
person who ossupies a house-site and has 
powers to transfer his right of oseupanocy 
to any one he pleases may be described 
asa limited owner of that site. I do 
not think that it can bs held that 
section 110 of the Hvidence Aot is appii- 
cable merely because it is shown that the 
palampaidar in Berar has oertain rights 
over the whole village abadi, Govinda has 
been shown to have been in possession of 
the site for many years and the burden 
of proving that he has no transferable 
rights liea on the defendants, The defendanta 
have failed to discharge this burden: they 
have not shown that in acsordanca with 
the eustom of the village Govinda oould 
not transfer the site. The first two grounds 
of appeal, therefore, fail. It is nunesessary 
to deside the third ground. The appeal 
fails and is dismissed. Costs on appellant. 


Appeal dismiszed, 
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PATNA HIGH COURT, 
ÅPPZALEROM ÁPPELLATE DzcixEk3 Nos, 
1349—42 or 1918. 

August 13, 1920. 
Present : —M e, Justios Coutts and 
Mr, Justiae Saltan Ahmad. 

Sri RADHA KRISHNA JL AND OTHERI 


— APPELLANTS . 
versus e 
SUKH NANDAN SINGH AND oraze; 
—H£3PO3DENT3, 


`. Landlord and tenant —Estate purchaszd by landlord 
—HEncumbrance, failure to avoid —Rent receipts granted 
by pat wari, whether bind landlor@—H stoppel. 


' Where a landlord who purchases an estate at a 
revonuo sale has knowledgd of an encumbrance 
which he is entitled to avoid, but instead of avaid. 
ing it he allows his papari to collec? rent from 
the mokarraridar, he is bound by the acts of his 
patwiri and must bs prasumed to have recognised 
the mokarrari, [p. 195, col, 2.] 
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Appeals agairet the deolsion of the Distriet 
Judge, Durbhanga. 

FACTS appear from the following Order 
of Referense by Mr. Justice Das, dated the 
18th May 1920:— 

“This was a suit by the plaintiffs for a 
declaration of their title fo, and for recovery 
of possession of, the properties in diepute. It 
appears that a oertain estate to which the 
property in suit appertains was sold for 
non-payment of arrears of Government 
revenue and was purshased by the father 
of defendants third party. Thereafter 
the defendants third party sonveyed 
the entire estate to the plaintiffs, The 
defendant No. 1 is in possession of the 
properties in dispute and olaims to havea 
Mukarrari interest therein, and he says that 
his interest cannot be avoided by the pur- 
chaser at the revenue sale;in other words, 
he comes, according to him, within the first 
exseption of sestion 37 of Ast lH of 
1859. 

The Courts below have  eoncurrently 
found that he did not come within the 
first exception of that sestion and that 
consequently the purchaser was entitled to 
avoid the ineumbranee. But the lower 
Appellate Court, taking a different view from 
the Court of first instanoe, hasoome to the 
conclusion that though it was open to the 
purahaser to avoid the inoumbranoe, as a mat- 
ter of fast he resognized it and that eonae: 
quently he has made his eleotion onse for 
all to treat the defendant aa bis tenant. 
This is the finding of the lower Appellate 
Oourt. 

It appears that the lower Appellate Court 
based its desision on oertain rent receipts 
granted by the Patwari of the original 
purshaser to defendant No. 1. The view 
of the learned Judge in the Court below is 
that in giving the receipts the Patwari was 
prima facig acting within his authority and 
that asesordingly the rent receipts bound the 
landlord eonelusively. 

The broad question is—Can a Patwari by 
granting rent reseipta bind the landlord P The 
question was debated at considerable length in 
the case of Sudaman Jamadar y. Behari Mahton 
(1). The learnede Judges in tbat case came 
to the cono)usion that no ixflexible role 
of law sould be laid, down as governing 


(1) 10 Ind, Oas. 466; 15 O, W, N. 958, 
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all easet, buf they did point out that 
in sccordance with  seetion 106 of the 
Evidence Aet the burden of proof was in 
the first instance upon the landlord to show 


‘the preeise scope of the authority he had 


conferred upon his agent, because that is a 
matter peculiarly within his knowledge. 
Assording to the learned Judges in that 
onse it is incumbent upon the landlord to 
show the precise scope of the authority 
conferred by bim upon his Patwari or 
Gumasta and if thelandlord gives no evidense 


‘as to the presise autbority conferred by him 


upon his agent, the Court may in certain 
siroumstances reasonably draw the inference 
that the act of the agent was within the 
scope of his authority. In other words, 
according to the decision of the ‘learned 
Judges in the oase just cited the question 
ultimately ig a question of faot and must 
be desided on the facts in each case. 


In this Court, however, there is clearly 
a oonflict of decisions on” this point. In 
the oase of Wyatt v. Sheo Gobind Sahu (2) 
the late  Ohief Justiee of this Court 
seemed to have laid down as a 
matter of law that it is not within the 
&eope of the authority of a rent sollestor 
to consent on behalf of his master to the 
transfer @f an  oecupanay holding. The 
learned Chief Justice oertainly repudiated . 
the suggestion that it lay on the landlord 
to prove that the Patwari had not the 
authority to consent to the transfer, This 
deeision 18 elearly in oonfliot with the deoision 
of the Oaleutte High Court, but, whatever 
my own view may be in the matter, I 
would be bound to follow the desision 
of the late Ohief Justice of this Court, 
if there was no other decision of this 
Court equally binding on me. In the oase 
of Srikishun Pradad Panjrar v. Musammat 
Jeohust kuer (8) the learned Judges 
seemed to have taken the view that the 
ease of Wyatt v, Sheo Gobind Sahu (2) was 
desided on the facts of that particular 
onse. It will be useful to site the following 
passage from the judgment of* Mullick, 
Ji— The learned Wakil for the appel- 
lant, however, relies upon the ease of 
Wyatt v, Sheo Gobind Sahu (2), in which 


(2) 86 Ind. Cas. 777; 1 P. L. J, 414; 3 P. L. W, 88, 
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there are observations to the  effeat 


that if a Patwari gives a reseipi recog- 
nizing A division of a tenanoy, the onus 
of proof is upon the tenant, and not upon 
the landlord. That case, however, was decid- 
ed inreference to its own facts, whish 
showed that the Patwari soneerned was not 
& person ordinarily entrusted with the 
duty of recognising divisions of holdings. 
In my opinion this ease does not conflict 
with the long line of desisions which have 
held that in regard to receipts given by 
Gomasthas the onus of showing that the 
Gomastha had no authority to resognise a 
distribution of rent or division of tenancies 
lies upon the landlord. In the case now 
before us this point as to the want of 
authority in the Gomastha Ramasis was 
never raised and as neither party has 
given evidence, the Courts below have rightly 
assumed that the Gomastha had authority 
to bind his principal.” Acoording to the 
desision of Mullick, J., then the onus is 
undonbteily on the laudlord to show that 
the Gomastha had noanthority to recognise 
a division of tenansies. I am unable to 
agres that the case of Wyatt v. Sheo Gobind 
Sahu (2) was desided in reference 
to its own  faets;s but I am in 
complete &esord with the view of Mulliok, 
J., that the onus isin the firat®place upon 
the landlord to show the extent of authority 
conferred by him upon his agent. 

Having regard to the eonfliot of deoisions 
on this point, a point which in one form 
or another is always arising in this Court, 
I am of opinion thatthe question should be 
authoritatively settled by a desision of a 
larger Bench. I have no authority to refer 
the matter for decision to the Full Benah 
but I have power to. send the ease to a 
Division Bench. I direet that this case be 
plaeed before a Division Benah.” 

Mesars. L. N. Sinha and Janak Kishor, for 
the Appellants. 

Messrs, G. D. Sinha and Sambbu Saran, for 
the Respondents, 

JUDGMENT, 

Courts, J.—These appeals arise out of a 
suit whioh was brought-for a Geolaration of 
title to, and for resovery of possession of, 
certain land, The land appertains bosan estate 
which was sold for non payment of arrears of 
Government revenue and was purehased by 
` bhe father of the defendants third party, 
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‘Afterwards these defendants conveyed the 
entire estate to the plaintiffs, The defendant 
No. 1 is in possession of the land and slaimed 
Mokarrari interest, whieh he said could not 
be avoided by the purshaser at the revenue 
sale. In both the Courts below it was found 
that he did not some within the first 
exeeption of section 37, Aot XI of 1859, but 
the lower Appellate Court fonnd that he 
head been resognised by the landlord, who 
was, therefore, not entitled to avoid the 
ensumbranae. The plaintiffs have appealed. 

The only question in the appeal is whetker 
or not the Mokarrari has been reeognized 
by the landlord. For resognition the 
Mokararridar relies on the faat that for 
many years after the revenue sale reseipts 
were granted to him by the landlord's 
Patwari. Now it has been held in this Court 
that grant of receipts by a Patwari does 
not amount to recognition of a transfer of a 
holding and it has been urged by the 
appellants that the same rule should apply 
to the present ease. In my opinion, 
however, there is a clear distinction between 
the two oases. In the oase of a transfer 
the landlord would know nothing about the 
matter and as was pointed ont by the learned 
Chief Justice in the ease of Wyatt v. 
Seo Gobind Sahu (2), landlords would 
bein a very difficult position if it were 
held that Patwaris and other underlings 
should be presumed, till the contrary is 
shown, to have the power to sign away 
their masters’ rights. In a ease like one 
before us the matter, however, is on an 
entirely different footing. In this sase the 
landlord purehased at a revenue sale, ho 
knew of the enoumbranee and he knew that 
he was entitled to avoid it; instead of 
avoiding it, however, he allowed his Patwari 
to collect rent from the Mokarraridar. He 
must, therefore, under the sircumstanes, be 
bound by the acts of the Patwari. I agree, 
therefore, with the Jearned District Judge 
that in this sase the grant of ressipts by the 
landlord’s Patwari &mounts to recognition, 
I would aesordingly dismiss these appeals 
with costs, . 

SULTAN AHMED, J.—I agree. 

» Appeal dismissed, 
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NAGPUR JUDICIAL, COMMISSIONER'S 
COURT, 
SxrcoND Civin APPral No. 506 or 1918, 
July 28, 1€20, 
Present: — Mr. Hallifax, A. J. C. 
Thakur BALWANT SINGH aux» 
OTHERS—DLAINTIFEFS— APPELLANTS 
mE tersus 
NARAYAN AND OTHERS— DEFENDANTS— 


RESPONDENTS, : 

Majority Act ‘IX of 1875), s. 8— Guardians and 
‘Wards Act (VILI of 1890), s. b2— Guardian appointed 
under Áct— Minor, release of, from guardianship, effect 
of — Minority, allegation of—Burden of proof. 


The fact thata minor is released from the guar- 
dianship of a guardian appointed under the Guar. 
dians and Wards Act, has not the effect of reducing 
the extension of his minority and he does not 
attain majority till he attains the age of 21 years. [p. 
196, col. 2.] 

The burden of proving that a person at a particu- 
lar date was a minor, lies upon the person making 
the allegation. [p. 197, col. 1.] 

Appeal against the decree of the Distriat 
Judge, Jubbalpur, in Oivil Appeal No, 21 
of 1918, desided on the 2lst July 1918, arising 
out of Civil Suit No. 3 of 1918, desided on 
the 20th April 1918, in. the Oourt of the Ad. 
ditional District Judge, Narsingpur. 

Dr. H. S. Gour, for the Appellants. 

Mr. Gupta, for the Respondents. 


JUDGMENT.—The defendant-respondent 
obtained possession on 15th Ootober 1917 of 
an absolute ocoupancy holding in exesution of 
a foreclosure decree obtained on two mort}. 
gages, one executed on 4th August 1904 
(Exhibit P 2) and the otheron 15th Jaly 1910 
(Exhibit P-1). The plaintiffs are the sugges- 
Sors in-interest of one Tejbal Singb, who waa 
Malguzar and Limbardar of the village in 
which the holding is situated at the time 
of the execution of both mortgages, and they 
have sued to ejest the defendant as a 
trespasser on the ground that Tejbal Singh 
never cpnsented to the transfer and that 
if he did wonsent to the mortgage of 1904 
he was a minor at the tims. On both 
points the findings of both Oourts-are against 
them, aud they now oontest in sesond appsal 
ónly the finding that the burden of proof 
has been wrongly placed. Some referense 
was made. in the petition‘ of appeal hera 
to’ the ‘want of tie Molguzir's consent to 
the mortgage of 1910, bnt tbe matter was 
not mentioned in argument and if is hard 
to seg what bearing it could possibly haya 
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cn the case. In the plaint the plaintiffs 
stated that the mortgage of 1904 was 
attested by Tejbal Singb, but that he was 
& minor at the time. The defendant, in 
his written statement, said morely that “he 
was not a minor at that time.” Ina 
later oral pleading he said:  " Tejbal 
Singh was 20 or 22 years oldat the time 
at whioh he gave his sonsent to the mort- 
gage- bond.” . 

It has throughout basn admitted 
that Tejbal Singh remained a minor till 
his 2lst birth day, for the reason that his 
mother was appointed guardian of his person 
aod properly on 17th April 1899, when he was 
under 18, by the Deputy Commissioner under 
the provisions of the Guardians and Wards 
Act (see Exhibit P.6), the Deputy Oom- 
missioner being at ihat time the Judge of 
the District .Court as defined iu section 4 
of the Guardians and Wards Act. It is 
not stated whether Tejbal Singh was ever 
released from this guardianship or not, and 
it would seem probable that there never 
was any formal release. It seems olear, 
however, that a release from guardianship 
would not redusethe extension of his minor- 
ity. This is clearly explained in Gordhandas 
v. Harivalubhdos (1), whioh followed Khwa. 
hish Al v. Surin Prasad Singh (2) and 
Rudra PrBkash Misser v. Bhola Nath Mu. 
kherjes (3) - and distinguished Bir,mohun Lol 
v. Rudra -Perkash Misser (4). It is also 
sufficiently obvious from the words of sestion 
3 of the Indian Majority Aet of 1875 as 
amended by sestion 52 of the (Guardians 
and Wards Act of 1890, 

3. All that the Additional Diatrist Judge 
had to say on the matter of Tejbal Singh’s 
age is this :— 

" Exhibit P.2, which is a certified sopy of 
the statement.of Tejbal’s mother, is relied 
upon to prove thd fast that Tejbal was 
below 21 years on the date of the execution 
of the mortgage-bdénd, but, at the time 
of registration of Exhibit D-2, Tejbal Singh 
himself gave out hisage to be 22 years 
and the Oourt holds that dt is not proved 
that Tejbal Singh was a minor*on the 


(1) 21 p. 281. Chitty's S. O, O. R. 614; 11 Ind, 
Dee, (N. 8) 191. 

(2) 8 A. 599; A. W, N. (1881) *80; 2; Ind. Dee, 
(N. 8 ) 308, 

(3) 12 0, 612; 6 Ind. Deo, (N. s.) 416. 

(4) 170, 944% 8 Ind. Dee. (N. 5.) 1175, 
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date of the exeeution of the mortgage- bond 
in guit, ” 

Exhibit P.6 in this extrast 43 a mistake 
for Exhibit P-5, and also Exhibit D 2 is 
a mistake for Exhibit P 2, "This discussion 
of the matter, as was pointed out in the 
judgment in appeal, was inadequate and 
eareless. The learned District Judge himself 
sarefully examined the evidences and sum med 
up his conclusions as follows :— 

The position is a peouliar one, for I 
have no doubt that Tejbal Singh was 
eomporting bimself as of full’ status when 
he was 19 years of age. The exotio 
provisions of the law that wards under the 
Ast do not besome major until they are 
21 is not known outside the Courts and 
Bar Rooms, and is utterly ignored in prao- 
tice if the Courts do not shoose to’ give 
irouble about it, I really believe that Tej- 
bal Singh was somewhere dangeroualy near 
the age limit when this document was 
attested by him..... „I think the fairest deoiaion 
on the evidenss “fs to the effast that Tejbal 
Sipngh's age has not been proved. Hə was 
a grown man at the time and, admittedly, tha 
Lambardar of the villaga; and under those 
oireumstanses, his sonsent must stand good 
ia the absense of pr3itiva proof ragarding 
his minority. ” 

Iie is then parfeotly olaar 9 that in 
both Oonrts the burden of proving that 
Tejbal Singh was a minor in August 
1904 has been plased entirely on the 
plaintiffs. Both findings come to this, that 
at that time Tejbal Singh was between 20 
and 22 years of age and  asting in all 
matters as of full age, and as the plaintiffs 
have failed to prove that he was under 21 
it must be held that he was not, 1 aannot 
aosede to the  eontention of the learned 
Counsel for the appellants that in respeot 
of an allegation of minofity. the burden 
of proof is to be placed otherwise than in 
respect of any other allegation. In Viru- 
pakshappa v, Shidappa (5) it: was held that 
the plaintiff who alleged -that he was a 
minor ab the time of certain proseedings 
in which*he a&eted as of full age must 
prove that allegation in order to suaceed. 
In Oolliser v. Mrs. Baron (6) the burden 
of proving her own alleged minqrity Pa 
Ostober 1891 waé placed very heavily indeed 


(5) 26 B, 109; 8 Bom, L, R. 565. 
= (6) 2 N. L. R. 34, 
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on the shonlders of the plaintiff. She 
produced a sertifisate showing that she was 
baptised in Desamber 1873 and that she 
was then said to have been born in Ostobar 
1873. It was held by Ismay, J. C., that 
this certificate was not admissible in evidenae 
to prove the statement made as to the 
date of the birth and sould prove no more 
than that the plaintiff was baptised in 
Desember 1873, and as she had offered no 
evidence to show that she was less than 
three years old at that time she had 
failed to diseharge the burden that lay on 
her. 


Trevelyan’s Law relating to Minors 
says in Ohapter XXIK:“ Whenthe faot 
of the minority of a person (whether a 
party to the suit or not) isin issue in &' 
suit, the burden of proving minority at 
the date in question generally falla upon. 
the person alleging it. " Thisis the general 
rule stated in the Hvidense Aot and, as 
I have said, I can see no reason for re- 
garding an allegation of minority 83s an 
exception to it. The argument advanced 
by the learned Counsel for the appellants 
was that the defendant who realiai on a 
deed must prove it valid in all respects 
in whish its validity was shallenged. The 
contention is so far not unsound, but the 
answer to it is that the defendant has 
given prima facie proof that Tejbal Singh 
was of full age in 1904, by showing that 
ha was somewhere about 21 and was 
asting for himself as of fall age in this as 
wall as other mattera. The burden of ea: 
tablishing his minority then shifted to 
the shoulders of the plaintiffs, and itis not 
eontended that they hawa asquitted them- 
selves of the task. The appeal is dismissed 
with eosts, 
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Appeal dismissed. 
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BOMBAY HIGH COURT. 
First OrviL ApPgRAL No, 160 or 1916, 
July 22, 1919. 
Present: —Mr. Justice Shah and 
Mr. Justise Hayward, 
DHONDO VASUDEO KANITKAR— 
PLAINTIFF—À PPELLANT 
Cereus 
Tar SECRETARY or STATE ror 


INDIA—Derrerpant-- RESPONDENT, 
Bombay Land Revenue Code (Act V of 1879), s. 217, 
applicability of-~Survey settlement, introduction of, 
into alienated village under Bombay Act I of 1865— 
Inamdar, right of, to levy higher rates after ewpiry of 
settlement, 


Where astrvey settlement was introduced into 
an alienated village with the consentof the ulience 
under Bombay Act I of 165, and the period of the 


settlement expired after the Bombay Land Revenue | 


Code of 1879 came into force, section 217 of that 
Code is applicable to the village and an inamdar 
acts in derogation of the lawful rights of the holders 
of lands in his inam village in levying higher rates 
than those allowed under the settlement. after the 
expiry of the period of the settlement, [p. 199, col, 
1; p. 200, col. 2.1 

' Appeal from the desision of the Distriot 
Judge, Khandesb, in Suit No. 7 of 19.4, 

Mr. P. V. Kane, for the Appellant, 

Mr, 5, S. Patkar, Government Pleader, for 
the Respondent. 

JUDGMENT, 

Suan, J.—The main point argued in this 
appeal is whether seotion 217 of the Bombay 
Land Revenue Code epplies when à survey 
settlement is introduced into an alienated 
village with the consent of the alienee under 
Bombay Act I of 1865 and when the period 
of the settlement has expired after the Land 
Revenue Code of 1879 eame into forse. It 
is conceded that if this point is desided 
against the appellant, the other points 
decided againet him by the. lower Oourt 
need not be gone into. We have, therefore, 
heard the Pleaders on this point only and as 
we have come to the sonslusion that sestion 
217 would apply to suoh a village, it has not 
been nesessary to hear the appellant's Pleader 
on the other points. 

The^faets relating to this point are few 
and undisputede The survey settlement was 
extended tothe village in question on the 
application of theginamdar in the year 1870 
under Bombay Aot 1 of 1865, which was then 
in force. The period of this settlement 
expired in the year 1888. In 1879, the 
Land Revenue Oode oame into force, The 
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inamdar holds the village under a sanad 
granted under the Summary Settlement 
Aot (Bombay Act II of 1863). The plaintiff 
recovered from 1895 to 1910 higher assess- 
ment than that allowed under the survery 
settlement which expired in 1888, The 
Commissioner objected to his doing so in 
1910, and henee the suit to establish his right 
to charge higher assessment. 
16 haa been argued on behalf of the appel- 
lant that section 217 of the Bombay Land 
Revenue Code is not applicable as the survey 
settlement was introdneed prior to the Land 
Revenue Code of 1879, and not under section 
216 of the Land Revenue Oode or under any 
other law after the passing of the Land 
Revenue Code. In effect the contention ia 
that the words “when a survey settlement 
has been introdueed”’ in the beginning of the 
section really mean “when a survey settlement 
shall be introduced"! and that seation 217 has 
no appliention to the survey settlements intro- 
dueed into alienated villages prior to the 
enactment of section 217. “ Taking however, 
the words of the seotion in their plain and 
natural sense, I am satisfied that seetion 917 
applies not only when a settlement is intro- 
duced into an alienated village after the 
Land Revenue Code of 1879 oame into forse 
either under section 216 or under any law for 
the timé being in forse but also when a 
survey settlement is introduced prior to it 
under the provisions of any law for the time 
being in forse, like the settlement in the 
present sase under Ast I of 1865. No 
authority is oited on either side touching 
this point; and in the absence of any anthority 
to the contrary I thiok that the seotion 
must be held to apply, as the words indioate, 
to a survey settlement which was introduced 
prior to 1&79 and whieh expired long after the 
Land Revenue Code same into forse, as it 
would apply to a sthrvey settlement indrodused 
under sestion 216 after the Land Revenue 
Code same into foree. It is clear, therefore, 
that in 1895 when the tnamdar levied higher 
rates than those allowed under the settlement 
with the permissicn of the Collestor, he 
acted in derogation of the la®ful rights 
of the holders of lands in bis inam village. 
It is not eontested, and it seems to me 
$lear, that in virtue of the provisions of seotion 
217, the holders of laris in an alienated 
village into which a survey settlement has 
been ihtroduesd are liable to pay like the 
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ossupants in an unalienated village only 
the assessmenta fixed at the first survey settle- 
ment even after the expiry of the period of 
the settlement, so long as a revised survey 
settlement is not introduced. 

The terms of the sanad do not make any 
. differenae in the position of the :namdar. If 
section 217 applies, I do not think that 
under elause 3 of the sanad the inamdar oan 
levy rates higher than those whieh are 
lawfully leviable from the holders of the 
lands subjest to the provisions of sestion 
217. All the lawful rights of the holders 
of lands sre expressly saved by the clause. 
The plaintiff’s sontention, therefore, on this 
point mast be disallowed, 

In holding that section 217 applies to 
this alienated village, I have not overlooked 
the view taken by Mr. Justice Beaman in 
Pandu v, Ramchandra Ganesh (1) that the 
section does not apply to an alienated village 
where the grant is of the soil and not 
merely- of the royal share of the revenue. 
That view, however, has not been accepted 
in the oase of 'Dadoo vw. Dinkar Vishnu 
(2), in whieh it has been held that 
an alienated village, whether the grant 
be of the soil or merely of the royal share 
of the revenue, would be within the scope 
of section 217. We are bound by this 
deeision, and I agree with the view taken in 
that deoision that the applicatio of seation 
“t7 to an alienated village is not dependent 
upon the grant being merely of the royal 
share of the revenue. 

The result is that the decree of the 
lower Court is affirmed and the appeal dismiss- 
ed with sosta. 

HaYWARD, J.—The appellant is the inamdar 
of the village of Bondan. The survey 
settlement was introdueed: into hia village 
under section 49 of the Survey Settlement 
Act I of 1865 inthe year 1870. The period 
for whieh the settlement was guaranteed 
was eighteen years, This expired in the 
year 1887.88, There was a olause in his 
sanad whioh was issued to him under the 
Summary Settlement Act in 1879, which 
guaranteed all “the rights and privileges of 
the minor tnamdars, Sgltivators or sub ten 
ants, after the expiration of the survey 
gettlement, The znamdars nevertheless raised 


- (1) SUM Cas. 788; 42 B. 112 at p. 116; 20 Bon 
Ql p^ Ind. Cas. 745; 43 B. 77; 20 Bom, L. B. 887. 


their assessment in the year 1895 and 
eontinued to levy the inoreased assessments 
up to the year 1909-10. This had been 
allowed with the approval of the Collestor, 
but was then desided to be illegal and was 
prohibited by the Commissioner whose order 
was sonfirmed in 1911 by the Governor 
in Couneil. The appellant has sontended 
that be was free to raise the assessment 
after the expiration of the period of the 
survey settlement, and that would, no doubt, 
be the sase if all the rights and privileges 
of the minor tnamdars, oultivators or sub. 
tenants osased with the expiration of that 
period, It has been nesessary, therefore, 


- to consider what those rights and privileges 


were at the expiration of the period of the 
survey settlement under the law relating 
to land revenue. It has not been disputed 
that the result would ba the same whether 
the tnimdar was the alienee of the soil or 
merely alienee of the land revenue as decided 
in the case of Dadoo v. Dinkar Vishnu (2). 

The rights and privileges of holders of 
land in unalienated villages would seem to 
be the same to all practioal intents and 
purposes under the Survey Settlement Aot 
I of 1865 as under the later Ast, the 
Bombay Land Revenue Code of 1879. Those 
rights and privileges have been discussed 
at length in the oase of Secretary of 
State for India v. Sadashiv Abas (3), 
and the sum and substance of the diseuc- 
sion was this that they were entitled to 
continue in possession of their lands at the 
assessment already settled pending sanetion 
to a revision settlement being granted by 
the Governor in Couneil If the holders of 
lands were bound by the same rules in 
the alienated village of Bondan, then they 
also would be entitled to hold their lands 
on the assesament under the old settlement 
pending sanction being granted to revised 
rates by the Governor in Oounail, No 
gush  sanetion was obtained. Cn the 
contrary if was expressly rephdiated in 
1911 by the Governor in Oouneil The 
question whether the holdera of lands in 
this alienated village of Bondan ‘have the 
rights and privileges of holders in unalie. 
nated villages would depend upon the 
eorrest interpretation off section 49 of the 
Survey Settlement Ast I of 1565 and the 


(3) 14 Ind. Oas. 434; 3, B. 290 at pp. 300, 803; 14 
Bom.L R.77. 


200 


INDIAN OASES, 


(1990 


SURAJ MAL MARWARI t, AGENT BENGAL NAGPUR RAILWAY CO, 


substituted section 217 of the Bombay 
Land Revenue Code of 1879. It seems to 
me that they were entitled to rights and 
privileges similar to those of holders in 
unalienated villages both under the proviso 
to saction 49 of Bombay Act I of 1865 
and under the provision of sestion, 112 
read with the wide expressions used in 
section 217 of Bombay Act V of 1879, 
The werda used in the opening olause 
were: “When a survey settlement has 
"been introduced...under the provisions of 
any law for the time being in foree into 
an alienated village." "Those words would 
in their ordinary meaning inolude a survey 
settlement introduced previously under a 
previous law in forse as well as a survey 
settlement introduced subsequently under 
a subsequent law for the time being in 
force. The words used in the following 
elause were: ‘The holders of lands to 
“which such setilement extends shall have 
the same rights‘in respect of the lands in 
their occupation as holders of lands in 
unalienated villages have under the pro- 
visions of this Aot.” The plain meaning 
of those words would be that they would 
from the time of the introduction of the 
Act have the same rights and privileges 
as holders in unalienated villages under 
the Act. That would inolude the right 
to hold their lands upon the assessments 
previously settled under the previous Ast, 
whish would be deemed, to be in foree by 
reason of the provisions of sestion 112 of 
the new Act pending -canstion to revised 
rates of settlement beirg granted by the 
Governor in Couneil under the new Aot. 
if that view be aorrest, then the levy of 
the inereased assessments without suoh 
sanction was illegal and was rightly 
forbidden by the Commissioner and his 
order rightly eonfirmed by the Governor 
in Counsil, It should also be mentioned 
that wereethe other view held, it would 
only have*effect up to the year 1914, 
because in that year a revision survey 
was formally sanctioned on the applisation 
of the *znamdar to Government under 
sestion 216, whieh would in any sase be 
governed by the provisions of seotion 217 
of the Bombay Land, Revenue Code of 15279. 
It seems to m$, therefore, tbat the 
appeal ought to be dismissed with costs. 
Decree confirmed, 


PATNA HIGH COURT. , 
APPEALS FROM ÁrPzLLATE Decgess Nos, 1147 
AND 1148 or 1913. ’ 
July 16, 1920. 
Present:—Mr, Juatise Das and 
Mr. Justice Adami, 


In No. 1147 or 19 8 
SURAJ MAL MARWARI AND OTHERS— . 
PLAINTIFPS—À PPELLANTS U 
v8T5ut 


Toe AGENT, BENGAL NAGPUR RAIL- 
WAY Co. AND ANOTHER -— DEFENDANTS 
— RESPONDENTS, 
In No. 1148 or 1918, 
BAIJU LAL MARWARI AND orarrs— 
PLAINTIFYS— APPÊLLANTS 
VET8US 
BENGAL NAGPUR RAILWAY COM. 


PANY AND OTHERS- RESPONDENTS, 
Railway Company—Duty to re-weigh goods before 
delivery—Shartage, whether company bound to certify —, 
Refusal to take delivery, whether justified, 


A Railway Company is not bound by law either 
to re-weigh goods or certify shortage at the time of 
delivery to the consignee. Therefore, the refusal of 
a Railway Company to re- weigh goods before deli- 
very does not justify a vonsignee in refusing to take 
delivery of the goods, [p. £02, col. 2; p. 203, col. 1.]. 


Appeals from a decision of the Subordinate 
Judge, Deoghur. 

Mr. K, Husnain for Mr. S. K. Bhaitacharjt: 
and Mr, B. Oh. De, for the Appellants, 

Mesara, 4S. M. Mullick, N. OC. Binha, 
S. N. Bose and Sisir Kumar  Mitira, for. 
the Rerpondents. 

JUDGMENT. 

ADAMI, J.—In both the suits which give 
rise to the second appeals covered by thia. 
judgment, the plaintiffs, who are mersbants 
earryirg on business at Deoghur, sued the 
Bengal Nagpur Railway and the East: 
Indian Railway Companies for damagea in 
respeat of the detention and loss of certain 
aonsignments of Kurthi. The fasta in both 
the suits are prabtiealy the same, the 
only differense being that in Suit No. 15 
of 1913 the sonsignment was made from 
Cuttasak while in Suit No, 4 of 1914 it 
was made from Berhampur in the Ganjam 
Distriot, and that while in the former mit 
the whole number „of bags arrived at 
Deoghur, in the latter the number was. 
short by,2. 

Pt seems that with. a view to attrast 
more traffis to their Station at Shalimar 
the Bengal Nagpur, Railway Company 
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earries goods to that station at redused 
rates, but that it has been agreed between 
the Railway Companies that having regard 
to thege reduced rates, the re booking of 
. goods’ between Howrah Station and Shalimar 
has been forbidden. There ia a rule to 
that effect. The plaintiffs in either suit 
bad discovered that by booking sonsign- 
ments, in the first instanse to Shalimar at the 
reduced rates and then having them re-booked 
via Howrah and the Hast Indian Railway 
to Deoghur a great saving in freight 
could be effected, and onee or twise 
previously they had suoseeled in getting 
the advantage of theserates. The Railway 
Companies, however, have discovered that 
this advantage was being taken and 
demanded a refund of the difference between 
the direct through rates and the rates at 
whiob the plaintiffs had paid. 

The fasts of Suit No. 15 of 1913 will 
explain both suits. The plaintiffs ir that 
suit through their agent sonsigned 256 
bags of Kurthi from Cuttack to Shalimar 
on the 20th March 1913 under an invoiose 
at the reduced rate. They did not take 
delivery of the consignment at Shalimar 
on its- arrival, but, whilst it was on 
way, their agent who had asked the 
booking slerk at Shalimar to re-book the 
goods via Howrah and the East Indian 
Railway to Deoghur was told that this 
eonld .not be done under the rules. He 
consulted the Railway Officials and then 
put in a written applisation that the two 
vans containing the goods which were 
then on their way might be dirested to 
Deogbur vía Howrab. This was allowed 
and it was arranged that a fresh invoice 
showing freight from Cuttaeck to Deoghur 
should'be obtained and presented to the 
consignee. 

The vans when they arrived at Shalimar 
were sscordingly sent on tta Howrah and 
the Hast Indian Railway and in due course 
arrived one after the other at Leoghur, On 
their arrival the plaintiffs were ealled upon 
to take delivery and the new invoiae showing 
a rate fcr the through journey from Cuttaok 
through Shalimar and Howrah was presented. 
Under this invoice no reduced rate was allowed 
for the portion of the journey between 
Cuttaek and Shalimar, the ordinary: full 
freight being charged throughout the journey, 
The plaintiffs refused to take delivery af the 


its: 


ratew charged, the amount being Rs. 336, 
maintaining that the portion of the journey 
between Cuttack and Shalimar shonld be 
charged at the reduced rate and that Rs. 186 
was ‘the proper mouut for freight. Also 
noticing that some of the bags were in a 
damaged condition and leaking, they demand- 
ed that before delivery tha “ sonsignment 
should be re-weighed and that a note should 
be made in the delivery book of any shortage 
found. The Railway Offieiala at Deoghur 
refused re weighment before delivery and as 
delivery was not taken the Railway Company 
in due sourse pat the goods up for sale 
and from the proceeds of the sale dednoted 
the cost of the freight and demurrage. The 
demurrage amounted to about Ra. 500. The 
plaintiffs in the suit elaimed Rs, 1,458 as the 
value of the contents of bags whieh have been 
aclid. 

The Subordinate Judge found that the 
plaintiffs were bound to pay freight for the 
journey from Cuttack via Howrah to Deoghur 
at the full rates, ss they had» bound them- 
selves by the act of their agent at 
Shalimar to psy the freight that wag 
payable for the consignment when it was 
diverted from Shalimar to Deoghur. He 
found also that the Station Master at 
Deoghur was justified in refusing to ra. weigh 
the goods before delivery to the plaintiffs 
and that the responsibility of not taking 
delivery of the consignment was on the 
plaintiff and they mustbe held liable for 
any subsequent loss or damage that re. 
sulted, 

Tbe learned District Judge or appeal 
upheld the main findings of the Subordinate 
Judge, kut, with regard tn the liability of 
the plaintiff to pay full freight for the 
whole journey from Outtack to Deoghur, he 
held that since under the rules the goods 
could not be re-booked from Shalimar ora 
Howrab, the Railway Oompany should have 
sharged freight for the direst ronte tra 
Kharagpur, Adra and Asansol, whioh would 
have been the ordinary direst route taken 
in booking goods from Outtaok to Deoghur, 
In his opinion, the plaintiffa should have 
been allowed the reduced raté to Shalimar, 
but from thence to Dzogbur full freight 
should have been eharged or the ronte 
from Shalimar via Kharagpur, Adra and 
Asansol to Deoghur. Qn this ground he 
found that the amount charged for freight 


209 


INDIAN OASES, 


[1920 . 


-BURAJ MAL MARWARI t, AGENT, BENGAL NAGPUR RAILWAY 00. 


should be cedused to the sum whioh it 
would have reached if it had been oom. 
puted in tbis way. Also he fonnd that seeing 
that the Railway Company should have 
elaimed freight computed in this way and 
nof full freight for the ronte via Howrah, 
the plaintiffs were to some extent justified 
in refusing to ssoept the amount sharged 
for freight before taking delivery and 
also that the Railway Company were to some 
extent to be blamed for the damage which 
was oacasioned by the detention of the goods 
owing to the refusal of the plaintiffs to take 
delivery. He, therefore, allowed the appeal 
but for a reduced olaim. 

The plaintiffs now some up to this Ccurt in 
sesond appeal. Their main sontention ia 
that sinse the contract made between the 
plaintiffs and the Railway Company at 
Cuttack was that the goods should be sarried 
to Shalimar at the redused rates and that 
the goods were so oarried, the plaintiffs 


- should be eharged only at those reduoed rates 


for that part of the journey up to Shalimar, 
and that for the rest of the journey freight 
. should be eharged for the route actually 
taken by the vans, namely, from Shalimar 
via Howrah and the East Indian Railway 
to Veoghur, whieh would be much 
less than the freight for an imaginary journey 
from Shalimar to Kharagpur and thence via 
Adra to Deoghur, 

Mr. Khurshed Husnain contends that there 
was really no diversion at Shalimar since the 
vans bad arrived, it being their destination, 
and what the Railway Company really did 
was to re-book the gocds from Shalimar to 
Deoghur, sontrary to their own rules. He 
urges that the first eontract having been 
earried into effect, the Railway Company 
eannot now olaim that the full and not the 
reduced rates should be paid for that part 
of the journey. I do not think that this 
contention can sueceed. What in fact hap- 
pened aas that before the firat contraot was 
completed and while the vans were still on 
their way to Shalimar, the plaintiffs’ agent, 
knowing that the gooda could not be re-booked 
under therules from Shalimar to Howrah on- 
wards, made an applieation.to the effeot that 
for his previous contrast a new agreement 
should be enterfd into to take the goods from, 
Cuttack by way of Shalimar and Howreh to 
Deoghnr. This cffe» was accepted by tke Rail- 
way Company and under the agreement it was 


dirested that a new invoise should be drawn 
up showing the journey to be from Cuttack 
by way of Shalimar and Howrah via East 
Indian Railway to Deoghur. The plaintiffs 
sonsented by implication to pay the ordinary 
rates of freight ohargeable for that journey 
since Shalimar was no.longer to be the 
destination. This sesond sontraet took the 
place of the first one and the Railway Oom- 
pany were justified in obarging the ordinary 
rates for the'through journey, sonsidering the 
fast that the reduced rates to Shalimar were 
only allowed when Shalimar was to be treat- 
ed asthe terminus and as to the knowledge 
of the plaintiffs, there existed a rule that no 
re-booking might be made from Shalimar to 
Howrah. There is also a rule to the effect 
that where reduced rates are allowed up to 
a certain station and goods are intended to 
be sent to a station further down the line, 
advantage eannot be taken of the redused 
rates for the portion of the journey for 
whioh redused fares are charged in booking 
through to the station whioh is further on, 
that ia to say, differential rates sannot be 
eombined with the ordinary rates so as to 
elaim less freight for the extended journey. 
The Railway Company, therefore, waa justified 
in refusing to give delivery of the goods 
until the proper amount of freight was paid 
by the plaintiff, 

The Ta arned Distriet Judge, as pointed out 
&bove, has held that the Hailway Company 
should have booked the goods straight 
through to Deoghur by the ordinary direct 
route and not «ia Howrah and, therefore, 
should only charge freights for the direot 
route, making allowance for the portion ' 
of the journey at reduoed rates, and sharging 
for the extra freight osoasioned by the 
neaessity to revert from Shalimar to the 
direct route which should have been taken. 
The contract, however, and it was made at 
the request of the plaintiffs, was that the 
goods should be taken by way of Shalimar 
and Howrah and the Hast Indian Railway and 
in taking the goods by that route, the Rail- 
way Company were only carrying out the 
sontract they had made'in agreement with 
the plaintiffs, so, the plaintifs were bound 
by that contrast to pay the freight by that 
rotte. 

With regard to the question of refusal 
to take delivery before re weighment it is 
settled that a Railway Company is not 
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bound by law either to re-weigh goods or. to 
certify shortage at the time of delivery. 
Junk? Das v. Bengal Nagpur Railway Com- 
pany (1), Jagan Nath Marwari v, East Indian 
Railway Company (2) and Ramjash Agarwala 
v. Indian General Navigation and Railway 
Oo. Lid. (3). The plaintiffs, therefore, sannot 
slaim that the refusal to take delivery 
was justified on the ground that re-weighment 
was not granted before delivery, It is oelear 
that if the plaintiffs were dissatisfied either 
with the amount of freight charged or the 
sondition of the goods when they arrived, 
they should have taken delivery and paid 
the charges demanded and would then have 
been able to take stepa to obtain any refund 
which was proved due to them. 

It seems that the bags in sase No. 15 of 
1913 were not damaged on arrival, some of 
them were leaking but the leakage was 
sollested and put into bags.’ 

In my opinion any further damage which 
osourred after the arrival of the bags was 
due to the plaintiffs’ own refusal to take 
delivery of them. 

The same arguments apply altogether to 
the suit No. 4 of 1914, In that oase the 
consignment arrived 2 bags short, but in the 
plaint there is no allegation that delivery was 
not taken on aecount of that shortage and 
the Railway were quite willing éo make 
allowance for the loss of these two bags. 
Mr, Khurshed Husnain, however, argues 
that the plaintiffs were justified in refusing 
to take delivery because of this shortage and 
could demand that not only should sompen- 
sation be given for the two bags, but that 
a reduction be made in the freight obarges 
by reason that no freight sould be charged 
for baga whioh had not arrived. As T said, 
there is no allegation in the plaint that 
refusal was made besanse these two bags 
were missing. Refusal was made partly 
beoaure the method of reekoning the freight 
was alleged to be wrong and partly because 
the Railway Company would not allowa 
consignment to be weighed. 

In my opinion then the Railway Company 
were justified in demanding the full rates 
of freight from the starting point in each 
case to Deoghur and the plaintiffs were not 


(1) 18 Ind. Cas. 509; 150. L. J. 211; 16-0. W. X, 
366. 

(2) 45 Ind. Cas. 938; 22 C. W. N- 902, 
. (8) 41 Ind. Cas, 387; 220, W, N, 310. 
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justified in refusing to take delivery. The 
Railway Company were entitled to sharge 
demurrage or wharfage for warehousing or 
keeping the goods until suoh time as they 
found that for the sake of their preservation 
ihey must be sold. Any damage or shortage 
that coourred after the plaintiffs’ refusal to 
take delivery was due to the plaintiffs’ 
mistaken refusal to take delivery. I would 
dismiss both the appeals and allow the eross- 
appeals in both the suits with oosts in both 
ihe sases. 

The judgments and deerees of the lower 
Appellate Court will be seb aside and the 
judgment of the Subordinate Judge be re- 
stored in each case. The defendants.respond- 
ents will get costs both in this and in the 
lower Appellate Court. 

Das, J.—I agree. 


Appeals dismissed, 





CALCUTTA HIGH COURT, 
APPEAL reom ORDER No. £0 or 1919. 
February 17, 1920, 
Present:— Mr, Justice Teunon and 
Mr. Justiee Beachoroft, 
KAMALA KANTA ROY AND OTHER8-— 
PLAINTIFF3—À PPELLANTB 
VOrSUS 
MONARADDI AND orners—Durenparta— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, v». 
8, 4— Application for ascertainment of mesne profits 
dismissed in defaulimAmount clatmed euceeding 
pecuniary jurisdiction of Court—Fresh application to 
Court having jurisdiction, whether barred, 


An application for the ascertainment of mesne 
profits was made to the Court which by its decree 
had awarded these profits, but the amount claimed 
was in excess of the pecuniary jurisdiction of the 
Court. The application, however, was disyissed in 
default under Order IX, rules 8 and 4 of the Civil 
Procedure Code. Thereupon aefresh application 
was made and in this, too, the amount claimed 
exceeded the Court's pecuniary jurisdiction; the 
application was accordingly re®urned for presenta. 
tion to & Court having jurisdiction. € hen presented 
to the iatter Court, an objection was taken that the 
application was not enteftainable in view of the 
order dismissing the first application: 


2^4 
KAMALA KANTÀ ROY t, MONARADDI, 
Held, that the order dismissing the first application 
was one made bya Court not of competent juris- 


diction’ and that the second application was main- 
tainable. [p 206, col, 2.] 


Appeal against the deoree of the Distriot 
Judge, Tipperah, dated the 27th of November 
1918, affirming.that of the Munsif, 4th Court 
at Comilla, dated the 4th of June 1918. 

FAOTS appear from the judgment. 

Dr. Sarat Chandra Basak (with him Babu 
Bhagirath Ohandra Das), for the Appellant,— 
The order of the 29th January 1916 should 
be treated as null and void or at least should 
be set aside. The Munsif’s Court bad no 
competent peeuniary jurisdietion to entertain 
an applidátion in a suit of that value. The 
present applidation i isa good applieation and 
should be deoidéd on merits, My application 
may be treated as a suit. Refers to Bhupendra 
Kumar v, Purna Ohandra Bose (1), Batkuntha 
Nath Kundu v, Mohananda Borat Modak (2). 


Babu Dhtrendralal Kastgir (with him 
M, Mohammed Abdul Hat), for the Respond. 
enis,.-—Dispossession - took place in 1904. 
1905. He has prayed for mesne profits in 
1907. Under section 50 of the old Civil 
Procedure Code he was to value mesne profits 
whioh had already aeerrued. The applios- 
tion for determination cf mssne profits was 
made in 1915. The suit was instituted in 
1908, when the old Civil Prosedure Code 
was in force, . Tha preliminary deoree was 
made in 1915 when the new Civil Prosedure 
Code same into forse. Order XX, rule 12, 
makes a departure, and olauge 2 is quite new. 
As regards mesne profits, refers to seotions 
211 and 212 of the old Civil Prosedure Code 
and to Puran Ohand v. Roy Radka Kishen 
(3). Applieation for ascertainment of mesne 
profits is an application in suit.  Refers to 
Order XX, rule 17, whioh approves the view 
taken in this Court, He only made an ap- 
proximate estimate, We only objected saying 
that the estimate was overvalued. A distinc- 
tion if always made between  mesne profits 
prior to the euit and those subsequent thereto. 
Ou the present application the amount of 
mesne profits due was Rs. 960 within the 
juriedi8tion of the original Munsif. A person is 
not allowed to caprisiously value his suit 
and ehoore his forum. Refers to Gulab 


4 
(1) 8 Ind. Cas. 34; 13 CO, L. J. 132; 15 O, W. N. 
d. 


(2) 58 Ind. Cas.. 170; 24 C. W. N. 842 
(3 


19 C, 182 (F. B.); 9 Ind. Deo, (N. B.) 584, 
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Khan v, Abdul Wahab Khan (4), As to 
jurisdietion cf the Munsif I rely on Bameswar 
Mahton v. Dilu Mahon (5) whioh is followed. 
in Panchoram Tekadar v. Kinu Haldar (6). 
Arpplieantion for mesne prcfits before institution 
of suit and that after suit stand on different. 
footings The order of the 29th January 1916 
isa bar to a fresh applieation, He may 
bring a regular suit or an applioation for 
restoration of the previous suit. In this ease, 
the case was kept pending for one year by 
the lashes of the plaintif deoree-holder.: 
Refers to section 11 of the Suits Valuation 
Act, They ought to have taken the objection 
the Court of Grst instance at the hearing of 
suit. Theyought to have applied for transfer 
at the earliest pcasible moment, So I submit 
section 11 as aforesaid ts a bar now. 

Dr. £. 0. Basa’, in reply.—I shall bring 
myself within the ruling in Bhupendra Kumar 
v. Purna Chandra Bose (1) and give up claims 
for three years. 


JUDGMENT. 

TEUNON, J.— ‘Chis appeal arisen ont of a 
euit for resov ry of possession of a certain 
parcel oor pareels of land and for 
mesne profits; The suit was instituted on the 
4th June 1907 and the deoree awarding 
possession and diresting enquiry into the 
amount of mesne prcfits both before suit and 
also peding the suit was made on the L5th 
July 1508, Appeals against thia desision 
followed and the final desision of ‘this Court 
was not arrived at until the 30th Maroh 
1915. Meanwhile on the 2nd January 19.5 
an application for the ascertainment of mesne 
profits was made in the Court of the 5th 
Munsif of Oomilla, the Covrt in which the 
original suit had been instituted and decided, 
Proseedings on this application continued for 
sometime but eventually on the 29th 
January 19.6 the application was dismissed 
for default in tHe absense of both parties, 
That was a dismiseal to which the crder 
and rule applicable is Order IK, rules 3 
ard 4 On the 2lat Decemder 1916 
or on the 30t5 March 1917, a seeond . ap- 
plication for ascertainment of njesne profits 
was again made jn the Ccurt of the 5th 
Munsif of Ocmilla It should be noted that 


when, the first application of the 2nd January 
€ 
(4) 31 C. £65, 8 CÌ W. N. 285. 
(6, 21 C; 556; 10 Ind. Deo. (x. 8.) 997 
(8) 15 Ind. Cas. 262, 40 C, 56. 
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1915 was made, the olaim was laid at a sum 
of Rs. 309 odd in respeot of tbe period 
before suit and a rum of Rs. 1,300 and 
odd in respect of the period pending suit. 
When' the second applisation was made, the 
aggregate claim had swollen to Rs. 1,700 
abd.odd.. On this sesond applicaticn the 
Munsif of the 5th Court made an order 
dismissing the applieation in so far aa it 
referred to the period before suit, and in so far 
as tbe period pending suit was concerned, the 
amount claimed being the sum of Rs. 1,400, 
he made an order which had the 
effect that thia application was represented 
in the Court of the 4th Munsif, that-Munsif 
kaving’ jurisdiction in all suits not exaseding 
Rs. 2,070 in value. In the Oourt of. the 
4th Munsif and again in the appeal to the 
‘District Judge it has baen held that the 
order of the Munsif, th Court, made on the 
99th January 19.6 has the effeot of making 
the present applicition not maintainable. 
It is against this order that the present appeal 
is preferred, 


On bebal? of the appellants it is sone 
tended that the order of the 23th January 
1916,.being one made in a Court of juris- 
distion nof eompetent to entertain an ap- 
plieation in a suit of that value should, be 
treated as null snd void or at least Should 
be:.eet aside and that the rrasent application 
- Bhould, therefore, be treated as one which 
should be proceeded with and deeided on 
the merits, On behalf of the espondents 
on the strength of the authorities in 
Upendra Chandra Singh v. Sakhi Ohand(7) and 
Purna Ohandra Ray v. Jogendra Nath (8) and 
the Full Bench case reported as Puran Chand 
v. Roy Radha Kishen (3) it is contended that 
further proceedings for the purpose of asoer- 
taining mesne profits oan be taken only 
by way of a fresh suit and tiat the present 
application for ascertainment of meene 
profits is not sush a suit. “We may next 
mention that in this Court tke appellants 
have given up their olaim for mesre profits 
in so far as the period antesendent to suit is 
concerned. Véhen this has been done, the 
„present caee is not to be (istinguished in 
any way from the case of Bhupendra Kumar 
v. Purna Ohandra Bose (1). We must hold 
that the order of the 29th January 1916 


(7) 15 Ind. Cas. 709; 16 0 


„L. J. 8. 
(8) 60 Ind, Cas. 262; 20 O.L. 


J, 470, 
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in the Court of the 5th Munsif, in 80 far as at 
least as itis dn order dismissing the ap- 
plication for ascertainment of: mesne profits 
pendent: lite, was one made by-a Court not 
of sompetent jurisdiction. On that ground 
we setit.asice, That order being set aside, 
it follows that there is no bar to the enter. 
tainment of the present application for aseer- 
tainment cf mesne profits. 

.We, therefore, set aside the orders of the 
Courts below snd decree this appeal and 
direst that the application for the ascertain- 
ment of mesne profits be now prcoeeded 
with and Leard and determined on ita 
merits, 

The aprellants are entitled to their aosts 
in all Courts. We assess tho-hearing fee in 
this Court at three gold mohurs, 

Bracscsorr, J.—I agree. 

Appeal decreed, 


BOMBAY HIGH COURT. 

First Civit, APPRAL No, 24! ox 1918, 
February 21, 1920. 
Present: — Mr. Justice; Heaton. 
HARGOVIND FULCHAND DOSHI— 
PLAINTI BE— A PPELLANT 

teTLUs . 
BAI HIRBAl1—DzrENDAST— 
RESPONDENT, 

Bombay Court of Wards Act (I of 1605), ss 33,72, 
applicability of, to suit against Gujarat Talukdar under 
Court of Wards—Interpretation of Statutes Legis- 
lature, intention of, obscure—Judge, duty of. 


fi Sections 31 and 32 of the Bombay Court of Wards 
‘Act are nob applicable to a suit against a Gujarat 
Talukdar whose estate is under management by the 
Talukdari Settlement Officer who has béen constitut- 
ed a Court of Wards. [p, 210, col, 1.; 

Where the Legislature has made its intention 
obscure, a Judge is bound io infer that there js no 
depaiture from the ordinary law intended, unless 
expediency or some other consideration compels an 
inference that it is intended. [p. 211, col. 2, 


Appeal from the decision of the Firat Class 
Subordinate Judge at Akmedkbad, in Suit 
No. 205 of 1917. 

"^ The sppeal was first? beard by Shah 
and Crump, JJ, who cn the 5th January 
1926 delivered the following judgments:— 
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Suam, J.—The plaintiff in this oase sued 
to recover Rs. 6,:00 on a bond dated 
15th Maroh 19:4 for Re. 5,000 with interest 
from the defendant, who is a Talukdar, 

The defendant admitted the execution of 
the bond and  sontended on the merits 
that she was an agricultnrist and that an 
account. as required by the Dekkhan 
Agrioultusists’ Relief Aot should be taken, 
She also pleaded that her estate was taken 
under management by the Talukdari Settlement 
Officer, that the said officer was constituted a 
Court of Wards, that he ought to have been 
joined as a guardian of the defendant as 
required by section 82 of the Bombay 
Court of Wards Aot, and that as no 
- notise was given to that offiser as required 
by section 31 of the caid Act, the suit was 
bad. 

The suit was filed on the 14th Marsh 
1917, just within three years from the date 
of the bond. 

The trial Court found on the merita 
that Rs. 6,800 were due to the plaintiff, 
but dismissed the suit on the ground that 
the absence of the  notise required by 
mention 31 and the non-joinder of the 
Talukdari Settlement Officer as a guardian 
ad litem of the Talnkdar, as provided by 
section 32 of the Bombay Court of Wards 
Ast was fatal to the suit. 

The plaintiff has appealed to this Court; 
and it is contended on his behalf that 
sections 3l: and 32 of the Court of Wards 
Act eannob apply to the present suit and 
that his claim should have been decreed 
by the lower Court. The respondent 
esontends that seetions 31 and 32 of the 
Oourt of Wards Act apply and that the 
noón-complianse with the provisions of these 
sections is fatal to the plaintiff's olaim, 
We have so far heard arguments only on 
this question of law. 

Thb few facts relevant to this point are 
not in dispute. The defendant is a Taluk- 
dar within the meaning of the Gujarat 
Talnkdars’ Act. The Talokdari Settlement 
Officer has ,been sonstituted a Court of 
Wards for the whole area, to whieh the 
Gujarat Talukdars’ Aot is applicable, by a 
notification dated 21st July 1908, published 
in the Bombay Government Gazette, Part 
I, at page 1474° under seetion 3 (c) of the 
Court of Wards Aot. In 1914 the manage. 
ment of the defendant’s estate was under- 
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taken by the Talukdari Settlement Officer 
under aeetion 28, That officer published a 
notification under seetion 29-B of the 
Gujarat Talukdars’ Aot inviting the claims 
against the Talukdar under that sestion 
and signed it as Talukdari Settlement 
Officer and Court of Wards. The olaim 
was duly submitted to that officer within 
the time prescribed by the sestion and 
ultimately the plaintiff filed the present 
suit against the defendant. 

It is claimed for the defendant that in 
virtue of the provisions of section 29 G of 
the Gujarat Talukdars’ Aot the provisions 
of seofions 31 and 32 of the Bombay 
Court of Wards Ast apply to the present 
suit; on the other hand, it is sontended 
that under that sestion the provisions of the 
Bombay Court of Wards Aot would apply 
without prejudios to, and so far as they were 
not inconsistent with, the provisions of the 
Act referred to in the sestion. Thus the 
question is whether sections 31 and 32 of 
the Court of Wards Ast ean be applied 


-without prejudice to and sonsistently with 


the provisions of Bombay Aot II of 1905 
(whish may be taken to be the Act 
‘this Aet! in 
section 29.G). The effeet of the application 
of these seetions isa question of secondary 
importanee in this oase. For even if the 
non-complianse with the provisions of - 
seation 32 of tha Court of Wards Aot 
may not be fatal to the suit, as pointed 
out in Amin Saheb vw. Sheikh Masle- - 
udin (1), it is clear that the absence of 
a notice required by sestion 31 of that 
Court, if the seotion applies, would be fatal 
to the suit, I may here dispose of tha 
contention raised on behalf of the appellant 
that this is not, a suit relating to the 
property of the ward within the meaning 
of section 31. I do not thick the conten- 
tion is sound.» I am of the opinion that 
a suit on & promissory note or a bond 
against a ward would be a suit relating to 
the property of the ward wen the meaning 
of sestion 31. 

The really Important RE therefore, 
is whether the provisions of sections 31 
and 32 oan apply to a. suit by a oreditor 
against a Talukdar Whose estate is under 
the management of the Talukdari Settlement 


(1) 37 Ind, Cas, 186; 40 B. 541; 18 Bom, L, R, 663: 


+ 
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: Offiser, so long as the said notifisation of 
1908 under section 3 (c) of the Court of 
Wards Act is in force. It isa question of 
practioal importanos so far as suits against 
the Gujarat Talokdars are conaerned. 

Sestion 29-G of the Gajarat Talukdars’ 
Act provides that on the issue of a 
notification under seetion 3 (c) of the 
Bombay Court of Wards Act sonstituting 

"the Talukdari Settlement Officer a Court 
‘of Wards, the provisions of the Bombay 
Court of Wards Act, 1905, shall, without 
‘prejudice to, and save so far they may 
‘be insonsistent with, anything contained in 
this Ast, be deemed to apply to or in 
‘respect’ of any estate, whioh may thereafter 
be taken under the management of the 
Talukdari Settlement Offiser under seation-26 
‘or seation 28, as if it were an estate under 
his superintendence as such Court of Wards 
and the Talukdar, whose estate is taken 
under managementis a Government Ward 
within the meaning, of that Act, It is in 
virtue of these provisions that sections 3l 
and 32 sre said to apply to the estate and 
the Talukdar in question. The osonditions 
as to the publieation of the notification 
and the management of the Taluokdari 


Settlement Officer referred to in the seotion' 


are satisfied. The question, therefge, is 
whether the application of sectiona 31 and 
82 involves any prejudice to the provisions 
of the Aot referred to in seation 29.G 
as ‘this Act’ and whether the sections are 
inconsistent in any way with that Aot. 
In order to determine the question of 
prejudice or inconsistency, ib is nesessary 
to examine briefly the ssheme and history 
of the relevant Acts, In 1862 an Aot 
was passed with a view to deal with the 
indebtedness of Talukdars in the  Distriot 


of Ahmedabad. It  eontaingd a  speoial 
asheme. I do not aeonsider it necessary 
to examine it in “detail, | It is enough 


to point ont that the Civil Courts 
were practically debarred from entertaining 
suits to recover debts against a Talukdar, 
in respect of, whose estate a declaration was 
made by the Government under section l 
of the Act, The Gujarat Talukdars’ Aot, 
with which we sre concerned, was passed 
in 1888. The last. seotion of that *Aot 
practisally limited the application of the 
Aot of 1862, The purpose of the Gujarat 
Talukdars’ Aet, as stated in the preamble, 
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was to provide for the revenue administra. 
tion and the partition of the estates held by 
& oertain class of land-holders in some of 
the Distrista of Gujarat. Its scheme ag 
disclosed in the provieions of the Aot was 
essentially to give effect to the said pure 
pose: and it is sufficient to say that gene- 
rally speaking, the scheme was quite different 
from that of the Bombay Court of Wards 
Aot of 1905, to which I shall refer pre- 
sently. It is relevant to point out that 
sections 26 to 28, as they stood before tha 
amending Act V of 1905, enabled the 
Talukdari Settlement Officer to take up the 
management under certain conditions which 
in no sense indicated any kind of disability 
on the part of the Talukdar eoncerned to 
sue or to be sued in a Civil Court. The 
property remained vested in the Talukdar 
and the Talukdari Settlement Officer was 
merely the manager of the estate. Up to 
1905 that undoubtedly was the rule appli- 
sable to the Talukdars, exceptin those cases 
where the estates were managed under 
Bombay Act VI of 1862. They were liable 
to be sued and competent to sue even when 
their estates were under the management 
of the Talukdari Settlement Officer under 
sestions 26 to 28. In 1905 the Bombay 
Oourt of Wards Aot was passed, and the 
provisions of sestions 4 and 5 of the Aot 
show that it was meant for land-holders 
who were disqualified to manage their own 
property and the disqualifications are indicat. 
ed in section 5. Its soheme, generally 
speaking, was different from that of the 
Gujarat Talukdars’ Act. It oreated a statu. 
tory disability for. sueh disqualified land- 
holders to sue or to be sued, subjeot to 
the provisions of seation 32, About the 
same time the Gujarat Talukdars’ Aet wag 
amended by Bombay Act II of 1905; and 
the amendment with which we are concerned 
was that the main Act was supplerhented 
by certain provisions on the lines of the 
corresponding provisions of the Court of 
Wards Aot, enabling the Talukdari Séttle- 
ment Officer to invite and to edjudioate the 
claims against the  Talukdari estates son- 
corned without any prejudiep to the right 
wf the creditors to sue Bo Talukdars, 
Seotion 23 was amended; but the amend. 
ment does not affeot the present point, 
Seation 29-A to 29-G, with whieh we are sona 
oerned, were insorporated in the main Act, 
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They are on the lines of the corresponding 
provisions in the Court of Wards Ast. 
Seetion 29-G wus enacted with a view to 
provide generally by reference that the pro- 
visions of the Bombay Court of Wards Aot 
may apply under certain circumstances so 
far as they may be applicable without 
prejudice to and sonsistently with Aot lI 
of 1905. Thus in 1905 the Legislature did 
nob make avy provision in terms against the 
sompetense of the Talukdars whose estates 
were taken under management under sec- 
iion 26 or 28 to sue or to be sued in the 
ordinary way. “ 

For eonvenienee tbe Legislature provided 
in section 22-G for the applisation. of the 
provisions of the Bombay Court of Wards 


Act, so far they can apply without prejudice . 


to the main Ast as amended in 1905, by 
a general reference to the Bombay Court 
of Wards Act under certain conditions. This 
method of legislation has its own inson- 
venienees, for ās oaession arises the Courts 
“hiyo to determine whether the partisular 
provisions in the Court of Wards Aot could 
be applied without prejudice to or soneist. 
ently with the amending Ast, and in 
doing so the Courts have not that assist. 
anee in determining the intention of the 
Legislature, which they would have when 
the provisions are direotly incorporated in 
the main Act, Under these siroumstancea 
it is difficult to determine the intention of 
the Legislature with referense to the particu. 
lar provisions. Just asthe words in section 
29.G making applicable the provisions of the 
Court of Wards Act are general, it must be 
remembered that the saving olause also is 
very wide in its terms. We ought to construe 
these worda in their plain aud natural sense 
and determine whether in applying sestions 
31 and 32 of the Bombay Court of Wards 
Aoteany prejudice to or inconsistency with 
Act IT of 1905 is involved. In my opinion 
in the absence of any clear indication, the 
question of prejudice or insonsistensy should 


ba considered in the light of the general. 


ssheme and history of the Gajarat Talukdars' 
Aot and the provisions contained in seations 
29.A to 29 E. Ssotion 29 D specifically pro. 
vides that, adbjest to certain 
whieh are not material for the present pur- 
pose, nothing in the section shall ba eon. 
strued to bar the institution of a suit ina, 


. Qivil Court for the recovery of a claim - 
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against a Talukdar whose estate is taken 
under the management or his property, 
whish bas bsen duly submitted to the 
managing offiser. This does not confer any 
right to sne, but it expressly saves the 
right of suit against a Talakdar whose 


estate is taken under management without 


any limitation. This provision is inserted 
in an Aot, whioh neither ereates nor implies 
any disability in the Talukdar to- sue or 
to be sued in the ordinary way. Under 
the eireumstaneces it is slear to my mind 
that while amending the Gujarat Talukdars’ 
Act in 1Ł05, the Legislature did not create 
or imply any such disability apart from 
the provisions of gestion 29-G. Having re- 
gard to the general terms of the saving 
clause in that sestion, it resms to me that 
the application of sections 3l and 32 of the 
Bombay Court of Wards Act does involve a 
prejudies to the provisions of the amending 
Aot particularly to sub-sestion (3) of seo- 
tion 28-D. These two, sections are appro- 
priate in the Bombay Court of Wards Aot, 
In my opinion they are vot essential and 
at any rate not equally appropriate in the 
Gujarat Talukdars’ Act: and I am not satis- 
fied that the Legislature intended to effect 
such an important procedural shange with- 
out „expressly providing for it. in the main 
Aof, as is involved in the appheation of 
sections 3l and 32 to suits against the 
Gujarat Talukdars whose estates are taken 
under management under rection 26 or tes- 
tion 28. The fact that olaims were in- 
vited in the present care under section 29 B . 
and not under the corresponding provision 
of the Court of Wards Aot indisates that 
ihe prceedure under the Gujarat Talukdars’ 
Ast was intended to be followed. „Apart 
from this eonsiderationv, however, I am of 
opinion that the application. of sections 31 
and 82 of the Bombay Court of Wards Aat 
involves a prejudice to the provisions of 
the Gujarat Talukdars’ (Amendment) Ast, 
1905, even if they are not inconsistent with 
seotion 29 D, sub section (3). There are 
many provisions in the Court of Wards Act 
which ean apply to Talukdars and their 
estates under -sestion 29.(4 without any 
prejudice to the Gajarat Talukdars’ Aot, 
But-seations 3l and 32, do not seem to me 
to fallin that category. 

Lam, therefore, of opinion that the suib 
was properly brought against the TaluEdar 
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and is not bad for want of notisa required 
pd E ol of the Bombay Court of Wards 
8 
I would, therefore, hear the ss on the 
other issues and pass a dearee in favour of the 
plaintiff for the amount which may be found 
due ‘on the bond ausd upon, 


UrumMP, J.—The only question for our 
decision is whether sestions 31 aud 32 of 
the Bombay Court of Wards Ast (Bombay 
Act I of 1505) are applicable to this suit, and 
if so, whether the suit is barred by those 
provisions. 

The fasts, so far as they are nesessary for 
fhe determination of this question, are as 
follows. The defendant is a Talukdar and 
as such within the ssope of the Gajarat 
Talukdars’ Aot (Bombay Aot: VI of 1888). 
In 1908 by a notification of the Local 
Government under clause (c) of the proviso 
to section 3 of the Bombay Court of Wards 
Act the Talukdari Settlement Officer was 
appointed to be a Court of Wards for the area 


to whieh the Gujarat Talukdars’ Aot extends. 


In 1914 .the Talukdari Settlement Officer 
took eharge of the defendant's estate with 
the sanotion of the Looal Goyérnment under 


section 28 of that Act. The present suit was 
filed on Marsh 24th, 1917. 


The question for deeision arises thus. It 
is argued that upon there facts, secfion 29 G 
of the Gujarat Talukdars’ Act somes into 
operation, and that the result is that seotions 
31 and 32 of the Bombay Court of Wards 
Aot apply, and as admittedly the pro- 
visions of those seations have not been com- 
plied witb, tbe suit is barred. That section 
29 G of the Gujarat Talukdars’ Aot does 
apply cannot be contested. The fasts here are 
precisely those oontemplated in that seotion, 
The question is what is its effect, The 
operative words are-as follows: “The pro. 
visions of the said Bombay Court of Wards 
Aot.,.shall, without prejudice to, and save 
so fir as they may be -~ inconsistent with, 
anyihing contained in this Act, he deemed to 
apply to, or in respeot of, any estate 
which may...be taken under the manage- 
ment -of "the said Talukdari Settlement: 
Officer...as if it ware “an: estate under 
his superintendence as such Court of Wards, 
and the Talukdar whose estate is taken undef 
management a Government Ward within the 
meaning of that Aot,” 
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The only words which ean be invoked as 
limiting the applisability of the Bombay Oourt 
of Wards Ast are the words underlined 
(italicised) above. Aud the question is whether 
those words preolude the appliability of the 
Court of Wards Aot to the present case. The 
proposition urged before us was that see. 
tions 31 and 32 of the Bombay Court of 
Wards Act were inconsitent with and not 
without prejudice to section 29-D (3) 
of the Gujarat Talukdars’ Act. The argu- 
ment was that section 29-D (3) gave an 
vurestrisated right to sue and that that 
right sould not be fettered in any way 
without ineonsistenoy or prejudice. 

The proposition does not (in my opinion) 
bear examination. [6 rests on a mistaken 
view of the true meaning of sestion 29-D of 


' the Gujarat Talukdars’ Act. The right of suit 


exists absolutely. it is not given by '&ny- 
thing enacted in the Gujarat Talakdars’ 
Act. That Aot may limit that right but 
does not sonfer it, The true meaning and 
effest of slause 3 of section 29-D is not 
to eonfer any right, but to remove the 
bar whioh might otherwise be held to be 
imposed by the preceding olauses of the 


section. Those olauses would otherwise 
be capable of the  eonstruotion that 
the Legislature having indicated the 


forum and the remedy, recourse to the 
Civil Courts is barred, The right of suit 
is left unfettered so far as this seotion 
is gonoerned save in the case of elaims settled 
by sonsent. [It may be noted here that the 
present olaim was duly submitted within 
the meaning of olause (3).] Now seotions 31 
and 32 of the Court of Wards Aot impose 
two limitations upon the right of suit, The 
first ia that notice shall be given to the Court 
of Wards (sestion 31); the sesond that the 
Court of Wards shall be named as guardian 
ad litem of the Government Ward. The 
Liagistature says to the oreditor in seajion 
29 D ofthe Gujarat Talukdara’ Aot: ‘‘Nething 
in this section shall bar your-right te sue the 
Talukdar,” and in the Court of Wards Aot: 
"You shall not sue the Talukdar without 
giving notise and without naming , tha 
Talnkdari Settlement Offisar of the Court 
of Wards as the guardian ad litem of the 
Talukdar.” Had the Legislature in the 
former enaetment said: “Nothing shall bar 
your right" the case would ba different, 
As the enactments stand I see no inconsig. 
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tency between these two directions, nor (in 
my opinion) does the second operate to the 
prejudice of the first. The result is that 
sections 31 and 32 of the Bombay Oourt of 
Wards Act must be held to be applieable. 


The sesond question is what is the effect 
of these sestions. The point has been 
discussed by this Court in Amin Saheb v. 
Sheikh Masleudin (1), and it has there been 
pointed out that the omission to somply with 
section 32 does not necessarily entail the 
dismissal of the suit. Therefore, section 31 
alone need be considered. Jt is imperative 
in its _terms—as imperative as section 80 
of the Cade of Civil Prosednre from which 
it ia derived. It was argued that a suit such 
as the-present is not “a suit relating to the 
person or property of a Government Ward," 
and the case Jast cited is relied upon. But 
so far as this point is concerned, the ratio 
decidendt there was that the suit related to 
the property of an institution of which tbe 
Government Ward was a trustee. That is 
net so here. This suit is a suit to recover 
money alleged to be due ona bond executed 
by the Talukdar. That is, in my opinion, & suit 
relating to the property of the Talukdar. It 
follows that the suit is bad for want of notice. 
I would, therefore, confirm the deeree of the 
lower Court and dismiss thè appeal with 
oosts. 


Suan AND Orume, JJ.—In view of the 
difference of opinion on the point arising 
in this appeal, we state the following question 
of law for determination under the proviso 
fo sub-section 2 of seotion 98 of the Code of 
Civil Prosedure:— 

Whether sestions 31 and 32 of the Bombay 
Court of Wards Aot are applisable to the 
present suit? 


. Mr. B. G. Rao, for the Appellant. 
Mr. N. K. Mehta, for the Respondent, 


° . FINAL JUDGMENT. 


 . HzaroN, J.— The judgments of Shak and 
Crump, JJ., state the facts with such fulness 
and olgarness that I need not repeat 
them. Í ; 


"The point for decision is whether seations 
81 and 32 of the Bombay Oourt of Warda 
Act are applicable to this suit. I find that 
they are not, 

“By the Gajarat Talukdare’ Aot and Court 


INDIAN OASES, 2 


[1920 


of Wards Aot the right to sue a Talukdar 
in the one sage and a Government Ward in 
the other, is left unaffested, except in certain 
specified cases with which we are not now oone 
serned; though suits against the Court of 
Wards and offisers soting thereunder are, 
broadly speaking, prohibited by seetion 45 of 
the Court of Wards Act. The point I wish 
to emphasiee is: that the suits which are 
unaffected are suits, not against Government 
or any officials, but against the  Talukdar 
or the Government Ward in person and by 
name. This is clear from the provisions of 
the Act in general and from sestion 16, 

elause (3), of the Court of Wards Aot and 
section 29-D (3) of the Gujarat Talukdars' 
Act in particular. But though this is so, the 
provisions of the Court of Wards Aot show 
to my mind with unmistakable clearness 
that though the suit is against the Govern- 
ment Ward by name, it is, except in form 

and name, a suit against the manager of 

of the Government Ward’s property. This 
is manifest from seotion, 32 of the Court of 
Wards Act, which provides that the manager 
“shall be named as the next friend or 
guardian for the suit,” Thereafter the suit 
necessarily proceeds in actual practice as if 
the manager and not the ward was the 
litigant. In pursuance of thia purpose seo- 
tion 31 pf the Court of Wards Ast requires 
a notice of two months before the suit is 
brought, just as'in the sane of suits against 
Government servants. In private suits no 
Buch notice ia under the ordinary law required, 
Then sestion 35 sontemplates suita by the 
manager on behalf of the Ward, afarther | 
confirmation of the proposition that the 
purpose of the Act is ta treat the manager, not 
the ward, as the real litigant. 


Is the policy of the Gujarat Talukdars’ 
Aot similar P. If it is, then it is to my 
mind quite oleargthat section 29-G of the 
Gujarat Talukdars’ Ast must be read ag 
making sections 3l and 32 of the Court of 
Wards Ast applicable to suits against 
Talukdars in eases such as the present, The 
reasons for thia proposition need no further 
amplifieation as itis, I think, assepted by both 
Shah and Orump, JÈ. 


Bubif the polioy of the Gujarat Talukdars’ 
ot is -different; if that, Aet contemplatea 
the Talukdar bimself as the real litigant; 
in other words, if it regards a suit like the 
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present as in substanoe and in reality a suit 
against the Talukdar personally; then to 
apply seetions 21 and 32 of the Court of 


Wards Act would be to go clean against the’ 


policy of the Gujarat Talukdars’ Ast, 


The judgments which have led to the 
reference of this appeal to me, show that 
the matter ean be effestively argued both 
ways. I have, therefore, to find some oon- 
siderations whish to my mind sonolusively 
point to one solution as correct rather than 
the other, 

I find two such considerations, one purely 
general, the other peculiar to the circum. 
stances of the two Acts under discussion; and 
fortunately both point the same way. 


The general sonsideration is this: "Phe 
applisation of limitations such as are imposed 
by seotion 31 and 32 of the Courtof Wards 
Ast could be secured for suits against 
Talnkdars by two methods. First, by 
eraeting in the Gujarat Talukdars’ Aot 
provisions similar to gestions 31 and 32 of 
the Court of Wards Aot. This method has 
not been adopted. Or second: by insorporat- 
ing the provisions by reference; as it is said is 
done by sestion 29 of the Gujarat Talukdars’ 
‘Ast, As to this I feel bound to say that 
if itis the method adopted by the Ljegisla- 
ture, if 18 an unwise,a olumsy and a most 
confusing method. The provisions sontained 
in-sestions 31 and 32 of the Oourt of 
Wards Act are special and pesuliar, If it 
is intended to apply them to any particular 
olass of suits, that intention ought to be ex- 
pressed with unmistakable clarity. Unless 
the contrary is made manifest, the ordinary 
law as to filing suits must apply to suits 
against private persons A suit against a 
Talukdar is a suit against a private person, 
I do not see how any ong oan say that 
it is made manifest that seations 31 and 32 
of the Court of Wards Act apply to sush a 
suit. It is quite reasonable to infer, in spite 
of the diffienlties, that the Legislature in. 
tended seetions 31 and 32 to apply and 
this Orump, J., has’ done; and he may be 
right; for the intention of, the Legislature 
is sometimes an uncertain thing, But no 
ont san, I think, say that the intention of 
the Legislature in this matter is made mani. 
fest with unmistakable oslearnese. Yet it 
would have been very easy to make it 
9elear. On general grounds, therefore, I 
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infer that the usual law applies and not sea. 
tions 31 and 32. 

The particular reason which appeals to 
my mind is this. In the oase of Talukdars 
there is not asin the sase of Government 
Wards, the same need for such provisions 
as sections 31 and 32 of the Court of Wards 
Aot contain: for the severance of the Talnk- 
dar from his estate is less complete, the 
Ynanagement is of a more restristed kind, 
Consequently there is less need to treat 
a euit against the Talukdaras if it really 
were a suit against the manager. What I 
have said is apparent from the following 
facts: a manager under the Court of Wards 
has power to sell exohange, mortgage, charge 
or let the property (section 26, Court of 
Wards Ast). A manager under the Gujarat 
Talukdars’ Aot has substantially only the 
power of letting, leasing and getting in the 
profits [Gujarat Talukdars’ Aot, seotion 29 
(1) and sestion 30 (2) (o). The 
manager under the Gujarat Talukdars 

< Act is to divide the surplus receipts amongst 

the Talukdars (section 29 (3)); the manager 
under the Court of Wards Ast disposes of 
the entire profit in a manner similar t3 
that of a guardian (seetiong 23 to 27 of 
the Court of Wards Act). Lastly the 
manager under the Court of Wards Aot 
is appointed for more than a temporary 
purpose and usually retains his position as 
manager so long as the esonomio condition 
of the estaterequiresit, A manager under 
the Gujarat Talukdars’ Aot on the other 
hand is often appointed for a much more 
temporary purpose, as for example, 
to avoid danger to the publio pease 
(section 26), or pending the partition of 
a Talukdari estate (sestion 27). It is true 
that at the request of the Talukdar a manage- 
ment may come into existence similar to that 
under the Court of Wards Aot (seotion, 28) 
and the management in this case is gf that 
kind. But under the Gujarat Talukdara’ Aot 
this is only one of several deasriptiona of 
management, under the Oourt of Wardy Aot 
itis thesole desoription. 

As I have indiested already where the 
Legislature have made their intentions so 
obssure, a Judge is, I think,* bound to infer 
that there is no departure from the ordinary. 
law intended, unless e«pediensy or some 
other consideration compsls usto infer that 
it was intended, Ido not think that expedi. 
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ensy or anything else comple one to infer 
that sections 31 and 32 of the Ocurt of 
Wards Aot are applicable to suits against a 
Talukdar. Even when his estate is under 
management, a suit filed inthe ordinary way 
ean proceed without any serious fear that 
justice will not be done. 

Whether for cther ressons altogether the 
manager in person or in virtue of his office 
is a proper or a Deaesfary party to such 
a suit as the present, isa different matter 
altogether, a matter which has not been 
diseussed and as to whieh I say nothing. 

J, therefore, hold that suit in this eate is not 
barred and that the deeision of the lower 
Conrt is wrong. 

The result is that the case is now referred 
bask to the Benah Before which it was 
argued who will presumably dispose of the 
appeal, and make a final order. 

Order accordingly, 


Bahadur 


one of the appellants had died before it was passed.- 
[p. 213, col. 2.] 

Where by a deoree different perscus are awarded 
costs separately against certain other persons, an 
application by each of the persons entitled to costa’ 
for execution of the decree against those made liable 
for the costs is not irregular, [p. 213, eol. !.] 


Appeal sgainst the orders passed by the 
lat Sub-Judge, Mongbyr, dated the 22th 
May 1919. | 

Messrs. P. N. Sinha, N. O. Sinka and N. O. 
Ghose, for the Appellant. 

Messrs. Kulwant Sahay and Jagannath 
Frasad, for the Respondents. 

JUDGMENT. 

Courts, J.—These appeals 
three exeaution proceedings. 
shortly as follows: 


arise out of 
The facts are 


The residuary ijmali share of Mahal: 
Bishazari, which consisted of a large number 
of Mauzas, was sold for arrears of revenue 
and was purchased by Rai Baijnath Goénka ' 
in the name, of his servant. 
Meghraj Mal. After the purehare, 15 out 
of the total number of proprietors brought 


- a suit to seb aside the sale,the remaining: 


PATNA HIGH COURT. 
MriECELLANEOUS O1VIL Appsats Nos. 140, 147 
AND 148 or 1919. 

June 11,. 1920, 

Present :—Mr. Justice Coutts and 
Mr. Justice Adami, 

Rat Bahadur BAIJNATH GOENKA— 
JULGMENT-DEBrOR—APPELLaANT 
te? sus 
Tus How sie Maharaja SIR RAV ANESHW AR 
PRASAD SINGH BAHADUR, G., 0.1, E, 

AND OTHEk$— DEOsEE- HOLDEnS—REsPONDEATS, 

Civil Procedure Code (Act V of 1908), O. XXI, v. 
15, O. XLV, v. 15—Frivy Council decree—Leave to 
execule decree obtained by some only of several decree- 
holders—Application on behalf of all, whether main- 
tainae— High, Court, jurisdiction of, to question decree 
of Privy» Qouncil— Decree, awarding costs separately 


against several persons—Separate applications for 
execution, whether irregular, 


‘ Whére there are several decree-holders under & 
decree of the Privy Council, but ali of them have 
not obtained permission under Order XLY, rule 16, 


of the Civil Procedure Code to execute the decree, 


those who have oltained permission are entitled, 
under Order KAI, rile 15, to apply for execution on 
behalf of all. [p 213, col. 1.) 

A High Court has Wo jurisdiction (o question a 
deoree of the Privy Council and to hold that it is 
vojq apd incapable of execution on the ground that 


suit was deoreed, the sale was 


proprietors being made sesond party defend. 
ants. Ont of these second party defend. 
ante, nine subsequently besame plaintiffs, The’ 
cet aside 
and a certain amount in costs was awarded : 
to the 15 original plaintiffs and another: 
amount to the nine plaintiffs, who subsequently 
joined. Rai Baijnath Goenka Bahadur” 
appealed tothe High Court against the 


‘decree and wassuooessful, the appeal being» 


decreed with sosts. Against this deoree of the: 
High Court, six plaintiff proprietors appealed: 
to the Privy Council, This appeal was” 
guecessiul, the decree of the High Court: 
was set aside and the decree of the Sub-' 
ordinate Judge , was restored; the appeal” 
was deoreed with costs, Five of the suo- 
cessful appellants to the Privy Counoil then. 
made the three “applications for executicn, : 
out of whioh the present appeals arise.: 
The applications were resisted by the: 
judgment-debtcr on varibus grounds, which: 
are detailed in, the judgment of; the 
learred Subordinate Judge, but these — ob-: 
jeetions have all been disallowed’ and the. 
judgment.debtor has „appealed to tbis’ 
Court." a. i 

The frst point urged before us is that: 
the deoree-holders, instead of applying only: 
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for execution of the Frivy Council desree, 
have also applied for execution of the 
High Court and the Subordinate 
‘Judge’s Court decrees, whioh they are not 
entitled to do, as there is only one decree 
subsisting, namely, tho Privy Council deoree. 
An examination of the applications for 
execution, which have been made, however, 
shows olearly that this is not so. What 
‘has happened is that by the Priyy Counoil 
desree different persons have become en- 
titled to eostas in the Privy Council, in 
the High Court and in the Court of the Sub- 
ordinate Judge, and in order to avoid the 
eonfusion, whioh would have arisen from 
making one application for several sets of 
costs against several persons in respeot of 
the costs allowed by the Privy Counoil 
on account of eaah of the three deorees, 
the decree holdere, who have applied for 
execution, have made three separate appli- 
eations for the exeoution of the Privy 
Council deoree for costs against the different 
persons, from whom they are entitled to 
sosta in respeot of the three desrees. The 
three applications are really one application 
for execution of the Privy Connsil decree 
for sosts, split up, into three for the 
eonvenienss of all parties. This objeation 
has, in my opiniov, been rightly rejested 
by the learned Subordinate Judge, * 


The second point urged is that as all the 
decree holders under the Privy Counoil 
decree have not obtained permission under 
Order XLV, rule 15, to exeonte the deeree, 
the applications should be dismissed. It 
appears that all the deoree holders under 
the Privy Counsil dearee have not obtained 
permission, but only those have made this 
application who have obtained permission, 
and they have applied for execution on 
behalf of al! the deeres.hqglders. This they 
are entitled to do under Order XXI, rule 15, 
and I oan see no reason to interfera on 
this ground, 


The last point urged in support of these 
appeals is that ome of the appellants, Abdul 
Wahid, diéd before the passing of the Privy 
Council deores and sconsgquently the decree 
is void aud cannot be exeouted. In, the 
first plase, I am not prepared to, agred 
that this Court is entitled to hold that 
a desree of the Privy Oounsil is void. 


This point was dissassod in the ease of: 


Deonandan Prasad Singh v. Janki Singh 
(1) and in that case the learned Judges 
held on the authority of Flood v. Egan (2) 
that Courts in this country sould not, 
Apart from this also, the contention eannot 
susoeed, Ordinarily, when an appellant 
dies during the pendeney of an appeal, if 
the right to sue does not survive to the 
other appellants and if substitution of the 
legal representatives of the deosased appel. 
lant is not made, the appeal abates, only 
in so far as that partieular appellant is 
soncerned. In the present oase, we do not 
know whether the right to sue did survive 
to the other appellants, but evan if it 
did not, the only effest of the failure to 
substitute would be that the deeree, in so 
far as if was in favour of this  deseased 
appellant, would be void. As I have 
already said, however, in my view this 
Court: cannot question the Privy Oounail 
deoree. 

In the result then I would dismiss these 
appeals with costa, 

ADAMI, J.—I agree. 

Appeals dismissed. 


(1) 58 Ind, Cas, 322; 1 P. L. T. 326; 5 P. L. J. 814; 
2 U. P. L. R, (Pat) 108; (1920) Pat, 266, 
(2) (1899) 20 N. S. W. R. 837. 





BOMBAY HIGH COURT. 
APPEAL FRO 4 OssER No. 9 or 1918. 
January 9, 1920, 

Present: —Mr. Justioe Shah and 
Mr. Justice Crump. 
NARAYAN BALAJI NAGARKAR — 

DEFENDANT— ÁPPÉLLANT 
UETSUS 
KASHIBAL KESHAV DAND-NAIK 
—PLAINTIFE — RESPONDENT. 

Quardians and Wards Act (VIII of 1890), ss. 35, 80, 
87 —Suit by ward against. guardian, when permissible 
—(Quardían, representatives of, whether liable te 
account, = 


Section 33 of the Guardiang and Wards Act is 
no bar toa suit by a ward, after the powers of the 
guardian have ceased and a new guardian has bean 
appointed, against the late guardian for an account 
of the management, and where the late guardian 
has died, his representatives are Hable to account if 
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ib can be established that the property of the minor 
did go into the hands of the guardian and thence 
into the hands of his representatives. [p. 215, col. 1.] 


Appeal from an order passed by the 
Joint Judge, Poons, in Appeal No. 78 of 
- 1916, reversing the devreese passed by, and 
remanding the suit to, the Additional 
Subordinate Judge at Poona, in Civil Suit 
No. 355 of 1913. 4 

Mr. J. R. Gharpure, for the Appellant. 

Mr. W, B. Pradhan, for the Respondent. 


JUDGMENT, 

Crump, J.— The question for determination 
in this oase is whether the present suit is 
barred by reason of anything contained in 
sections 85and 36 of the Guardians and Wards 
Aot (Aot VIII of 1910). 

On Ostober lst 1900 Keshav, the deceased 
husband of the plaintiff, was left as the sole 
surviving male member of his family, and 
beoame owner of the family estate, Balaji, 
father of the defendante, who was Keshav's 
maternal grandfather, assumed the manage- 
ment, as Keshay wasa minor, and on July 
7th 1902 he was appointed guardian of the 
minor’s property under the Guardians and 
Wards Aot by the District Court of Poona, 
He continued to act as guardian up to the 
death of Keshav in September 1£06. After 
Keshav's death Balaji sontinned to manage 
the estate on behalf of the minor plaintiff 
and on June 26th 1907 he was appointed 
guardian of the property by the District 
Court. Balaji died in July 1907. 

In this suit the plaintiff prays for an account 
for the whole period during which Balaji 
was in oharge of the estate, .t?z., from Ootober 
Ist 1900 to the date of his death, That 
as against Balaji she would be ertitled to 
an ascount is not disputed: the sole question 
is whether she ia bound to proceed under 
the speoial Aot, or whether she has also a 
remedy apartfrom that Aet. It ia necessary 
in the, first place to distinguish as to the 
capacity in which Balaji was from time to 
time managing the property— 

I. From Oetober Ist 1900 to July 17th 
1902 Balaji was not a guardian appointed 
by the Court. 

IIl. From July 17th 1902 upto Keshav's 
death in September 1906, he aeted as the 
guardian of Kesha?’s property duly appointed 
by the Court, and itis to be observed that he, 
on July 21st 1902, gave a bond as provided 
hy seotion 34 (a) to duly account. 


III, From the date of Keshav'a death in 
September 1906 until his appointment as 
guardian of the minor plaintiff on June 26th 
1907 Balaji was again in eharge, not as a 
guardian duly appointed by the Oourt but in 
his private sapacity. 

IV. From Jane’ 23th 1907 until his 
death in July 1207 Balaji wasin charge of 
the estate of the minor plaintiff as her 
guardian appointed by the Court. He gave 
no bond to account under section 34 (a). 

In view of the finding of the lower Áppel. 
late Court it is unnecessary to sonsider- the 
period after Balaji’s death, for it is found 
that one Godubai, and not the defendants, 
was in charge of the estate after that event. 

It will be observed that the nature of 
Balaji’s connection with this estate varies 
from time to time, and his liabilities must 
depend upon the seapaeity in whieh he asted 
in dealing with the property. That the 
same individual was in eharge throughout 
is an aesidental sirsumstance whish must 
not be permitted to import confusion. Du- 
ring the first and third periods he was not a 
guardian appointed under the Ast. ln the 
first period there was no appointment and ag 
to the third period bis powers as guardian 
seased on the death of Keshay, So far as 
these periods are conserned, it oannot be 
contended that the Guardians and Wards 
Ast is any bar to the suit. As regards the 
seaond and fourth periods thera is a further 
distinotion. During the sesond period he was 
the duly appointed guardian of the estate of 
Keshav, and had given an administration 
bond. During the fourth period he was the 
duly appointed guardian of the estate of the 
plaintiff and had given no such bond. The 
plaintiff aa regards the fourth period ig 
suing the representatives of her guardian. 
As regards the second period she is suing the 
representatives ofsthe guardian of her late 
husband, Though apart from the apesial 
provisions of the Guardians and Wards Act 
she is entitled fo sue for an aasount, the 
distinstion has to be kept in mind in son- 
sidering how far the proyisions of the Aot 
may bar a suit. In the one case seetion 35 of 
the Aet may be applicable, in the other 
gestion dô, i 
e The'effect of sestion 37 of the Aet slearly 
is that’ a suit will note lie against the 
guardian or his representatives to enforee 
any remedy provided by sestions 35 and 33. 
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save as provided in those seotions. Sestion 
39 contemplates (:) the assignment of the 
bond, (7i) a suit on the' bond to recover any- 
thing due on a breach of the bond. Now 
the present suit isnot based on the bond 
nor does it seek to enforce the bond, and 
it is not, therefore, (in my opinion) barred 
by sestion 35. Seotion 36 deals with a 
suit instituted by a third person. For such 
a suit the leave of the Court is required, the 
objest being undoubtedly to prevent guardians 
being improperly harassed by third persons, 
There is nothing in the sestion itself to bar 
a suit by the ward after the powers of the 
guardian have ceased, and a new guardian 
has been appointed, as isthe case here. So 
far as I understand the objest of the Legisla- 
ture, there is no reason for imputing to it any 
intention to bara snit bya duly appointed 
guardian, In my opinion these seotions must 
be construed striotly and should not be held 
to bar the right tosue unless that eonelusion 
is unavoidable. I do not think that such a 
conclusion necessarily follows in .this case, 
That a new ‘guardian san maintain a suit 
against a previous guardian has been held 
by the Calentta High Court in Kaniz Fatima 
v. Sajjad Hosain (1), though the arguments 
urged upon us here were not apparently 
advanced in that case, For the reasogs which 
I have given those arguments do not appear 
to me be valid, 


, In co far as the suit is against the “re. 

presentatives of the late guardian if it be 
established that property of the minor did go 
into the hands of the guardian, and thenoe 
into the hands of his repesentatives, there 
seems no sound reason why those represen: 
iatives should not be liable to assount. 
That is the effest of the lower Appellate 
Court's order and that is, I think, a sorreat 
view. It is in sonsonanoe*with the opinion 
expressed by the Caleutta High Court in 
Maharaj Bahadur Singh v. Basanta Kumar 
Roy (2), which appears to me, speaking 
with due deference, a eorrest exposition of 
the law. : . 


I would, therefore, sonfirm the order of 
the lower Court and dismiss this appeal 
with sosts, The aross. objestions will also be, 
dismissed with aosta . 


(0) 34 C. 211. 
. (2) 18 Ind, Cas, 876; 17 C. W, N. 696. 


Saag, J.—I agree. T desire to add that 
we bave considered the desisinn in Manman- 
thonath Bose Mullick v. Basanto Kumar Bose 
Mullick (3), relied upon by Mr. Gharpure 
in support of the appeal, It is based upon 
an earlier desision of the Court under Ast 
XL of 1858 and seotion 41 of the Guardians 
and Wards Ast of 1890, Thera is n3 
reference to seotion 37 of the Guardians 
aud Wards Aot in the judgment. With 
great deference to the learned Judges, L 
am unable to accept the view taken in that 
ease. Section 30 saves all ramedies open to 
a ward or his representative against his 
guardian which are not expressly provided 
in sections 35 and 35. In view of this 
reservation I do not see how a suit like the 
present snit can be said to be barred, unless it 
is shown to be a suit eontemplated by either 
of thesesestions. I do not think that the 
present suit is one contemplated by section 
35 in any sense. As regards sestion 36, 
after a oareful consideration of the seope 
and terms of the section, I have come to 
the sonclusion thet the section does not 
apply to a suit filed by a guardian appoint- 
ed under the Guardians and Wards Aat 
on behalf of his ward against the legal 
representatives of a deseased guardian of 
the ward for acsounts. As regards seotion 
41, is is true that the summary remedy 
contemplated by sub-section (3) is open to 
such a guardian. But I do not see how 
the existense of that summary remedy oan 
be a ground for exelading the ordinary 
remedy by way of suit. The Caleutta High 
Court has taken the same view in Kantz 
Fatima v. Sajjad Hosain (1). 


In the present ease there is no order 
under section 48, sub sestion (4), declaring 
the previous guardian to be discharged. 
Apparently the deseased guardian is said to 
have filed aesounts in January 1907 in 
the Distriot Oourt. It does not. appear 
slearly aa to what happened after the 
accounts were filed. On the present record 
nothing is shown to have been done with 
referense to the ascounts said to have been 
filed by Balaji in January 1907, It is 
common ground that there is no order of 
discharge under section 41 (4). 

Appeal dismissed. 


(8) 22 A, 382; A. W. i (1900) 98; 9 Ind. Dec. 
(N. s.) 1254, i 
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PATNA HIGH COURT. 
ÁPPERAL FROM APPELLATE DRhOREE No, 1443 
or 1918. 
July 13, 1920, 
Preseri:— Mr, Justice Das and Mr, Justice 
Adami. 
PAWAN KUMAR OHAND-—DzrENDANT— 
APPELLANT 
tersus 
Musammat DULARI KUAR—Puatntire AND 
Musammat MUNESRA KUER-— DEFENDANT 
— RESPONDENTS, 
Transfer of Property Act (1V of 1882), s. 58— Mort. 


gage money, whether includes interest—Redemption, 
partial, whether permissible 

Mortgage money does not include interest, unless 
its payment is expressly secured by the mortgage, 
[p. 217, col. 1.] 

As a general rule, a person who has any right to 
redeem has aright to redeem the whole mortgaged 
property and nota part of it, but this is subject to 
the exception that where the integrity of the mort. 
gage is broken up, partial redemption may be 
claimed. [p. 217, col. 1.] 

Appeal from a decision of the District 
Judge, Shahabad, dated the 10th May 1918, 
modifying that of the 2nd Sub-Judge, Arrah, 
dated the 24th April 1917. 

Mesers. Kulwant Sahay and Sambhu Saran, 
for the Appellant. 

Mr, L, N. Singh for Mr, 
Prasad, and Mr. Shtveswar Dayal, 
Respondents, 


Rajendra 
for the 


JUDGMENT, 

Das, J.—The prior mortgagee, who in 
execution of his mcrtgage deeree purchased 
the property, is the ‘appellant before us 
and was the second defendant in the action, 
whish was bronght by the subsequent 
mortgagee toenforce his mortgage bond. In 
the suit of the prior morgagee the subsequent 
mortgagee was not a party, 

It was first ofall argued by Mr, Kulwant 
Sahay on LEehalf of the appellant that 
the suit was barred by limitation, Hia 
pointe is that the money by the expresg 
terms of the mortgage bond was re-psyable 
on the 30th -of Jeth 1311, corresponding to 
29th May it04. The suit was, according to 
him, brought on the 17th June 1916 and wag 
accordingly bagred by limitation, 

A very interesting point arizes whether 
ihe 80th cf‘Jeth sorresponds to 29th May 
1904 or the 28th June 1904, In the 
view that we take of the- matter it ig 
quite, unnecessary {8 deal with this point, 
J am of opinion that the spit is within 
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time on the materials that are on the 
record. It appears from the endorsement 
of the Subordinate Judge tbat the plaint 
was actually filed on the 27th May 1916. 
On that day there were deficit Court-fees 
due from the plaintiff, and the learned 
Subordinate Judge made an order to the 
effect that the plaintiff do pay the deficit 
Court-fee stamp and supply Survey Thana 
and Khewat within a week from that day. 
If the learned Subordinate Judge intended 
not to receive the plaint on that day, it 
is obvious that he could not make an 
order upon the plaintiff, The faot, that he 
did make an order on the plaintiff on the 
27th May 1916, indicates that the plaint 
was filed on that day. The deficit Court- 
fees were subsequently made - good. Mr, 
Kulwat Sahay, however, argues that in the 
firat instance the learned Subordinate Judge 
gave a week from the 27th of May. There 
is another order on the6th of June giving: 
the plaintiff three days’ time to pay the deficit 
Court-feer, and his argument is that the, 
deficit Court-fees should have been made 
good by the 9th June 1916. He says that. 
the order shest shows that the final order 
was passed by the learned Subordinate 
Judge on the 17th Jure, and acsording 
to Mr. eE ul want Sahay there ia no order 
extending thetime from 9th June to 17th June. 

In my view, we must assume that there 
was extension of time from 9th June to 
17th June. If he had not extended the 
time, be would have rejected the plaint 
as was fled before him: But that aourse 
he did not adopt. He might, if he chose, 
have made two orders that day, first 
extending the time from the Yth June 
to 17th June and seaondly accepting the 
deficit Court-fees, He did not record the 
first order. Wag must assume that he 
intended to and did, in fast extend the 
time from the 9th June to 17th June. 
The point, however, which is of import. 
ance in the sase is that on the 27th 
May 1916 he did make an order upon 
the plaintiff to pay the deficit, Court-fees. 
That indicates, to, my, mind, with snffisient 
filed on 
If that is. so, it ig 
sonseded that the suit, is well within 
time, The first point urged on behalf of 
the appellant must aecordipgly fail . : 
The next point whioh has been urged 


-no provision 
.payment of interest after the due date 


“A 
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is that there is 
for 


by Mr. Kulwant Sahay 
in the mortgage-bond 


and that there is no security on the 
property mortgaged in  respest of the 
interest that might  bescme due to the 
mortgagor, I -bave earefully examined the 
point in question and I agree with Mr. 


Kulwant Sahay, frst, that thera is no 
provision for payment of interest after 
ihe due date and secondly, that the 


‘interest is not a oharge on the property 


definition of the mortgage money in 
section 05 of the Transfer of Property 
_Aet, in my view, suggests that the 


Lashmi Narayan Sinha 
on behalf of the  plaintiff-respondent 
urges that the interest must in law be 
deemed to be a eharge on the property. 
With this aontention I do not agree. The 


mortgaged. Mr, 


mortgage money does not inolude interest, 
unless its. payment is expressly secured 
by. the mortgage. If that be so, then the 
plaintiff is really only entitled to a mort» 
gage decree in respeet of Rs, 700. We are 


-not sonserned with what the position may 


‘general rule, 


be between him and the mortgagor. The 
question is of vital importanee so far as 
the appellant is concerned. 

In the Court below the plainteff offered 
to be redeemed by Mr. Kulwant Sahay’s 
client. in this Court Mr. Lachmi Narayan 
Sinha has argued that he is entitled to 
redeem the defendant No. 2 in respest of 
the property mortgaged to him. In other 
words, he claims partial redemption and 
he sites a deeision of this Court reported 
as Sheo Narain Sahu v, Ram  Nirokham 
Ojha (1). Now it is conceded that, as a 
& psrsop, who has any 
right to redeem, has a right to redeem 
the whole mortgaged property and not a 
part of it, but this is subjest to the 
exseption that where the integrity of the 
mortgage is broken up, partial redemption 
may be claimed. Mr, Lashmi Narayan 
Sinha points to an allegation in the written 
statement ethat one item of property has 
brea purshased by some person other than 
the prior mortgagee, But the point haa 
not been investigated in any Court; and 
having regard toe the distiaot offar ia 
the Court below that he was willing to 


` (1) 52 Tad. Cas; 512 


be redeemed by the plaintiff, wa do not 
think that we ought to -aseede to Mr, 
Laehmi Narayan Singh’s sonteniton in 
this Court. In my view, therefore, the 
appellant -is entitled to redeem the 
respondent and I would modify the dearee 
of the lower Appellate Court in the 
following manner, namely, that the name 
of defendant No. 2 will be added as a 
person entitled to redeem the plaintiff's 
mortgage within three months from the date 
of this judgment upon payment of the 
prinsipal amount of the money due, that 
ia to sag Rs. 700 to the respondent. 

We make no orders as to sosts in this 
Court, 

The order of the spats of the lower Court 
will stand. 

Apa, J.—I agree, 

Decree modified. 


BOMBAY HIGH COURT, 
SgooND Civin APPEAL No. 892 or 1918, 
January 9, 1920. 

Present :—Mr, Justice Shah and 
Mr. Justice Crump. 
VAIKUNT SHRIDHAR BHATTA — 
PLAINTIFF—ÁPPELLANT 
VETIUS 
MANJUNATH MADHAV BHANDARI 
AND ANOTHER——DerenDants Nos, 1 & 4 


—HrsPONDENTS. — ^ 
Execution of | decree-— Áttachment—Objection to 
attachment Property charged with certain payments- 
Bale subject to charge—Death of objector—Suit by 
auction-purchaser for partition—Sale, validity of. 


S. obtained a decree against B, and in execution 
attached properties Nos. l and 2. K., the. mother of 
B, objected to the attachment and applied to have 
it raised, on the ground that property No. 2 was in 
her possession which she was entitled to retain 
during her lifetime and that there was # charge 
thereon for her funeral ceremonies and that pro. 
perty No. 1 was subject to a charge for her main. 
tenance, Her application was granted, but there- 
after on the application of S,the Court direoted 
sale of both properties, subject to the charges claimed 
by K The right, title and interest of B,in the pro. 
perty subject to the charges were put up- for sale 
and were purchased by the plaintiff who, on the 
death of K., sued for partition claiming a one-fourth 
share, which represented the interest of B, B, and 
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his brother M. contended that there was no attach. 
ment ofthe property and that, therefore, the sale 
was void. The trial Court, holding that the sale 
was valid, decreed the claim, but on appeal by M. 
this decision was reversed on the ground that the 
gale was void because there was no subsisting attach- 
ment. On second appeal: 

' Held, that the executing Court having treated the 
attachment as being still in force when it ordered the 
property to be sold, there was a sufficient attachment, 
that the sale was not void, and that, consequently, 
the plaintiff was entitled to a decree. [p. 219, col. 2.] 


Second appeal from the desision of the 
Distriot Judge, Kanara, in Appeal No. 22 
of .1918, reversing the desree passed by 
the Subordinate Judge, Honawar, in Civil 
Suit No, 184 of 1917. 

Mr, G. P. Murdeshwar, for the Appellant. 

Mr. Nilkant Atmaram, for the Respond: 


ent. 
JUDGMENT, 

Suan, J.—The faeta whioh have given 
rise to this appeal are these :— 

Certain properties including the property 
in suit formed the subject-matter of a 
partition among four brothers, defendants 
Nos. 1 and 2, father of defendant No. 3 
and one Venkatraman. At that partition 
the property in suit was given to their mother 
during her lieftime for her maintenanse. 
One Sheshgiri obtained a dearee against 
defendant No. 2 and in execution of that 
deeree he attached two lands, plaint serial 
Nos. 1 and 2. Kaveri, the mother of 
defendant No. 2, objested to the attashment 
and made an application for having the 
attachment raised on the ground that plaint 
serial No. 2 was in her possession; that 
Bhe was entitled to retain it during her 
lifetime and that there was a charge thereon 
for certain sums to be paid by the brothers 
for her funeral ceremonies after her death. 
The allegation as to the other land was 
that it was subject to'a oharge of her 
maintenaoe at a certain monthly rate. 
This applieation was granted on the 16th 
cf August 1601, Thereafter on the Dar- 
khast of Sheshgiri an order was made on 
the 30th of October 1901 directing the sale 
of both the properties, including the property 
plaint serial No. 2, subjeet to oertain charges 
which were claimed by Kaveri in her 
application. The “right, title and interest 
of defendant No. 2 in the property were 
put up for sale subjeot to the charges men- 
tioned in the order of the 30th of Ootober 
and the plaintiff purchased the same. The 


sale was duly confirmed and apparently no 
objeotion was taken to the sale thereafter 
either by the decree holder or the judgment. 
debtor, Kaveri died in 1915, and the 
auction purchaser filed the present suit in 
1917 for ihe partition of the property 
described as plaint serial No, 2 and claimed 
his ore fourth share whish represented the 
interest of defendant No. 2 in the property. 
Defendants Nos. 1 and 2 sontended that 
in faot there was no attachment of the 
property in question and that the sale in 
the absence of any previous attachment was 
void according to law. The defendant No, 
3 did not appear, and defendant No. 4, 
who was a purchaser of the share of Venkat- 
ramar, claimed that on partition his ore: 
fourth share might be assigned to him. 

The trial Court found that the plaint < 
property was released from attachment at 
the date of the sale, but that Court 
came to the conolusion that the sale 
was valid in spite of fhe absense of 
a formal attashment atthe date of the sale. 
Accordingly a decree was passed in favour 
of the plaintiff, allowing him his one-fourth 
share in the plaint serial No. 2 by partition. 
There was also a decree for past mesne 
profiia and future mesne profits against 
defendant No. 2. The defendant No. 4 also 
was allowed under the desree to recover his 
one-fourth share by partition in the pro- 
perty. 

The defendant No. 1 appealed to the 
District Court from this decree sgainst the 
plaintiff and defendant No. 4. He did not 
join defendants Nos. 2 and 3 as respondents 
to bis appeal. The Appellate Court came 
to the eonolusion that the property had 
been sold by the Oourt when it was not 
under attachment and that the sale was 
void in consequence of the absence of attach- 
ment at the time, The learned Distriat 
Judge acsordingly reversed the decision and 
allowed the appeal with costs. 

In support of the appeal, which has been 
preferred from the deoree of the District 
Court, it has been urged that thg property 
was under attachment in faot when the 
execution proceedings relating to sale of 
the right, title and interest of the present 
defendant No. 2 went og in the executing 
Court on the Darkhast filed by Sheshgiri, 
that even if there was no attachment the 
sale was not void, and that under the oir: 
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-gumstanees of this oase it was not open to 
the lower Appellate Court to reverze the 
deoree on the appeal of defendant No. 1 as 
defendant No, 2 had not joined him in the 
appeal. 

We have heard the Pleader for the rea- 
pordent on the first and the last points, and 
in the view which we take of those points 
we have not sonsidered it neaessary to hear 
him fully on the question as to whether the 
sale effected by the Court in the absense 
of any prior attachment would be valid or 
not. 

It may be noted that in the appeal pre- 
ferred to this Court by the plaintiff de- 
fendants Nos. 2 and 3 have not been joined 
as parties, 

The first point to be considered is whether 
the lower Courts are right in their view that 
there was no attashment of the property 
which was put up for sale. The facts relat- 
ing to the point are that the property was in 
faot attashed in the frat instance on the 
application of Sheshgiri, that there was 
subsequently an order on Kaveri’s applisa 
tion and that later on in the Darkhast pro- 
ceedings there was an order stating the 
effect of the order on Kaveri’s application. 
If the effect of the order is correctly stated 
by the executing Ccurt in its order, of the 
80th of Ootober 1901, it seems to me that the 
property was duly attasbed at the time. To 
start witb, in this case there was an attach- 
ment of the property on the Darkhast of 
Sheshgiri. It is urged on behalf of the res. 
pondent that that attashment was raised by 
an order on Kaveri's applisation under rule 
60 of Order XXI. If the order.stood by 
itself, there would be much to be said in 
favour of the view that the attachment 
was wholly raised so far as the property. in 
'" question was concerned. But the order is 
very brief and it is quite *slear that in its 
entirety it is difficult to apply it with reference 
to the other property avhish formed the 
subject-matter of that application and of the 
attashment. As regards the other property 
. the olaim of Kaveri was that it was subjeat 
to a certain sharge. As regards the property 
now in question her slaim*was that she was in 
possession and that she was entitled to enjoy 
the property during her lifetime. No doubt ir 
the application she broaeeded to say that the 
defendant No. 2 had no right to the property. 
But it is olear that her meaning was that 
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during her lifetime he had no right to the 
property, and that it was subject to a certain 
oharge for her funeral expenses. In Ootober 
1£01 when in executing the deoree in fayour 
of Shesbgiri the Ccurt read this order ag 
meaning that the right, title and interest of 
defendant No. 2 in the property was liable 
to be sold subjest to the interest of Kaveri 
which was stated in the order, it seems to 
me. that the executing Court whioh ‘had 
passed the order on Kaveri’s application 
interpreted it in & manner in which it was 
reasonably oapable of being interpret- 
ed. If the order had been in that form 
in terms, it seems to me that it would 
have been a valid order under rule 
60 which enables the Oourt to make an 
order releasing the property wholly or to 
such extent as it thinks ft from attachment 
The order having been so interpreted by 
the executing Oourt and the prior attach- 
ment having been treated as being atill 
in force, the property was pnt up for 
sale. in due oourse the plaintiff purchased 
the right, title and interest of the pre. 
sent defendant No, 2 in the property, I 
do not see how it sould be'said that there 
waa absolutely no attachment of the pro- 
perty in question. It is olearon the allg- 
gation of Kaveri in that applioation that 
the judgment debtor had some saleable 
interest af the time; and though the order 
was in a general form, it was rightly 
understood by the exeouting Court to mean 
that tke property was liable to be gold 
gubjeot to Kaveri's interest therein, lam 
elearly of opinion that the property wag 
sufficiently attached ard that all the sub. 
sequent proceedings including the sale of 
the right, title and interest of the judgment- 
debtor were in order, and there is no real 
basia for the objection that the sale ig void 
in sonsequence of the absence of any attach. 
ment, ° 

In this view of the matter ig ig not 
necessary to consider the interesting quem. 
tion as to whether in the absenoeo of an 
attachment a sale effected by thee Court 
would be valid or not. Ip favcur of its 
validity reliance was plased in the course 
of the argument upon the desision in Kishorg 
Mohun Hoy v. Mahomed Mujoffar Hossein (1) 


(1) 18 O. 185; 9 Ind. Deo. (N. s.) 26, 
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‘and Malkariun v. Narhari (2). On the other 
‘hand in favour of the view that in the absence 
‘of any prior attachment the sale would be 
‘yoid relianoe was placed upon the . ease of 
Balkrishna v. Masuma Bibi (8). It is not 
necessary, as L have said, to express any 
opinion on this question, as in my opinicn 
.the property was under attashment subjeot to 
Kaveri’s interest at the material time. 

The only other question whieh requires 
consideration is whether on the appeal of 
defendant No.1 alone the lower Appellate 


Court sould have passed the deoree now ' 


under appeal. It besomes  nesessary to 
aonsider that question as defendants Nos. 2 
‘and 3 have not been joined as parties to 
this appeal, It would have beenfar more 
satisfactory if they had been joined as 
parties to this appeal, quite apart from the 
‘sonsideration as to whether they were parties 
to the appealin the lower Appellate Court. 
In the trial Court the defendant No. 2 
‘joined defendant No, 1 in raising the question 
An tothe validity of the- Court sale. Bat 
that Court desided the question against them, 
and defendant No. 2 did not appeal from 
the decree for partition which was passed 
-on the basis that his right, title and interest 
-had been validly aonveyed to the plaintiff. 
It seems to me under the sirenmstances that 
the defendant No. 2 not having appealed, 
it was not open to defendant No. 1 to object 
‘to partition on that ground. Admittedly the 
defendants were tenants-in-sommon and there 
,sould be no doubt that either defendant No. 2 
or the. person slaiming to be the owner of 
` his right, title and interest would be entitled 
to his share. Defendant No. 1 never oon- 
tended that defendant No. 2 had no share 
in the property. Though it might appear 
that the point whioh he raised in the appeal 
was one whioh waa raised in the trial Court, 
in view of the-fact that defendant No. 2 did 
not apesi from that desree, it cannot be 
said that defendant No. 1 sould raise a point 
which if was open to defendant No. 2 
primarily to raise and whioh by his omission 
to appeal he must be taken to have given 
up. lt.seems .to me, therefore, that on the 
appeal of defendant No. 1 the desree of 
the trial Court opuld not have been properly 


(2) 25 B 337; 5 0. W. N. 10; 2 Bom. L. R. 927; 27 


I. A. 216; 10 M. L. J. 368; 7 Sar. P, C. J. 709 (P. O.). 
182; 18 C. L. R. 232; 4 


(3) 5 A. 142; 9 LA. 
Saragwali's P. C, J.-393; 3 Ind. Deo. N. g.) 15, 
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reversed, In that view of the 
matter in spite of the absence of de- 


fendants Nos. 2and 3 on the record of 
this appeal, I have aome to the eonolusion 
that thisappeal may be disposed of without 
further delaying the proseedings by diresting 
defendants Nos. 2 and 3 to be joined as partiés 


‘to the appeal. 


On these grounds I would allow this ap- 
peal, set aside the dasree of the lower Ap- 
pellate Court and restore the desree of the 


‘trial Court with aosts of this appeal and in tha 


lower Appellate Court on defendant No, 1. 
Oru ar, J.—1 concur. 


kaa aana aa a] 


Appeal allowed. 


PATNA HIGH COURT. 
Ovin Mr;c.LpiNEOUS Appsat No, 93 or 1919, 
May 27, 1920, 
Present: —Mr. Jaatise Coutts and 
Mr. Justice Adami, 
KUNJBE HARI SINGH— JuDGMENT- 
DABTOR— APPELLANT 


versus 
TARABADA MITTE B. —Daoans- Honpsn 
— RESPONDENT. 


_ Limitation Act (IX of 1908), Sch. I, Art. 182 (6)— 
Civil Procedure Code (Act V of 1908), &' 89—Appli. 
cation for transfer of decree for execution —Certificate 
mot sent. through District J udge Application, whether 
“in accordance with law." 


Where the holder of a decree applies to the Court 
to have his decree transferred to another Court for 
execution, and his application is allowed, and a 
certificate issued, but through the mistake of the 
Court the certificate is sent direct to the Court in 
which execution is sought .instead of through the 
District Judge, the application of the decree-holder 
is nonetheless an aplication made “in accordance 
with law” as required by Article 182 (5) of Schedule 
I to the Limitation Act. Tp. 221, col, 1.] 

It is not necessary 1n an application for transfer 
for the decree-holder to specify that the transfer 
certificate should go through the District Judge. 


[p 221, col, ?.] 

Appeal againat the order ofethe Snb. 
Jaigr, Deoghar, dated the 224d February 
1919, 

e Messrs, Neres Ohandra Sinha and Netas 
Ohandra Ghosh, for tre »Appellant. 
Messrs, >ushil Matiab Mullick and 


Panchanan Bannerji, for the Respondent, 
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JUDGMENT. 

Oovrrs, J,—This is an appeal by the 
judgmert cebtcr against an order of 
the Subordinate Judge of Deoghar, 
disallowing an objeotion in an execution 
proceeding. It appears that one Tarapada 
Mitter obtained a  deoree against Kauni 
Bihari Singh, Sahadeo Narain Singh and 
Rani Jegd&mba Kumari on the 3rd of 
April 1915. The desree was drawn up 
on the 28rd of April 1915. On the 
22nd of December 1915 tbe deeree holder 
applied to the Subordinate Judge of 
Hazaribagh, in whose Court the deeree had 
been obtained, to have his deoree trans- 
ferred to the Subordinate Judge of Deoghar 
for exesntion. The application was allowed 
and a sertificate issued on the 6th of 
January 1916 by the Subordinate Judge, 
Hazaribagh. By the mistake of the Subordi- 
nate Judge, however, the oertifioate was 
sent direst to the Court of the Subordi- 
nate Judge of Deoghar, who sontinued 
the exeaution proceeding, Subsequently 
an appeal was made tothe High  Court* 
and the exeoution proseedings in the Court 
of the Subordinate Jndge of Deoghar were 
quashed - on the ground that the order, trans- 
ferring the execution proseeding to Deoghar, 
was bad. as the certificate should got have 


been addressed direct to the Subordinate. 


Judge of Deoghar but to the District Jadge 
of the Santal Parganas and directions given 
by him to the. Subordinate Judge of 
Deogtar. The matter was put right and 
eventually the exsoution preceeding reached 
the Subordinate Judgeof Deoghar through 
the proper shannel on the 14th of Novem- 
ber 1918, The oontention of the judgment- 
debtor was that the application haying 


reached tke Subordinate Judge of Daoghar. 


more than three years after the date of 
the decree, it was barred by limitation 
under section 1¢2 of the Limitation Aat, 
lt is rot eonterded before us that an 
application for iransfer is not a  step.in. 
aid cf execution, bnt what is contended is 
that the agplication, which was made to 
the Subordinate Judge qf Hazaribagh for 
a certificate of transfer, was not made 
"jn aosordanee with law" 


— Mapan a a ee — MM aa aka 


| "ee Kunja Behari Singh v. Tarapada Mitra, 49 Ind, 
Cas, 874— Ed. 








* 


as required by, 
Artisle 182 (5) af the Limitation Aet, 


inasmuch as it was not therein stated 
that the transfer certificate should go through 
the Distriot Judge of Santal Parganas, 
I ean see no forse in this oontention. 
The deeree holder wished to have his 
decrees exeouted in Deoghar and he made 
an spplisation for a transfer sertificate 
for this purpose. Unfortunately, a mistake 
was made by the Snbordinate Judge of 
Hazaribagh, but this does not make the 
application of the deoree-holder not in 
accordance with “law. It was not, I 
think, for the desree-holder to point out 
to the Subordinate Judge the way he 
should proseed. The mistake was purely 
a mistake of the Subordinate Judge and 
the application for transfer war, in my 
opinion, made in acsoordanse with law. I 
would dismiss this appeal with sosta. 
ADANI, J.—I agree. 


Appeal dismissed, 


ae gain Kapa kn. 


BOMBAY HIGH COURT. 
First Civit APPEAL No, 6 or 1919, 

February 12, 1520. 

Present: — Mr, Justice Shah and Mr, Justise 

Hayward. 

HANMANT TIMAJI DESAI—DEFENDANT 

No, J— APPELLANT l 
VETEUS 


. RAGHAVENDRA GURURAO DESAI— 


PLAINTIF- RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXIV, v. 
14—Decree in mortgage suit payable by instalments—. 
Provision for default - Decree-holder, whether entitled 
to enforce decree. 

6 

A decree in a mortgage suit provided for payment 
of the mortgage-debt by instalments and directed 
that in the event of two instalments being in default. 
the decree-holder would be entitled to recover the 
whole sum then due by sale of thé mortgaged pro- 
perty. The judgment-debtor paid the first instal- 
ment, made default in the second dnd paid the third, 
The decree- holder applied to execute the decree by. 
sale of the mortgaged property: a 

Held, that the deoree-holder was bound by the 
terms of the decree and was not entitled to bring’ 
the property to sale, because admittedly there was. 


. a default in the payment of one instalment only atthe 


time of the application for execution.'[p. 222, col, 25. 
p. 228, col. ] i 
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HANMANT TIMAJI DESAI U. RAGHAVENDRA GURCRAO DESAI, 


First appeal from the  deoision of the 
Fist Class, Subordinate Judge at Dharwar, 
in Darkhast No. 318 of 1918, 

Mr, N. V. Gokhale, for the Appellant. 

Mr. B. A. Jahagirdar, for Respondent 
No. 1. 

JUDGMENT. 


SHAB, J.— This appeal arises ont of an 


application made by the decree-holder to 
exesute the deoree passed on an award, 
Originally in 1904 a simple mortgage bond 
was passed by defendant No, l in favour of 
the plaintiff and his brother for Rs. 6,500. 
The disputes between the parties as to this 
bond were referred to an arbitrator and 
an award was made, Subsequently on the 
applioation of the plaintiff which was regis. 
tered as a suit, a deoree was passed in terms 
of the award. Under that deorse the defend- 
ants were to pay Rs. 14,000 in eleven 
instalments. ‘The first ten instalments were 
to be annual instalments of Rs, 1,300 each 
and the last instalment was to be of 
Rs. 1,000, The first instalment was to be 
paid on the lst of August 1916 and the 
other instalments were to be paid on the 
Ist of August every following year. Tha 
decree further provided that in case of 
default by defendants to pay any two 
instalments out of the said instalments, the 
said instalments should be paid within six 
months from the date of default of the 
second instalment; and in osse of default 
to pay the said instalments within six months 
aesordingly plaintiff do recover the whole 
of the amount, viz, the amount of the said 
two instalments and the subsequent instal- 
ments remaining unpaid on that day, together 
with costs, by sale of the property mentioned 
in the simple mortgage bond, The defend: 
ants paid the first instalment on the Ist of 
August 1416, and the present darkhast was 
filed in July 1918 to reaover the second 
instalment payable on the Ist of August 1417 
with insterest by sale of a part of the mort- 
gaged property. The part of the mortgaged 
sate j was specified in the darkhast, and 
it was stated inthe darkhas? that the instal- 
ment payable on the Ist of August 1918 had 
. been already paide to the decree-holder, The 
defendants objected to the sale of a part of 
the mortgaged property, 

: The First Class Subordinate Judge, who 
dealt with this derkhasé, allowed exeoution 
to proeeed on the footing that the defendants 


were personally liable to pay the sum of 
Rs. 1,300 and that it was open to the decree- 
holder to realize that amount by the sale 
of the property mentioned in the darkhast 
not as part of the mortgaged property, but 
as property belonging to the judgment. 
debtors. 

From this order the present appeal is 
preferred to this Court, and it is urged on 
behalf of the appellant ‘that the darkhast ig 
premature. 

'Y desire to make it clear at the outest 
that in this darkhast wa are sonserned 
only with the prayer of the deoree-holder 
to realize the amount of the instalment by 
the sale of a part of fhe mortgaged pro- 


. perty. We are not osonserned with the 


question as to whether, apart from any right 
to bring to sale a part of the mortgaged 
property, the decrea-holder ean resover the 
amount personally from the defendants or 
by the sale of any property of the judg. 
ment debtora other than” the mortgaged 
property. That question does not arise in 
this darkhast, and I express no opinion as 
to the remedy which the deoras-holder may 
have as regards the sum in question 
against the defendants personally or the other 
property of the defendants, 

It seefns to me clear that on the fasts 
stated above and on the terms of the desree, 
the present darkhast to bring to sale a part 
of the mortgaged property is premature. 
The instalment of Rs. 1,300 forms part 
of the mortgage amount; and the terme of 
rule 14 of Order XXXIV show that where 
& mortgagee has obtained a deeree for the 
payment of money in satisfastion of a 
claim arising under the mortgage, he shell 
not be entitled to bring the mortgaged 
property to sale otherwise than by instituting 
a suit for sale in enforcement of the mort- 
gage. The suit in which the plaintiff has 
obtained the deeres now sought to be 
exeouted may be treated asa suit for sale 
in enforcement of the mortgage within 
the meaning of this rule, But it is clear 
that the decree-holder is not tntitled to 
bring the mortgaged property to sale other. 
wise than by instituting such a suit. 
Treating the suit out of whieh these pro- 
eeedings have arisen aĝa suit for asale in 
enforcement of the mortgage, it seems to 
me that the decree-holder is clearly bound 
by the terms of the deeree, Under the terms 
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of the dacree the plaintiff oan rasover the 
whole amount which may have remained 
unpaid after default in the payment of any 
two instalments by the sale of the property 
mentioned in the mortgage bond, At the 
date of this darkhast the sontingenoy, had not 
arisen, beeause admittedly there was a 
. default in the payment of one instalment 
only' at the time. The whole amount had 
not besome due, and the right to bring the 
property to sale znder the desree had not 
acsrued to the decree-holder, Under these 
circnmstances it seems to me that the present 
durkhast is premature, treating it striotly 
as a darkhast for enforeeing the deoree 
by the sale of a part of the mortgaged 
property. |n my opinion the lower Court 
was wrong in allowing the property to be 
gold otherwise than under the terms of the 
desree. 

I would, therefore, allow tbis appəal and 
dismiss the darkhasé without prejudice to the 
right of the deoree-holder to claim this amount 
in any subsequent darkhast which he may’ be 
advised to file. 

Having regard to all the eirsumstanses we 
direot that each party should bear his-own 
costs throughoat. 

Haywarp, J.—I agree, It is an anomalous 
decree and itis quite possible that the sesond 
instalment of Rs. 1,300 will be reoM@verable 
ab onee personally against the judgment. 
debtor notwithstanding the provisions of 
rules 4 and 6 of O;der XXXIV of the 
First Sshedule to the Civil Prosedure 
Code. But it seams to me quite clear that 
the amount is not recoverable now by the 
sale of any part of the mortgaged prcperty 
both in view of the presise terms of the 
decres and of the prinsiples underlying rule 14 
of Order XXXIV of the First Schedule of 
the Civil Prosedure Code. 


Appeal allowed. 


PATNA HIGH COURT. 
APPEALS FROM ORIGINAL OgpERS Nos 94axp 110 
or 1919 
July 7, 1920, 
Preseut:—-Mr. Justice Coutts and 
Mr. Justise Sultan Ahmed. 
TEKAIT KRISHNA PRASAD alias 
RAJMONI-—JupauENT DgsrOR— APPELLANT 
IN No, 94 AND ResPONDENT IN No, 110 
versus 
SURENDRA MOHAN KUNDU AND 
OTHER3— DEgOaEE HornpgRS— RESPONDENTS 


IN No. 94 AND ÁPPELLANTS in No. 110, 
Mortgage | decree— Preliminary decree directing 
payment of interest till date of realisation—" Date of 
realisation," meaning of. 


Where the preliminary decree in & mortgage 
suit directs payment of interest till the date of 
realisation, the words “date of realisation” should be 
interpreted to mean the date of the expiry of the 
period of grace and not the date of actual realisation, 
For interest after the expiry of the period of grace 
the final decree should be looked to. [p, 225, col. J,] 


Appeal from a desision of the Subordi- 
nate Jndge, Hazaribagh. 

Mersrs, Sushil Madhab Mullick and 
B. O. Miiter, for Appellant in No. 94 and 
Respondent in No, 110. 

Mr. A. K, Ray, fot Respondents in No. 94 
and Appellants in No, 110. ; 

JUDGMENT, 

Courrs, J.— These two appeals arise ont 
of an exesution prosseding, The decree- 
holders, Srinath Kundu and others, made 
an application for exeaution on the 28th 
of April 1910, which is still pending. 


The judgment debtors objected to the 
exesution on the ground that it was 
barred by limitation, that it sonld not 
be maintained by the  deoree holders 


who are mere Farzidars of the original 
decree-holders and that the amount applied 
for in exesution is exorbitant. The ob. 
jections were allowed in part and both 
the deoree-holders and the judgment. 
debtors have appealed. 

The judgment debtors’ appealis No. 94, 
The only point which is urged in support 
of their appeal is that the application ig 
barred by limitation, A preliminary deoree 
was passed on the £th of July 1898 and 
an order absolute was passed on the 
“urd of July 1901. The desres-holders’ 
case is that the first application for 
exesution was made in the year 1993, 
the second applieation was made in the 
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same year, the third application was 
made on the 30th of Maroh 1905, the 
fourth application on the 29th of Ostober 
1908 and the fifth application, which is 
the present application, was made on the 
28th cf April 1910. The application is 
within 12 yeara of the desree so itis, 
clearly not barred by 19 years’ rule of 
limitation, but it is contended that the 
application of the 30th of Maroh 1905 
was barred by limitation ani that, there. 
fore, the subsequent applications inoluding 
the present application are also barred 
by limitation. 

Now the application of the 30th of 
Maroh 1905 is certainly more than three 
years from. the. date of the desrae 
absolute, but the deeree-holders rely to 
save limitation on thetwo applications for 
exesution said to have been made in the 
year 1903, The records and the exesution 


registers have been destroyed in ascordanss: 


with the rules and the only evidence we 
have of these applications is a note by 
the Civil Sheristadar of the Deputy Commis- 
sioner, Subordinate Judge, on the baok of 
the 3rd exesution petition, whieh shows 
that two previous exeoution ` petitions made 
in the year 1903 were registered: What the 
learned Vakil for the appellant contends, 
however, is that even if we accept this note, 
and there is no reason why the note should 
not be acsepted, there is nothing to 
show that these exeaution petitions were 
in gooordance with law as required by 
Artisle 182 of the Limitation Act. I 
cannot aecept this argument. The Sheri- 
stadar's note shows that the applications 
for exesution were registered; this is not 
ordinarily done unless they arein aosord- 
anes with law and the fast of the appli- 
sation having been registered is, in my 
opinion, sufficient t» establish that the 
applications are in fast in assordause with 
law. Moreover it is olear that no objeotion 
“an the ground of limitation was made 
either to the 3rd or to the 4th applications 
for xeoution and this being so, it is not 
open to the  judgment.debtors to raise 
this plea now. I would accordingly dis- 
miss this appea] with costs. 

I now oome to the deosree-holders’ ap-e 
pes] No. 110. With regard to this appeal 
the learned Subordinate Judge has found 
that ‘the deores-holders are nob entitled 


to any interest after the period of grace 
and it is in regard to this matter only 
that the desree holders have appealed. 
The preliminary decree, as I have already 
said, was passed on the l4th of July 1898. 
The portion of it whioh refers to interest 
runs as follows: “That defendant No. 1 is 
to pay to plaintiffs the sosts incurred by 
them, and that till the day of realisation 
interest on the bond money will run at 
the rate mentioned therein” and it is 
argued by the learned Vakil' for the ap- 
pellants that on a proper construction of 
this deores the desree-holders are ən- 
titled to interest on the bond rate until 
the money is astually realised. The mean- 
ing of “day of realisation" in a pre. 
liminary mortgage decree has been dis- 
eussed by their Lordships of the Privy 
Oounsil in Sunder Koer v. Rat Sham 
Krishen (1). In that gase their, Lordships 
in sonsidering the oase of Rameswar Koer 
v. Mahomed Mehdi Hossein Khan (2) made 
the following observations: “The expres- 
sion ‘up to the date of realisation’ may. 
have been used per incuriam, or if may 
have meant the day fixed for realisation,’ 
sS in fact ib seems to have been 
understood by the reporter of the: case in 
the Indian Law Reports as expressed in 
his maeginal note. Their Lordships cannot 
have intended to say that sestions 86 and 
88 of the Transfer.of Property Act indi- 
cate that interest at «the mortgage rate 
should be paid up to the time of sotual 
payment of the mortgage monsy to. the 
mortgagee. These sestions sontain no 
direstion for interest beyond the day to 
be fixed by the Court up to whish the 
acsount is» dirested to ba taken, and in: 
fast the whole difisulty on whish there 
has been so much oontroversy ‘bas arisen: 
from that sircamstanoe. It is enough to 
say that the question as to rate of interest 
(if any) to be allowed after the fixed day 
until astual realisation was not before the 
Board, and tha oase is nob an authority 
on that question,” Ani again at a later 
stage of their juigmont theis Lordships 
said: ' That a general acaount should be 


(13 84 C. 150; 4 A. L. J. 109; 5 C. L, T. 106; 9 Bom. 
L R 2924 li C. W. a 24, 17M J. 432M, L 
T. 75; 84 1. A. 9 (v. C 

(2» 26 0. 39 (P. 0.55 251. A. 179; 20. "uL N, 633; 
"Sar, P. O. J. 413; 13 Ind, Deo. (N.s ) 629 
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amount be stated in the decree for prin. 
eipal, interest and costs due on a fixed 
dey, and that after the expiration of that 
day, if the property should not be redeemed, 
the matter should pass from the domain 
of sontraot to that of judgment, and the 
rights of the mortgagee should thenceforth 
depend, not on the contents of his bond, 
but on -ths- direstions in the deoree". It 
seems clear then that the . words “Date, 
of realisation" in the. preliminary mərt» 
gage decree should be. interpreted to mean 
the date of the expiry of the period of 
graso and that for the interest after this 
period the final deoree should be looked 
to. In the present cease there is no direo- 
tion as to interest is the final decree. 
There is only the order dated the 3rd of 
July “1901 - "The decree is hereby made 
absolute," There is thue, ga I have already 
said, no direation in the final deoree for 
interest and 'thig being so the learned 
Subordinate Judge was, in my opinion, 
right in his conclusion that it must be 
deemed to have been refused. 

We have been referred by the learned 
Vakil for the appellants to the dase of 
Gokuldas v. Ghasiram (3), in whish tbe 
interest which had been allowed, in the 
preliminary decree was allowed at the 
same rate until astual realisation. That 
case, however, stands onan entirely different 
footing to, the present oase, In that case 
the final order ran as follows:  "Where- 
as if appears to thie Court that the de- 
fendant in this suit has not paid into 
Courb or to the plaintiff the sum .of 
Rs. 20,457. 4 plus Rs. 7,106-,0.0 and interest 
at 7 aunas per sant. per mensem from the 
22cd Jnly 1896 which by the conditional 
decree passed by this Qourt on 18th. 
Saptember 1826 he was ‘required to pay 
on or before the 18th Maroh ` 1897, it-is 
hereby ordered that the ‘conditional degree 
be mae absolute.” There was in that 0886 
no date fixed in the preliminary decree 
upto whish interast at the rate allowed 
was to bs payable, ‘Cansequently it was 
held that interest at that rate was to 
continue after the period of grace up till, 
the date of astual, payment. In the pre- 
sent case, however, the period fixed in the 

« (3) 8510.1221; 7 C. L. J. 283; 12 C. W.N, 369; 10 
Hom, L. R. 144; 351. A, 23 (P. Q.). . : 
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preliminary decree is the date of realisation 
whish is the end of the period of grase. 
The oase referred to, therefore, has no 
bearing on the present oase. On the other 
hand there is a oase of the Oalentta High 
Court, Udit Narayan Jha v. Musammat Jasoda 
Sohun Kalan (4), whiebis on all fours 
with the present ease and whish entirely : 
supports the view of the law whioh I 
have taken. 

In my opinion the desision of the learned 
Subordinate Judge is eorreot and E would 
dismiss this appeal with costs, 

SULTAN Aamap, J.—1 agree. 

Appeal dismissed, 


(4) 46 Ind, Cas, 469; 27 0; I4 J, 576, 





LOWER BURMA CHIEF COURT. 
Seconp Civiu Appeat No. 49 or 1917, 
Marah 16, 1918. 

Present: — Mr. Justice Maung Kin. 

MA SHIN MIN AND orBERS—DEFENDANTS— 


APPELLANTS 
VETEUS k 
| BA THAUNG AND OrHERS—PLAINTIEFA-— 
RESPONDENTS. 


Buddhist Law, Burmese—Payin property— House 
built during coverture on payin property, ownership of. 


A house built, during coverture, on the payin pro- 
perty of the husband or wife becomes’ the joint 
property of the husband and wife, and neither can 


. oust the other from possession, [p. 226, cols. 1 & 2 ] 


Mr, Lentaigne, for the Appellants. 

Mr. Doctor, for the Respondents. 

JUDGMUNT,—Although the prayer in 
the plaint is, for ejeatment, the suit is one 
for possession of two holdings of land on 
one of whish atands a house, Plaintiff 
(who now is dead) sued his wife Me Shin 
Min for possession of these holdings together 
with the honse on oneof them, namely 
holding No. 23, on the ground that the 
properties were his payin acquired before he 
married Ma Shin Min. Defendant Ma Shin 
Min slaimed that they were acquired during 
soverture with her. Ma Kyin Yu and 
Maung Nein Gaung were Slso made defend. 
ants, as Ma Shin Min had-sold her half share 
in the properties to therfi. 

Both the lower Courts’ found that the 
lands wers the payin property of the plaintiff, 
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The lower Appellate Court omitted to decide 
the question as to whether the house was 
also the payin of the plaintiff or not. The 
trial Court held that the house was the 
joint property of plaintiff and defendant 
Ma Shin Min, on the ground that the plaintiff 
had admitted that the. house was built 
- while he waa living with defendant Ma 
Shin Min. I think this finding as to the 
house was correo. 

The facts then are, first, that the lands 
belonged to plaintiff solely and defendant 
Ma Shin Min had no interest in them during 
plaintiff’s lifetime, and seaondly, that the 
house belonged jointly to the plaintiff and 
Ma Shin Min. 

The sonolusion of law from the faot found 
as to the lands is that plaintiff would be 
entitled to get possession of the lands from 
Ma Shin Min and any gale by her of them 
was void, There is really no dispute regarding 
this sonolusion. There is, however, a dispute 
as to the effect as to the honse. It has 
been sontended on behalf of the defendants 
that plaintiff was not entitled to tarn them 
out of the house. In Bandacharya vw. 
Shrinivasacharya (1) Jenkins, O. J., and 
Aston, J., followed the law as laid down 
in the Hnuglish oase of Oulley v. Doed, 
Taylerson (2) whioh is as  follows:— 
“Generally speaking, . one tenant-in-oommon 
oannot maintain an  .ejeotment against 
another tenant-in-eommon, beeause 
the possession of one tenant in-common 
is the possession of the other, and, to 
enable the party complaining to maintain 
an ejeotment there must be an ouster of 
the party complaining.” This ruling was 
followed by the same learned Chief Justice 
and another Judge, Batty, J., in Gangednar 
v. Farashram (3). in Buaahist Law nusbard 
and wite are otten deseribed as partners, 
and & think they: may, as regards their 
joint immoveable property, be regarded as 
tenants-in-common, or to use language 
whioh would suit our system ot landholding, 
whioheis not exactly the same as the 
English system, owners in sommon. On 
the analogy of the law laia down in the oases 
sited above, l think It right to hold that 


the plaintif was not entitled to onst de- 
.. (1) 6 Bom, L. R. 742 
(2) (1840, 11 A & E. 008 at p. 1014; 3 P &D. 
589; 9 L J. (N.s, Q B. z85; 115 R. B, t 6g 52 B. B. 


5835, 29 B 300; 7 Bam, L, R, 262, 


INDIAN OASES, 


[1920 


fendant Ma Shin Min from the house, 
unless he eould prove that he had been 
ousted by her. The sase was not onntested 
onthe basia of his ouster, Nor is there 
any evidenes on the resord to that effect. 
I, therefore, hold that the plaintiff was 
entitled to get possession of the lands, but 
not of the house from the defendants. 

I may here state that it is alear that 
the maxim of English Law, quicquid in- 
sedtficatur solo, solo cedit, does not apply to thia 
oase., See Bent Ram v. Kundan Lal (4) and 
Ma San Shwev. Vulliappa (5). The desrea 
of the lower Courts will be modified aosord. 
ingly. 

The appeal was on the whole case, and 
the defendants-appellants have been partially 
suooessfnl Each party will pay its own aosts 
throughout. 

Decree modified, 


(4) 21 A. 493; 1 Bom. L. R. 400; 8 C. W. N. 502, 26 
I. A. 58; 7 Sar. P. C. J. 623; 9 Ind Dec. (N. s.) 1022, 
©) 10 Bur. L, R.49. 


BOMBAY HIGH COURT. 
Secomp Orvit APPEAL No, 984 or 1918., 
February 5, 1920. 
Present: —Mr. Justice Heaton, 
GOL DAJL HATH, AND UTHERS — 
Daren vANTS—APPELLaNTS 
versus i 
DOD LAXMAN KUHSAN AND OTHERS— 


PLAINT.FEs — RESPONDENTS, 
Landlord and tenant—NHjectment— Notice — Tenant 
asserting particular form of tenancy — Denial oj land. 
lord's titieNotice, whether indispensable. 


Inasmuch as the necessity for notice ia an incident 
of tenancy before a fenant oan be evicted, the mere 
fact that a tenant asserts that his tenancy is of one 
type although it turns out to be of quite a different 
type is no ground fore dispensing with such notice, 
Lp 227, col. z.] : 

Sesond appeal from the desision of the 
Assistant Judge at Ahmedabad, in Appeal 
No, r45 ot 1216, modifying the deeree passed 
by the Subordinate Judge at Dholka, in Civil 
Suit No, 182 of 1914. 

e Mr. H. V. Divatia, for the Appellants, 

JUDGMENT —be faots in this oase are 
80mewn&tsgoumplioated, Bat for the purposes 
of this sesond appeal the facts whioh emerge 
are these: ~m 
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The plaintiffs are now, and at the date of 
the suit were, tke owners of the land in suit. 
They sued to ejest the- defendants. Out of 
the defendants those with whom we are son- 
serned are defendants Nos, l and 3 who are 
in oseupation of the land. They olaimed to 
be there as permanent tenants. They appear 
to have been or they pretended to be un- 
certain as to who was their landlord, but 
that uncertainty is now removed. If they 
are tenants, their landlords are the plaint- 
ifs. They claimed that they were perma- 
nent tenante, and this fast certainly 
emerges, that they are either permanent 
tenants or annual tenants, and in either 
event they are entitled to notice. 

The trial Court came to the eonelusion 
that the tenansy had not been legally 
determined by proper notiseand dismissed- 
the suit. 

‘The plaintiffs appealed to the District 
Court, and the Disiriet Court held that as 
to balf the land the defendants were 
permanent tenants and sould not be evicted. 
As to the other half the Court held that 
‘théy sould be evieted and made a deorse 
accordingly. 

It is the defendants who have appealed 
here. The plaintiffsu though nofjoe was 
served on them, did not putin an appearanae. 
The fasts whish i have to aasept are that 
as regards the half of the land of whiah they 
are not permanent tenants the defendants are 
tenants apparently holding under an annual 
tenanoy and, . think there oan be no doubt 
that as such they are entitled to  notise 
before eviotion. The Judge in appeal said: 

an all these cirsaumstances 1 do not think 
any previous notice was necessary.” It is 
rather unfortunate that the point was not 
dealt with a little more fplly, because the 
circumstances are numerous and somewhat 
complicated. But, as I have said, they 
result in this: that the “defendants were 
holding as, tenants, and ae tenants, it 
seems to me, they were entitled to notice. 
In the oase of Vithu v. Dhondi (1) we 
have a discussion of the, question whether 
an assertion by a tenant that he is a 
‘permanent tenant, whereas in reality he is, 
only an-anuual tepant, is a denial of the 
landlord’s title such as to make eviotion 
without notice lawfui-—lI mean of course 


(1) 16 B, 407; 8 Ind. Deo. (x. 3.) 277. 
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eviotion by order ofthe Court. The disons” 
gion resulted in an expression of opinion 
that was not very definite. But though 
not very definite, if was undoubtedly to 
the effest that in sueh a ease notise sould 
not be dispensed with, I eannot take that 
dessision as a binding authority, because of 
ita tentative oharacter.- But it seems to 
me that it was right. It seems to me 
that where you have a tenant who is in 
the ordinary.course of events entitled to 
notiss, he seannot be lawfully evicted without 
notice, merely beeause he asserts , that his 
tenanoy is of one type. although it urns 
out to be of a different type. The nesessity 
for the notise is an  ineident of tenansy 
and it seems to me that as it attaches 
to a tenancy, whether annual or permanent, 
it sannot be dispensed with although the 
tenant may assert that he is a permanent 
tenant, whereas in reality he is only an annual 
tenant, i 

For that reason it seem3 to mə that the 
desision of the firat Court is sorrest and that 
the desision of the Appellate Court in this 
matter of notice was incorreot, 

I need not trouble myself to diseriminate 
between facts whieh: haye been found by 
the first Court and fasts which have been 
found by the Appellate Oourt, The result, 
under the law applicable to the oase, is that 
the suit has to be dismissed, .beeause the sult 
is a suit to recover possession and the 
plaintiffs are not entitled to resover posses- 
sion, They are not entitled to resover 
possession of half the land, beeause as to 
that half the defendants Nos, 1 and 3 are 
permanent tenants, They are not entitled to 
reoover possession of the remaining half, 
because whatever the nature of their tenanoy, 
the defendants have not bsen served with 
a proper notice. e 

The appeal is, therefore, allowed, and 
the suit is dismissed with sosts through- 
out. < 


+ 
Appsal alowed, 
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TIRUGNANAPAL t, PONNAMMAI NADATHI. 
‘PRIVY COUNCIL. 
APPEAL Egon TEE M.pwas Hiag Counr, 
June 8, 1920. 
Present : — Viscount Haldane, Viscount 
Finlay, and Lord Moulton. 
- TIRUGNANAPAL-—-PLiNTIFF—-ÁPPELLANT 
d versus 
PONNAMMAI NADATHI AND OTHEBS 


—- DEFEN DANTS— RESPONDENTI, 
. Will—Document intended to operate de presenti, 
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‘the etamp which would be nesessary if it 


was a transference of the property in 
question inier ct-os, The sole question, there- 
fore, that their Lordships have to deoide 
is as to the nature of this document which 
bears date the 8th Marsh 1892. 

At that date Vaikunta Nadar was the 
owner of the properties andas he had no 
male child he had resolved to adopt a boy 
somewhat distantly related to him, who is 


whether Will—Document containing declaration of 


‘intention to make adoption, validity of. the present plaintiff, Tirugnanapal, ard it 


was in connection with this proposed adop- 
tion that the dosument was written. It 
styles itself. a Will, and so far ag is relevant 
is in the following terms:— 

"The Willexeouted this day, the 8th March 
1897, sorresponding to 27th Masi of Andu 
1067 by Vaikunta Nadar, son of Vaikunta 
Nadar cf Nattati village, Tenkarai Talng, 
Tinrevelly District, to the boy adopted by me, 
whore name I have this day changed into 
Vaikunta Nadar from that known as Tirugna- 
napal, son of Periasami*Nadar of the said 
village, is as follows: As I have no male heir 
though I married two wives, as I have been 
falling ill very frequently, as my family is a 
respectable family entitled for several genera. 
tions to respest-(greatness) and tothe income of 
the headship of the oaste, including Nattamai 
and title to worship by my castemen, for that 
purpose and forenjoying the property and in 
regard to another sonsideration, ttz., that for 
obtaining the fruit of this birth, according to 
the Hindu Sastras, it would not do without a 
male child, I have, out of my free will, exeout- 
ed this Will pursuant to the request of my 
eastemen and after consultation with my 
mother and my wives. And you are to aon- 
duot yourself according to if as follows: 

" From this day forward yon shall be 
my child and live with me; and out of 
the properties Belonging to me and ineluded 
in my patta and situate in the villages of 
Nattat?, Perunkulam,  Sayalapuram and 
Kattalankulam in Tenkarai Sub-District and 
Talug, Tinnevelly District, and in Allikulam, 
Ottapidaram Taluq, thedands in Schedule I 
belonging to my mother as h®r si:ridhanam 
and enjoyed by.'her, but ineluded in my 
paita aeaording to the original old usage, 


+: A document, which contains nothing whatever in 
~ he nature of a testamentary devise to take effect 
“On the death of the executant and not until then, 
but is intended to operate de presenti, cannot be 
regarded asa document of a testamentary character, 
notwithstanding that in some places ib styles itself 
a Will: the mere calling a document a Will does not 
‘make it a Will. p 479, col 2; p 20, col. !.] 

' An unregistered document containing a declaration - 
‘8 to the intention of the executant to make an 
adoption anda statement of his. wishes thereafter 
has no legal validity. [p. 230, col. 1.] 

Appeal against the decree snd judgment 
.of the. High Court of Judicature at Madras 
(Coutts-Trotter snd Srinivasa Aiyangar, JJ.), 
dated the 2&th October 1915 and reported as 
,82 Ind. Cas. 569, affirming the decree of the 
.Sub-Judge, Tuticorin, dated the 15th April 
A913, 

Mr. K. Brown, for the Appellant. 

; Sir Erle Richards and Mr, E, B. Ratker, for 
.the Respondent. 
JUDGMENT. 

Lorp MourroN,— This is an appeal against 
‘the judgment and deoree ofthe High Court 
‘of Judicature at Madras, dated the 28th 
:Oetober 1915, which affirmed the deoree 
‘of the Subordinate Judge of Taticorin, 
< dated the loth April 1913. The suit was 

brought by the plaintiff to resover possea. 
‘sion of eertain properties and for declara. 
tions of the invalidity of the mortgages 
` upon them, and the defendants are persons 
-elaiming right to the said properties or 
interesta therein under the said mortgages, 
The sole question before their Lordships 
is as to the plaintiff's title to the lands in 
question. It rests solely upon a certain 
doeument desoribed as a Will. Both the 
Courts below ‘have held that this dosument, 
is not a Will but is wholly of a non-testa- and the properties in Sohedule II which 
mentary character’ It is not contestod that had been assigned to" her for the income 
if this is the oase the dosument is invalid . of the stridkanam (property) asoording to 
aod gives no title to the plaintiff, because the direction of my father and whieh are 
it was not registered and did not bear in her enjoyment, she should enjoy as 


* 
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usual; the properties in Sehedule III whish 
were gifted by me to my young sister 
Ponnammi Nadathi as sirdhanam at her 
marriage, acsording to  fatker'a direction 
and whish she has been enjoying, she 
should enjoy as usual; exeluding the pro. 
perties which shall belong to them all the 
other properties in Sohedule IV and ine 
oluded in my patia you are to live with 
me and enjoy; if perhaps I should die 
(attain Sivaloka) you are to live with my 
mother and first wife and yon are to 
perform the funeral ceremonies for me, my 
mother and my wives, Spending money 
according to our position; you are to obey 
.my mother, who has baen from the begin- 
ning the protector (manager) of the family, 
and be under her protestion ard aonduot your- 
Self assording to.her wishes (will); if per- 
haps there should be disagreement bet- 
ween my mother and my wife and they 
should not pull on together amicably then 
you sball be under my mother's protestion, 
and shall give wy daughter siridhanam 
similar to that given to, my sister and, 
like uuto her, present her jewels for Ra. 2,020, 
get her married to my sister's son, and 
shall incur the expenses subsequent to 
marriage, without derogation (to position) 
according to the caste usage ; though my 
junior wife has left me (deserted fhe) you 
shall perform her funeral ceremonies and 
insur the expenses therefor: if my senior 
wife is not willing to live with you and my 
mother, then you shall allot to her land 
and palmyras yielding an annual income 5f 
Rs. 200 to be enjoyed by her to meether 
expenses; the palmyras, odais and other 
trees standing on the landa in the above 
sohedule shall be enjoyed by eash acoord- 
ing to his or her enjoyment of the lands; 
in addition to your acting as stated 
above in regard to my  ereditors you 
shall pay them from the profita of the 
properties without any diminution to the 
original properties themselves, and if they 
are not sufficient, then you shall make up for 
it by hypothesating the property (Sen- 
kulivayal) * according to my mother’s 
wishes." 2 

Then follow the four sehedules of 
referred to in the doonment, 

The only oireufhstanee which need be 
borne jn mind in eonstruing this doonment 
is that it is admitted that it was the inten. 


properties, 
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tion at that time of Vaikunta Nadar to adopt 
the plaintiff, but that this intention was never 
carried ont, 

The first point to be remarked is that 
although the document is called a Will it 
is addressed to the plaintiff, and it speaks 
of him as having been already adopted, and 
dirests him to ‘sondust himself  aseording 
to the Will, In substanse, therefore, it 
purports to be a direction to the plaintiff 
as to his personal conduct in his new 
position. The impression thus made by the 
early words of the dosument is sonfirmed 
by the whole of the rest of it. Its direstions 
apply from the moment of its exesution 
and relate first to his behaviour during | 
the lifetime of Vaikunta Nadar, and after- 
wards to his behaviour after the death of 
Vaikunta Nadar, but there is nothing whatever 
in the nature of a testamentary devise to take 
effeot on the death of Vaikunta Nadar and nof 
until then. 

But on examination, the direst evidense 
that it was intended to operate de presenit 
is elear and unmistakable. It commenses 
by the statement "from this day forward 
you shall be my child and live with me” 
and after directing that the allowanses to 
his mother and younger sister should oon. 
tinue, it says, "all the other properties in 
Schedule IV and ineluded in my patta you 
are to live with me and enjoy.” Then follows 
the only reference to Vaikunta Nadar’s death 
that appears in the dosument.. So far 
from indicating that the dooument is then 
first to take effest, it refers to the death 
almost insidentally in the words "if perhaps 
I should die" and follows that up with 
direction as to his living with his 
mother and eondueting himself assording 
to her wishes. It is true that it also 
contains directions as to his giving 
allowances to Vaikunta’s daughter, and 
‘other persons, but considering that by 
the adoption the plaintiff would become 
the head of the house after the death 
of Vaikunta Nadar, there is nothigg in 
these direstions whioh is ineonsistent with 
its being a mere expression of his wishes 
as to the sonduet of the newly adopted 
son in the position. whi$h be was ta 
asou gy. " 

To sum up, in thei» Lordships’ opinion 
the only words contained in the document 
whioh would support its: being regarded aj 
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4; doonment of a testamentary character are 
that in some places -it styles itself a Will. 
But calling a dosument a Will does not 
make it so and in their Lordships’ opinion 
it ia not of a testamentary character in any 
respect, and that if it has any legal effect 
whatever it is of the nature of a transaction 
inter vivos, and as such hes admittedly no 
validity, But their Lordships have great 
. doubts whether it purports to be anything 
more than a deolaration of the intended 


adoption of the plaintiff and a statement ` 


of the wishes of Vaikanta Nadar thereafter. 
Their Lordships will therefore, humbly 
advise His Majesty that the appeal should 
be dismissed, and that the appellant should 
pay the soste, 

l Appeal dismissed, 


Solicitor for the Appellant—Mr, Douglas 
Grant. 

Solicitors for the Respondents.— 
T. L. Wrlson, & Oo. 


Messrs. 


ALLAHABAD HIGH COURT. 
Sramp H£FERENCE 1N SECOND CIVIL APPEAL 
No. £01 or 1920, 
dune 12, 1920. 

. Present :i—Mr. Justica Tudball. 
SHIB DAY AL— PLAINTIFF — ÁPPEULANT 


versus 
MEHARBAN AND OTHERS—DEFENDANTS 
— ResPONDSNTS, 
Court-fees—Mortgage, suit on—Money-decree— 


Appeals by both parties—Second appeals, two, by mort. 
gagee--Üourt-fee payable. 


Plaintiff mortgagee brought a suit on foot of his 
mortgage.. The Court of first instance gave him 
only f simple’ money-decree. Both parties appealed: 
the ) defendant mortgagor's appeal was accepted and 
the plaintiff's- was dismissed. Plaintiff fled two 
appeals against the two decrees: 

Heid, that although both the appeals srose out of 
the sahe suit, they were two distinct and separate 
appeals and there was nothing in the Court Fees 
Act to empower the-Qourt to consolidate the appeals 
and that full Court-fees. must, therefore, be paid on 
each of them, [p.@33, cols. 1 '& 2.] 


FACTS appear from the following Report of * 
the Stamp Offiser:—, 

‘This wasa anitfor 1 recovery of Rs. 1,578.12 6 
an "aecount of principal and interest 


INDIAN OASEN.. 


{1920 
due on the mortgage of 16th November 
1905 by enforesment of hypothesation lien. 
A Court fee of Rs. 105 was paid on the 
plaint, on the amount slaimed. The Court 
of first instanoe dismissed the slaim against 
the mortgaged property, bub it gave tho 
plaintiff a personal deeres direating the 
plaintiff to realize the amount in suit with 
oosts and future interest from the assets of 
Goku), deceased debtor. 

Against the deoree of the Oourt of frst 
instanoe there were two appeals to the 
lower Appellate Court, one by the plaintiff 
(No. 1 of 1920) seeking for a dearee for 
sale of the property mortgaged, and the 
other by the defendants (No. 3 of 1920) 
against the personal decree passed against 
them. Both appeals were valued at 
Ra. 1,578-12-6 and a Court.fee of Rs. 105 
was paid on erah appeal. 

The lower Appellate Court dismissed the 
plaintiffs appeal (No. 1 of 1920) and allow. 
ing the defendants’ appeal (No. 3 of 1920), 
It dismissed the plaintiff's enit, The effeet 
of the deeree of the lower Appellate Court 
was that the personal desree granted to the 
plaintiff by the Court of fret instanoe was 
get aside. 

Against the deeree of the lower Appel. 
late Court the plaintiff has filed two appeals 
to this Sourt against the two dearees passed : 
by the lower Appellate Court, On the 
appeal whieh is against the desree of the 
lower Appellate Court passed on the plaintiff's 
appeal (No. lof 1920), seeking for a desree 
for sale of the property mortgaged, the 
plaintiff has paid full ad valorem Oourt feo 
of Rs. 105 on Hs. la7e-12-6, the amount 
alaimed in the plaints and on the other 
appeal whioh is against the deoree of the 
lower Appellate Court passed on the defend- 
ants’ appeal (No. 3 of 1920), dismissingthe 


suit and thos Betting aside the personal 


decree passed by the Court of first instance 
the plaintiff has “paid a Court-fee of Hs. 2 
although the appeal is valued at Rs. 1,578 12 6, 
The grounds taken in both appeals are 
identieal. In the grounds taken in both 
tha appeals the plaintiff in the frat instanee 
contends for a dgoree for enforcement of 
‘the bypothecarion lien and, in the alternative, 
for a, personal deeree for the amount oelaim- 
ed. The question for Gonsideration is whe- 
ther full ad «alorem Court fee of Rs. 105 
oughé to be paid in each appeal or only 
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ove Oourt-fee on both appeals. If 
it is held that only one Court fee is 
payable, then both the appeals are sufficiently 
stamped; but if it is held otherwise, then a 
defisienoy of Rs. 103 must be paid on the 
appeal which is against the deeree of the 
lower Appellate Court passed on the defend- 
ants’ appeal (No, 3 of 1920). 

Iam unable to find out any authority justify- 
ing the payment of a Court-fee of Rs. 2 
on one of the appeals and, unless the learned 
Vakil is able toshow any authority justify- 
ing his aetion, a defioieroy of Rs. 103 must 
_be paid on that appeal.” 

Messrs. M. L, Agarwala and Gulzar? Lal, 
for the Appellant. 

JUDGMENT.- This is à referense by the 
Taxing Officer. The facts are simple. The 
plaintiff, who is the appellant in both the 
appeals whioh have been filed, brought a 
suit to 
opposite party. The Court of first instance 
held that the remedy against the property 
was barred by time but that the plaintiff 
was entitled toa money.deoree against the 
present defendant. It accordingly granted 
that class of deoree tothe pleintiff. With 
this decree the plaintiff was not satisfied. 
He appealed to the District Judge, main- 
taining that he was entitled to a deoree 
for sale of the property mortgagéd. The 
defendant also was dissatisfied with the 
deoree and he also appealed to the Dis- 
triot Judge pleading that the plaintiff was 
not even entitled toa simple money-deoree, 
The District Judge dismissed the plaintift’s 
appeal and allowed the defendants’ appeal, 
with the result 
stood dismissed completely. From both these 
appeals the plaintiff has filed two separate 
appeals in this Court. This apparently is 
necessary to prevent the operation of the 
rule of res judicata. According to the re- 
port of the Stamp Officer the plaintiff is 
bound to pay.full Court-fees on each appeal, 
It was urged, however, on behalf of the 
plaintiff that full Court fees should be pay- 
able only on one.appeal and that a fixed 
fee of Rs*10 should be payable upon the 
other appeal. He pleaded this in view of 
& remark of the former Taxing Offiser in 
a similar oase. It is true that the two 
appeals arise out df the same suit, but they 
are two distinot and separate appeals and [ 
oan ,find nothing in the Ast which empowers 


enforce a mortgage against the 


that the plaintiff’s suit. 


this. Court to eonsolidate it into one appeal 
and to sharge one Court fee. It isa pity 
that this eannot be done, as it seems un- 


, just to make a man pay double Conrt-fees 


beesuse under the law it is necessary for 
him to file two separate appeals. Still, one 
must take the law as it stands, and until 
it is amended, the law demands that on each 
appeal full Courtefees should be paid. Court- 
fees will, therefore, accordingly have to be 
paid on eaoh appeal aseording to its value 
and aceording to the Jaw as it stands. I 
allow the appellant one month within which 


to make good the defieieney in Court. 
fees. 
Order aecord2ngly. 
BOMBAY HIGH COURT. 


Sxconp Civi, APPraAL No. 432 or 1919, 
April 6, 1990. 
Present: —Mr. Justise Shah and 
Mr. Justiae Hayward. 
BHAICHAND KIRPARAM AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 


RANOHHODDAS MANOHHARAM 


AND OTHERS— DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s 47, O. 
XXXIV, r. 14—Sale held in contravention of O XXXIV, 
vr. 14, whether void or voidable—Proper remedy— 
Limitation Act (IX of 1908), Sch. I, Art. 166— Mort. 
gagor continuing in possession under rent-note—Suit 
by mortgagee fer possession and rent, nature of. 


A sale held in contravention of rule 14, Order 
XXXIV, of the Civil Procedure Code is not void 
but voidable at the instance of the mortgagor and 
in order to avoid it, it is sufficient for the mortgagor 
to show that the sale contravenes the provisions of 
the rule, and the proper remedy is not a suit but 
an application under section 47 of the Code made 
within thirty days from the date of the gale. [p. 
282,-col '; p. 245, col. .] 

Where a mortgagor continues in possession of the 
mortgaged property under a rent-note passed at 
the time of the mortgage to the mortgagee, a suit by 
the mortgagee to recover possesion of the property 
and the rent due on the rent-note is a claim arising 
under the mortgage within,the meaning of rule 14 
of T XXXIV of the Civil Procedure Oode.[p. 282, 
col 2. < . 
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Sééond appeal from the decision of the 


Assistant Judge at Surat, in Appeal No. 165 


of 1917 sonfirming the deoree passed by the 


Subordinate Judge at Surat, in Civil Suit ' 


No. 16 of 1917. 

Mr. G. N. Thakor, for the Appellants. 

Mr, K., N. Koyajee, for Respondents Nos, 1 
and 2, 

JUDGMENT. 

SHAB,.J.— The plaintiffs in this case mort- 
gaged the house in suit to defendant No. 1 
in 1910 with possession. They sontinued 
in possession under a rent-note passed at 
the same time to the mortgagee. In 1914 
the defendant No. 1 sued the plaintiffs to 
recover possession of the house and the 
rent due on the rent-note, and cbtained a 
‘decree against them. In execution he 
obtained possession of the house and attashed 
the equity of redemption in the house and 
one land owned by the mortgagors. 

This land was mortgaged to one Bai 
Nandkore, who assigned her rights to 
defendant No. 3. Defendant No. 2 purchased 
the house and the land in January 1916; 
and both the sales were confirmed in Marsh 
1916. The present. suit was -filed by the 
plaintiff in January 1917 to set aside 
the deeree and the sales held in execution 
thereof, For the purpose of this eesond 
appeal it is needless to state the alle. 
gations upon which he sought to set aside 
the deeree and both the sales. It is 
enough to state that the trial Ooart dis- 
missed the plaintifi’s suit. In appeal the 
desree of the trial Court was confirmed: 


but for tha first time the point relating 


to Order XXXIV, rule 14, was oson- 
sidered with reference to thè sale of the 
house. . 

In the appeal to this Court the relief 
elaimed is limited in argument fo the 
getting. aside of m the sales: and it 
may be mentioned. onse that there ia 
no error of law hee with regard to the 


eorolüsión reached by both the lower Courts 
It is alear. 


as to the sale, of the land. 
that thé appeal, so far as it relátesito the 
sale of the land, mustfail If was mort. 
gaged to a third person and it was quite 
open to the deferdant No. 1 as deoree 


holder to bring the equity of redemption. 


in the land belonging to his judgment 
débtofs to bale. 
As regards the sale of the house, however, 


it is urged that it 
provisions of Order XXXIV, rule 14, and 
that on that ground it ought to “be set 
aside. 


aside of the sale of the house, 
fasts stated above it will be clear 
defendant No. 


that 


of the mortgaged property and brought 


the property to sale in exesntion of that’ 


decree, It is important fo note that the 
purchaser at the Court-sale was not the 
mortgagee, but a third person, original 
defendant No. 2 The questions that arose 


wih reference to the sale are; first, whe- ' 
-provisions of, 


ther it sontravenes the 
Order XXXIV, rule 14; secondly, whether 
the sale is liable to be set aside on that 
ground alone, and, thirdly, whether 


of suit, 
As regards the first qnestion it is urged 


on behalf of defendants Nos, 1 and 2, who 
are really the only respondents interested 
provisions of rule 
14 would rot apply, as the deoreta]slaim: 
lt is. 


in this sale, tbat the 


did not arise under the mortgage. 
slear, in my opinion, that the claim for 
possessio 
No doub 


mortgage and the claim based thereon muat 
be taken to arise under the mortgage. The 
sontention of the defendants is based upon 


toc narrow 2 construction of the expression ‘ 


*elaim arising under the mortgage.” Such 
a narrow construstion would unduly restrict 
the legitimate seope of this rule. It is 
true that the old section 99 of the Transfer 


of Property Ast has been reproduced i ina ` 
modified and resíristed form in this rule; - 
but even then l do not sse howe alan 
arising under a rónt-note passed by the. 


mortgagor to the mortgagee sould be said 


to arise otherwise than under the mort. 
gage. In the present ease there is tha: 
additional fast that the rent reserved 


happens to ba equal to the interestdue on ' 
The arrangement, : 
ease, is ' 


the mortgage amount. 
rush as we have in the, present 


is contrary to the 


Thus we have to consider the plainte’ 
iffs’ suit so far as it relates to the setting’ 
From the’ 


1, who was the mortgagee, ' 
obtained a desree in respeot of the rent, 


the ' 
proper remedy to set aside the sale is by way ' 


and rent arose under the mortgage, | 
the olaim for rent as also for 
possession was based upon the rent-note, bnt ' 
the rent.note itself was .he result of the 


very eommon at least in this Presidenoy; ` 


and subscantially the claim made by the 
mortgagee on the rent-note 


is 9 slain’? 
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arising under the mortgage within the 
meaning of the rule. This view is supported 
by the recent judgment of the learned Chief 
Justice in Ibrahim Goolam Husenbua v. 
Nihalehand Waghmal (1). The meaning of 


. Ei ^ . 9 A 
the expression "alaim arising under a mort- 


gage" has been disousaed in Kadma Pasin 
v. Muhammad Ali (2). The facts in that 
oase were different, Bat, generally speaking, 
the view taken by both the learned Judges 
in that oase as to the meaning of the 
expression supports the conolusion that the 
'elaim made in the present ease by the 
mortgagee in his suit against the mort. 
gagors on the rent.note is one arising 
under the mortgage. Mr.  Koyajee has 
referred to Bhyramshet v. Subraya (3). 
There is no written judgment in this oase; 
the decree of the lower Appellate Court 
was simply oonfirmed by this Court. It 
is true, a8 pointed ont by him, that a 


olaim in respest.of a lease was treated. 


as not arising under a mortgage by the 
lower Oourts in that oase. But in the 
absence of any written judgment of this 
Court, it is difhenlt to know whether the 
point was argued at the hearing and decided 
by the Court. I may add that the deoi- 
sion in Haribans Rat v. Svrinivas (4), which 
was referred to in the 
this unreported esse, has been sogsidered 
by the Allahabad High Court in the later 
ease to whieh I have already referred. I 
agree with the lower Appellate Court that 
the sale of the house was held in sontraven- 
tion of the provisions of the rule. 

The second question is whether on that 
ground alone it is liable to be set aside. 
The rule provides that the mortgagee 
shall not be entitled to bring the property 
to sale otherwise than by instituting a suit 
for sale in enforeement of the mortgage. 
I think it is olear on general grounds as 
well as on the desided oases that a sale 
held in sontravention of the provisions of 
the rule is not void but voidable at the 
instanee of the mortgagor, and that in 
order to avoid it, it is suffisient for the 
mortgagor éo show that the sale aontravenes 
the -provisions of rule 14, Apart from the 


(1) 56Ind Oas, 536; 2; 
(2) 60 Ind. Cas, 134; 41 A. 39 5 17 A, L, J. 481. 
(3) B, A. No. 364 of 1915 (Unrep;. 

(4) 20 Ind, Cas, 896; 86 A, 518; 11 A. GJ. 841, 


lower Courts in ` 


Bom. L. R. 118; 44 B. 868. ° 


question relating to the remédy whish the 
mortgagor has to adopt in order to set. 
aside the sale, this point has not been 
seriously contested before us. The desision- 
of this Court in Sakadu v. Devlya (5), the 
judgments in Ashutosh Sikdar v. Bekari Lal 
(6) and Lal Bahadur Singh v. Abharan 
Singh (7) and the observations in 
Ehiariamal v. Daim (8) support this eon- 
olusion. 

This brings me to the third question 
as to which we have heard farther argn- 
ments, and whish presents some difficulty, 
The question is whether a suit by the 
mortgagor to set aside the sale is som- 
petent or whether his remedy is by way 
of an application under seation 47 of 
the Code of Civil Procedure to secure that 
result. . 

In eopneotion with this point it mnst, 
be remembered that in this ease defend. 
ant No, 2, the purchaser at the Court- 
sale, isa third person and not the mort. 
gagee himself, and that the suit, if other. 
wise competent, is within the period pre- 
scribed under Artisle 12 of the Indian 
Limitation Act. It is also important to 
note that in the present ease thesale was 
held apparently after the usual notice of 
the Darkhast by the desree-holder to the 
judgment debtors; but they did not appear 
at any stage of the exesution proeeedinga, 
to objest to the sale. At the same time 
there was no adjudication during the 
execution proceedings that the sale was 
not eontrary to the provisions of rule 14. 
Thus for the purpose of this appeal it 
may be taken that though the plaintiffs 
were aware of the exesution proceedings, 
they did not raise any objection to the sale 
before the oonfirmation thereof and that 
there was no adjudisation on the exeeution 
proceedings as to the application and effeet of 
rule 14, 

It has been urged that the duesilón 
as to the application and effeot of rule 14, 
Order XXXIV, as regards the sale must 
be taken to have been desided against 
the appellants, as no objection on that 


(5) 14 Ind. Cas. 780; 14 Bom. L. R. 264. 

(6) 35 0. 61, 6 C. L. J. 320; 11€0. W. N. 1011, 

(7) 27 Ind. Cas, 795; 37 A. 165; 18 A.L. J, 139, 

(8) 82 C. 208; 1 C. L. J. 584 82 T. A, 28; 8 Sar, 
P. 0. J. 784,9 0. W. N. 201 (P.0.);2 A. LIIGI 
Bom, L, R. 1. 
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point was taken by them in the sourse 
of the execution  proseedings. But the 
point was not raised by the appellants in 
the exeoution proseedings; and apparently 
it was not noticed by the Court. The sale 
was effected in exesution of the deoree with. 
out any asadjudisation as to whether it was 
eontrary to the terms of that rule. The argu- 
ment is that a point whish might have and 
ought to have been raised must be taken to 
have been raised and desided, The seation 
relating to res judicata has no direst application 
to execution proseedings. The principle 
upon whish the orders made in execution 
proeeedings are held binding upon the parties 
is pointed out in the ease of Ram Kirpal 
Shukul v. Musammat Rup Kuari (9). Their 
Lordships observe at page 41 of the report 
that the matter desided in exeoeution pro- 
seedings "is binding between the parties and 
those claiming under them as an interlosu- 
tory judgment in a suit is binding upon 
the parties in every proseeding in that suit, 
or as final judgment in a sait is binding 
upon them in earrying the judgment into 
exeeution. The binding foree of such a 
judgment depends not upon seation 18, Aot X 
of 1877, but upon general principles of law. 
If it were not binding, there would be no 
end to litigation.” These observations show 
that it applies to the matter actually 
decided; and I do not think that on tbe facts 
of this ease the point sould be treated as hav- 
ing been desided on the analogy of the rule 
eontained in seotion ll of the Civil Prose- 
dure Code. It is open, therefore, to the 
appellants to raise the question as to the 
validity of the sale on the ground that it 
is sontrary to the provisions of rule 14, 
Order XXXIV, in the present proeeedings. 
As regards the remedy, in the argument 
it was suggested that a suit would be 
barred by rule 92 of Order XXI. It was 


ultimetely conceded, and quite properly oon.. 


oeded, by Mr, Koyajee that a suit to set 
aside the sale on the ground that it was 
held sontrary to the provisions of rule 14, 
Order, XXXIV, would not fall within the 
scope of the bar created by rule 92 (3). 

The question is whether the remedy by 
way of suit or an application to set aside 
the sale under Seotion 47 of the Code of 
Civil Proaedure is appropriate. With refer. 
` (9) 11 I. A. 37 at p. 41; 6 A. 269; 4 Baraswati's P. 
0, J. 489; 8 Ind. Dec. (N. 8.) 718. 


" geotion." 


ense to this point it has been urged on. 
behalf of the appellanty that in this Presi.. 
deney it has been held that an anuotion- 
purchaser is certainly not the representative 
of the deeree-bolder and that he is not the 
representative even of the judgment.debtor. 
The decision in Narsinhbhat v. Bandu Krishna 
(10) has been referred to in support of 
this contention. I think it must be taken 
that the auction purohaser is neither the 
representative of the desree-holder nor of the 
judgment-debtor. Itis further argued that 
if' that be so, section 47 would have no 
application to any proceeding to which the. 
&uotion-purohaser is a necessary party. It 
is quite true that section 47 applies in terms 
to all questions arising between the parties 
to the suit in which the deoreg was passed 
or their representatives. It is sontended 
that as the auotion-purshaser is not the 
representative of any of the partiesto the 
suit in whish the decree was passed, section 
47 eannot apply. In  Prosunno Kumar 
Sanyal v. Kali Das Sanyal (11) it was held 
that the mere fast of the austion-purchasar 
not being a party to thosuit was not fatal 
to the application of seation 244 of the Code 
of Oivil Proeedure of 1882. The following 
observations in the judgment are pertinent: 
Their Lordships are glad to find thatthe 
Courts ig India have not placed any narrow 
aonstrustion on the language of sestion 244, 
and that, when a question has arisen as to 
the exesution, discharge, or satisfaction of & 
decree between the parties to the suit in 
which the decree was passed, the fact that. 
the purchaser, who is no party to the 
suit, is interested in the result has rever 
been held & bar to the application of the 
In the oases of Pita v. Ohuntlal 
(12) and Gokulsing v. Kisansingh (18) those 
observations have been applied to cases in 
which the &uotionypurehaser was a party; and 
the faot that he was not a representative 
of the parties to the smt was not held to 
be any bar to the application of section 244 
of the Code of 1882, Section 47 of the 
present Code, which corresponds to seotion 
244 ofthe Code of 1882, must he construed 


(10) 46 Ind, Cas. 118; 42 B,41i; 20 Bom L. R. 
b 


4 (11) 49 I. A. 166 at p. 169; 18. C. 688; 6 Sar.’ P. 


0, J. 209; 9 Ind. Deo. (N. s.) 898. 
(12: 31 B, 207; 9 Bom L.R 16. 
(18) 4 Ind. Cas, 467; 84 B. 646; 12 Bom, L. BR. 63. 
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in the-same way. In my opinion the observa- 
tions of their Lordships of the Privy Oounoil 
in Prosunno's case (11) afford a somplete 
answer to the appellants’ soitention that 
seetion 47 has no application to the present 
ease, besause the auction. purehaser is a party 
to the suit. It follows that the proper remedy 
isnot a suit but an application under seo- 
tion 47 to set aside the sale. 

Seation 47, however, provides that the 
Court may, subject to any objection as to 
limitation or jurisdietion, treat a proceeding 
under this seetion as a suit or a suit asa 
proceeding. Under this provision it is per- 
missible to us to treatthe present suit to 
set aside the sale as an application to set 
aside a sale under section 47 subject to any 
objection as to limitation or jurisdistion. 
In the present sase there is no objeation as 
to jurisdiction, but there is an objection as 
to limitation which must be sonsidered. If 
the present suit is treated as a proceeding 
under seotion 47, 2. 6,, as an application to 
Bel aside a sale, i seems to me that it 
eleariy falls under Artisle 166 of the Limita- 
tion Aet of 1908. Mr, Thakor has argued that 
Article 166 really applies to an application 
under the Code of Civil Procedure of 1908 to 
neb aside a sale in exeaution of a deeree, which 
is expressly contemplated by the Code, as for 
instanoe an applieation under rulgs £9, 90 
or 91 of Order XXI. He has also referred to 
Artioles 166 and 172 of the Limitation Aot 
of 1877, as supporting his eontention that 
the applisation of the present Artiele 166 
ie limited to those oases whioh were expressly 
provided in the old Artisle 166. It is urged 
that there is no provision in the Code 
referring to an application to set aside a eale 
on the ground that it is sontrary to the 
provisions of rule 14 of Order XXXIV. 
We have,however, to read the artiole as it 
stands and to oonstrue the words in their 
plain and natural sente, It provides for 
applications urder the Code of Civil Prose- 
dure of 1908 to set aside sales in exeeution 
of decrees. The present suit, whioh must be 
treated es an application under seotion 47 
of the « ade of Civil Procedure to set aside 
the sale, is an application under the Code 
of Civil] Prosedure to aet aside a sale in 
exegution ofa- desree; and it is diffioult, 
without unduly restricting the plain meaning 
of the words, to hold that an application 
gf that character is outside the saope of 


Artisle 166. It may be thatthe ehangain 
the wording of the present Artiele 166 is 
due to the oireumstanse that it is intended 
to inslude within its scope the old Artiole 
No. 172 in the Limitation Aet of 1877, 
whioh is omitted in the present Limitation 
Act: and it may be thatan application to 
set aside a sale on the ground that it is 
eontrary to the provisions of rule 14, Order 
AXXIV, was not expressly eontemplated 
by the Legislature. But the words of the 
Artiele are wide enough to cover suoh an 
&pplieation; and, in my opinion, it would not 
be right to ourtail the saope of these words 
by reference tothe previous history of this 
article, which is relied upon by Mr. Thakor 
in support of the restristed interpretation. 
I am, therefore, of opinion that the present 
suit must betreated as an application under 
section 47 to set aside a sale and thatit is 
barred under Article 166 besause it has not 
been made within thirty days from the date of 
the sale. 

On these grounds, I am of opinion that 
"e plaintiffs’ slaim to set aside the sale must 

ail. 

The result is that this appeal fails and 
must be dismissed. The deeree of the lower 
A ppellate Court is affirmed with oosts. 

HavywaRD J.—I agreethat the olaim for 
possession and rent of the house did arise 
under the mortgage and that.the eale of the 
house was voidable as contrary to Order 
XXXIV, rule 14 of the Schedule to the 
Civil Prosedure Code. I alsoagree that the. 
suit brought by the mortgagors to set aside 
the sale by the mortgegees was, notwith- 
standing tbe fast that the suit affested the 
interests of tle auction-purchasers, a matter 
between the parties to be decided under 
section 47 of the Code of the Oivil Pro- 
eeüdrre in view of the desision of the 
Privy Council in /zosunno Kumar Sanyal v. 
Kali Das Sanyal (11). itseems to me further 
impossible in view of that finding to hold 
that the suit did not fall within, ard 
was not barred by, the wide words of. 
rena 156 of the Schednle to the Limitation 

at. 


Appeal dismissed. 
+ 
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DUKHI SINGH €, HARIHAR SHAH, 
PATNA HIGH. COURT. 


APPEAL FROM ORiGiNAL Oaper No, 114 


or 1918. 
July 2, 1920. 
Present: — Mr. Justise Jwala Prasad 
: and Mr. Justice Adami. 
DUKHI SINGH—Derenpast No. 1— 
APPELLANT 
ter sus 


HARIHAR SHAH —PuüIANTIFF—HRESPONDENT, 


Valuation «of suit—Partition, suit for—Value for 
purposes of jurisdiction—Court-fees payable—Jourt 
Fees Act (VII of 1870), s. 7 (iv), Sch. II, Art. 17 (vi). 


In a.suib for partition for the purpose of juris. 
diction the value of the suit is not that of the 
entire property but only of the share of the plaint- 
iff in the said property. [p. 237, col. 2.] 

In a’suit for partition, pure ‘and simple, where 
the ‘plaintiff is in possession of his share of the 
property and simply wants to alter the mode of its 
enjoyment by claiming to hold his proportionate 
share inthe properties separately from the other 
joint holders, the Oourt-fee payable willbe Rs, 10 
only under Schedule II, Article 17, clause (vi, of 
the Court Fees Act. [p. 287, col. 1.] 

Where the plaintiff is out of possession of his 
share'in the joint property, he is required to pay 
ad valorem Oourt-fee under section 7, clause (iv) of 
the Court Fees Aot, inasmuch as itis not a suit for 
mere partition but fora consequential relief in the 
shape of recovery of possession of his sharein the 
property. In such a case the plaintiff has to pay 
Oourt-fee upon the valuation of his share in the 
property. [p..237, cols. 1 & 2. ] 

Appeal from an ‘order of the Subordinate 


Judge, Deoghar, dated the 26th March 
1919. 

Mr. Noresh Ohandra Sinha, for the Appel- 
lant. 


Mr, Siva Narayan Bose, for the Respond- 
ent. 
JUDGMENT. : 

JWALA PRASAD, J.— The facts necessary for 
the disposal of thisappesl have been clearly 
set forth in the order of the Court dated 
the 26th Maroh 1919, whioh is the subject 
of appeal before us, and may be briefiy stated 
as follows :— 

During the minority of the plaintiff a 
suit for partition of the family property 
was instituted on his behalf along with de. 
fendante Nos. 9,10 and 11 and was numbered 
3 of 1904, That suit was terminated by 
means of a sompromise said to have been 
entered into between the parties. Sub- 
sequently the compromise deeree was shal- 
lenged on behalf of the plaintiff and his 
father defendant No. © and some other 
members of the family, who instituted a 
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Title Suit No. 2 of 1906 to set aside thd 
compromise desree on the ground of fraud 
and other allegations. The suit was. disə 
missed for insuffiaienay of Court-fee and on 
appeal to the High Court the order of dia. 
missal was oonfirmed. In that:suit costs 
were awarded to defendant. No, 1, who in 
execution of the order for costs attached the 
share of the plaintiff and defendants Nos, 9; 
10 and 11 in the properties in suit. 

The plaintiff having come of age has 
commensed the present aotion for a dealara- 
tion of his joint interest in the property and 
his right to enjoy it separately and for having 
ib declared that the said desree and sulehnama 
in Sait No. 3 of 1904 and the deoree for 
costa in Sait No, 2 of 1606 are ineffectual; 
void and inoperative a3 against the plaint: 
iff, 

The reliefs claimed in the .plaint are as 
follows : — 

“ (a) It be declared by the Court that 
the properties mentioned in the Sshedules I 
and II of the plaint are joint ancestral 
properties of the plaintiff and defendants 
and that the plaintiff's share in them is 
one-eigoth and the plaintiff holds possession 
of the said property in a state of jointness 
with them and is to have separate mode of 
enjoyment by separate possession of his 
share. 6 

(b) That it be declared, if neoessary, 
that the deereesin Suits No. 3 of 1904 and 
No. 2 of 1906 as well as the sulehnama 
upon which the deeree in Suit No. 3 of 1904 
ia based are ineffestual, void and inoperative 
against the plaintiff, 

(c) That costs of the suit with interest 
till realization and any other relief which the 
Court thinks the plaintiff is entitled to may 
also ba given to the plaintiff.” 

As regards the valuation, the plaintiff 
states in paragraph 22 of the .plaint as 
follows :— 

“ That the plaintiff's share in joint family 
properties mentioned in Sshednlea I and IL 
of the plaint is one-eighth, whereof the value 
for the purpose of jurisdiction is laid at 
Ra. 1,915 6 2." e 

The plaintiff fled.an applisation for issue 
of an injunretion redtraining defendant No, | 
from éxeeuting his dearee for costs and from 
proceeding in exeoution amd selling the at- 
tached property. This  appliention was 
allowed. and -the sale of the property inm 
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. Buit has been stayed by the order of the 
Court, dated the 26th Marah 1919. 
Aggrieved by this order defendant No. 1 
has now come to this Court. The other 
defendants are not parties to this appeal. 

A preliminary objestion has been taken 
on behalf of the plaintiffs-respondents as to 
the” competency of this appeal. The ground 
urged is that the value of the suit was below 
Rs. 5,020 and henee an appeal lay to the 
District Judge, and not to this Court, 


. The learned Vakil on behalf of the ap- 
pellànt resists this contention on the ground 
that the value of the suit is not what is 
stated in paragraph 22 of the plaint, but 
is the yalue of the entire properties men- 
tioned m Schedules I and II of the plaint 

Dealing with the Court-fee leviable on the 
plaint, the Subordinate Jadge, on the 18th 
Maroh 1918, held that it was not a suit for 
a mere deslaration or partition of the pro- 
perty but was a suit fcr & declaration with 
sonsequantial reliéfs and was governed by 
Beotion 7, olause (2v) (c) of the Oourt Fees 
Act, under whish an ad valorem Oourt-fee 
was payable. He fonnd that the value of 
the entire properties in Schedules I aud II 
was Rs. 22,500 and that of the plaintiffs one- 
‘thirteenth share therein was Rs 1,750, 
‘Accordingly be held that the valflation of 
the -suit was Rs. 1,750 and directed: .the 
plaintiff to pay Court-fee thereon. 


The question for determination before vs 
is whether the valuation of the cuit should 
be the value of tke entire properti-s men- 
tioned in Schedules I and II of the plaint, or 
that of the share of the plaintiff only in those 
‘properties, namely, the one-thirteenth share 
therecf, It is settled by authorities that 
in a suit for partition, pure and simple, 
"where the plaintiff is in „possession of his 
Share of the property and simply wants to 
alier the mode of ita enjoymant by claiming 
to hold his proportionate share in the 
‘properties s3parately from the other joint 
holders, the Vourt fee payable will be Rs, 10 
only urde Sohedule I], Artiele 17, clause 
(wi) of the Court Yeea Aot. It has also 
been settled that where the plaintiff is ont 
‘of possession of his share in the- joint pro; 
perty, he is required to pay ad valorem 
Oourt-fee under section 7, clause (ên) of the 
Court Fees Ast, iasmdsh as it is,nob a 
suit for mere p&rtition but for a consequential 
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relief in the shape of reaovery of possession 
of his share in the property. In such a 
case tke plaintif has to pay Court-fee 
upon the valuation of his share in the 
property. 


There is, however, sonfliet of opinion as 
to what should be sonsidered the value of 
the suit for the purpose of jurisdiotion— 
whether it should be the value of the 
entire property sought to be partitioned or 
the value of the share of the plaintiff in 
the said property, The Bombay, Madras 
and the Allahabad High Courts have 
invariably held that in a snit for partition 
for the purpose of jurisdiction the value of 
the suit is not that of the entire property 
but only of the share of the plaintiff in 
the said property, The Caloutta High 
Court has, however, taken a contrary view 
[vide Wa:th ud din v. Waliullah (1), Motibhat 
v. Haridas (2), Velu Goundan v, Kumara- 
velu Goundan (3), Lala Bhugwat Sahay vw. 
Rai Pashupatt Nath Bose (4) and Biraj 
Mohini Das? v. Ohint vnani Dasi (5)]. 


In the oase of Raghunath Parsad Singh 
y. Syed Yahya Hussain’ (6) in rejesting 
the applieation for leave to appeal to His 
Majesty in Council this Court held that 
the value of the suit was that of the share 
claimed by the plaintiffs, and not of the 
entire property, and in doing.so it approved 
of the principle desided in; the ease of 
the De Silva v. De Silva (7). Although 
the point was not direstly desided in 
that cise, the decision was otrtainly based 
upon the principle adopted by the Bombay 
Madras and the Allahabad High Courts, 
The learned Judges deelined to express 
any opinion on the oorreotness of the 
Caleutta cases. The present case is still 
more distinguishable from the Caleutta oases 
on acount of the sonsequential releif elaimed 
in it. That relief is set forth in relief No. 
(b) of the reliefa detailed in the earlier 
part of this judgment for declaring void 
and inoperative the desreea in Suits Nos, 3 
of 1904 and No. 2 of 1903, as well as the 


(1) 24 A. 381; A. W. N. (1902) 88. > 
(2) 22 B. 815; 11 Ind, Dec. (y. s.) 702. 
(3) 32 M. ?83, 7 M. L. J. 30.7 Ind. Deo. (x. s.) 206, 
(4) 10 U. W. N. 564; 3 C. L, J, 257. 
- (5) 8C. L. J. 197; 10 C. WN, 593 foot-nolo, 
(8) 42 Ind. Cas. 966; (1917) Pat. 301. 
(7) 6 Bom. L. R. 403, 
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sulehnama upon whioh the former deoree 
was based. This relief clearly somes under 
seotion 7, clause (zv) (c) of the Court Fees 
Ast, and the Oourt-fee payable thereon is ad 
valorem on the losa to the plaintiff [vide Ganesh 
Bhagat v. Barada Prasad  Mukerjee (8), 
Ohinnammal v. Madrasa Rowther (9) and 
Wali-ullah v. Durga Prasad (10) |, 


Relief (a), properly speaking, relates to 
the déclarations sought by the plaintiff of his 
interest in the property being to the extent 
of one-eighth share and of his right to 
separate mode of enjoyment by separate 
possession of his share. ‘The plaintiffs 
themeelves valued the suit at mush below 
. Rs, 5,000 aseording to their own shares 
in the: properties in Sebedules I and il 
and that vüluation, as stated above, is men- 
tioned in paragraph. 22 of the plaint for 
the purpose of 'juriadietion as well as 
for payment of Court fee, and the valuation 
of the relief made by the plaintiff should 
be the oriterion in such oases for the 
purpose of determining' jurisdiction unless 
the said valuatién is wrong or arbitrary 
(vide, Phul Kumari v. Ghanshyam Misra (11), 
Ganesh Bhagat v, Sarada Prosad Mukerjes 
(8) and Bankey Behart v. Ram Bahadur 
(12)]. 


The lower Oonrt had already determined 
in olear terms by its previous order of the 18th 
Mareh 1918 that the valuation of the suit 
was Rs. 1,750, t.¢, one thirteenth of the 
entiré value of the properties mentioned in 
Schedules I and II, "The valuation of the 
suit determined by the Court was for the 
parpose of Court fee payable by the plaint- 
iff as well as for the purpose of jurisdio- 
tion, That order has become final between 
the parties and we must, therefore, hold 
that for the purpose of jurisdiótion the value 
óf the suit was Hs. 1,750, that is below 
Ra, 5,000. 


The appeal to.this Oourt is, therefore, 
ineompetent and the memorandum of appeal 


(8) 80 Ind. Cas. 111; 42 C. 370; 190, W, N, 895, 
. , (10) 28, A. 840; 8 A, L. J, 181; A. W. N. (1906) 38. 
(11) 35 C. 202 at p. 207; 7 O. L. J. 36; 12. C. W. N. 
169; 10 Bom. L..B. 1; 5 A*L. J. 10; 17 M. Ta. J. 618, 
2 M. L, T, 5C6; 14 Bur, L. R. 11; 35 I, A. 22 (P, O.). 
(12) 44 Ind, Cas. 891; 4 P. L.J. 191; 4 P.L, W, 
281; (1918) Pat, 228, 
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should be returned to be presented to the 
proper Court. 


ADAMI, d.— 1 agree. 


Memo. of appeal relurnéd, — 
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PATNA HIGH COURT. 
Crvin Revision No. 324 or 1919, 
June 3, 1920. 

Present: —Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K Mullick, Kr. - 
MOTIRAM MARWARI— 
DzrENDANT No, 1—APPLICANT 
versus 
LALIT MOHAN GHOSH-— PrarsTIEF— 


Orrosrrs PERTY., ` 
Cross-examination—-Defendants, contest between—~ 
Some defendants supporting plaintiff—Procedure— 
Practice. 


The usual ‘practice in cases, where some of tho 
defendants support the plaintiff's case and others 
oppose it,is to order that those who support the plaint- 
ifs case should.cross-examine the plaintiff's wit- 
nesses firs$ if they desire to do so, and to call their 
evidence and address the Court before the defend. 
ants who oppose the plaintiff's case “do go. Any 
other practice would be inconvenient and . might 
work an injustice to those defendants who oppose 
the plaintiff's case. [ p. 289, col. 2; p, 240, col. 1,] 


Civil revision against-an order cf the Sub- 
ordinate Judge, Parulis, dated the 9th 
December 1919. 

Mr. P. K, Sen (with him Mr. Sisir Kumar 
Mitter), for the Applisant. 

Mr. Hasan Imam (with him Messrs. Abant 
Bhusan Muker. and Baikuntha Nath Mitter), 
for the Opposite Party. 

JUDGMENT. 

MiILLER, O. J.—-This is a motion by 
Motiram Marwari, the defendant No, 1, 
petitioning the Court to interfere by way 
of revision or superintendence with an order 
of the Subordinate Judge of Purulia, dated 
the 9th May 1919, refusing an application 
that the petitioner should be allowed to 
6ross-examine the plaintiff's witnesses after 
their sross-examination, if any, by the other 
suit was instituted by the 
plaintiff against the petitioner and fout 
other defendants, elaiming that the defend. 
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ants should be ordered to exeente and 
register a Kabuliyat in the terms alleged 
to have been agreed between the parties 
in respeot to 150 bighas of land of which 
the sub-soil mining rights wera already 
leased to the petitioner. Alternatively they 
claimed ejectment of the defendants, who 
have been in possession and paying rent 
up fo the year 1915 but not sinee that 
date. The plaintiff also olaimed for 
arrears of rent. The fasts taken from 
the petition and the plaint are shortly as 
fallows:— l 

The petitioner was the lessee of the 
soal mining rights in 150 Utghas of land 
in Mauza Karkend under. a lease, dated 
July 1898, granted by the plaintiff's pre- 
desessor, and has sinoe been in possension 
working tke.eosl] under the style of “The 
Motiram Coal Co." The lessee, however, 
was only entitled to the surface rights in 
90 bighas and was not entitled to oause 
injury to the surface. It besame neoes- 
sary, therefore, to acquire a lease-hold interest 
over the entire surfase with power to let 
it down or otherwise damage it. Aoscord- 
Ingly negotiations took place between the 
plaintiff as proprietor on the one hand and 
the defendants on the other for the ‘grant 
of a lease of the surfaae soil, At tleis-point 
in the story there is & serious divergence 
between the plaintiff and the petitioner. 
The plaintifi’s version is that the negoti- 
ations took place with all the defendants 
jointly as oo partners in the mine and that 
& sum cf Rs. 2,1C0 was deposited by them 
as Salami in consideration of the grant, 
that a Patta and a Kabuliyat were drafted 
in the terms agreed to, and that the defend- 
ants were given possession and have paid 
rent upto the year 1915, The defendants 
No. 2 to 4 by their written statement do 
not deny the allegations in the plaint, 
except that they say the colliery is managed 
and the aescunts kept by the defendant 
No. 1 and they do not know definitely 
what amount of rentis due to the plaintiff, 
They further say that they have never 
refused to exeoute and register the Kabuliyat 
and that they are still Willing and ready 
to do co whenever required, and their’oase 
is that they together with the defendant 
No. 1 and the defendant No. 5 are partners 
in the eolliery which is carried on under 
the style of “The Motiram Coal Co,” The 
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. defendant No. 5 by his written statement 


contends that the lease granted to Motiram 
was taken by the latter not on his own 
behalf but on behalf of three firms in one 
of whioh this defendant was interested 
and that he has had an interest in it 
ever since. In all other respects he admita 
the allegations sontained in the plaint and 
states that he is prepared to take settle- 
ment in the terms of the Kabnliyat filed 
by the plaintiff and that it is only due 
to the attitude of the defendant No, 1 
that this suit has become nesessary, The 
case of the defendant No. l as set out in 
his written statement is that he alone is 
interested in the property in question and 
that the negotiations whioh took place with 
the plaintiff were on his bebalf alone, and 


that the agreement was that the plaintiff 


should grant a lease of the surface rights 
to him and that he undertook to execute a 
Kabuliyat in the terms agreed and has 
always been willing to exesute sueh a 
Kabnuliyat. He states that he has business 
relations with some of the other defendants 
and that avy negotiations whieh took place 
through them and any payments whish were 
made through them in sonneotion with the 
lease were entirely on his behalf, .It will 
be seen, therefore, that the only dispute 
in the case is one between  Motiram and 
the other defendants and that so far as 
the fasta in the oase are concerned, the 
defendants Nos. 2 to 5 support the sase of the 
plaintiff. In this state of affairs it having 
become necessary to examine the plaintiff and 
& witness or witnesses on his behalf before 
a Commissioner, the defendant applied to 
the Subordinate Judge for a direction to 
the Commissioner that he should be allowed 
to oross-exmine the plaintiff and his witnesses 
after the sross-examination if any, by the 
other defendants. The learned Judgee said 
that he saw no reason to deviate from the 
ordinary proeedure and refused the applieas 
tion, 

It is contended on behalf of the petétioner 
that the direstion of the Subordinate Judge 
would work great hardship amounting to a 
denial of a fair trial to him, if the learned 
Judge’s directions are carried out. Inmy 
opinion the learned Judge failed to appresiats 
the real point for consideration in the ease. 
The usual practice in cases, where some of 
the defendants support the plaintiff's gang 


du | 
MOTIRAM MARWARI V, LALIT MOHAN GHOSH. 


and others oppose it, ia ` to order that 
those who support the plaintiffs oase 
ghould eross.examine the plaintiff's witnesses 
first, if they desire to do so, and to oall 
their evidence and address the Court before 
the defendants who oppose the plaintifi’s 
eace do so. Any other prastiee would be 
insonvenient and might work an injustice 
to those defendants who oppose the plaintiff's 
ase. ln thefirst place, after the opposing 
@efendants have aross.examined the plaintiff's 
witnesses, the other defendants who support 
‘the plaintiff's eate would be entitled to 
O0ross-examine, and by leading questions 
possibly elicit evidence from the witnesses 
whioh had not been elicited in examiration- 
in ehief and about which the opposing 
defendanis had no opportunity of oross- 
‘examining. It is true that if any new 
matter should be introduced, the opposing 
defendants might be allowed an opportunity 
subsequently of sross-examining about it but 
this would be a sumberous process and 
would unnecessarily prolong the proceedings. 


It is also manifestly unjust that a witness © 


should be allowed to give oral evidence 
against a party who appears at the trial, 
when that party has. no opportunity of 
eross examining upon the matters deposed 
` to. , 
. The question was considered by the 
High Court of.Bombay in the case of 
Haji Bibi v. H. H, Sir Sultan Mahomed Khan 
(Ml) and it was tbere laid down that the 
-plaintiff and such of the defendants as 
‘support the plaintiff's sase wholly or in 
part should address the Court and sall 
their evidence in the first, place and then, 
following the words of sestion 150 of the 
Civil Prosedure Code of 1882, the other 
party, vie, the persons opposed to the 
plaintifi's case should address the Court 
and eoall their evidence, t is true that 
in that oase the Court considered that 
the defendants supporting the plaintiff's 
case might have joined the plaintiff in the 
‘plaint It is not necessary to consider 
whether the defendants Nos. 2 to 5 might have 
joined with the plaintiff against tbe defend. 
ant No. 1 jn, institutirg the present suit, 
as, in my opinion, the principle relied upon 
does not necessarily depend upon the deter. 
mination of that question and the deoision 


, (1) 82 B. 509; 10 Bom. L. R. 827, 
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just referred to was in faot based upon 
mush broader principles; and the learned 
Judge who decided that ease pointed 
out the eonfusion that might arise from 
allowing the parties to present their case 
simply in the order in whioh they ap- 
peared on the record. In my opinion in 
the circumstances of the present oase the 
preponderating balanee of sonvenience is 
in favour of ordering that the defendants 
Nos. 2 to 5 whoare supporting the plaint- 
iff’s case should call their evidenee and 
address tHe Court before the defendant 
No, 1, and in like manner should interro- 
gate the plaintiffs witnesses before the 
defendant No. 1. This sourse would clearly 


result in a saving of time and will prevent 


any dispute at the trial as to the right 
of the defendant No. 1 to any further oross- 
examination which would undoubtedly arise 
if the order of the Subordinate Judge were 
carried ont. It is also, in my opinion, in 
the interests of juatieg that the course 
proposed should be followed. The alter. 
native course might result in the denial of 
a fair trial, Although no express provision 
is laid down in the Civil Procedure Code 
relating to this question, I think that in 
the spesial circumstances stated the Court 
under gits powers of superintendence is 
entitled to incéerfere. The order of the 
Subordinate Judge will be set aside and 
in lieu thereof it is directed that the 
defendant No. | be entitled to sross-examine 
the plaintiffs witnesses after the other 
defendants haye put such qnestions to them 
as they may be entitled to do and that 
the defendants other than the defendant 
No, 1 must call their evidence and address the 
Court before the defendant No. 1 proseeds 
todo so, The petitioner is entitled to his 
costa, i : 


MurLiCEg, J.— F agree, 


Order set aside. : 
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ALLAHABAD HIGH OURT. 
URIMINAL Revision No. 97 or 1920. 
February 27, 1920. 
Present: — Mr. Justioo Piggott. 

MAHA DEO—<Apprio NT 

t67 818 
EMPEROR—Opposite PARTY, 

Public Gambling Act (TII of 1867), ss. 3,4, 10— 
Warrant to Police Officer to search ~Warrant endorsed 
to another officer of equal rank and qualified to search— 
Bearch, whether regular — Person before Court under s. 
10, examination of, legality of—Admissibility of 
statement, ; 


The mere fact that an Officer of Police to whom, 
by virtue of his office, a warrant is issued by a 
Magistrate authorising a search under the Public 
Gambling Act, endorses the warrant to another 
Officer of Police of rank qualifying him to conduct 
searches under the Act, does not render a search 
conducted by that officer irregular and invalid in 
law. [p 241, col. 2.] 

Where a person is onhis trial for an offence 
under the Public Gambling Act, it is not unlawful 
for the Magistrate to eximine all or any of the 
remaining persons found by the Police inside a 
house when it was ®ntered under a search warrant 
lawfully issued under the provisions of the Act. The 
fact that the persons are before the Magistrate 
within the meaning of section 10 of the Act, and 
that tf they made a true statement it would tend to 
incriminiate them would not render their ex- 
amination illegal or their statements inadmissible in 
evidence. [p. 242, col. 1.] 

Criminal revision against the ogler of the 
Sessions Judge, Allahabad, dated the 24th 
January 1920. 

Messrs, O. Ross Alston and Ramanama 
Prasad, for the Applieant. < 

Mr. B. Malcomson, Assistant Government 


Advocate, for the Crown, 


JUDGMENT,—This is an application in 
revision by one Mahadeo, who has been 
convicted of the offense which may be 
broadly desoribed as that of keeping a 
sommon gaming house, punishable under 
seation 3 of the Publi¢ Gambling Aot, 
Act No. III of 1867, and has been sentenced 
to rigorous imprisonment for two months. 
The oase was tried summarily and no appeal 
lay under the law. The matter was brought 
in revision before the Sessions Judge, who 
has writen a oareful order dealing with 
the points raised before “him and has found 
no sause for interference. Before me the 
following points have been urged: — f d 

(1) That the fearch as conducted was 
irregular and invalid in law, and eould 
‘not operate so as to give rise agdinst the 
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persons acoused to the presumption referred to 
in geotion 6 of Act No, III of 1867, by reason 
of the fact that the Magistrate’s warrant 
authorising the search had been endorsed 
by the Police Offioer to whom (by virtue 
of his offise) it was originally issued, to 
another Polioo Offieer of rank qualifying him 
to sondust searches under section 5 of the 
Act. As pointed out by the learned Bes. 
sions Judge, this point is sovered by authority 
in this Court, vide Emperor v. Kasht 
Nath (1). I have been asked to re- 
consider the soundness of this deoision aud 
my attention has been called to oases from 
other High Courts in which analogous ques- 
tions have been cousidered. 1 think it 
sufisient to say that the Courts below 
were bound to follow the deeision of this 
Court on the point and that Iam not prepared 
to re-sonsider it. 


(2) It has been contended that the house 
searobed by the Polise was not the house 
designated inthe warrant, This is a matter 
of evidence, and I have no doubt that the 
house searahed was the ona intended by 
the warrant, also that it is adequately 
deseribed in the said warrant so as to 
make the search valid and effective for all 
purposes. 

(3) It has been contended that there 
was an irregularity in the sonduct of the 
trial, beoause two distinct cases wera taken 
before the Magistrate one against the applicant, 
Mahadeo, under section 3 of Act Ne. III 
of 1867, and the other against a number 
of persons under section 4 of the 
same Aot, and it is suggested that the 
Magistrate, while purporting to try the 
two oases Separately, only heard the evidenas 
ones. There is nothing on the resord to 
support this contention and no affidavit has 
been filed. A statement has been laid 
before me by the Assistant Government 
Advocate as to what the Magistrate &stually 
did. I cannot take judioial notiee of that 
statement; neither am, I bound to presume, 
in the absenee of anything in the way of 
record or affidavit to justify the odntention, 
that the sondust of the trial waa marred by 
apy, irregularity in the examination of fhe 
witnesses. 


4 
(4) ib is sontended that Mahadeo wan 


(1) 80 A. 80; 51A. L. J. 59; A. W. N. (1908), 9; 7 Ot, 
L, J. 19, 
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not proved to be the owner of the house 
in question, or at any rate that evidence 
not legally admissible was relied upon on 
behalf of the prosecution to prove his owner- 
ship, This point has to be considered 
quite apart from: the question whether the 
house searched was the one desoribed in 
the warrant. I is suffisient to say that 
there is abundant evidense on the resord 
‘that; whether Mahadeo was the owner of 
this house or merely its oecupier, he was 
at any rate a person who had the use of 
the house, and on the evidense he was 
usirg the same 88 a common gaming honse, 
There is, therefore, no foros in this oon- 
tention. 

(5) The most serious pciat taken, however, 
is with reference to the evidence given at 
the trial by two persons named Gobind 
Pragwal and Mohan, who were examined 
as witnesses called by the Court under 
gestion 540 of the Criminal Proaedure Code 
at the trial of Mahadeo. These persons 
had been found by:the Police in the house 
in question at the time of the raid and 
they were sent up as acoused persons in the 
oase under section 4 of Aot No. III of 1867, 
"Within the meaning of section lO of the 
same Act they were undoubtedly persons 
‘brought before the Magistrate who had heen 
found in the house, which had been entered 
under the provisions of this Aot. The 


Magistrate was authorised to require these 


persons to be examined on oath before him 
and they were under an obligation to answer 
truly all questions put to them, Nor sould 
they excuse themselves from being examined 
as witnesses on the ground that if they made 
a true statement, their evidence would tend to 
eriminate themselves. It would have been 
lawful for the Magistrate to examine as 
witnesses in the case against Mahadeo, not 
only these two mer, but any or all of the 
remainfng persons who had been found by the 
Poliee inside the house in question at the 
time when it was entered under a search 


warrant lawfully issued under the provisions . 


of the Awt. I find it difficult, therefore, even 
to formulate with precision the grounds on 
whishit issought to be eontended that the 
examination of thege two persons as witnesses 
at the trial of Mahadeo was illegal. In part 
the sontention is based upon the suggestion, 
which.I have already dealt with separately, 
that the trial Court in reality condusted one 
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single trial, although going through the form 
of keeping the proceedings against Mahadeo 
separate from those taken under seotion 4 
of the Aet. In the main, however, the objeo- 
tion pressed upon me to the procedure 
followed in the Court below turns upon the 
faot that the Magistrate conoluded by record- 
ing a formal order of asjuittal in favour of 
these two men, Gobind and Mohan, in respeot 
of the case under section 4 of Act No. LIT of 
1867. Ilinoline to the opinion that a formal 
order of acquittal required to be recorded, 
although it should probably have been dore 
in a wholly separate proseeding. - These two 
men had been produced beforea Magistrate by 
a Police Officer as the result of an investigs- 
tion eondueted under the provisions of the 
Oriminal Prosedure Code and of the Publis 
Gambling Act No, IIL of 1867. Seetion 11 of 
this latter Act merely says that the Magis- 
trate, if satisfied that any person examined by 
him as & witness under the provisions of the 
preceding sestion has made a true aad 
faithful discovery of all tHings as to whish 
he has been examined, shall give sush 
person a aertifisate in writing to that effect, 
Such person is thereby freed from all pro. 
sesution under Aot No. III of 1°67 for any 

thing done before that time in respect of any 
gaming in which he may have been eonoerned 
contrary ib the provisions of the Aot, This 
section in itself throws no light on the 
nature of the order required for the purpose 
of terminating the prooeedings which have 
already been instituted against any such 
person as a consequence of the Police inyestiga- 
tion, It may be that the Legislature whioh 
passed Aot No. III of 1867 intended that the 
ease of any such pereon should be treated as 
something su? generis and that the proceedings 
against him should be brought to a olose by 
the mere granting of the certificate under 
section ll of the Att, The Code of Criminal 
Prceedure, however, would seem to require 
something more than this, if the proaeedinga 
initiated by the investigating Police Officer 
are to be brought to a formal sonclusion 
under the provisions of the said Code, The 
probability is that the provisions Bf section 
494 or of section 24>*of the Code of Criminal 
Procedure should be brought into operation; 
bit so far as the matter now before me ia 
goncerned, | do not think “the point of much 
importance, because the effect of withdrawal 
of the prosecution under either of these- 
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sections would be an order of acquittal. So 
far as the question raised regarding the 
examination of these two men as witnesses 
and their acquittal subsequently to such 
examination has any bearing on the merits 
of this oase, the point taken seems to be that 
Gobind and Mohan were in the position 
of acoused persons on their trial before the 
Court when they were, it is suggested, 
transferred from the doak to the witness. 
box for the purpose of being examined as 
witnesses, and then replaced in the dosk, 
for the completion of their trial. The sug- 
gestion is that they were thereby kept under 
duress or, at any rate, under strong indusa- 
ment to give such evidence as they oon. 
seived the prosesution would desire of them, 
On the merits I see no particular foros in 
this eontention. Whatever the procedure 
adopted may be in respect of a person whom 
the Magistrate takes it upon himself to 
examine under sestion 10 of Ast No. IIL of 
1867, that person, remains liable to a pro- 
sesulion in respect of the offence alleged 


against him when he was brought before the ` 


Magistrate until he has succeeded in satis- 
fying the Magistrate that be has made a 
true and faithful discovery. Evidence given 
by such persons must, of course, be received 
with caution. It is usually the evidence of 
an accomplice and is always evidence given 
by a person who is under a oertain induse- 
ment to make a statement favourable to 
the prosecution oase in order to secure a 
sertifioate of indemnity for himself. These 
eonsiderations bear upon the weight to be 
attached to such evidence but have nothing 
to do with the question of its admissibility, 
In the present case there may have been a 
definite irregularity committed with regard 
to the examination of these persons, Mohan 
and Gobind, as witnssses ip the ease under 
Bestion 4 of Ast No. III of 1867, but whether 
this was soor not lam unable to say. On 
he materials before me l do not see that 
the applicant, Mahadeo, has any ground for 
complaint as to ‘the examination of these 
witnesses ig the proceedings taken against 
im, 

I dismiss this application. Mahadeo mnst 
Burrender to his bail and undergor the, 
unexpired portion of, his sentence. 


Application dismissed. 
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PATNA HIGH COURT. 
ORI MINAL Revision No. 312 or 1920, 
July 15, 1920. 

Present: —Mr. Justice Jwala Prasad. 
DHAKO SINGH AND OTBER8— ÁOCUSED— 
PETITIONERS 
TErsus 


EMPEROR—Orrosre Parry. 
Criminal Procedure Code (Act V of 1898), ss. 288, 
239— Simultaneous trial of counter-cases, legality of— 

Accused, whether entitled to have trial set aside. 


The Criminal -Procedure Code contains no pro- 
hibition to the holding of simultaneous trials in 
counter-cases and the provisions of sections 238 and 
289 of the Code are inapplicable to such trials, asa 
simultaneous trial isin no sense a joint trial, and 
unless it can be shown that the procedure adopted 
has prejudiced the accused in his defence, he is not 
entitled to have the whole trial set aside. [p. 245, 
cols, 1 & 2.) 

Applisation against the order passed by the 


Sessions Judge, Monghyr. 


Messrs. P. O. Rat and S. N. Rar, 
Petitionera. 

The Assistant Government Advosate, for 
the Crown. 


JUDGMENT,.— The petitioners have been 
convicted by the Magistrate of Monghyr for 
the offence of rioting under gestion 147, Indian 
Penal Code, and sentensed to three months’ 
rigorous imprisonment, with a fine of Rs. 50 
each. Their conviction and sentence have 
been upheld by the Sessions Judge of Monghyr 
in appeal. 

The riot is said to have taken place on 
account of a land dispute between the acsused 
Bhojal Singh and the somplainant, Majun 
Singh. The latter had purshased the interest of 
three brothers Ganpat, Gur Sahai and Nathu 
in certain lands, insluding the land in dispute, 


for the 


from Gur Sahaiand Nathu, per sale deed 


dated the 18th June 1918, 
join in that deed. and on the 6th,June 
1919 he sold his one-third share in the 
land to the accused Bhojal Singh. The 
Courts below have coneurrently held that 
Gur Sahai and Nathu had no right to 


Ganpat did not 


dispose of the share of Ganpat and the 


title of Ganpat in the land was not, tbere- 
sale deed of 18th 
therffore, had a valid 
title to the share of Ganpat, purchased 
by him in June 1919.e But the Courts 
below have also sonsurrently held that the 
complainant was in possession of the pro- 
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perty, though under an invalid title, inslad- 
ing the share of Ganpat, and that the 
accused Bhojal did not get into possession 
of Ganpat’s share inthe property by virtue 
of his subsequent sale and that he attempted 
to take possession of the property by 
fcroible means on the day of the oceur- 
rence, which resulted in the riot and injuries 
on both sides. Upon the aforesaid findings 
the Courts below have held the  sseused 
Bhojal and his party responsible for the 
riot and punished them as set forth at 
the ontest of this judgment. The findings 
of the Courts below are of fast, and in 
revision it is not possible to upset them, 
unless it was shown that those findings of the 
Courts below are perverse on the fase of them 
or based upon no evidence or misapprehension 
of the same. 

It is, however, sontended on behalf cf 
the petitioners that the whole trial was 
vitiated on account of the simultaneous trial 
of this ease and the counter case lodged by 
the accused Bhojal. In support of this 
contention, I have been taken to the authori- 
ties from the earliest time up to the present 
moment. It is true that there has 
been considerable divergence of opinion 
on the subject. The earliest ease on the 
subject is that of Queen v. Sheikh Bazu (1). 
In that case, though the procedure adopted 
was condemned as irregular, it was held 
that it was not illegal and did not vitiate the 
trial inasmuch as no prejudice to the aaeused 
was proved, and as a matter of fact the 
trial and conviction in that cass were 
upheld, Similar was the view taken in the 
= of Queen v. Surroop Ohunder Paul 
(2). 

Then came a shange in the opinion in 
the oase of Hossein Buksh v. Empress (3). 
The praetice of simultaneous trial of counter- 
gases of rioting was  eondemned in that 
gaso and the  eonvietion was set aside, 
Prinsep, J., held that “the course adopted 
by the Magistrate had materially prejudiced 
the interest of the assused,” The learned 
Judge adhered to this view in the oase of 
Ohakowri Lall v. Moti Kurmi (4). The view 
was intensified in the case of Bachu Mullah 


e 
(1) 8 W. R. 4? Cr; B.L. R Sup. Vol, Or, 760. 
(2) 12 W. R 750r, 
18: 6 0. 9P; 6 O. L. Ro 529; 3 Shome L. R. 39 Or, 
8 Ind, Deo. (N. 8.) 68. 
(4) 13 0, L. R, 275 at p. 278. 
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v. Sta Ram Singh (5) (Petheram, C. J, and 
Beverley, J.) and it was clearly laid 
down that the. mode of simaltaneous trial 
affecta the validity of the  eonvietion 
on it, In other words, that it must be 
presumed that the evidense was so affected 
by the ciroumstanses, under whieh the 
witnesses gave if, that ecnvietion must be aeti 
aside,” 
. These oases were reviewed in the case 
of Queen Empress v. Ohandra Bhuiya (6) 
whioh was originally heard by Pigott and 
Hill, JJ, and on ascount of difference 
between these learned Judges, the sase was 
referred to a Speoial Bensh presided over 
by them and Prinesp, J. The judgment 
was delivered by Prinsep, J. He was a 
party to the earlier desisions Hossein Buksh v. 
Empress (3) and Chakowri Lall v. Mots Kurmi 
(4) referred to above, so there oan be no 
misapprehension as to the meaning of the 
decision in those oases. As a result of 
the survey of the authorities, Mr. Justice 
Prinsep held thata simultaneous mode of 
trial of oounter cases of rioting, although 
irregular, would not vitiate the trial, unless 
the accused were prejudiced in their de- 
fence. . 
The next ease on the subject is that 
of Fran Krishna Saha v. Emperor (7) 
(Banerjee and Handley, JJ.) desided in 1903. 
In the meantime the famous  deoision of 
their Lordshipe of the Privy Connoil in the 
ease of Subrahmania Ayyar v. King. Emperor 
(8) had oome in. That produced very great 
eifeot in the way in which several Judges 
applied that oase to the several provisions 
relating to  illegalities and irregularities 
under the Code of Criminal Prosedure. The 
principle of that oase was applied to simul: 
taneous trisls of sounter-cases of rioting by 
Banerjee and Handley, JJ., in the aforesaid 
oase and if was held that the  prosedure 
is illegal and is not ourable by sestion 537 of 
the (ode of Criminal Proeedure, The oase 
before their Lordships was one of a pro. 
seeding under sestion 107 of the Code, 
If their view is adopted as sorreot, the 
prinsiple of that ruling will*apply with 


(5) 14 C. 358; 7 Ind. Deo, (x. s.) 287. 

(6) 20 O. 587; 10 Ind. Dee. (N. 8.) 865, i 

(7) 8 O. W. N. 180; 1 Or, laad, 58. : 

(8) 26 M. 61; 1! M. L.J. 288; 3 Bom. L. R. 540, 28 
I, A. 757; 5 C. W.N. 866; 2 Weir 271; 8 Sar. P, C. 5 
180 (P: 0), 
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greater forse to simultaneous trials of 
corss-oases under the Code of Criminal 
Procedure. But the effect of the Privy 
Couneil desision did not last long, so far 
as the simultaneous trials of counter oases 
are concerned, and in, the same year but 
later in the oase of Sahadev Ahir v. 
Emperor (9) Ghose and Stephen, JJ. 
explained the desision in the ease of Subrah- 
mania Áyyar v. King-Hmperor (8) as being 
restricted to the oases of joinder of charges 
in the same irial and not to separate trials of 
conter oases held simultaneously, 

In fase of this grave oonfliot of opinion 
it is a diffienlt task to deside which view 
is correct, Broadly speaking, the reason, 
upon whioh simultaneons trials of counter 
cases have been held to be illegal, is that 
the aceused in one oase will be very mush 
prajudised ani embarrassed, if examined 
on oath as a witnesa in the sounter.aase, 
if both the oases proceed simultaneously. 
Bat this objection is not obviated by holding 
the trial of one of the oases and suspending, 
the other, till the disposal of the former, 
for even if one of the eases is suspended 
the asoused in that ease doas not cease 
to be so and willequally bs embarrassed, 
if examined as a witness in the other 
sace, If the principle be applied stristly 
and abstrastly, the result will fe that 
none of the  eonnter oases should be tried 
at all.'Taeaosusel in ons oasa is neaessnrily 
& witness iu the other, and this unfortunate 
position cannot possibly be obviated by any 
mode of trial. 

Now examining the point in the light 
of the statutory provisions in the Oode, I 
do not find any prohibition of simultane- 
ons trials of counter-cases and the 
learned Vakil on behalf of ths petitioners 
has not sited to me any ,Beation of the 
Code. 

Referenes, however, is made to oertain 
sections, relating to the joinder and trial 
of charges in Ohapter XIX of the Code, 
notably sections 233 and 239. The former 
is an undoubted proposition that for every 
distinct offense there shonld be a separate 
sharge and a separate trial subjeot to the 
exceptions laid down in the subsequent 
sections in the Chapter. 
exceptions is section 239. I agree with the 


* (89) 8 C, W. N, 844; 1 Or, L, J. 199, 
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learned Vakil thet sestion 239 has no appliea- 
tion to the case, and the trial is not sought 
to be supported under that sestion. The 
eharges in both the oases are separate and 
they have been separately tried. It would be 
doing violence to the provisions of the Code 
to hold that the acoused were tried jointly 
together. They were studiously kept apart 
and separate from eaoh obher, The faot 
that they were tried simultaneously does 
not go to show that they  wera tried 
together and indeed "simultaneous" and 
"joint" are oontradietorg terms, Therefore, 
we cannot go further than holding that 
the trisl in certain oases and in certain 
eireumstanses might bs irregular and 
improper, but ‘that would not entitle 
the acsonsed to haya the whole trial set 
aside, unless it was elearly shown that the 
procedure adopted had prejadiced him in his 
defense, 

This - fakes us to the next sontention 
of the learned Vakil on bshalf of the 
petitioners, Some of the evidense has been 
read to me to show that the assused were 
prejudiced, but I have not been impressed 
at all with that argument, The oritisism3 
made with regard to certain passages in 
the evidence in the case are not due to 
the simultaneous trialof the counter oasa. 
Those criticisms could also have been if 
the other case was not tried at all. The 
judgments of the Courts below have based 
their findings entirely upon the evidense in 
this ease and, when reading them, ona 
would not dream even of the existense of 
a sounter-case. This shows how studi- 
ously the other ease was kept apart in 
desiding the present ease. In fast the 
aooused were not prejudiced. This alao 
is obvious from their asquiessence in the 
trial, without any demur or objeation on 
their part throughout the trial It isstill 
more clear from ths groucda of appeal 
taken before the learned Sessions Judge, 
where the prejudies dus to tha joint trial 
or to its being illegal or irregular haa not 
been alluded to, The ascu3ed ware, thare- 
fore, not at all prejudiced in the present 
sass by the mode of trial arene by the 
Magistrate. 

The finding of the Court Salve as to pos. 
session of the complainant and the aggressive 
part tak3n by the asoisai in enforsing 
their supposed right based upon thesalg-dead 
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of June 1919 is supported by the evidence on. 


the record. 

The sonviction must, therefore, be upheld, 
The sentence passed upon the petitioners 
does not appear to be severe. The applica: 
tion is rejected. - h 
Rule discharged, 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 845 or 1919, 
February 21, 1920. 
Present:—Mr, Justice Piggott, 
DURGA—APPLICanT 
VETEUS 


EMPHROR—Opposite PARTY. 

U. P, Excise Act (IV of 1910) as amended by Act 
(IV of 1919), s. 60A4—— Cocaine, illicit possession of— 
Liability of owner o? occupier of premises in which 
cocaine fownd— Prosecution, duty of—Burden of proof: 


The owner or occupier of a house who knowingly 
keeps an illicit supply of cocaine on the premises 
renders himself liable to punishment under section 
60A of the United Provinces Excise (Amendment) 
Act, 1919, and no burden is laid on the proseou- 
tion of proving that the said illicit supply had 
been kept there for any length of time, or that the 
premises had been used for this purpose on previous 
cceasions, The mere discovery of a phial of illicit 
cocaine, however, on certain premises affords only 
a slender basis forthe inference that the owner of 
such premises, not himself residing there, knew or 
had reason to believe that the resident or residents 
of the house were breaking the law in this matter. 
[p. 246, col. 2; p. 247, col. 1.] 

Criminal revision against the order cf the 
Sessions Judge, Allahabad, dated the 3rd 
Ostober 1919, 

Messrs, Sotya Ohandra Mukerji,. Krishna 
Chandar Mukerjt and Bhagwati shankar, 
for the Applicant, 

Mr. R. Melcomson, Assistant Government 
Advosate, for the Opposite Party, 

JUDGMENT .— This is one of those eases, 
always somewhat difficult to deal with in 


revision, in whieh the trial Court and the 


Appellate Court have taken widely divergent 
views as to the effect of the evidence pro- 
duced, although they have osonourred in 
convicting one, at least, of the persons 
acaused. The broad facts are that an Exoise 
lnspreter, along with Police Officers and 
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witnesses, raided a certain house and searched 
it on suspieion that illisit soasine would ba 
found there The result of the search was 
the dissovery of a-small phial oontaining 
adulterated eoeaine and the prosesution of four 
persons as owners or cecupiers of the house 
for an offence against the excise laws. The 
oase was aotually dealt with by the trial Court 
under sestion 60A of the United Provinsea 
Exoise Act, 1910, as amended by the United 
Provinoes Excise (Amendment) Aot (No. IV. 
of 1919). The defense on the merits was 
that the phial in question had been planted on 
the nosured persons, that is to say, that some 
member of the raiding party: brought it 
with him in order to make certain, in any 
event, of a sonvistion, Both the Oourts 
below have rejected this defence. The 
question is not really one whioh, aoecording 
to the praotice of this Court, is open to 
reconsideration in revision, and, as a matter 
of fact, I see no good reason for reconsider- 
ing it, It follows that an cffence against 
the exsice laws was being committed by some 
person or other in respeot of this phial of 
occaine in the heusein question, The learned 
Sessions Judge has taken a view of the 
operation of the section under which 
the conviction was recorded which would 
make it very nearly impossible in praotice 
to secre a oonviotion under that eeoticu 
at all, He bas in effect inserted the word 
“habitually” before the word “user,” as it 
appears in the seetion in question. I feel 
bound to note my disagreement from the 
principle of law thuslaid down. The pro. 
visiors of the seetion in question are no 
doubt cf an «xceepticnally stringent nature 
but they are intended to be so in order 
to enable the Excise Authorities to deal 
effectively with the illicit traffic in cocaine. 
As tbe section stande, the owner or odcupier 
of & house wlfo knowingly keeps an illicit 
supply of eoeaine on the premises renders 
himself liable te punishment under this 
Beotion, and no burden is laid on the pro- 
sesntion of proving that the said illicit 
supply had been kept there for any length 
of time, or that the premises had been 
ured for this purpose on previous ccensions. 
No.donbt the facta of each partienlar case 
require to be carefully serutinised before | 
provisions of this ‘kind are applied, 
more pertisularly so in the oase of an owner 
who does not oesupy or personally reside 
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in the place in respest of which the offence 
is alleged to have been committed. If the 
learned Sessions Judge means that the mere 
discovery of a phial of illisit cocaine on 
oertain premises affords only a slender basis 
for the inferense that the owner of such 
premises, not himself residing there, knew 
or bad reason to believe that the resident 
or residents of the house vere breaking 
the law in this matter, he is no doubt 
right. The question in this partisular case 
really is, whether guilty knowledge on 
the part of all the four persons found on 
the premises at the time of the Exoise 
Inspeotor's raid could not be inferred, as 
the trying Magistrate inferred it, from 
their eonduet at the time of the raid and 
from the general ciraumetances of the oase, 
However, the learned Sessions Judge deslin- 
ed to draw any inference of such guilty 
knowledge or oomplioity against three ont of 
the four aconsed persons, and their eases 
are not now before me. The question ia, 
whether the remaining asoused, Darga, has 
or has not been rightly convicted on the 
evidences of having been found to be personally 
in possession of this phial of goosine, The 
fasts are that he was asked in the course 
of the search to open ouf, in the presence 
of the Police Offiser, & certain roll of bəd- 
ding which was found in a %erandsh 
room where the said aseused had been sitting, 
inthe sompany of a woman, at the moment 
when the Police raided the houses. Duarga’s 
own ease is that he eame upon this phial 
of sosaine somewhere in that roll of bedding 
and his defence, as I have already pointed 
out, was that it had been planted there by 
some member of the seareh party. The 
evidence as to what presisely took place at 
the moment when Durga either found, or 
professed to find, the phial in the bedding is, 
as might be expected, soméwhat sonílicting. 
The witnesses to the search were disposed, 
in examination in-ehief, %o speak in general 
terms to the dissovery of the phial in the 
bundle of bedding. When they were press- 
ed to say at what precise moment each of 
them persoffally saw the phial they returned, 
as might be expected, somewhat divergent 
answers. The witness Chunni Lal, far in- 


stance, admitted that the first he actually" 


saw of the phial was that the accused Darga 
had it inhis bands. He went on, however, 
to repeat his assertion that Darga took it 
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from the bundle, but this is obviously a 
matter of inferense on the part of the witness 
rather than aotual observation. I am obliged, 
under the creumatanaes, to examine the 
evidenae for myself and to form some sort 
of opinion of my own as to the general 
I eertainly think 
there was evidence on the resordon which 
a Jury might lawfully have found Darga 
guilty of the offense of which he has bean 
convicted, namely, the illisit possession of 
this phial of eoeaine, Iam not sure that 
it is necessary for me to say more than this 
in a ease whioh is before this Court only 
in revision; bat I may add that the opinion 
I have myself formed, on a review of the 
entire evidenca, is that Durga might well 
have been eonvieted on the charge as framed 
by the Magistrate, and that, in any ease, it 
seems & fair matter of inferenoe from the 
evidenos that be was at least in joint 
possession, if not as the learned Sessions 


Judge thinks in sole possession, of this phial 


of ooanine, If the oase were before me in 
the exercise of the appellate jurisdistion of 
this Court, the utmost that I should feel 
disposed to do would be toresord a sonvic- 
tion, inthe alternative, of illieit possession 
or of abatment of the 
possession. This being my view of the o38e, 
I do not shink I am oalled upon to interfere 
in revision. A point is taken as to the 
severity of the sentenae, but I see no valid 
ground for interferensa on that score, I 
dismisa this application. Durga must sur- 
render to his bail and undergo the uuexpired 
portion of the sentence, 
Application dismissed, 





PATNA HIGH COURT. 
OR.MINAL APPEAL No. 106 or 1920, 
June 23, 1920. 

Present:— Mr. Justioa Contts and 
Mr. Justise Das. 
KESHWAR GOPE'—AocoüskED 
— ÁPPELLANT 
versum 


HMPEROR—Opposita PagTY. — 
First information —Statement made at Police Station 


offense of illiait | 
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and -recorded in Station Diary—BSialement made 
subsequently to Police—Subsequent statement, whether 
first information— Admissibility of second statement, 


' A made a report at a Police Station of the 
occurrence of an offence and his statement was 
recorded by the Writer Head Constable in the 
Station Diary. Subsequently, 4 made another 
statement to the same Police Officer, and this latter 
statement was treated asthe first information and 
was admitted in evidence “subject to objection:” 

* Held, that the statement recorded in the Station 
Diary was the first information, and that the sub. 
sequent statement was merely a statement made to 
a Police Officer in the course of the investigation and 
was totally inadmissible in evidence. [p. 249, col. 2.] 


Appeal against the order passed by the 
Sessions Judge, Darbhanga. 

Messrs. G. O., Pal, L. K. Jha and Harikrishna 
Ohowdhry, for the Appellant. . 

Mr. Manohar Lall, Assistant Government 
Advocate, for the Opposite Party. 

' JUDGMENT. 

Covrrs, J.— The appellant in this case, 

Keshwar Gope, bas been convicted under 
geotion 304 of the Indian Penal Code and 
has been sentenced to rigorous imprison- 
ment for two. years. The acsused has been 
tried along with three others, Bihari Gope, 
Kokai Gope and Bunma Gope, who were 
acquitted. Bihari and Kokai are brothers, 
Keshwar is the son of Bibari and Bunma 
- is the son of Kokai. 
' The oase for the prosecution was that on 
the 25th Maroh last, Jhumak Gope went to 
Ohhabila village, where the appellant and 
the other three persons, who were tried, 
‘live, and called together a panchayet because 
Keshwar and Bunma had abused his son, 
Muni, for having allowed his oattle to 
graze their crop. Before the punches Ram 
Chariter, one of the witnesses, gave evidence 
of the oesurrence regarding whieh the pun- 
chayet had been called, whereupon Bunma 
asoused him of giving false evidence. Ram 
Chariter abused Bunma in return, Bunma 
then estruok Ram Ohariter with a small 
stick and Keshwar slapped him. Ram 
Chariter’s uncle Lachman interefered and 
slapped Bunma. Bihari, Bunma and Kokai 
then slapped Ram Charitar and Keshwar 
picked up a bamboo whioh was lying there 
and struok Lachman two blows on the baok 
and one on the head. Lachman fell down 
unconscious and was oarried home. He 
died the next day about noon and the 
yost mortem examination stowed that death 
was dne to fraoture of the skull, 
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The ocourrence is said to have taken 
place on the afternoon of the 25th and that 
evening after sunset, as Lashman’s eonditon 
appeared to be cerious, Ramji Gope and 
Adhin Gope started for the Police Station, 
which is 30 miles away. They could not 
find the Polise Station that night and spent 
the night under a tree. In the morning, they 
reached the Thana. The Sub-Inspestor was 
either not there or was ill, it is not olear, 
but the Writer Head Constable made an 
entry of the statement of Ramji (ope in 
the Station Diary. This was about 8 a. M. 
Ramji Gope then returned to-his village; 
shortly after he returned Lachman died, so 
he was returning to the Thana to give 
information when he met the Writer Head 
Constable at Mahamadpur, about a mile 
from his village, where the Writer Head 
Constable recorded what has been treated as 
the first information in the oase. This was 
about noon. The Writer Head Constable 
after recording this statement went on to the 
village, where he arrested" Keshwar, Bihari 
.ànd Bunma and in the evening he returned 
to the Thana with tbe:e a&eeused persons 


“and also with witnesses Ramji, Adhin' and 


two other persone, Budhan and Chhattn, 
He took up the investigation, with the result 
that the four acoused were committed for trial 
and Kesfiwar, the appellant,‘ has been oon. 
vioted. 

As I have already said, the gost mortem 
examination showed that Lashman’s death 
was due to a fracture of the skull and there 
18 every reason to believe that this fraeture 
was due to a blow from a bamboo as alleged 
by the prosecution, The question of whe- 
ther this blow was inflieted by Keshwar 
ard the oironmetanses under whieh it was 
i flisted, remain to be considered, The ag- 
cused denied that there was any punchayet 
and stated that there was a quarrel between 
Kokai and the eomplainant's party over 
cattle grazing, inthe course of whieh Kokai 
got hit on the head with a kodal. There 
18 no evidence in support of this story, but 
it is a fast that Kokai was found by the Sub- 
Assistant Surgeon of Laheria Sarai Polies 
Hospital on the evgéning of the 25th to have 
an inoised wound on his head 34 inohes by 
°l inoh by 2 inebes whioh was oaused by a 
sharp outting instrument and it was olear that 
‘he had lost a good deal of blood. He had algo 
two other slight injuries Although then 
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there is no evidenoe in support of the defense 
story, it certainly is clear from the faot 
. of Kokai having been injured that the prose: 
eution witnesses have not told the whole 
truth, and it is: osontended by Mr. G. O. 
Pal for the appellant .that from this and 
other cireumstanoees, we should find that the 
- Btory of the panchayet having been held is 
ertirely false. The cirsumstances, on whioh 
he relies, are that none of the punches told 
why they were called to form a panchayet, 
that it is unlikely that a panchapet would 
be salled on account of two youths abusing 
each other, and that none of the punches 
interfered in the quarrel. These are all 
sircumstanses, whioh, it is right, should 
be taken into sonsideration, but in view. of 
the first information, which was laid at 
S8 a. mM, and of the oral evidence, . which 
has been adduced on the point of the 
panchayet having been held, it seems olear 
that thera was a wpanchayet. It is also 
equally alear, however, from the faot that 
Kokai was injured that the proseoution have 
not disclosed the whole truth about what 
ossurred at the panchayet, and that they 
have not done so besomes a matter of son- 
siderable importance in considering what is 
really the main question in the ease, namely, 
whether Keshwar struek the blow from the 
effests of whioh Lashman died. 

Seven witnesses have been examined as 
to the actual coourrence and eash of them 
states that it was Keshwar who ‘struck 
Lachman, but it is eontended by Mr. G. 
O. Pal that we should not rely on .their 
evidence because it was not stated in. the 
first information that it was Keshwar who 
Bíruok Lashman and beoause the proseou- 
tion has withheld two witnesses, Budhan and 
Obhattu, who bad stated to the investigat- 
ing Sub Inspector, when they were taken 
to the Thana on the night of the 26th, that 
it was not Keshwar but Kokai who strask the 
blow with the bamboo. There is great force 
in these contentions, There appeara tó have 
been a ocmplete misapprehension in the 
mind of the learned Sessions Judge as to 
what the first information in this case was. 
The first information in fhis case was the 
information, whish was given by Hamji. 
Gope to the Writer, Head Constable at 8° 
a, M. on the morning of the 29th, the sub. 
_ stance of which he recorded in the Station 
Diary. In this statement, it is merely re- 
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eorded that Bunma, Keshwar, Kokai and 
Bihari. had struck Lashman and Ram 
Chariter with bamboo. It would appear 
from the statement that all these persons 
straok him, and certainly there is nothing to 
suggest that it was Keshwar who strnok the 
blow. This, as I have already said, ia the 
first information, but the learned Sessions 
Judge has treated the statement made by 
Ramji to the Writer Head Constable at 
noon as the first information, and it is on 
this first information that the oase that it 
was Keshwar, who atruek the blow, is based. 
This, however, is not the first information; 
if ia not even evidence and it should not 
have been considered by the learned Sessions 
Judge. It is merely a statement recorded by 
a Poliee Offioer in the sourse of the investi- 
gation and the purpose, for whioh it was 
brought in, was to corroborate the subsequent 
statement of Ramji Gope made in Court— 
an entirely unjustifiable prosedure, The 
admission of this document was objected to 
by the defence but it was admitted “ subjeat 
to objection.” The Oourt, however, never 
appears to have sonsidered the objection 

with the result that a dooument has been 
used, whioh ia totally inadmissible and whieh 
must now be exoluded from consideration. 
Excluding this so-called first information, 
then, we have the firs& information- recorded 
at Sa. M. in which it is not stated that 
Keshwar struck the fatal blow and when 
this story first appears we do not know. It 
is impossible, under these sirsumstanees, 
not to view the  prosesution evidence on 
this point with grave suspicion. Another 
groutd for treating the prosecution oase 
with suspioion is the fact that the two 
witnesses, Budhan and Uhattr, were not 
examined. These witnesses on the’ night 
of the ¢d5th stated to the Sub-Inspeotor 
that it was Kokai, who had atruok Lashman 
with tbe bamboc. No reason for not’ pro- 
ducing these witnesses is given. "They were 
presumably eye-witnesses of the ceeurrenee 
and important witnesses; it was the duty 
of the proseention to produse them afid the 
failure of the Publio Prosecutor, to do so 
appears to require explanation, It may be that 
their examination would have entirely ohang- 
ed the view of the oase which was taken 
by the learned Sessions Jndge, and their non- 
produotior, e^upled with the fact that in the 
first information it is not stated that 
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Keshwar struck the fatal blow and the fast 
that the proseention witnesses have undoubt- 
edly suppressed some part, at least, of the 
truth, throws so much asuspision on their 
evidence that Lam unable to assept it. 

I would aesordingly set aside the sonvio. 
tion and sentenee and acquit the acoused. 

Das, J.— Í agree. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 157 or 1920: 
May 21, 1920, 

Present: —Justioe Sir George Knox, Kr. 
,  Musammat OHOTI—Paritioner 
versus 


KHECHERU—Opposire Parry, 


Criminal Procedure Code (Act V of 1898), ss,,12, 40, 


195, 489— Sanction to prosecute, order granting, whe- 
ther appealable-—Sanction granted by First Class Magis- 
trate—High Court, power of interference | of —Magis- 
trate, transfer of, within district—Powers of Magistrate. 


An order under section 195 of the Criminal Pro. 
cedure Code is not appealable. An application to 
a superior Court under clause (6) of the section is 
not an appeal |p. 260, col, 2; p. 261, col. !.] 

Where & Magistrate of the First Olass has, under 
section 195 of the Criminal' Procedure Code, grant. 
ed sanction to prosecute, the High Court has no 
authority to entertain an application in the matter, 
[p. 251, col. ?.] 

A Magistrate who is transferred from one. local 
area to another in the same district does not theraby 
cease to have jurisdiction in the matter of granting 
sanction to prosecute upon an application made to 
him before his transfer. [p. 252, col. 1.] 

Oriminal revision from the order of the 
Sessiens Judge, Meerut, dated the 27th 
January 1920. 

Messrs. Q. P. Boys and S. O. Muker i, for 
the Applisant. 

Mr. e N. C. Vatsh, for 
Party. 


JUDGMENT,—Kheahern presented an 
applisation to the Court, of Mr. Nathu 
Ram, & Magistrate of the First Olass of 
Meerut, asking for sanction t» proseonte 
Musammat Ohoti. for -an offence under 
Beotion 211, Indian Penal Oode, on the 


the 
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2kth Oatober 1919. "The exact ssotion is 
not given in this applisation but ib appeara 


in the sognate application filed on the same: - 
the . 


day. On the 21st November 1919 
Court of the First Olas: Magistrat» of 
Meerut acsorded sanstion as applied for. 
It was brought to his notice that the. 
sanotion, so it was contended, should have 
been applied for from another Magistrate. 
In eonnee'jon with this in his order grant- 
ing sanction he writes: it was juat yester. 
day,'3Oth of November, I was relieved of 
the charge of the Sub Division of Sardhana 
and ‘placed in charge of the Sub.Division 
of Hapur." The learned Magistrate referred 
Counsel to the ruling of Dalip Singh v. Nawal 
(1), which he appears to have found in what 
he describes as the Criminal Law Journal, 
Vol. 18, page 303, Choti then went to the 
Distriot Judge of Meerut and applied under 
provisions of section 195 of the Criminal 
Prosedure Code that the order dated the 
2lst of November 1919 might be set aside 
besause the sanotion bad” not been properly, 
granted. The petition is headed as an appeal. 
This is & misteks, I am aware that a 
learned Judge of thig Court in Bhadesar 
Tewari vw. Kamta Irasad (2) has laid down 
that proceedings of this kind should ba. 
registered a3 appeals. But with all dus 
respeot “it must be remembered 
appeal oan only lie from an order when 
provided by the Oriminal Prosedure 
Code or by any other law for the time 
being in foree. No suggestion has baen 
mada that “any other law” has provided 


an appeal in this slass of eases. We are 
thrown bask upon the Code. The Chapter 
in the Criminal Prosedure Code which 


deals with appeals is Chapter 31 and 
nowhere within the bounds of that Chapter 
has an appsal been provided from an 
order passed by a*Criminal Court under ses- 
tion 195, 

It is true thatia sestion 195, olsuse (6), a 
sanction given may be revoked by any 
authority to whioh the authority giving it 
is subordinate. Clause 7 lays down that 
for the purpose of this section very Court 
should be deemoed;to be subordinate only 
to the Court to which appeals from the 


(1) 88 Ind. Cas 335; 18 Orel. J, 303; 15 A.L.J 
161; 89 A. 297. 

(2, 18 Ind. Cas. 271; 11 A, L J. 11; 14 Cr. LJ, 
47; 86 A. 90, 


ri 


h 
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former Court ordinarily lie. The word learned Magistrate should not have granted 


only” contained in this elause is an im- 
portant limitation and sannot be overlooked; 
. It would, be obviously inoorrest to say that 

seation 195, clauses 6 or 7, create an appeal 

from the Criminal Court giving sanotion. 

I have dealt with this matter fully in 

Saligram v. Ham; Lal (8), The other 

learned Judges who were members of the 

Ful Bensh in whioh this decision was 

given did not dissent and may be 

taken to have agreed with the view taken 
by me, and I have had no reason since 

to be doubtful that the view which I 

then took was other than the right view. 

The Calentta High Court in Ramadhin 

Banta v. Sewbalak Singh (4) and again in 

Hari Mandal v. Keshab Chandra Manna (5) 

has held that an application under seetion 

195, elause (6), to the supperior Court is not 

an appeal. In this Court a learned Judzo 

held that the right sonferred by the sixth. 

alause of section 195 is not exactly a 

right. of appeal sbut is strongly analogous to 

such right: Ram Raja Dat v. Sheo Dayal (6). 

The learned Judge of Meerut had ground 

for dealing with the application as though 

it were an applisation in revision but passed 
upon it only the order "rejested." 

Now in more than one ease this Court 
has pointed out that an order ofthis kind 
is not soffioient and should not have been 
made, and the learned Sessions Judge 
should bear this in mind and not content 
himself with writing merely the word 
"rejected." The Magistrate, however, was 
‘thoroughly cognizant of the fasts of the ease 
and has gone very fully into them in his judg- 
ment. 


Musammai Choti has some hero in revision. 
The grounds set out are (1) that the 


learned Magistrate who: gave sanoetion had’ 
seased to be the Sub. Divisional’ Magistrato’ 


of Sardhana on’ the’ date he granted sans- 
tion and the matter should have been 


dealt’ with by his: suocessor, (2) that the’ 


(8) 8 A. I» J? 894a p. 408; A. 


t 


Or. L. J. 400; 1 M. L. T. 219; 28A. 5 
O, W. N. 806 


(5) 14 Ind. Cas. 760, 40 0. 37; 13 Cr. L, J. 296, 16 


C. W. N. 903; 16 C. L, J. 615. 


(6) 29 Ind. Cas, 329; 13 A. L. J. 685; 16 Or, L, J. 
489; 37 A, 439, : 


. N, (1906) 103; 3 
54. 
. g 


sanotion under the siroumstanoes of this 
sase, (3) the judgment of the learned 
Sessions Judge is not in accordance with 
law, All these grounds are, in my opinion, 
entitled to little or no weight. As regards 
the third I have pointed ont above. Aa 
regards the second ground I hold, after 
careful consideration, that this Court has 
no authority to revoke or to grant sanotion 
in this oase, The Oourt of the First Class 
Magistrate of Meernt is not in the words 
of section 195 subordinate to this Court. 
Appeals from Courts of the First Class 
Magistrates of Meerut do not ordinarily 
lie to this Court. I was referred to the 
words used in section 439 of the .Code of 
Oriminal Procedure. It was argued that 
the words ‘any of the powers conferred 
on & Oourt of Appeal by sestion 195” 
clearly lead to the  opposits  eonoelusion. 
There may be oases in whish this Court 
would have sueh authority, As for instanoe 
if sanetion had been given by'the Sessions 
Judge. of Meerut and this Court held that 
the sanction was not for any reason expedi- 
ent or regular, it sould, acting und r 
section 439 in exercise of the power 
granted by sestion 195, revoke that sange 
tion. But it does not follow that besause 
if oan exercise this power under ono set of 
circumstances, it eanexeroise that power when 
auch exercise would bein defiance of the 
limitation preseribed by elause (7) of seation 
195. 

The question raised in ground No. 1 
remains fo be eors'dered. The plea is 
that the Magistrate, having been relieved of: 
the eharge of Sardhans, could not pass 
the order he did, In this plea a “Sub. 
Divisional Magistrate" ia spoken of as a 
Court. Section 5 of the  Oriminal Pro. 
eedure Code shows that under that Code 
there are only 5 classes of Criminal 
Oourts in British India, The "Sub.Divi- 
sional Magistrate" is not entered as being 
one of those five elasses of Oourts. The 
Court in this oase was the Court of ¢ Magis- 
trate of the First Class of Meerut, and by 
seation 12 the looal area o Sardhana was 
defined as the local area within whieh that 
Firet-Olass Magistrate might'exeroime all or 
any of the powers with whioh he was invest- 
ed under the Còde. ul exaept as other- 
wise provided.by suah definition, the jarig- 
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distion and power of the First Olass Magis- 
trate extended throughout the District of 
Meerut. See sestion 12, clause (2). The 


mere faot that Mr. Nathu Ram was relieved. 


of the charge of the losal area or Tehsil of 
Sardhana did not take away from him the 
jurisdiction and power of granting sanction 
under seation 195. 

I had oecasion to deal with tbis point in 
Mithant v Emperor (7) and in that 
oase I held that the contention that all 
oases pending on the file of a Magistrate who 
had been relieved of the charge of a sub- 
division did not necessarily pass automatio- 
ally into the Lands of his successor, merely 
because the former had been transfe.red to 
another local area in the same distriot. I 
then. pointed out that suoh procedure was 
obviously insonvenient. That seation 12 of 
the Code of Orimizial Prosedure did not lay 
down apy such automatis rule, To hold 
otberwise would be to overlook the provi- 
gions of section 40 of the Oriminal Prose- 
dure Code. The present ease was nota oase 
of an officer transferred from the Distriot .. of 
Meerut to another district, Fartbermore 
to grant sanotion was inherent in him as a 
Court of a Magistrate of the First Class. It 
was not a power with whieh he had tobe 
specially invested and by both section 12 
and section 40 his powers continued although 
he was relieved of the Sub-Division of 
Sardhana and plaeed in charge of: the Bub- 
Division of Hapur. The language of his 
order shows that the applisation for sanction 
was instituted in his Oourt long before he 
was relieved of the charge of Sardhana, it 
was pending and had.been pending for 
sometime, I hold that he was under 
the siroumstances fully empowered 
io pass the order he did. I was 
referred to the case of Hmpress of India v. 
Anand Sarup.(8), but in that case the Magis. 
trate was under transfer from the original 
district in whish he was to another and 
a different district. The oase cf Shaik Fakr. 
udin, Ia re (9) is also not in point and can 
be at onee distinguished and is noauthority in 
the present case. 


7) 14 Ind. Cas. 208; 9 A. L, J. 448; 13 Cr. L.J 
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(8) 8 A. 663; A. W. N. (4881) 87; 2 Ind. Deo. (N. s.) 
343. : 
. (9) 9 B. 40 ai p. 4l; b Ind, Dec, (N; 8.) 27. 
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Over and above all this, granting sanotion 
is not tbe trial or punishment cf the offence 
charged. To make such & proseeding drag 
through several Courts isa mistake and in 
my opinion, the Prosedure Code has very 
properly confined this matter to two Courts 
and two Courts only—the Court applied to 
and that Court to whieh it is immediately 
subordinate. : 

I fully agree with what waa laid down in 
Baran Barat v. Mata Prasad (10). It is true 
that that wasa cace in whieh a Civil Court 
had granted sanoetior, but the underlying 
prinsiple is the. same and I am quite pre. 
pared to extend it to cases in which sanotion 
was granted by a Criminal Court. 

On every ground I dismiss the application. 
As the six months during which the sanetion 
oan remain in forse expires to-dsy, under 
section 195, elause (6), I extend the time 
up to the 30th of June 1920. 


Application dismissed. 


(10) 25 Ind. Cas, 628; 12 A. L. J. 821; 86 A. 469; 
15 Cr. L. J. 616. 


PATNA HIGH COURT, . 
CrixIxaL Revision No. 251 or 1520, 
June 2, 1920. 
Present:-~Mr, Justice Sultan Ahmed, 
RAM SAROOP CHAWDHRY arp 
CTHERS—ZND Parry—- PETITIONERS 
versus 


Musammat DARSANO KOER—~ | 


lsr Parry— Oprosits P.rty, 
Criminal Procedure Code (Act V of 1898), s. 145, 
proceedings wnder—No apprehension of breach of 
peace—-Proceedings without jurisdiction—Title, ques- 
tion of, to what extent may be considered, 


Where & proceeding under section 145 of the 
Criminal Procedure Code is founded upon a Police 
report, and in that report there is nothing to suggest 
that there is any apprehension of a breach of the 
peace, the proceeding is without juri@liction and 
liable to be get aside.[p 268, col 1.] 

In proceedings underssection 146 of the Criminal 
Procedure Code a Magistrate is entitled to look into 
ihe question of title only to arrive at a satisfactory 
conclusion on the question of possession. He has no 
power to decide the question of title or look into it 
apart from the question of possession, [p. "268, cols, 
162. EE 
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Application against the order of the Sub- 
Divisional Officer, Begusarai, 

Mr. H. L. Nandkeolyar, for the Petitioner. 

Mr, Jogendra Nath Mitra, for the Opposite 
Party. 

JUDGMENT,.—This is an application to 
cet aside an order passed under section 145 
of the Code of Criminal Prosedure by the 
Sub-Divisional Magistrate of Begusarai, 
declaring the first party in possession of 
the property in dispute, 

The main ground, that hae heen urged 
by Mr. Nadkeolyar on behalf of the 
petitioners, is that there was no imminent 
danger of a breach of the pease to justify 
the proceedings of the Magistrate. I have 
locked into the. proceedings and they are 
said to be founded on a report of the 
Inspector of Police, dated the ‘2nd 
November 1919. The Magistrate says 
that this Polise report satisfied him that 
there was an imminent danger of 4 
breach of the peace. I have gone through 
the whole report of tke Inspector of 
Police, but do not find one word therein 
to suggest that there wes any apprehension 
of & breach of the pease. The learned Vakil 
appearing for the opposite party - has 
frankly conceded that no proceedings under: 
seotion 145 could be founded dn that. 
Poliee report by itself; but he wants m8 
to refer to the earlier reports of sertain 
other Police Officers to show that there was 
& likelihood of breach of the peace 
between the parties. This I have declined 
to do on the ground that the Magistrate 
drew up the proseedings upon the report 
of the Inspector of Poliee dated the 2nd 
November 1919, and he did not found 
the proceedings upon any earlier report 
of the Police., This, in my opinion, isa 
fatal objection to the order that has 
been ‘passed under section 115 and, there- 
fore, it must be set aside. 

I cannot allow, however, to pass one 
matter in connection with the final order, 
that has been passed in this oase, un- 
notised. The learned Magistrate has gone 
very elaborately into » the question of 
title of the parties, much more, in. my 


opinion, than a proceeding under sestion" 


145 wonld justify.e A Magistrate in pro- 
seedings under sestion 145 is entitled to 
look into the question of title only to 
arrive at a satisfactory conolusion on the 


question of possession. He has got no 
power to decide the question of title or 
look into it apart from the question of 
possession. If he wanted to go into the 
question of title in order to effectively 
deside the question of possession, he would 
be perfectly justified in doing so. Oa the 
other hand, if the question of possession 
could be effectively decided without 8 
decision on the question of title, he would 
not be entitled to go into the title of 
the parties. 


Rule made absolute. 


oe] 


ALLAHABAD HIGH COURT. 
URIMINAL Revisrox No. 803 or 1919, 
February 7, 1920. 
Treseni:—Juastios Sir George Knox, KT. 
SADA RAM —APPL OANT 
versus 
EMPEROR—Obpposire Parry. 
` Penal Code (Act XLV of 1860), s. 416, Illus. (£,— 
Cheating—Borrowing money by false representation as 


to age — Plea of minority set wp in civil suit allowed— 
Conviction under section, legality of. ° 


Where a person by representing that he is a major 
obtains a loan of money from another, and in answer 
to a suit for recovery of the sum so borrowed sets 
up the defence that he was a minor at the time he 
borrowed the money, with the result that the suit 
against himis dismissed, heis liable to conviction 
for an offence under section 415, Illustration (f) of 
the Penal Code, as his intention from the outset was 
dishonest. [p. 264, col. 2.] 

Criminal revision against the order of 
the Sessions Judge, Meernt, dated the l5th 
November 1919, 

Mr, O. Boss Alston, for the Applicant, 

Mr, R. Malcomson, Assistant Government 
Advosate, for the Crown. : 

JUDGMENT.—The broad fasts of the 
ease out of whioh this applieation arises 
are as follows:--The  acsensed Sada Ram 
borrowed Ha, 1,500 from dhe Sunehra on 
a registered mortgage.bond of the 26th of 
Maroh 1914. He borrowed Hs, 500 mora. 
from the same man on a registered bond 
of the 15th of April 1914, The bulk of 
the money raised on the first occasion wan 
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applied to the re payiment of two previous 
bonds, one of August the Lith 1313 and 
the other dated the 13th of January 1314, 
When sued by Sunehra on the two bonds 
of Murah and April 1914 Sada Ram 
pleaded minority. After a prolonged sontest 
it was found that Sada Ram was in fast 
under twenty-one years of age when he 
exesuted these bonds and that he had 
not attained majority, bssause his mother 
had been appointed his guardian underan 
order of July the 2nd 1910. It may ba 
noted that in tha guardianship oertific ite the 
date of Sada Ram’s attaining majority 
(that is t» say, completing 21 years of age) 
was given as September tbe 14th 1915. 
I do not think it is surprising that ino 
the Civil Court proceedings Sunehra should 
have asserted, and endeavoured to prove 
that Sada Ham was in fact 21 when he 
exeouted the deeds of Maroh and April 
1914, but when he had lost his oase in 
the Civil- Courts he proseeuted Sada Ram 
on a oharge of cheating. The Magistrate 
found that Sada Ram had in fast cheated 
Sunehra by dishonestly osoncealing from 
him the fact that his mother had been 
appointed his guardian and the faot that 
he had not yet attained the age of 21; 
. also that it was proved against the acsused, 
. AB B matter. of fair inference, that he 
. borrowed this money on each oacasion from 
Sunehra without intending to repay it 
and with every intention of pleading his 
minority 88 soon as a oivil suit shonld 
be instituted. On these findings Sada Ram 
has been convicted and sentenced to 
imprisonment and fine. An appeal against 
the sonyiotion and sentence was dismissed 
by the learned Sessions Judge of Meerut 
in a somewhat brief judgment. The matter 
has been brought before this Court on a 
petition of revision. 


I think it quite clear that it was an 
admitted fast in the Court . below 
that , Sada Ram had not completed 


21 years of age when he executed ithe 
two bonds in favour of Sunebra. At any 
rate this faot follows from the statements 
made by two defence witnesses oalled on 
behalf of the ascused as well as from the 
statements of the witnesses for the 
prosecution. The whole question, therefore, 
is as to the intention and knowledge’ of 
‘Sada Ram at the time when he borrowed 
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this money from Sunehra, It oanunst be 
presumed against the assused that he 
knew what would bs the legal oonse- 
quensas of the sartifsate of guirdisuship 
obtained by his mother in enlarging the 
period of bia minority. The question is 
entirely one of evidenos and of the inferensas 
warranted by the established fasts as to 
the course of eondust pursued by Sada 
Ram, from the time when he presented a 
certain patition in the Court of the T'ahsil. 
dar of Sardhana on the 2nd of May 1912 
down to the exesution of tha sasond of the 
two bonds in osonnection with  whish he 
has basn oonvisted. I hive no doubt that 
the evidence given by the witness Səth 
Nandu Mal, as to certain trausastions whioh 
took plaoe on the oosasion of the loan 
taken by Sada Ram from this - witness, 
would be relevant under the provisions of 
section 14 of the Indian Evidenee Aat, as 
bearing on the intention, knowledge and 
good faith, or the reverse of the assused 
in his subsequent transactions with Sunehra. 
I feel quite satisfied after examining the 
resord that the Magistrate has drawn 
correct inferences from: the facts proved 
before him and that the infentions of the 
applicant, Sada Ram, in his dealing with 
Sanehra® were from the outset dishonest. 
The ease is covered by Illastration (f) to 
section 415 of the Indian Penal Oode and by 
the explanation appended to the said section. 
There is & plea taken against the natura 
of the sentenas imposed by the trial Court. 
Considering the nature of the offense of 
which Sada Ram has been found guilty, the 
sonsesutive santenas of imprisonment aggre- 
gating one year in all oannot be said to err 
on the side of severity. Thetrying Magis- 
trate probably thought that he was dealing 
in the most appropriate manner possible 
with the oase of this young man in 
sentencing him to a comparatively brief 
period of imprisonment, but by  ineluding 
sentences of solitary confinement he m»ant 
to increase the severity of the punishment 
and to desrease the period foe which the 
conviet - would haya to associate with 
, ordinary criminals. I am not prepared to 
*interfere either with the oonvietion or 
with the sentenses passed, I dismiss this 
applieation. 


Application dismissed, 


Vol. LVI) 
AELOO MISTRI V, NAWBAT LAL., 


PATNA HIGH COURT. 
ORIMINAL REFERENCE No. 48 or 1920. 
July 8, 1920. 
Present :— Mr. Justice Jwala Prarad. 
AKLOO MISTRI— APPELLANT 
VETEUS 
AWBAT LAL AND OTHESS— RSAPONDENTS, 
pti Procedure Code (Act V of 1E98), s. 250— 
Compensation, order awarding-—Complainant not given 
opportunity of showing cause— Order, whether legal— 
Imprisonment in default of payment of convpensation, 
legality of. 


An order, under section 250 of the Criminal Pro- 
cedure Code, awardiag compensation to an accused 
person without affordiog the complainant an oppor- 
tunity to object to the order is illegal. 


Tt is illegal to award imprisonment in default 
of payment of compensation, Imprisonment can 
only bo awarded if the compensation cannot be 
recovered, 


JUDGMENT.—I accept the reference and | 


net aside the order of the Magistrate, dated the 
19th April 1920, directing the complainant 
to pay Rs. 20 as compensation to the &ecused 
and in default to undergo simple imprisou. 
' ment for seven days under seotion 250 of the 
Code of Criminal Proçedure. | 

- As pointed out by the learned Sessions 
Judge, the order is vitiated by the Magistrate 
omitting to comply with the requirensent of 
the proviso to section 250, the complainant 
not having been given an opportuuity to ob- 
- jeot to the order made. The awarding of im- 
prisonment in default of paymentof compen- 
sation is also illegal, inasmach as under olanse 
(2) of the sestion, compensation awarded is 
recoverable as if it were a fine, and imprison- 
ment can only be resorted to on failure to 
realise fine under gestion 356 of the Code, 
as-is settled by astring of authorities of 
the several High Courts [wide Ramyeevan 
Koormi v, Durga Oharan Sadhu Khan (1), 
Byravalu Naidu, In the matter of (2) and Lal 
Mahmud Shaik v, Satcowri Eiswas (3)]. The 
other authorities need not be mentioned. 


Reference accepted, 


(1) 21 C. 979; 10 Ind. Dec. (N. 8 ) 1280. 
(2) 26 M. 127; 2 Weir 821. — 
(8) 28 C. 164, 
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NAFAR CHANDRA PAL U., SIDHARTHA KRISHNA. 


CALOUTTA HIGH COURT. 
ORIMINAL Revision No. 53 or 1920. 
March 19, 1920. 

Present: — Sir Lancelot Sandersor, Kr., Ohief 
Justice, and Mr. Justice Walmsley. 
NAFAR CHANDRA PAL CHOWDHURY 
AND OTHERS—2nD PARTY—PETITIONEES 

: CETEUS . 
SIDHARTHA KRISHNA MOZUMDAR 


AND CTHERS—IstT Panty— OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), ss 145 
146, 147, 148 +8)—-Costs, order for, whether can be 
made ajter passing decision — Reasonable time. 


There is nothing in the law to preclude & Magis- 
trate from making an order for costs after passing & 
decision under section 145, 146 or 147 of the Crimi- 
nal Procedure Code, but such order ought only to be 
made by the Magistrate who-passed the decision, 
and within a reasonable time thereafter, Ordinarily 
an interval of 8 months is not a reasonable time. 
[p. 256, cols, 1 & 2.] 


Role against the order of the Honorary 


Magistrate, Meherpur in Nadie, dated llth 
December 1919. 


Babus Atulya Charan Bose and Jagat 
Ohandra Bose, for the Petitioners. 


Mr, P. N. Dutt and Babu Astta Ranjan 
Ghcse, for the Opposite Parties. 


JUDGMENT. 


F ANDERSON, O. J.—This.was a Rule granted 
by my learned brothers, Mr. Justice Chan- 
dhuri and Mr. Justice Newbould, salling upon 
the Distriet Magistrate and the opposite 
party .to show cause why the crder some 
plained of should not be cet aside, The order 
complained of was dated the 1 th of Desem- 
bər 1919 and was made by Mr. Indu Bhu- 
shan Mullick, Honorary Magistrate, lst Ulase, 
of Meherpur, and, the order was that the 
second party in certain proceedings under seo- 
tion 145, Oriminal Prcoedure Code, should fay 
Rs. 834 a8 the coats of the case under section 
145, Criminal Prosedure Code, to the first 
party. It appears that the original oase 
under sestion 145, Criminal Prosedure Còde, 
between the first-and the second parties was 
tried by the same Magistrate, and the order 
which the Magistrate made was in favour of 
the first party and was dated the ind of June 

919. In the judgment which the Magistrate 
gave on the Znd of June 1919 he made no 
order with regard to the question of eosta, 
He gave no direstion ard his judgment did 
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not deal with that question in any way at all. 
Oa the 13th of August, about two months and 
28 days after the date of the judgment in the 
original ease, the first party applied to the 
Magistrate for an order that the sesond party 
should pay the costs of the proceedings to the 
first party: and, ‘the Honorary Magistrate 
after hearing arguments and after referring 
to certain decisions made the order to which 
I have referred. liis now argued that the 
Honorary Magistrate had no jurisdiction to 
make the order as to sosts, inasmuch as if 
was not made by him at the time he gave his 
decision on the merits of the case on the 2nd 


of Juné 1919. 


Thig matter depends in my judgment npon 
the words of section 148, sub-section (3), of 
the Code of Criminal Prossdure. That sub- 
section runs as follower: “When any costs have 


been incurred by avy party fo a proseeding . 


under this Ohapter for witnesses, or Pleaders’ 
fees, or both, she~Magistrate passing a deoi- 
sion under section 145, sec‘ion 146 or seotion 
147 may direst by whom such sets shall be 
paid, whether by sush party or by any other 
party to the proseeding, and whether in 
whole or in parti or’ proportion. All costs 80 
dirested to be paid may be recovered as if 
they were fines.” . In my judgment that 
section does not provide that a Magistrate 
who gives a,dgsision under section 145, if he 
desires to make an‘ order as to costs, must 
make the order at the time he gives his degi- 
sion on the merits, Ín my judgment as long 
as an.arder for costs is made by the same 
Magistrate who passes the decision under 
section 145, section 146 or section 14’, he has 
jurisdiction to make the order. 


The learned Vakil relied upon section 369 
of the same Code whish runs: as follows: 
"Ng Court, other than a High Court, when 
- it has signed its judgment, shall alter or 
review the same, except as provided in 
seobions 395 and 484 or to correot a olerical 
error. In this oase where the judgment, 
whish was delivered on the 2nd-of June 1919, 
did not deal with ‘the question of costs at all, 
it cannot be said that the subsequent order 
of the Honoresy Magistrate of the lith of 
Desember upon this question of costs was am 
alteration of a review of the judgment of the 
9nd of Juve within the: meaning of seotion 
369. So muoh for the question of jurisdie- 
tion — - - ' : : 
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The Honorary Magistrate seems to think 
that the delay in this gase whish was nearly 
three months was not unreasonable, having 
regard to the fasts which he sets out in his 
judgment, one of them being that the first 
party waited to see the result of the High ` 
Court appeal which was presented by the 
second party. I must nob be taken as agree- 
ing to that.. I do not understand why it 
was nesessary for the first party to postpone 
the application for costs until after the 
decision of the High Court appeal. I do not 
propose to interfere with the Honorary 
Magistrate's order which he has made in hia 
discretion, but I wish to make it clear that 
in my judgment an application for costes, if it 
is not made at the timethe judgment is de- 
livered, ought to be made within a reasonable 
time. What is a reasonable time must depend 
upon the sirseumstances of eaoh oase. Ordi- 
narily an application for sosts ought not to 
be made after so long an interval as two 
months and twenty-eight days, asin this oase, 
As I have already said, I am not prepared to 
overrule the Honorary Magistrate upon 4 
question of disoretion. But if I had been 
sitting in the Court of first instanee and 
this application had been made before me, 
I should have had great hesitation before 
granting the application, having regard to 
the delay whioh had ossurred since judgment 
was given on the merits, 


For the reasons whieh I have already 
stated in my judgment, this Rule should be 
discharged. 


WaALMBLEY, J.—I agree, 


Rule discharged, 


Vel. LViti) 


FAKIRAPPA LIMANNA V. LUMANNA MAHADU. 


BOMBAY HIGA COURT. 

SECOND CIVIL ArPzAL No 636 cr 1918. 
-December 19, 1919, 
Present: — Sir Norman Maeleod, Kt, 
Chief Justice, Mr, Justice Heaton and 
Mr, Justice Shah. 

‘FAKIRAPPA LIMANNA PATIL— 
DEFENDANT— APPELLANT 
! versus 
LUMANNA MAHADU DHAMNEKAR— 


PraiwTiFF-— RESPONDENT., 
Hindu Law—Minor—Alienation by natural guardian 
—Minor, remedy of, on attaining majority — Limitation 
Act (IX of 1908), Sch, I, Art, 44, 


Where a Hindu mother, acting as the natural 
guardian of her minor son, transfers property 
during his minority, the minor, in order to recover 
possession of the property so transferred, must sue 
to. set aside the transfer, and such suit must ke 
brought within three years of the minor attaining 
majority under Article 44 of Schedule I to the 
Limitation Act and if he fails to bring such suit 
within that time, neither he nor the next reversioner 
oan dispute the alienation [p. 264, col. 2 ] 


Second appeal from the deoision of the 
Distrist Judge, Belgaum, in Appeal No. 270 
of 1917, reversing the desree passed by the 
Subordinate Judge at Belgaum, in Civil Suit 
No -100 of 1910. 

FACTS-appear from the following judg- 
ment of Maslecd, C. J., dated the 3rd Octo: 
ber 1919.— 

. M . . e 

The plaintiffsued to recover Ahas possession 
of the suit property after eetting at naught 
all the -contentions of the defendant orto 
redeem the suit property after taking account 
of the-mortgage. The cuit property belonged 
to:one Nane, who died leaving a widow 
‘Sidubai and a son Omana. Nana had 
mortgaged the property to the father of 
the défendant in 1877, Omana died onthe 
29th April 3401, leaving a widow Gopika 
who died in 1908, The plaintiff is admit- 
tedly the nearest reversioner and he sued 
to redeem the mortgage of 1577. It appears, 
however, that on the lst of February 1891 
Sidubai purporting to ast as zuardian of 
Omana sold the equity of redemption to the 
defendant's father. 

Lo The lowgr Court found .that the sale by 
Sidubai was for legal neogssity and dismissed 
the plaintiff's suit with aosta, 

. In appeal the learned Appellate “Judge 
eonsidered that there was not tuffoient 
evidenee to show that the sale «ns tor 
legal neeessity, and it followed from that 
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that Omana could have maintained the 
suit, in his opinion, for redemption. 
Therefore, he sonsidered that the plaintiff 
as the nearest  reversioner sould sue 
for redemption, and passed a preliminary 
deoree. 

The question does not nesem to have 
been argued in the lower Appellate Court 


,whether Omana was not barred by Article 


44 of the Limitation Aot. The learned 
Judge seems to have assumed that the 
minor on attaining majority sould hava 
sued the mortgagee for redemption without 
first getting rid of the sale by his mother 
of the equity of redemption. This question 
was considered by my brother Shah and 
myself in Sesond Appeal No. 1C0l.of 1917, 
desided on 26th September 1919, and the 
matter was then very fully argued before 
us, but as we were of opinion that the 
sale by the minor’s guardian was justified, 
we did not deoide the point of limitation, 
Now, however, the same question has 
arisen again, and in this oase, as it has 
been found that the sale was not for 
legal necessity, the sussess of the defense 
must dapend on the question of limitation. 


In Lazmava v. Rachappa (1) a minor's 
mother and natural guardian sold his 
property, The suit was brought to set 
aside the sale more than three years after 
the minor attained majority: it was held 
that the suit was barred under Article 44 
of the Indian Limitation Act. Reference 
was made to the sase of Ralapp1  Dund. 
appa v. Ohanbasappa Shivalingappa (2). 
There the transaction whieh was disputed 
was a sale by a step. mother who purported to 
act as guardian of her minor step son. The 
learned Chief Justice in his judgment 
BAY B: m 


“Tt appears to us extremely doubtful if 
Artiola 44 of the Indian Limitation Ast 
has any application in oireumstanoes sush 
as we have here. The step-mother aannot 
be in a better position than any other 
manager to deal with immovesble property 
which is not her own, as appears from 
the ease of Hunoomangersaud Panday v, Mua. 
sammat Babooee Munra) Koonweree (3) whieh 

* 


(1) 46 Ind. Cas. 22: 20 Bom. L. R. 408; 42 B. 626, 

(2) 33 Ind. Cas. 444; 17 Bpm L. R. 1184 at p. 1180, 

8)6 M.I. A. 3989; 18 W. R., 8ln.; Sevestro 2581, 
2 Suth, P, O, J. 29; 1 Sar, P.O, J. 052, 19 E, R, 147, 
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was a case of a mortgage by a mother. 
A mother or a step-mosher, whether a Hindu 
or otherwise,‘ purporting to aston behalf 
0f a minor son, is, to use the words of 
section 3 of the Transfer of Property Act, 
a person authorised only under  eirsum- 
stanses in their nature variable to dispose 
of immoveable property, and the onus of 


proving authority arising from necessity or. 


apparent suthority arising from that cause, 
justified by reasonable inquiry, is upon the 
person who tries to assert the transfer against 
a minor ” 

Mr, Justise Beaman, 
Rachappa (1) said:— 

“The ease of  Balappa Dundappa v, 
Chanbasappa Shivalingappa (2) and the 
oase of Anandappa v. Totappa (4) with 
whish we have been especially pressed 
are, we think, easily distinguishable. We 
need only mention the first of these oases 
and -point out that the transferor was not 
the natural guardian of the minor at all 
but his step.mother. The decision oan 
then be put on the ground that the 
alienation was not by a guardian’ stristly 
speaking so at all, but atthe highest by 
a de facto guardian who was not autho- 
rized to deal in any way with the minor's 
property,” 

If then Omana sould not sue the rt: 
gagee for redemption without getting the sale 
of the equity of redemption by his mother 
set aside within three years after attain- 
ing majority, it follows that the plaintiff as 
reversioner after the death of Gopikabai 
would be in no better position, But the 
decision in Anandappa v. Totappa (4) must be 
eonBidered on this point, beoause the learned 
Judges there considered in what ciroumstances 
the plaintiff must sue for cancellation of 
a document which stands in his way of 
success, and in what oireumstanees he may 
disregard the document and sue for the 
recovery of the property leaving the defend. 
ant to show that the doeument on which 
he relies gives hima valid title, At page 
1139* the learned Judges say: 

“Whether a plaintiff must sue for cansel- 
lation of a doeument under whieh the defendant 
in possession olaims, depends, we think, upon 
whether the onus of proving siroumastances 
establishing its validity lies upon him 

. (4) 38 Ind. Oas. 441; 17 Bom. L. R. 1187 mote, 

— Page of 17 Bom, L; E. —Ed, 
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or whether it lies upon the defendant to 
prove circumstances establishing its validity. 
For example, where a plaintiff sues to reaover 
possession of property whiob the defendant 
has obtained under a  doeument executed 
by the plaintiff or one under whom. he 
claims, the plaintiff would have to establish 
facts entitling him to have the instrument 


gancelled or set aside and would haye, to 


sue within three years of ‘those’ ‘facts 
besoming known to him as provided, by 
Artisle 91 of the Indian Limitation’ Ast. 
On the other hand, where the defendant 
has acquired possession under a deed 
exesuted not by the real owner of the 
property but by some one having a power 
of disposal under certain oircumstanses 
on behalf of the real owner, the onus lies 
on the defendant to prove the existenes of 
those eireumstanees, and the plaintiff may 
ignore the deed in bringing his suit for 
possession.” |. ; , 


And later on the judgment proceeds: 

“It is argued, however, that the existense 
of Atricle 44-:of the Indian Limitation Aot 
implies that wherever @ guardian has effested 
a sale of his ward's property, the sale is valid 
until it is set aside by suit. “ We are not pre- 
pared to hold that the existense of -this 
artiole igvolves any qualification of ‘the prir- 
ciples expressed: in -the judgment of: Mr, 
Justice Woodroffe already referred to. "The 
article possibly refers to eases im whióh 
a ward migkt sue to-set aside a zsal6é effested 
by his guardian with the authority of the 
Court, whioh would prima facie. be valid but 
whiob, on proof of certain ciroumstandés 
guoh as misrepresentation or fraud witli- rö- 
gard to the gnardian, might be set aside. Mars 


Mr, Justice Beaman in Lazmava v. Rachap> 
pa (1), although he says that Anandappa y. 
Totappa (4) is easily distinguishable, did not 
explain how he eame to that conclusion. ` ip 
the ease before him the property in dispute 
belonged originally to one Mudkappa who 
was born in 1891. Whilst he was a minor 
his mother sold the property to Huchapps, 
husband of Laxmava, the 3rd defendant, on 
the 31st May .90 .* Atter Mudkappa attain- 
ed majority, he sold the property to Ra- 
thappa, the plaintiff, on the 25th September 
1912, and it was Raahapph, who had bought 
from the minor who inatituted a mit against 


the defendants in 1913, 


t 
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But it was not considered in the judgment 
whether a minor or his vendee could sue for 
the recovery of the property without setting 
aside the eonveyanee by the minor's mother. 
The Court seems to have assumed that the 
plaintiff sould not recover the property with- 
out setting aside the deed. It is unfortunate 
that the Chief Justice in Balappa Dundappa 
V. Chanbasappa Shéivalingappa (2) does not 
refer to the case of Anandappa v. Totappa 
(4), whieh was mentioned by the ap 
pellant’s Pleader during the argument, 
But I must say there is considerable forse 
in the contention by Mr. Manerikar in this 
ease that the passage in the judgment at page 
1139* in Anandappa v. Totappa (4) applies 
fo this case. The argument is that the minor 
could disregard entirely his mother's dia- 
position. The equity of redemption had 
some down to him from his father. There. 
fore, he was entitled to go to the mortgagea 
and ask to redeem the property. It would 
be then for the alleged owner of the equity 
of redemption, who happened to be the mort- 
gagee, to set up a sale-deed of the equity of 
redemption from the minor’s mother in order 
'to.defeat the elaim of the mortgagor to re- 
‘deem. Therefore, the argument proceeds 
‘that it would not bea suit under Article 44 
, to set aside a transfer made by the minor's 
mother of the equity of redemption, as it 
‘would lie upon the defendant to prove that 
' dosument in order to defeat the plaintiff's 
' elaim. 
* Ås this is a question which must be finally 
‘desided sooner or later, considering the state 
' of authorities, it seems to me to be advisable 
“that the appeal should be heard before a 

' Bench of three Judges. If I referred a ques- 

‘tion to a Full Benesh, my decision based on 
‘their answer to the question wonld still be 
‘appeslable under the Letters Patent,” 
^. Mr. ACG. Desai, for the Appellant. 

Mr. D, E, Manerikar, for the Respondent. 

JUDGMENT. 
MacnEop, C. J, — This appeal has now been 
. ‘fully argued, and an opportunity has arisen 
for desiding e& question which has given 
‘rise to a considerable sondist of judisial 
opinion, namely, whether a Hindu minor 
on his attaining majority oan sue to recover 
possession of properéy transferred by hia 
mother acting. as his natural guardian 
"during his minority without suing to- set 
*Pago of 17 Bom, L, R —Ed, 
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aside the transfer and, therefore, eoming 
within the provisions of Artiele 44 of the 
Limitation Aet. That question was an- 
awered in the negative by Beaman and 
Heaton, JJ, in Lazmava v. Rachappa (1), 
where the plaintiff "had bought oertain 
property from one Mudkappa whish had 
mother during 
hia minority to the defendant, and re. 
ference may be made to Mahableshwar Krishn- 
appa v. Ramchandra Mangesh (5), where 
K as manager of the family appointed a 
Muktyar who sold Mulgeni rights. Ks 
eldest son after attaining majority sued to 
recover possession, alleging that the sale 
was void. It was held that it sould not 
be treated as a nullity and the right 
of the plaintiff to challenge it was barred 
by Article 44 of Ast IX of 1908. But 
there are sontrary desisions of this Court, 
In Bhagvan Govind v, Kondi (6) 
the plaintiff  sued' to redeem land 
alleged to have basen mortgaged by his 
father in 1858 to the grandfather of the 
lst defendant. The defendant alleged that 
the mortgage had been exeouted in favour 
‘of the father of the 2nd defendant and 
that in 1863 the equity of redemption had 
been sold to the mortgages by the widows 
of the mortgagor during the  plaintiff'a 
minority. The defendant sontended that 
the suit was really one: to set aside tha 
sale of 1868 and was barred by Artiale 44 
of the Limitation Aot, XV of 1877. It 
was held that Article 44 did not apply as 
the necessity for impugning the sale of 
‘1863 to the 2nd defendant arose from the 
2nd defendant's resisting the plaintiff's olaim 
to redeem the mortgage, and was, therefore 
sabservient to the suit for possession. It 
was also held that the 2nd defendant, having 
entered into possession as mortgagee, sould 
not afterwards set up an adverse possésgion 
as owner so as to defeat plaintiff's right 
to redeem: Ai? Muhammad v, Lalia Bakhsh 
'(7) and Tanji v. Nagamma (8). 
. ld Anandappa v. Totappa (4) the plaintiff 
sued for a deelaration thata deed of ex. 
change dated the lith June 1900 was 
not binding on him and for resovery of 
possession of certain lands. *The deed of 


(5) 21 Ind. Cais, 350; 38 B. 94) 15 Bom, L. R, 882 
(6) 14 B. 279; 7 Ind. Deo. x. s.) 645, 

(7) 1 A. 656; 1 Ind. Deo. (x. s.) 457, 

(8) 8 M. H, C, R, 187, 
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‘exchange purported: to he between the 
plaintiff, & minor interested in his own right 
as the adopted son of a YVatandar acting 
through his natural father, and the natural 
grandfather of the plaintif. The District 
Judge reversing the decision of the Subordi- 
nate Judge held that it was not necessary 
for the plaintiff to sne to set aside the 
deed on the authority of the decision of 
the Privy Council in Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi (9). But that was 
a suit by a reversioner to recover possession 
of property leased by a Hindu widow. The 
desision of the Distrist Judge was upheld 
in appeal by Soott, C. J ‚and Rao, J. They 


said: " Whether a plaintiff must sue for 


'sanoellation of a dogument under: which 
the defendant in possession olaims, depends, 
we think, upon whether the onus of prov. 
ing circumstances establishing its invalidity 
les upon.him or whether it lies upon the 
defendant to prove eiroumstanoes establishing 
its validity. " They then referred to the 
desision of Woodroffe J., in Harthar Ojha 


-y, Dasarathi Misra (10), Thutagain was 


a suit by a reversioner to resover property 
‘alienated by a Hindu widow. Woodroffe, 
-J,, relied on a -paseage in the judgment of 
tho Madras High Court in Unni v. Kunche 


| Amma (11). 


That wasa suit filed on behalf of a Malabar 
Tarwad by two ofits. members to recover 


-property improperly alienated under a Kanom 


instrument by the Karnavan. + 

It was held that: since a prayer for the 
sansellation of the Kanom instrument was 
mot an -essential part of the plaintiffs’ relief, 
the suit was -not barred by the three 
years’ rule in Artiale 91, Ast X v of 1877. 

. The Court said : VER oar opinion there 
án no distinotion between this ease and other 
eases where & similar eharge is made in 
regpeot of an instrument of alienation exe 
auted by a person who, not being the 
full.owner of the property, bas a sonditional 
authority only to dispose of it. Sush are 
‘the - eases: of a guardian of a minor, the 
manager of a Hindu family or the sonless 
widow in a divided Hindu family. in these 
08808, 88 iss argued by the appellants’ 


(9) 24 C. $29, 11 OC. W. N.424; 60. L J. 834, 8 
Bom. LB. 602; 2 M, L. T. 133; 17 M.L, J. 164; 4 
‘A, L. J. 829; 84.1. A*87 (P, C.). 

(10) 88 0. 257; 9 C. W. N: 636; LOL, J, 408, 

(11) 14 M. 26; 5 Ind, ‘Ded, (x. £) 19, 
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Vakil, it is not only not  neaessary, but 
it is rot rossible, to have the instrument 
cf alienation. eancelled and delivered up 
because as between the parties to if, it may ~ 
ke a perfeotly valid instrument, All that 
is needed is a declaration that the plaint- 
iffa! interest is not affected by the instru- 
ment, and that declaration is merely anoillary 
to the relief -whioh may be granted by 
delivery of possession." Reference was madd 
to Sikker Ohund v. Dulputty Singh (12), 
where Princep, J.u said : “The fact that -a 
gvardian may have improperly sold property: 
belonging to his ward, and may have 
embodied this transaction in a written in! 
strument,'cannot, in my opinion, affeat the 
position of a minor seeking to recover that 
property, merely because a written instru: 
ment was exesuted. That instrument is 
between the guardian and a third party, 
If the guardian has exceeded his authority, 
the instrument is not the aot of the minor, 
and it would not be incumbent on him to 
sue to set it aside, as" in the ease of one 
who has himself executed an instrument the 
validity of which he impugns, ” l 


But it must be noted that there was 
no article in the Limitation Aet of 1571 
whieh was then in force sorresponding with 
Article 44 of the present Aot. 

In Anandappa v. Totappa (4) it was argued 
that the existenoe of Article 44 of. the 
Indian Limitation sot implied that whenever 
& guardian has effected a sale of his ward's 
property, the sale was valid until it was 
get aside by suit. Bat Ssott, C. dJ., said: 

"We are not prepared to hold that the 
existense of this article involves any qualifiea- 
tion of the prinoiples expressed in the 
judgment of Mr. Justice Woodroffe already 
referred to. The article possibly refers to 
oases in which a ward might sue -to sat 
aside a sale effected by his guardian-with 
the authority of the Court, which would 
prima facie be “valid but whieh, on proof of 
certain sirsumstances sush as misrepresenta- 
tion or fraud with regard to the guardian, 
might be set aside." 

In Baleppa | Dundappa y. Ohanbasappa 
Shivalingappa (2) the plaintiff sued to redeem 
a «mortgage exeduted by his father, his 
step-mother during hjs minority having sold 


(12) 5 C. 368 at p. 370; 6 Ind, Jur. 200; 6 C.-L, » 
874; 2 Ind, Dec. 4N. B) 842, 
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the equity of redemption to the defendant 
ynortgagee. As plaintiff brought the suit 
more than three years after attaining ma- 
jority, it was argued the suit was barred by 
Artiole 44. 

` Soott, O. J. said: “It appears to us ex- 
tremely doubtfulif Article 44 of the Indian 
Limitation Aet has any application in oir- 
eumstanees such as we have here. The 
step mother eannot be in a better position 
than any other manager to deal with 
immoveable property which is not her own, 
as appears from the oase of Hunoomanpersaud 
Panda) v.  Musammat Baboces Munraji 
Koonwerree (3). whioh was a oase of a 
mortgage bya mother..,The learned Judge 
appears to think that the question with 
regard to Artisle 44 is disposed of by the 
judgment of the Privy Counsil in Malkarjun 
v, Narhari (13) in whioh a reférence is 
made” to Bhagvant Govind v. Kondi 
(6). It appears to us that that sonelusion 
18: not sorreot, besause the question of ths 
powers of the so-callad de facto guardian in 
relation to a defense of' limitation under 
Artiolé 44° was oonsidered’ after exhaustive 
argument by the Privy Counail in Maii 
Din v, Alma Ali (14) aud: the: eonslasion 
arrived at is that Article 44 has no applica- 
tion to the sage of a de facto guardian «y holly 
unauthorised to effeot a transfer.” 

In Mata Din v. Ahmad Ali (14)-a Muham- 
madan sued to redeem a mortgage, the equity 
‘of redemption of whioh had been sold by 
his elder brother, treating the sale as a 
nullity, The defendant’pleaded that Article 
44. of the Limitation Act applied bat their 
‘Lordships of'the Privy ‘Council said: “Artisle 
44 pre&oribes a’ period of three years: within 
‘whish a ward,. who has attained majority, 
. may sêt” aside a sale made by his giardian, 
‘the time running from the date of- the 
ward's majority, "This provision has- no 
application to the: preien case, for- the 
‘pale here’ was effestel, not: by a guardian, 
"but bya wholly unsutlorised peraón." 

Bat’ their Lordships did not say that an 
unauthorized elienation was beyond the scone 
of Article 44, and’ herein, with all: due 


(13) 25°B, 337; 2 Bom, L. RB. 927; 50, Wi N: 10; 
'97 I: A, 216; 10 M. L.J. 368; 7 Sar. P. O.J. 789(P. O.). 

(14) 13 Ind. Oas, 976; 34 A. 213; 16 O. W. N. 338; 
31 M. L. T 145; (1912) M. W. N. 183; 9 A. L. J. 215; 
15 0. L. J. 270; 14 Bom. L. R. 192; ,16 O. 0, 49; 23 
M. L, J, 6; 391, A. 49 (P. C.) 
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respeot, lies the fallasy of the argument 
of the learned Chief Justice, the foundation 
of whieh was laid in the judgment in 
Unni v. Kuncht Amma (11) where all aliens. 
tions, whether by managers of a joint family, 
Hindu widows or guardians, were plased in 
the same antegory, As remarked by Mr. 
-Rustomjee in his Commentary on the Limita- 
tion Act at page 250: "Artisle 44 presup- 
poses that the alienation ia unauthorised and 
if it were held that sush alienation does not 
soma within the artiele, the article woald in 
effect ba nullified."! 

In order to answer the question b3fore 
us we must confine ourselves astristly to the 
case of a transfer of property by a Hinda 
mother asting as natural guardian of her 
minor son, and not be led away by false 
analogies. The position of the natural 
guardian is not the same as that of tha 
Hindu widow, or the managar of a joint 
family, or an unauthorised guardian. The 
dostrine of subservienay whish was.appliel 
in Bhagvant Govind v. Kondi (6) was 
expressly disapproved of by the Privy 
Counsil in Malkarjun v. Nirhari (13). In 
that ease a mortgazor sought to redesm 
after the equity of redemption had been sold 
aba judieial sale in exesution of a deorea, 
Their Lordships held that the sale was 
not a nullity and that the suit was to set 
aside the sale. They said at page 350: 
“It is obvious that the expression ‘set 
aside a sale! is not attended by any suoh 
diff salty (as the expression ‘set aside an 
adoption’), besause a sale, valid until set 
aside, can ba legally and literally met 
aside; and anybody who dasiras relief 
inconsistent with it may and should 
pray to set it . aside.”  Rəfərring to 
Bhagvant Govind v. Kondi. (6) whish 
had been relied upan in argument, their 
Lordships said: ‘In overruling the ple of 
limitation the Court made the following 
observations: “The necassity of impugning 
the sale of 1863 to the second defendant 
arises from the sesond defendant's 
resisting the plaintifi’s suit to redeem the 
mortgage and is, therefore, subservient to 
that suit’... Their Li»rdships figd i6 impossible 
*to grasp the reasoning behind them. If it 
means that the right to. set aside the sale 
is kept alive as long as the right to redeam 
would subsist by virtua of the mortgage, 
the result is that the validity of the sala 
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might be. held in suspense for sixty years., 
But, if the sale is 8 reality at all, it is 
A.. reality defensible only in the way pointed 
l out .by law... The Limitation Aot protects 
bong - fide, purchasers at judieial sales by 
providing -8 short limit of time within 
whish suits may be brought to set them 
aside. ."If the protestion is to gba eonfined 
to. suits whioh seek no other relief than a 
dealaration that the sale ought to be set 
aside, and isto vartish direstly some other 
relief sonsequential on the aunulment of the 
Bale is sought, the protestion is exeeedingly 
small, Sush, however, seems to be the 
effest of the dostrine of subserviense laid 
down by the Bombay High Court." The 
argument that if the plaintiff sues for pos- 
session ignoring the íransfer, he eannot be 
said to be suing to set aside a transfer, 
for the question does not arise until the 
defence is raised, is also disposed of by 
this judgment, while reference may be made 
to Shrintvas v. Hanmant (15) where. it was 
held that Artisle 118 of Aet XV of 1877 
applied to every suit where the validity of 
defendant's adoption is the substantial 
question in dispute, whether sush question 
is raised by the plaintiff in the first instanoe 
or arises in eonsequenee of the defendant 
setting up his own adoption as a bar to the 
plaintiffs sucooss, 4 
. Lastly there is the. argument that a 
plaintiff need not ‘sue to set aside a transfer 
to whieh he is not a party; Stkher Ohund v. 
Dulputty Singh (12), That argument may 
very well apply to a suit by a reversioner 
impugning & transfer by a Hindu widow, for 
the widow represents her husband’s estate, 
and ürtilher death there is no one who has 
a vested interest, nor is there an obligation on 
any oné to take prooeedings until the reversion 
falls in. But the natural guardian represents 
thé minor's estate and has power to manage 
it, subject to the sondition that he must 
manage it for the benefit of the minor, 

There was one argument addressed to us, 
whith seems to me to have considerable 
weight, and which I should have been inclined 
to favonr if it had not appeared that it has 
been eonoeluded by. authority. 

The use of the word ‘ward’ in Article 44 
of the Limitation Act is peouliar and there 
g8ems no reason why the word “minor” should 


(16) 24 B, 200; 1 om L, R. (nh 12 Ind, Dec. 
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nob have been used. It was argued that. 
‘ward’ in Artiele 44 means a minor to whom: 
a guardian has been appointed by the Court. 
under the Guardians and Wards Ast or by. 
Will, ‘Ward? is defined in the Guardians and. 
Wards Ast asa minor who has a guardian, 
but the only guardians referred to in the Aot. 
are guardians appointed by the Court or by. 
Will and there is nothing unreasonable in 
the suggestion that the term ‘ward’ is con.. 
fined to a minor who has sush a guardian’ 
and does notincludé minors who have natural 
guardians. That appears to have been the 
view underlying the remarks of Soott, O. J., 
already referred to in Anandappa v. Totappa 
(4). Buton reference to the judgment of 
the Privy Council in Malkarjun v. Narhari 
(13) at page 351 and Mata Din v. Ahmad Ali 
(14) it will be seen that their Lordships 
expressly state that Article 44 applies to 
transfers by guardians without excluding 
natural guardians, and as inthe one ease 
they were referring to a Hindu mother, and 
in the other to guardians under Muhammadan 
Law, it is obvious that they considered that 
natural guardians under Hindu or Muham- 
madan Law were not exoluded. 

It follows that in my opinion Omans sould 
not redeem without suing to set aside the 
transfgr by his mother and as he did not do so 
within three years of his attaining majority, 
the plaintiff's suit is barred. 

The appeal must be allowed and the 
plaintiff's suit dismissed with sosts through. 
out, 

Heaton, J.—I soneur. 

Saas, J.—I agree that the present suit is 
barred by limitation; and as this eonelusion 
involves a roocgnaideralion of the ratio deci- 
dendi in Balappa Dundappa v. Ohanbasappa 
Shivalingappa (2), to whieh I was a party, 
I desire to state briefly my reasons for 
agcopting it, 

ln the present ease the property belonged 
to Nana, who mortgaged it to the defend. 
ant’s father in 1877, Nana died, leaving a 
widow Sidubai and a minor son Omana, 
Sidubai purporting to ast as the guardian of 
Omana sold the equity of redemption to 
the defendant's father in 1891.  Omana 
diód in 1901, leaving & widow Gopika who 
died in 1908. The, plaintiff who is the 
next heir of Omane, after the 
death of his widow Gopika, filed the 
present suit in 1916 to redeem the mort. 
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gage. of 1877. The defendant relied upon 
the sale by. £he:;mother of Omana. But 
it- has been found by the lower Appellate 
Gourt that there wás no hesessity nor 
was there anyibenefit to the estate. ~~~ 

Ib ia urged;-howevary- on behalf of the 
defendant: that ‘the sale .was.liable to be 
set aside at the inatanae: of Omana on his 
attaining majority and that. his right to file a 
guit for that purpose baving been barred by 
Artiele 44 of the Limitation Aot before 
his death in . 1901, the plaintiffs present 
claim for redemption, which  nesessarily 
involved the setting aside of the sale by 
Omana’s mother, was barred. Ib. ig urged 
that he eannot ignore: the sale, whioh is 
not voidabut voidable at the instanoe of 
the -minor son, and. that. a prayer to set 
aside he. sale is essentially involved in 
the elaim for-redemption, 

“Dhe: questions that--arise for desision 
are: whether Artisle 44 applies to a ‘sale 
by the natural guardian of a Hindu minor,- 
&nd, secondly,- whether, it is neoessary to 
have it set aside: before making any olaim 
for poasesBion or'redemption on the footing 
that no sush sale exists. 

Aa. regards the . first point, I am satisfied 
that, ‘the scope of Artiole 44 is not limited 
to, “gales by guardians , who are appointed 
under testaments .or by the . Court., The 
language . of the article is general and. 
wide enough to inslude sales by natural 
guardians, who may. have- some authority, 
however limited, .to .alienate the property 
of, the, minor, that is, sales which are not 
wholly ‘void, but are voidable at the instanoe 
of. the person interested in the property. This 


view derives support from the observations | 


of their Lordships of the Privy  Counsil 
in Malkarjun v.. Narhari (13) and Mata Din 
v. Ahmad Ali (14). Though the article was 
first: introduced in the Limitation Act of 
1877;there is no ease in which it is held: 
to :be..restrioted to sales ‘by testamentary - 
- guardians or guardians appointed by the: 
Court. The mother of a Hindu minor as the 
natural:gügrdian of her son has autho- 
rity to alienate the .immoveable pro- 


perty of her. son under nesessity or for. 


the benefit of-the estate. It is enough toe 
refer to Hunoomanpersaud Panday v. Musam- 

mat Babooee  Munraj  Koonweree (3) on 
this point, It oannot be 
sale. here was wholly unauthorised as in Mata 
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Dín's case (14), I am, therefore, of opinion 
that the sale, such as we have inthis sase, 
was one whioh the minor on attaining 
majority sould have sued to sət aside 
and Artiele 44 would have applied to auch 
a suit, 


The next question in effest is whether 
he ought to have sued to set it aside, and 
if so, what is the effest of his omission to do sa 
within the preseribed period on the present 
suit. Onthis point also I am of point that he 
ought to have sued to set ib aside within 
the period allowed by Article 44 and hia 
omiasion to do so bars the present sait 
filed by a person who elaims under him, 
It seems to me that the observations of 
their Lordships in Malkarjan’s case (13) and 
in Khiaraamal v. Daim (16) support this 
view. The sale bythe mother ‘in this casa 
was not null and void, but it was voidable at 
the instanoe of Omana, 


I have reashed this sonolusion after a 
sousideration of the sonflicting authorities 
on thia point, and I am satisfied thatthe 
reasoning in Balappx Dundappa v. Ohanbasap- 
pa Shivalingappa (2) cannot be properly 
applied to the ease of a sale by the natural 
guardian of a Hindu minor, who has power 
to sell the property of the minor under 
sertain sirsumstances, 


Sestion 38 of the Transfer of Property 
Act, to which a reference is made in the 
judgment in Balappa’s case (2), applies 
to a sale by any person authorised only 
under ericumstanses in their nature variable 
to dispose of immoveable properly. As 
for instanse if may apply to a Hindu 
widow who has inherited her husband's 
estate but has a limited power of disposal 
over the immoveable fproperty, as well 
as to a Hindu widow as the natural guar- 
dian of her minor son, who ean alfanate 
the immoveable property of her gon under 
certain cireumstances. But it only lays 
down a substantive rule as to when such 
transfers would bind the persons affected 
by them. It- is not the purpose of the 
section £^ lay down the remedies whieh 
persons affected by the, transfers may 
have to adopt to geb rid of the effect of 


(16) 32 0. 298 (P. 0.); 1 0. L, J. 584; 82 I. A. 23; 
8 Bar, P. O, J. 784; 90. W. N. 201,2 A. L J, 71, 7 


Bom. L, B, 1. 


264 
FAKIRAPPA LIMANNA V. LUMANNA MAHADU, 


tthe transfers made by different persons 
with limited powers of disposal A re- 
versioner affected by the transfer effeeted 
by a Hindu widow who has inherited her. 
husband's property may be able to adopt 
a partieular course. A minor whose. pro» 
perty has been alienated by his natural 
guardian may have to adopt a different 
course, A reversioner may sue during the 
lifetime of the widow to have her aliena- 
tion declared inoperative after her death 
or may wait until her death. The aliena- 
tion by "her is in no oase void: it is 
good during the widow's lifetime: and 
after her death it dues not require to. be 
get aside under any Artisle. The rever. 
sioner's interest during the widow’s life- 
time is contingent and not vested in the 
estate and his suit for possession after 
the widow’s death is governed by Article 
141. The ease ofa Hindu minor affested by 
the transfer effected by his mother appears to 
be quite different. The sale can be set aside 
on his attaining majority and there is a 
special article whieh provides the limitation 
for sush a suit. I do not think, there 

fore, that section 88 of the Transfer of 
Property Act oan afford any reason for 
treating all cases to whioh it would apply, 
on the same. basis as.to the remedies. open 
to the persons affeeted by the transfers. 


. I need not réfer to those eases in which 
the suits were filed by reversioners in respest 
of the alienations by the widows who had 
inherited their husband’s property. 

As regards an alienation by a natural guar- 
dian of a Hindu minor, the ease of Bhagvant 
Govind v. Kondi (6) is undoubtedly 
against the view which we take in this case, 
But so far as the oase relates to the point 
under consideration, it is distinetly dis- 
approved by the Privy Oounoil in Malkarjun’s 
case (13). 


Though the ase of Balappa Dundappa v, 
Chanbasappa Shivalingappa (2) desided by 


Soott, O. J , and myself may be distinguishable. 


on its spóeial fasts as the alienation in that case 
was by a step-mother, the ratzo deczdend: in that 
case and in the oase of Ananduppa v. Totappa 
(4) supports the eonslusion reashed in 
Bhagvani’s case (6), and these two decisions 
are based upon the view that the necessity 
for a plaintiff to sue for setting aside a 
pale depends upon whether the onus of 
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proving oireumetarces establisbing its invali» 
dity lies upon bim or whether it lies upon 
the deferdant to prove eireumstarees 
establishing ita validity.: This view was 
largely based upon obeervations made in 
cases relating to cuits by. reversicners. in 
respect of alienations made by. widows 
inheriting their husbands’ estates as svcb. 
On a further eopsideration I am satisfied 
that tbe necessity for sning: to ret aside 9 
sale does not depend co muah upon the 
quesiion whether the onus lies upon the 
plaintiff or the defendant in the first instanee, 
but upon the question whether the ssleis 
by a person wholly unauthorised or by 8 
pereon who is authorised cnly under eertain 
sireoumstanees to slLlepate the property, or 
in other words whether the sale iè null 
and void or orly voidsble if the person 
interested seeka to avcid it If the latter 
is the ease, the peres coneerm(d shovld 
gue to have it set aride if thee is Bry 
Article of the _ Limitatior Aet a:;pliesble -o 
sueh a suit. Inthe present case . rtiole 44 
applies, snd therefcre,the neoesrity cf ening to 
set aside the sale is established vider the 
eiroumstancee. 


In two later oaser, Dagmara v. Rachappa 
(1) and Hemidas v. Virupowappo, Seeond 
Appeal Wo. 1143 of: 1917, desided on 
lst October 1918 (unreported), the desisiors 
in Balappa Dundappa v. Ohanbasappa 
Shivalingappa (2) and Anondoppa VW; 
Totappa (4) bave- been dissented from. 
I have reconsidered the point in view cf 
this cor flict of desisiona and in the light of 
the arguments urged in this case, and I am 
satisfied that the view we now take is the 
eorrest view. 


“Speaking for myself, I regret the: result: 
for as a matter of faot this view is likely: 
to unsettle some existing titles to immove- 
able properties The desision in Bhagyant’s 
case (6) was in 1989. In 1900 that part 
of the desision with whieh we are eson- 
serned was disapproved by the Privy. 
Couneil  Inspite of that Bhagyant’s case 
(6) has been probably followed on this 
point in some eases in. this Presideney, I. 
mean oases which have not been reported, 
Then we oome to the gonflicting decisions 
to whieh I have already referred, leannot 
say that the course of desisions has 
been uniform and long. enough to. inyite. 


bh 
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the applisation of the 
decisis. 
I, therefore, sonour in the order proposed by 
my Lord the Chief Justice, 
4 P Appeal allowed.. 


dootrine of stare 
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PATNA HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL 

in forma pauperis, 

June 28, 1990. 
Fresent :—Mr. Justiee Jwala Prasad and 

Mr. Justice Adami. 
Mahanth DAMODAR DAS— APPLICANT 
tersus 


BENARES BANK, Lrp,—Opposire Party. 
Negotiable Instruments dct (XXVI of 1881), ss. 4, 
80—Pro-note payable to Manager of Bank— Bank, whe- 
ther can sue on note—Interest— Agreement to pay 
interest subsequent to execution of pro-note, effect of, 


Where a pro-note is made payable to the Manager 
of a Bank, the Bank canenforce payment of- the 
note by suit. [p. 2:6, col. 1.] 

Where a pro-note is silent as to interest, the parties 
can rely upona subsequent agreement to pay in- 
terest at a certain rate and section £0 of the 
Negotiable Instruments Act is no bar to the recovery 
of, interest at that rate. [p. 266, col 1.]'. e 


Application for leave to appeal in forma 
pauperis. 

Messrs, Khurshid Husnain and Rai Guru- 
saran Frasad, for the Applicant. 

Mr.- Muhammad Fakhruddin, Government 
Pleader, Messrs, Shoroshi Oh. Mittter 
and Rat Brij Raj Kishun, for the Opposite 
Party. 

JUDGMENT, 

Jwala Prasan, J.—This is an application 
for leave to appeal in forma pauperis under 
Order XLIV. Proviso toerule l of that 
Order requires. that the application should 
be rejected unless on a perusal of tha judg. 
ment we think that the decree is sontrary 
to law or some usage having the force of s 
law or otherwise erroneous or unjust. 

We have read the judgment and have 
earefully sonsidered the arguments that have 
been advanced to us by the learned Vakil 
on behalf of’ the applicant It is soriseded@ 
that the décree iə not contrary to law or 
some usage having the force of a law. Bul 
it is contended that itis erroneous and unjust. 
The snit of the plaintiff, Benares Bunk, Ltd., 
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was, based upon a promissory note exeented 
by the applieant, who was defendant in the 
guit. The Court below has, upon the evidenao 
in the ease, come to the sonelusion that the 
note was duly and properly exeauted by the 
applieant. That finding has not been ohal. 
lenged before us and in the faee of the 
evidence summarized in the judgment it is 
impossible to challenge it. It is eontended 
that the note itself was not enforseable in 
firstly, on the ground that the 
payee mentioned in the note is not the plaint. 
iff Benares Bank. The payee is deseribed 
as follows: “The Manager or Acting 
Manager, Benares Bank, Ltd.” Under ses. 
tion 4 of the Negotiable Instruments Act 
the payee mentioned in the note mnat be 
a ‘certain person.” The sontention -is that 
the payee was not the Bank, but the 
Manager thereof. Our attention has been 
invited to the evidence of Mohan La] 
who acted as Manager at the time when the 
promissory note in question was exeonted. 
No donbt he saya that he was the payee but 
obviously he means that be was so as an agent 
on behalf of the Bank. Oa tke face of the 
note, he oannot lay any olaim for the money 
payable thereunder in his persona] oapaoity, 
He was & representative of the Bank and 
the real payee mentioned in the note is, 
therefore, the Bank itself, No unsertainty 
attaches at all as to who the real payee is, 
In the case of Megginson v. Harper (1) 
the contention, similar to that pnt forward 
before us on behalf of the appellant, was 
overruled in a oasa ofa hand-note payable 
to the Manager of the " National Provinoial 
Bank of England" and also in the onse of 
trustees acting under the Will of another in 
the case of Holmes v. Jaques (2), Certain 
rulings were placed before us to show that 
a suit would not lie by the beneficiary where 
the hand-note is in the name of a benagnidar, 
But thia ia not a suit by a farzidar or B 
benefisiary. The agent mentioned in the 
bond was not the farzidar of the Bank bnt 
was the servant of the Bank. Those deoi- 
sions, therefore, hava no application to the 
present case and wa need hardly refer: to 
them any further. This eontention on 
e 


(1) (18584: 4 Tyr. 94 at p 400; 2 O. & M. 322. | 
n Ex. B. 149 È. R. 784. 89 B. R. 784.. a 8 L J, 
(2 ( 836) 1 Q. B 376; 85 L J. Q. B, 130.12 J 
(N. 8.) 189; 14 L. T, 252; 14 W. R. S 3. 12 Jur, 
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behalf. ofthe applisant must, therefore, be 
overruled. 

It is next sontended that the promissory 
note in question was without sonsideration, 
This sontention is based upon the ground 
that two of the four hand-notes, which formed 
the consideration of the promissory note 
in suit, were executed by Janki Das, brother 
. of the. applicant. We do not see anything 
wrong in the applieant executing a hand 
note to discharge the liability of his brother. 
It is not our province to investigate into the 
reasons for the applicant’s having taken upon 
himself the liability of his brother, There 
is no substanse in this contention as well, 

Thirdly, it has been stated that the 
interest of 24 per cent. per annum charged 
in the promissory note was illegal inas- 
mush as the previous hundis, in lien of 
whieh the promissory note was exesuted, 
were silent about interest, and that ander 
section 80 of the Negotiable Instruments 
Ast the plaintiff was entitled only to 6 
per sent. per annum interest saloulated 
upon the sums mentioned in the hundts, 
From the judgment it is olear that the 
defendant agreed to pay interest at the rate 
` of 24 per oent, subsequent to the execution of 
the hundis, when the time for payment had 
approached and the plaintiff threatened 
the defendant to institutà a suit. The de- 
fendant obtained enlargement of time, and 
that is a good eonsideration for the agree. 
ment to pay interest. Section 80 is an 
enabling section and is no bar to the 
recovery of interest in the oiroumstanoes 
menticned above. The parties oan rely upon 
fhe subsequent agreement to pay interest 
when the hundté are silent. Besides, we 
annot enter into those facts and in faot 
we oànnot go behind the promissory note, 
whioh admittedly stipulates to pay interest 
at the rate of 24 per sent., This sontention 
is also overruled. 

Fourthly, it has been eontended that the 
snit .was bad inasmush as Janki Das 
was not impleaded a8 & party. The pro- 
missory note in suit was executed by the 
defendant andit would have been improper on 
behalf of the plaintiff to implead any other 
person in the suit and to oomplicate the 
simple issue involved in the suit based upon 
the promissory note, « 

' Fifthly, it has been sontended that the 
trial of the suit is vitiated in procedure, 
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vie, the failure of the Court below to sompel 
the produetion of the: aesonnt books and: 
bahi khatas of the firm and also the exami- 
nation of the easbier thereof. . From tha: 
judgment it does not appear that any suoh 
grievance was expressedin the Court below, 
nor any material has been plased before 
us to show that the defendant made proper 
application in the Court below for sammon- 
ing the eashier and for the production of the 
documents by the Bank. 
+ Lastly, it has been urged that the Court 
had no jurisdiction to try the suit. There 
ia no substanes in this sontention, The 
hand note was executed at Bankipore and 
was payable at Muzaffarpur. Thesuit was, 
therefore, properly tried at Muzaffarpur, 
From the judgment it does not appear that 
any of the aforesaid points, except the last 
one regarding jurisdiction, waa raised in the 
Court below. It is not, therefore, open to, 
the applieant to raise them in this Court. 
However, as they were urged before us; 
we have gone through them, and have 
come to the conolusion that there. 16 DO, 
merit in this appeal, 

This applisation for. leave to Appeal in 
forma pauperis must, therefore, be rejested. ` 

As notices were issued to the Government’ 
Pleader and to the opposite party and they 
in response thereto appeared and contested 
this appliestien, they are entitled to eosts. .. 
. ADAMI, J,—I agree. ! 


i x 
A pplication rejected. 
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BOMBAY HIGH COURT. 
Exconp Civin Arrear No. 804 or 1917. 
November 12, 1919. £ 
Present;—Sir Norman Macleod, Kr., Chief | 
Justise, and Mr. Justice Heaton, i 
BAI PARVAT [—PLAINTIFF-— APPELLANT 
versus 
JDAYABHAI MANOHHARAM AND OTHERS 


— DEF ANDANTS~— RESPONDENTS. 

Hindu Law—Alienation—Widow and m 
joining in gift to sons of another daughter— Gift, vali- 
dity of — Daughter, right of, to impeach gyt Transler of 
Property Act (IV of 1882), s. 6. 
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A Hindu widow and one of her daughters gifted 
certain properties to the sons of another daughter, 
purporting to convey by the widow as-the life-tenant 
and by the daugkter as the next reversioner. On the 
death of the widow, ‘the daughter brought the pre- 
gent suit to recover the, property from” the doness 
onthe ground that ‘gs: against her the gift was 
invalid; as.it oonveyed^her chance of surviving -her 
ne and succeeding to the property as the.reyer- 


"Held, that the gift was only good as regards -the 
life- interest of the widow, as the Hindu Law does hob 
recognise the transfer of a chance of succeeding to 
a reversion, and that consequently the gift as 
regards the daughter was invalid, [p, 267, col. 25. 
p. 268, col, 1.] 

Appeal from the division of the Joint First 
Class Subordinate Judge, A, P.,.at Surat, - 
in Appeal No. 8 of 1915, confirming the . 
decree passed by the Joint Subordinate’ 


Judge at Surat, in Oivil Suit No, 64, 
of 1913. - 
Mr. B.J, Desai (with. him Mr, T. A, 


Gandhi), for the Appellant, 

Mr, Jayakar (with him Mr, G. N. Thakor), 

for the Respondents. 
JUDGMENT. < 

Macro, C, J.— One Kashidas died in 1868 
leaving a widow Gulab, a son Ghelabhai and 
two daughters Parvati and Jekore, Hia 
property dessended to his son Ghelabhai, . On, 
Ghelabhai’a death his mother“ Go ab begame 
his heir, Gulab died in 1911, Tp 1691 Gulab 
and Parvati, one of the daughters,®gifted two 
properties to defendants Nos. 1 to 4, who 
were the minor sons of the deceased daughter 
Jekore, purporting to convey those properties 
by Gulab as the life-tenant and by Parvati 
as the next reversioner. After the’ death of 
Gulab, Parvati" Ried thig-suit to regover the 
property from the donees under’ ihe gift, of 
1891, on the ground thatl the deed as againat 
her was invalid as it conveyed her shanee of 
surviving Gulab and succeeding, therefore, to 
the property aa reversioner. 

The trial Court dismisstd the anit, and the 
appeal against the order cf dismissal was also 
dismissed by the First. Class Subordinate 
Judge. A good deal of confusion often arises 
in eaees of this nature owing to tho facts of 
the case not being properly held in view in 
arguing the points of law which may arire. 
There may have” been ciroumstances in the 
case which wculd ‘have enabled Gulab and 
Parvati together to give a good title to” a 
third party of thé property i in question, It all 
depended on the manner in whieh the trans- 
aetion was etfested. But keeping Btrietly te 
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the faota i in | this case, at the time of the deed 
of gift, Gulab was the life-tenant; Paryati 
had the chanse of sueseeding to the ‘Property 
on Galab’s death if. she happened £o. Survive ‘ 
Gulab. In these siroumstanses the dositiient 
of 1891 was exeouted. Gulab sonveys her 
life-interest, Parvati eonveys her. chance of ` 
susceoding after the death of Galab, It. 
those interests together made up what may | 
be oalled a fee in the property donated, ' 
then no doubt it would be à good transaction. ` 
But it oannot.be said, however one looks. 
at the case, that the whole of the fee was 
conveyed to defendanis Nos. 1 to 4by that 
doeument. It is not a oase of an alienation by. 
a widow of property of which she is the life. 
tenant with the consent of the next re. 
versioner, From such sonsent it gan be 
presumed that the alienation by the widow, 
was fora necessary purpose. The onus wonld 
lie upon the person disputing the alienation. 
to show that it was not for necessary pur-_ 
poses. Agni, . the. widow might have ras, 
linquished the whole of her life-interest into 
the hands of the next reversioner, in whieh' 
ease the next: reversioner would then besome 
solely : entitled to the property, It oahhot-be 
said here that Gulab relinquished her interest: 
in the properties gifted to the defendants 
Nos. 1 tg" 4 by Parvati before the gift was! 
made, Therefore, we must sonsider only the 
facts as they occurred i in this case. What the' 
defendants Nos, 1 to 4 got under the deed of 
gift was the life-interest of Gulab plus the 
chanée of Parvati suoceeding to the property. 
on the death of Gulab. These were two 
distinet interestr, and it sannot be contended 
that under the gift the defendants Nos, 1 
to 4 were solely entitled to the whole of 
the interests in the property. In my opinion 
the gift was only good as regards the life- 
interest of Gulab. 

It has been urged upon us that the father 

of defendants Nos. l to 4 gave ocnsiferation 

for the gift by maintaining Gulab, Although 
that does not seem to me to affeat the 
appellant’s argument in any way, there oan 
be no hardship, at any rate ag regards 
defendants Nos. 1 to 4, if their father 
maintained Gulab durivg the time he was 
in possession of the property during Gulab's 
lifetime. 

So then the transfer by Parvati in the 
deed of gift of 1891 of her chanse of suceced. 
ing to the reversioneannot be sustained. It 
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is certainly bad under sestion 6-of the Trans: 
fer of Property Ast, and it would lie: upon 
the respondents to show that _sestion 6 does 
not apply because by ‘the provisions of Hindu 
Law sneh a transfer is-resognised as good. 


t 


But there: is no direst authority on the point 


under Hindu Law, though there are dicia in 


several sasès whioh- have been cited which 
elearly show that it is the opinion not only of 
Judges in India, but aleo of their Lordships 
of the Privy Counail: that Hindu Law does 
not recognise the: transfer of spes guccesstonte, 
Therefore, the repondents have not satisfied us 
that this transfer by Parvati of her shance of 
suesessionis valid. If then it ig invalid there 
is an end of the ease, unless it oan be argued 


that Parvati is prevented by some rule of. 


LÀ 


law from setting up the contention that 
the deed as regards: her interest 18 invalid. 
I know of no rule'of Jaw whioh can prevent. 
& party from asking the Court to hold that. 
a partienlar transastion, wbieb, as a matter 
of faet, is invalid; should be: held to be 
invalid. mn 

' There ean be no estoppel on a point of law: 
The fact is that it is the duty of the Court, 
as soon.as the invalidity of a transfer is 


- 


pointed out, if it is satisfied that there is such 
an invelidity, to set aside the document. 
Therefore, in my opinion the deed of gift to 
defendants Nos. 1 to 4 was good only as regards 
the life-interest of Gulab, and was bad as 
regarde the transfer of a chanee which Parvati 
had at that time to sueseed to the reversion, 
Therefore, the appesl sueceeds and the decree 
of the Jower Appellate Court must be seb aside. 
There must be a decree in favour of the plaint- 
iff for possession of the property with mesne 
profits from the date of the suit and costs 
throughout. Under Order XXXIII, rule 10, 


the plaintiff to pay Court-fees. 


* 
Decree set aside, 
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PATNA HIGH COURT. 
Civin-Revision No. 53 or: 1920. 
May 921, 1920. 

Present: —Sir Dawson Miller, KT, Chief’ 
Justice, and Mr, Justise Das. ` 
TIKAIT GANESH NARAYAN SAHI 
DEO-——DkoREE HOLDER — PETITIONER 

versus i 
CHANDU MISTRI-—O»ro:T& Paart, 
Chota Nagpur Tenancy Act (VI B.C. of. 1903), 
$5. 211, 270— Order passed by Deputy Collector under 
s. 211—Appeal, whether lies —Deputy- Commissioner, . 
powers of revision of. ` 


A Deputy Commissioner has no power to hear 
an appeal from a decision of a Deputy Collector 
given under section 211 of the Ohota Nagpur Ten- 
ancy Act [p. 239, col. 1.] ` 

If it can be shown that a Deputy Collector, whilst 
exercising under section 21] ofthe Chota Nagpur 
Tenancy Act the powers of a Deputy Oommissioner 
delegated to him, has-failed to.exercise a jurisdiction 
which he might have exercised or has usurped: a 
jurisdiction which it was not within his competency 
to exercise, then the Deputy Commissioner would 
have power under section 2700f the: Act to order 
him either to exercise that. jurisdiction or to re- 
ee ua exercising it, as the case may-be: [p. 269, 
col. 2. 

Civil revision against an order of the 
Deputy Commissioner, Hanohi, affirming an 
order of the Deputy QOolleotor, Gumla; dated 
the 3rd November 1919. 

Mr.. B. L. Nandkeolyar, for the Peti- 
tioner. 

Mr. Rat Thirbuan Nath Sahay, 
Opposite Party. 

JUDGMENT, 

Mitter, O J.— This isan application in 
revision brought by the landlord of oertain 
property against an order of the Deputy Com- 
missioner of Ranchi, in whieh he refused to 
interfere by way of exeroising pawers of 
revision overan order of the Deputy Collest- 
or made inan applisation under seétion 211 
of the Chota Nagpur Tenanay Aot. It 
appears that the petitioner who is the 
landlord of the property in questior, obtain- 
ed a deeree for revit against bis registered 
tenant. He thereupon sought to put in exe-. 
oution the decree. The opposite parties, 
Mangal Nath Tewari and Jagdish Nath 
Tewari, instituted proseedings before the 
Deputy Colleetor under seetion 211 of the 
Chota Nagpur Tenancy Aot contending that 
they were the transferees, of the tenants 
who had been suel, the transfer having 
taken place sometime before the rent aetion 


was instituted, and that they alone were 


for the 


X. 
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entitled to the land and they -asked the 
Deputy Colleator to adjudicate upon their 
slaim. The sestion in question provides in 
effest-that if before the day fixed for the 
sale of the property in suit, a third party 
‘appears and alleges that he and not the 
persón against whom the desree has been 
obtained was in lawful possession or had 
some interest in the tenure or -holding 
wher. the deoree was obtained then the 
. Deputy Commissiorer shall examine such 
party according to law, and, if he sees 
sufficient reason for so doing and if the 
party deposits in Court or gives security 
for the amcunt of the deoree, he shall stay 
‘the sale and after taking evidense adjudicate 
on the slaim ‘There isa proviso, however, 
to the seotion that no transfer of a tenure 
‘(whieh this was) shall be resognizad unless 
it -bas been registered in the offices: of. the 
‘landlord or sufficient enuse for non-regis. 
‘tration is shown to the satisfasticn-of the 
Deputy Commissioner. Now the. Deputy 
'Colleetor before whom the oate originally 
'earre, ecnsidered the evidence put forward 
‘by the objeetors, the present respondents, 
and it appears that they filed certain doou- 
ments showing that they had been sued for 
‘rent ^ by the landlord, that:is to say by the 
` Manager -appointed under the Hneumbered 
-Estates Ast to mansge the psoperty in 
-qudsticn, and they also prcduced a mcney 
order receipt for payment of registration- 
‘fees, The Deputy Collestor considered that 
‘In these -cirsumstances the "landlord could 
‘not eonte:d that they had not registered 
their namer, because he had already re. 
eognized them as tenants and had already 
recognized the “transfer, 

From that decision tbe landlord applied 
‘to the Deputy Commissioner:asking him to 
-exeraice hia powers of revisior, -if in faot 
he Lad ary, over-the Deputy Collector and 
to set-aside his -order on the -ground -that 
be had not properly exgroised his jurisdio- 
-tion under section 211. It is clear that 
‘the Deputy Commiesioner had no power to 
“bear an appeal from a desigion under the 
.seotion im -questicn from the Deputy 
Oollestcr. Whether ha. bas any powers of 
‘revision or not depends upon the inter- 
:pretetion of seotion' 270 ‘of the Act, " Thaf 
seotion provides that in the  performanae 
of their duties and .the exercise of their 
powers under the Act: Deputy Commissioners 
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.that.extent.I think he was wrong. Bat 
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shall be subjest to the general direetion 
and eontrol of the Commissioner and the 
Board, and Deputy Oollestors exereising 
the funeétions of the Deputy Commissioner 
(whioh was the oase here) shall also be 
subject to the directidn and gontrol of 
the Deputy Commissioner, That sestion, 


I think, provides for giving certain powers 


of eontrol both to the Commissioner ard 
to the Deputy Commissioner over aets 
performed by subordinates whilst exersising 
the powers of their superiors, and it ig 
not necessary, in my opinion, to lay down 
with any exactitude or presision the entire 
scope of the powers which are intended 
to be ineluded in that section, I think, 
however, thatif it sean be ‘shown that tha 
Deputy Oollestor, whilst exeroising ‘the 
powers delegated.to him of the Deputy 
Commissioner, has failed. to exeroiza a 
jurisdiction which he might have exercised 
or has usurped a jurisdietion whioh it was 
not within his competensy to exereise then 
the Deputy Ocommissioner-would have power 
to order bim either to exetcise that juris- 
dietion or to refrain from exercising it, ag 
tbe casa may be. The same of sourse would 
apply in the -case of the Commissioner and 
the. Board dealing with acts performed by 
the Deputy Commissioner. In the present 
case the Deputy Commissioner eonsidered 
that he had no powers ‘of revision under 
interfere, To 


whether the present ease is one -in- which 
he ought to have interfered is another 
question. 'Havirg sonsidered -thè deoision 


„of the : Deputy Collector, I think -it is.olear 


that- what he intended to .hold was that 
the oireumstanees of the wase: brought it 
within the exseeption to the proviso whish 
I have already mentioned. The proviso ig 
that no transfer of a tenure shall be re. 


-eognized except. in oertain caser, and these 
-exceptions are where it has been registered 


in the office of the landlord or sufficient 
eause ‘for non-registration is shown to the 


‘satisfaction of the. Deputy Commfssioner, 
‘What I think the Deputy Colleetor intend. 


ed to hold was, although he does not say 


“so in terme, that the cinsamstances of this 
-oase show that as there had been resogni. 


tion by the landlord of the tenancy of tho 
objestore, there was suffisient reason shown 


‘for not having it registered. There further 
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was the evidenee whioh he had before him 
of & money order receipt in payment of 
registration.fees, and he may well have 
thought in these  oireumstanees that that 
was an additional reason for coming to 
the conelusion that sufficient eause had been 
&hówh for non- -registration. It appears, 
therefore, that there wasiu faot no failure 
io exercise’ jurisdiction, nor was there any 
attempt ` to usurp a jurisdietion whioh he 
in'fact had not. In these siroumstances 
it seema "tome the’ Deputy Commissioner 
was right in ‘refusing to interfere by way 
of ‘revision’ with the order made by his 
subordinate officer. I think that this 
application, shonld be dismissed with 
oost 4 


= Dager A 
: 
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Application dismissed. 
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. BOMBAY. HIGH. COURT. 
Osram. Crvip JoRispiotion Suit: No. 38639. 
; or 1919. 
Maroh 12, 1920. 
|. 0 Present:—Mr. Justise Orump. 
. ABDUL -KARIM AND OTRERS— PLAINTIFFS 
VETSULT:., 
;.; KARMALI RAHIMTULLA. AND OTHERS 
. = DEFENDANTS, 
: Succession. Act (Xof 1865), s. 187— Hindu Wills 
Act (XXI of 1870)—Applicability of Acts to Will of 
Khoja : Muhammadan— Probate, whether necessary— 
will, nature’ of. 


‘ " Neither seotion 187 of the Succession Act nor the 
Hindu Wills Act is applicable to thé Will of a Khoja 
Muhammadan; and“ Probate is not’ essential to the 
validity’ of stich. a Will: which stands.on no other 
footing- than a deed of. gift. . [p. 211, col, 1.] 

, Mr. Pettigara, for the Plaintiffs. 
-- Mr; Kanga; for the Defendants. 

JUDGMENT.—This -is a guit. for spesifis 
perforfmanop: of an agreement to sel] exeonted 
on August 19, 1919, by one Bai Mariambai, 
deceased in favour of the plaintiffs. It 
is only necessary to consider one of the 
` issues "originally raised, as the others have 
been abandoned. The only point on which 
the parties are now at variance is con. 
tained in issue, No. 4, tzz., whether de- 
fendant is bound to take out representation 
to the estate of Mariambnai. .. 

The deceased .lady - was. a Khoja and 
defendant is her son. Hei is, prima facie her 
heir as the property was ‘admittedly her 
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stridhan, if indeed that term is strictly 
applicable. Farther there is a doaument 
purporting to bethe last Will and testament 
of Mariambai, whereby defendant is sole 
legates. The question is whether plaintiffs 
ean call upon him to take out probate of: this 
Will, 

Plaintiffs’ Bay that thereisa granddaughter 
who might, in certain oircumstanoes, be 
entitled to susceed if there was an intestacy. 
‘Whether those oireumstanses exist or not 
they do not know, but upon the existence or 
non-existence of those oireamstanses depends 
the answer to the question whether the 
property is Yautüka or Ayantaka síridhan. 
Therefore, their title is not safe ünless the 
‘Willis admitted to Probate. 


The defendant's answer put shortly is two- 
fold, First, that defendant as, representa- 
tive of Mariambai sannot be oalled upon 
$o make good any.title but that of Mariambai. 
Secondly, that. as there is no statutory 
obligation on- him. to take out probate, he 
cannot be compelled to ‘do so, and that 
plaintiffs- ought to be satisfied with prgof of 
the Will whieh he is willing to offer. 

The. first objeotion cannot prevail, . De- 
fendant- ex hypothesi represents the estate. 
He is-.bound by the agreement to sell, and 
he is alap bound by the condition in the 
agreement to deduce a marketable title. 


.Hia position ìs that he is the legal repre- 


sentative of. Mariambai, and he is bound to 
make that position good. The _ point--is 
practically covered by section 27 of . the 
Specifio Relief Aot. 


As to the sesond question it is nesessary 
to deside whether section 187 of the Indian 
Suesession Ast is applieable. . If so, then 
the right-of the. defendant to ` sonvey the 
property eannot be established without pro- 
bate. The point* is sovered by - authority 
| Baji Mahomed Mitha v. Musa i Esajt (1) ]. It 
‘on the.other hand, seotion 187 of the [Indian 


.Suecession Áot.is not applisable, title under 


the Will ean be established without probate 
and the Will, therefore, stands on the sanie. 
footing as any- other dosumefit of title. 
Generally speaking, the section is not ap- 
plicable to the Wills of Muhammadans 
*[ Shaik- Moosa v. Shaik Essa (2), ‘Sakina Bibe 
' (i) 15: B. 857; 8 Ind. Dec. (N. s. ) 443. 


Td 8 B. 241; 8 Ind,, Jur.: 571; 4 Ind, 'Dec. (x, s.) 


SBEIKH HAS3AN V, GAURI SHANKAR. 


v. .Mahomei Isha’ (3) §, 
plained in the former of these sases, to any 
Wills to whieh the Hindu Wills Ast, 1870, 
is not applisable (see page 254 of the report). 
The question really narrows itself to this: 
“Whether the Hindu Wills Aot, 1870, is 
applicable to the Will of a Khoja Muham- 
madan.” The generel question whether the 
Wills of Khojas are governed by Hindu or 
Muhammadan Law, mooted in Hasanali v. 
Popatlal (4),does not arise for the purposes 
Of ‘the present esse. Whatever may be the 
law applicable to Khojas in testamentary 
matters, it eannot be contended that they 
are Hindos. Therefore, they are not within 
the scope of the Hindu Wills Aot, 1870, 

. Jt follows, therefore, that probate not 
being: essential to the validity of the Will, 
it stands .on no other footing than & deed of 
gift, and if it is on the fase of it a valid 
dooument, plaintifs must, in my opinior, be 
satisfied with proof, such as is offered, 
&howing that it was executed by Mariambai 
sinidér sich circumstances as to make ita valid 
testamentary instrament. Oo that proof 
being recorded, further orders will be pasced. 


[The ‘fest -"of: the judgment is not 
essential forthe purposes of report.—Hd, } 
$ z : Sui decreéa, 


(8) 8 Ind. Cas. 655; 87 C, 889; 15 O. W. N*486, 
(4) 17 Ind. Cas. 17; 87 B. 211; 14 Bom. L. R. 782, 
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l PUNJAB CHIEF COURT. 

. Seconp Civiu Arrear No. 2328 or 1918. 
EE March 13, 1919, 
E Present: —Bir Henry Rattigan, KT., 
e Chief Judge. 

Makhdum SA BIRS HASSAN— 
PLAUNTIEF— ÁPPELLANT 

i versus — 

GAURI SHANKAR AND ANOTHER— 


"o. DegrENDANTS— HU ESPONDENTS. 

* “Givil Procedure Code (Act V of1908 ), O. XXIII, v. 
'Y(5—8uit dismissed at request of plaintiff. —GSubse- 
quent suit including part of subject-matter of previous 
awit, whether maintainable, 


n Where, rather than amend his plaint, a plaintiff 
'reqnests that his suit be dismissed. a subsequent 
‘gait by him, including part of the subject-matter of 
‘the previous suit, is barred by Order XXIII, rule 1 
ı (8) of the Civil Procedure Code. 

. Second, appeal from the desres of the 
; Dietrist Judge, Dera Ghazi Khan, dated the 
Srd May 1918, 
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RAJDEO NARAIN SINGH V, RAMLIL SINGH. 
Mr. Beni Parshad, for the Appellant. 
Mr, Jagan Nath, for the Respondents, 
JUDGMENT.—Tbhe Courts below are 
right in holding that the present snit is 
barred under Order XXIII, rule 1 (3) of 
the Civil Procedure Code. On the 2nd 
January 1918 plaintiff" agent distinetly 
informed the Court that he had desided 
not to amend his plaint and asked that 
the suit should be dismissed. This was done, 
and no permission to sue again in respest 
of the whole or part cf ths subject-matter 
of that suit was either asked for or granted. 
Order VIT, rule 11, elause (b) cf the Code, 
now relied upon is olearly not in point, as 
it was not the Court that required plaintiff 
to eorrest the valuation of his former elaim. 
It was plaintiff himself who for reasons of 
his own desired to alter the valuation and 
for that purpose prayed to be allowed to 
amend his plaint. The Court granted his 
request and fixed the 2nd January 1918 as 
the date for representation of the plaint as 
amended, and on that date (as already stated) 
plaintiff's agent informed the Court that he did 
not intend to amend the plaint and prayed that 
the suit should be dismissed. Upon the fasta 
as disclosed the Courts had no alternative 
tut to dismiss the second suit (which 
includes part of the subject-matter of the first 
suit) as barred by Order XXIII, rule 1 (3). 
The appeal is dismissed with costs. — 
Appeal dismissed, 


PATNA HIGH COURT. 
S&coND Civit APPEAL No. 104 or 1918. 
Marsh 27, 1919, 
Present :—Mr. Justice Mulliek and 
Mr. Justice Jwala Prasad. 
. RAJDEO NARAIN SINGH—APPELLaRY 
versus » 
RAMDIL SING H— RESPONDENT, 
Court Fees Act (VII of 1870), ss. 10, 12—Appeal, 


second—Deficiency in respect of Court-fee in lower 
Court, how to be recovered—Procedure. 


Whenever it is intended to recover a deficit 
Oourt-fee from a respondent before the High Court 
in respect of something due in a lower Court, 
the proper course is to admit the appeal for heats 
dng and to take action under seotion 12 read with 
section 10 of the Court Fees Act. The Oourt is 
then in full seisin of the case and can punish the 
defaulting plaintiff or first appellant, as the case may 
be, n the dismissal of his suit or appeal, [p. 272 
col. 1. 


rn 
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Where, however, the appeal beforo the High 
Court is‘dismissed under Order XLI, rule ! of the 
Civil Procedure Code, no such action can be taken 
till the order of dismissal is reviewed and tho 
appeal is admitted for hearing. [p. 277, col. L] 


JUDGMENT.— In this case the second ap- 
peal was dismissed under Order XLI, rule 11 
of the Civil Prosedure Code. The respondent 

_ before this Court who was the appellant before 
the Court of first appeal did not pay the full 
Court-fee payable upon his memorandum of 
‘appeal in that Court. If a deoree had been 
made in his favour in sesond appeal it would 


have, perbaps on the authority of Narain -` 


Singh v. Ohaiurbhu Singh (1), been sompetent 
“to this Court to refrain from signing its deoree 
till the deficit had been paid by tbe respond 
ent. The inberent powers of the Caurt would, we 
‘think, eover such a procedure; but no decree 
having been made in the respondent's favour 
by this Court and no decree having been pre: 
pared, it does not seem that it is possible to 
‘take any scersive aotion against the respond- 
ent for the purpose of recovering the deficit 
Court.fee, The prcper sourse, whenever it is 
intended to recover & deficit from a respondent 
before this Court in respect of something due 
in a lower Court, appears to be to admit the 
appeal for hearing and to take action under 
sestion 12 read with seotion 10 of the Court 
Fees Act. The Court is then iu full seisin 
of.the oase and ean punish the defaulting 
‘plaintiff or first appellant, as the case may 
be, by the dismiseal of bis suit or appeal. 
The learned Judge of the Allababad High 
Court in Narain Stingh’s case (1) did rot 


express any opinion on tha point whether the 


respondent could be coerced in this manrer 
for his laches in tbe Court below buf, in our 
opinion, section 10 of the Court Fees Aot 
would apply to such.a case. 

In the cases now before us the appeals 
having :been. dismissed under Order XLI, 
rule 11 of the Civil.Procedure Code, we can 
take no such action till the order of dismissal 

cig reviewed and the appeals admitted for 
hearing. iJ | 

Having regard to the smallness of the 

.gnms -to ‘be recovered, it ‘does not seem 
- necessary for the Court to review its: order 
‘of its own motion. Let the papers be return- 
“ed, to the Regfstrar. . 

! Fapers relurnei. . 


i E l 
c (1) 20 A. 862; A. W. N. (1808) 77,9 Ind. Dec. (x. a.) 
-592r : s à ý ! 4 
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BOMBAY HIGH. COURT. : 
ORIGINAL Civin JusgispicrioN Soir No, 481 
or 1919, 

Maroh 29, 1920. 

Present :— Mr, Justiee Orump. 
UDERAM PREMSUKH — PLAINTIFF 
versus 
SH: VBHAJAN RAMPRATAB —DErFENDANT, 
Principal and surety—Contract of sale—Subsequent 


contract of similar nature—Rescission of céntract— 
Surety, whether discharged, 


Plaintiff entered into a contract with a firm to 
purchase a certain quantity of cotton at a particu. 
lar rate and for a particular delivery, and the defend- 
ant as surety guaranteed the performance of the 
contract, Subsequently the plaintiff entéred into 
another contract with the same firm to sell to it 
the same quantity of cotton ata higher rate and 
for the same delivery. Before the date of delivery 
the firm became insolvent and the plaintiff brought 
the present suit to recover the difference between 
the rates of the contracts. The defendant pleaded that 
by reason of the second contract he was discharged 
from his surétyship: 


Held, thot the defendant was liable, as each of the 
contracts was: capable of performance on the due 
date and the second contract did not amount to a 
rescission of the original contract. [p. 278, col. 2.] 


"Mr. Kanga (with him Mr. Jinnah), for 
the Plaintiff, 


Mr. M. Mehta (with him Mr. Munshi) for 
the Dafendant. 


JUDGMENT,- This is à suit to recover 
from defendant as surety on a guarantee, 
The facts are simple and are not in dispute 
save in one minor partieular, that is as 
to the eervice of notiee of demand, whioh 
point was ultimately abandoned as being 
immaterial to the result. Those faets are 
shortly as follows. On May 30tb, 1917, 
plaintiffs agreed to buy 00 bales of cotton, 
April 1918 delivery, at Rs, 406-12 0 from 
the firm of Balmukund Premsukh. Defendant 
as surety guaranteed the performanse of the 
eontraot. On February 3rd, 1»18, plaintiffe, 
being uneasy s to the finansial soundness 


‘of Balmukund Premsukh, agreed to sell,to 


them 100 bales of the.same goods “for the 
same delivery at Rs. 617 8.0, On February 
4th Balmukund-Premsakh besame insolvent. 
Plaintiffs?’ claim against :them has ; been 


paid in part by the Offisial Assignee, 


the present suit they seek to reoover' the 
balance from defendant. It is admitted that 


.the market rate cn the Vaida day was 


it 


Vel, LVIII] 


Ra, 712. Plaintiffa put their cease alterna- 
tively, They say, Exther we are entitled 
to resover the differenae between the 
rates of the two contrasts, or the difference 
between the rate of the first sontract and 
the rate on the Vaida day. ” 

‘A number of defences wera suggested in 
the written statement, but these were dropped 
Bl the hearing. The defense taken ia that 
defendant is discharged from his surety- 
ship by reason of tha sesond sontrast 
between the plaintifs and the prinsipal 
debtor: - 

The following issues were raised :— 


(1) Whether plaintiffs are entitled to 
recover Rs. 10,507.8 0 from the defendant ? 

.(2) Whether the firat oontraet remained 
outstanding until the due date as alleged in 
paragraph 7 of the plaint ? 

(3) Whether plaintiffs in the alternative 
are entitled to claim Rs 15,262.8 C or 
any othet sum from the defendants ? 

:(4) Whether defendant is not dissharged 
from his suretyship as set ont in paragraph 4 
of the writteh statement ? l 


‘The result of elaborate arguments in 
this ease has been to confirm the son- 
vistion with which I set ont that the 
only question to ba desided is whether both 
the gontrasts remained alive and*oapable 
of performanse until the due date, The 
matter may readily ba put from either poiat 
of view. On the one hand is may be said 
that there are two separate and independent 
contrasts, one of sale, and one of purahase, 
esoh legally.cubsisting until the due date, 
and legally oapable of being enforesd. Oa 
the other hand it may be argued that taking 
the two sontracts together, the intention of 
the parties was to enter into à new agreament 
to pay the differense at the due dats, From 
the first point of view the sarety is not dis. 
charged ; from the second print of view the 
surety is discharged, . 

So far as I am aware, thera isno authority 
upon this point. As batwaan the parties 
themselves it aould nob in prastica arisa, for 
whatever théir exact legal rights may ba, it is 
plain that they do not intend that there shall 
ba any delivary, but that the sum setilad by 
what may for sonvanianos ba termaltha 'arass- 
sontract;” shall ba piid by one to tha otnar. 
That is no doab; tne point of viaw of taa 
basin333 man, aad it is ordinarily pyemisiibts 
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to speak of such sontracts as “sanselling eaoh 
other." An instanee of the use of this phrase 
will ba found in J. H. Tod v, Uakhmidas Pure 
shotamdas (1). Farrar, J, speaking of such 
contracts saya: 

“This mode of dealing, when the sale and 
purchase were to and from the same person, 
of sourse had the effect of sanselling 
the oontracts, leaving only differences to 
be paid.” 

The learned Judge was in that oase 
dealing with a defence of wager, and the 
question of the intention to deliver , was, 
therefore, all important. The point here is 
different, viz., whether the contracts mutually 
extinguish one another, The ease of Sassoon 
v. Tokersey (2) has also been sited, but 
there is little in that case which assists 
the desision here. The most relevant part 
of the judgment is that which points out 
the possible difference between the legal 
point of view and the "business" point of 
view (see page 624). That difference must 
be remembered, and it is for this reason 
that in the present oase the subsequent 
sondust of the parties.is of little importance. 
All that they had to oonsider was the 
practical result, which undoubtedly was that 
differences only would be paid. The 
extracts from the accounts which have 
been put in show no more than that as 
business men they regarded the transactions 
as settled, and that all that remained to 
be done was to pay or receive the difference 
on the due date. This, however, is not 
conclusive. There is a distinotion between 
the legal “rights created by the contracts 
and the mode in whioh those rights may 
subsequently have been dealt with" (sea 
the sase last cited at page 625), 


‘We have here two oontrasts. Oa the 
fasa of them they are wholly independent. 
Hash sontinnes in full foroe and effet 
until it is discharged. Can it be said 
that the second oontraeb extinguished the 
first and in so doing was itself extin- 
guished? It seems to me that the trus 
view i8 rather that. eaoh was oapable of 
performanse on the’ due date. Hash party 
had a righi to demand delivery from the 


e other, bat as the qiantitias ara equal, the 


prasticals ragalé must have been thatjthere 


(1) 16,B, 411 a5 p. 105; 8 Ind. Dac. (x 8) 773. 
(2),23,B, 616 nt:pp, 621,625; 6 Bon L. R621, 
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would be no delivery. This was a necessary 
sonse quence of the two contracts. It was their 
combined effect, but there was no novation 
in the sense in which the term is used in 
gestion 62 of the Indian Oontrast Ast. 


Ordinarily no doubt the best guide to the 
meaning of a sontract is the common in- 
tention of the contracting parties: but that 
intention can be gathered only from that 
which is expressed, Here there are two 
distinct eontraets of different dates.- Hach 
ia somplete in itself and free from ambiguity 
or obsovrity. It 
that the parties by any outward expression 
agreed to treat them as forming by their 
combined effect a third contrnot superseding 
both. Therefore, in law no evidence oan 
be admitted varying the terms of either 
of these contrasts. Thereis " no distinot 
subsequent oral agreement” rescinding the 
first contract [cf. section 92 of the Indian 
Evidence Act, Proviso (4)], No one even 
alleges that there are any materials but 
the contracts themselves and the subsequent 
eonduet of the parties from whish the 
legal position oan be gathered. The sub. 
sequent oonduct does no more than re. 
eognise the practical result, But prima 
facte persons who enter into sontraots munt 
be supposed to «contemplate performanoe, 
The payment of differenees is no more 
than the necessary result of any attempt 
to insiat on the performance of both oon- 
tracts. If the prooedure of tendering the 
price agaihst the goods and the goods against 
the prise were solemnly enacted, the result 


tract rates, It is, therefore, in my opinion, 
unsound’ to- argue that beeause the parties 
had in mind the payment of- differences 


only, “he two osontrasts were extinguished, ` 


The truth is that the praotioal mind ime 
mediately perseives the practical result of 


the operation of the two sontraóts, and confines ` 


its attention to that. - ; 


` Unless it ean be held that there wag 
a rescission by a new agreement, how were . 


these contrasts discharged? It is a ense 


of & new agreement or nothing. . The gone 


trasts’ are in precisely the same form: eaoh 
is eomplete; in. itself. and esoh is ‘on’ the 
` face .of it eapable of being enforged on the 
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is not even suggested - 


. his guarantee, lent 
. would’ be*hat he is liable to pay the plaintiff 


. due date. 


- gù 


due date. It has been questioned whether 
a suit would lie on’ the earlier don- 
tract. This is merely putting the question 
in another form. To a suit on eitber of 
these sontracts two answers sould be made: 
first, that the contrast was 
Secondly, that the slaim due under the 
other contrast shovld be set off. The 
latter represents, in my opinion, 


extinguished, ; 


the . 


true position, The practieal result would . 
of course be that differences only could be | 


awarded. 


T have already indioated that upon the view ' 


the surety is not dis- 


whioh I have taken, 
of the 


charged. The relevant seetions 


Indian Contrast Act are sestions 183 and 184. : 


The former does not operate here, the 


reason being hat there is no variance in ' 


the terms of the first sontraot. 


seótion 134 the principal-debtor is nof 


As to. 


released, nor is the legal sonseguenoe of the : 
aot of the creditor that the prinsipal debtor : 


is discharged. The desisions cited do.not 


Statute which require no comment, 
The result, therefore, at  whieh I have 


arrived— not, I admit, without considerable ; 


* 


carry the matter beyond the words of the * 


P 


, 


doubt—is that defendant remains liable on : 


aonsequenee 


The logical 


damages ealeulated on the difference between 


the rate of the contract and the rate on the . 


But as the plaintiff asks for a 


decree for the lesser sum only, viz., the . 


differenae between the rates of the two 


; i that 
slearly would be that the advantage of the . contracte, there will be a deoree for nat sum 


one party over the other would be measured . 
precisely by the difference between the oon- 


only, 


‘J record the following findings: 
1. In the affirmative. 


tive. , In the negative. 4. 


! 


9. Inthe &fürma- | 
In the negative. ' 


'Deoree for plaintiff for Rs, 8,078, costs ; 


and interest on judgment at 6 per sent. - 


Suit decreed. 
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ALLAHABAD HIGH COURT. 
First Ürvip Apreat No, 14 or 1918, 
June 10,1920, ` 
Present: —Sir Grimwood Mears, Kr., Chief 
'  * Juatise, and Mr. Justice Salaman 
AMIR CHAND —PLAINTIFH — 
E APPELLANT 


; versus 
LAKHMI CHAND AND orgHERS—DEFENDANTS 


— RESPONDENTS. 

Pleadings —-Hindu Law-—Joint family—Partition — 
Plaintiff, whether bound to file exhaustive list of pro- 
perties —Objeciton that property omitted, contents of-— 
Willingness of plaintiff to supply omissions—Duty of 
Court—Amendment of plaint, application for, made at 
late stage, whether should be allowed—Civil Procedure 
Code (Act V of 1808), 0. VI, r. 14. 


In a suit for partition of the whole family property 
the plaintiff is not bound to file with the plaint such 
a complete and exhaustive list of all the property as 
not to exclude any item however small. If a defend- 
ant: raises the plea that some part of the joint 
family property has been excluded, itis for him to 
~ specify such properties and show "that they belong 
to the family and, have. been wrongly excluded. 
Where such an objeotion is taken, and the plaintiff 
expresses his willingness,to include the properties 
which, itis suggested, also form part of the joint 
family property, the suit should not be dismissed on 
the technical ground that, when it, was first brought, 


these items had not been included in the plaint, ; 
Ib is the ‘duty of the’ Court to’ see that justice is ’ 


done, and an application for amendment, even if 
made at a late stage, should be allowed, p. 2%, col. 
: 3; p. 276, col, 1.] 

First appeal from a  deoree of the Subordi- 
.. nate "Judge; Agra. 


Messra, Surendra Nath Sen and Ranendra 
Nath Basu, for the Appellant. 

Messrs. Narain Prasad Asthana, Girdharslal 
Agarwala and Damodar Das, for the Respond- 


` ` ents, 


JUDGMENT,—This is an appeal by the 
plaintiff arising ont of a suit for partition 
of joint family propsrty. The shit has been 
dismissed on the technical ground that the 
plaintiff failed to include in hia claim certain 
items of joint family property. The other 
points raised in the suit have not been 
desided by the learned Subordinate Judge. 
The plaintiff thas -aome up in appeal, 
It is a great pity that although the parties 
had addused all the evyidense whioh they 
wanted to produse before the Court, the 
learned Subordinate Jude, instead of taking 
the trouble to decide the real points in oon- 
troversy between the parties, has tried to 
find a short eut for the disposal of the suit. 


¥ 
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The suit was not one for partition of only 


a part of family property but it was pro- 
fessedly a suit for partition of the whole 
family property, and in paragraph 9 of the 
plaint it was stated that several times the 
plaintiff had asked the defendants to divide 
the whole property of the joint family, but 
they put the matter off from day to day on 
various pretexts. It appears that the value 
of the joint family property is about two 
lakhs of rupses, whereas the property said to 
have been excluded | is of comparatively 
small value. Separate written statements 
were filed by Lala Gopal Das, the plaintiff's 
father, and by defendants Nos. l and 2, and 
by defendants Nos. 4, 5 and 6. In the 
written statement filed by defendants Nos. 1 
and 2 and that filed by defendants Nos. 4, 
Sand 6 no such plea which seems to have 
found favour with the Court below was 
raised. The plaintiff's father, Lala Gopal 
Das, however, pleaded ‘that during the life- 
time of Baldeo Das, the common  aneestor, 
the ornaments and other moveable pro- 
perties had already been divided; and he 
went on to add in a separate paragraph 
that sertain ornamenta and a shop whieh 
were in the plaintiff's possession had not 
been disclosed by him. As the written 
statement is worded, stristly speaking, there 
is no plea raised, even by Lala Gopal 
Das, that there are soma items of joint 
family property which had been exoluded 
from the list of the properties sought 
to be partitioned. The plaintiff went 


into the witness-box and he stated that 
the ornaments referred to in that written 


statement belonged to his wife and were 
not joint family property, and he also stated 
on oath that the stosk-in-trade of the tailor- 


ing shop was his own property and did nof, 


belong £o the family. No evidense was 


adduced to sontradist the statement of the ` 


plaintiff. The plaintiff's father went into 
the witness-box, and in his statement also it 
doesnot appear that his case was that any 
part of the joint family property had been 
exsluded from the list of the properties 
sought to be partitioned. In our opinion in a 
suit for partition of the whole family proper. 


ty’ the plaintiff is not bound to file with the 


plaint sush a complete and exhaustive lint 


of all the properties as not to exelude any 


items howsoever small. If any defendant wishes 


to raise the plea that any part of the joing 


t Ll 
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family property has- been exeluded, it ia for 
him to spesify suoh properties and show that 
they belong to tbe family and have been 
wrongly excluded. Before the sunit was 
disposed of, the plaintiff, on the 7th cf May 
1917, put in anapplisation before the Court 
to the effeot that he was willing tHat the 
ornamenta and the shop referred to in the 
written statement of Lala Gopal Das should 
be inoluded in the claim. This application 
was ordered to be filed by the Court. In 
our opinion, in view of the offer made by the 
plaintiff to include the properties which, it 
had been suggested, also formed part of the 
joint .family property, the snit should not 


have been dismissed on the technical ground 


that, when it was originally brought, these 
items had not been included in the p'aint. 
The only inference that under the sircum- 
stances we cao draw is that the Court below 
shirked its duty and tried to get rid of the 
ease in as short a way as possible, The result 
of the dismissal would be that the plaintiff 
will have to bring a second suit for partition 
and the parties will be put to further 
embarrassment and trouble, Itis‘the duty of 
the Court to see that justice is done, and 
even if an application for amendment had 
been made at a late stage, we are of opinion 
that such an applisation should have been 
ullowed, inasmuch as the plaintiff had offered 
to put into hotehpot the ornaments and the 
tailoring shop, In our opinion there was 
really no defect, either in form or procedure, 
in the suit; but even if there had been any, 
we are of opinion that he should have bren 
allowed to amend the plaint and inslude 
these items of property. As soon as the 
application was made by the plaintiff, all 
defects in the oase had disappeared and we 
fail to see why the learned Subordinate Judge 
thought fit to dismiss the suit on an admit- 
tedly technical ground, namely, that the 
plaintiff did not inclade the whole of the joint 
family property. The defendants Nos, 1, 2, 
4, band 6 had not raised this technioal plea 
in their written statements, On the other 
hand, the pleas which they had raised have 
not been disposed of by the Court below, 
We are of opiyion that these defendants are 
entitled to their sosts from the plaintiff whe 
also ia to some extent to blame, and from the 
defendant, Lala Gopal Das, the father of the 
plaintiff, We aesordingly allow this appeal, 
‘act agido tho judgment and the deeree of the 
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Court below and remand this oase for 
disposal according to law. The defendants 
other than Lala Gopal Das will get their 
eosts in both Courts from the plaintiff and 
Lala Gopal Das,- The plaintiff and Lala 
Gopal Das shall bear their own ooste, 

Appeal allowed. 


PATNA HIGH COURT. 
ÅPPEAL FROM ÁPPELL«TE Orper No 304 
or 1919, 
June 23, 1920, 
Present:— Mr. Justice Jwala Prasad 
and Mr. Justice Adami. 
Babu BALJ NATH SAHAY —JurauENT- 
D&5 08— APPELLANT 
Versus 
Babu GaJADHAR PRASAD AND ANOTHNR 
— DgosgE-Horpggs, Babu KULDIP 
SAHAY AND ANOTHER—JUDGxENT-. DEBTORS 
— RESPONDENTS. 
Execution of decree—Construction of decree—Hwecut. 
ing Court, whether can vejer to pleadings and judg- 
ment, 


e 

An executing Court must execute a decree as it 
is, and an amendment thereof must be resorted to 
in separate proceedings either by way of appeal or 
by way of amendment of the decree, as the case may 
bo, but in construing a decree the executing Court is 
competent to take the assistance of the pleadings and 
the judgment for that purpose tp. 277, col. 2.] ., 

Appeal from a decision of the District 
Judge of Gaya. ; 

Messrs. L. N. Singh and Stveshwar Dayal, 
for the Appellant. 

Mr, Kailaspait, for the Rospondents, 


~ JUDGMENT. 

JWALA Prasad, J.—'The only sontention 
raiced in this appeal is that the Courts 
below were wrong in holding that the 
desoription of the property given in the 
execution petition and the sale proclamation 
was not in accordance with fhe description 
given in the mortgage deoree, as amended 
by the High Court. 

. The High Court held that the mortgagor 
had 18 dams in 'Uouzi No, 203, ont 
of which 12 dams odd share, which he 
had purchased from one Dubri Lal was 
the subjest of the mortgage of 18589 in 
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favour of the ‘desree-holder. The de- 
scription of the property given in the 
mortgage bond was 13 dams odd share 
situate in Mcvza Fatehpur bearing Touzi 
No. 2301. In the plaint of the mortgage 
sult this description was varied by stating 
that the said village by Collestorate parti- 
tion came to bear Touzi No. 4183. The 
Touzi Nos. 2301 and 4183 mentioned in 
the plaint were both wrong, inasmuch as 
previous to the execution of the mortgage 
bond the village was the subjeat of the 
Oollestorate partition whereby a separate 
Tonzi: Number was allotted fcr the takhta 
‘of the 18 dams belonging to the judgment 
debtor. This mistake was discovered after 
the deeree under the mortgage bond was 
. obtained. An application for correstion of 
the mistake in the desree was made by 
the decree-holder. The amendment was 
allowed by the Subordinate Judge, bat 
was disallowed by the Distrist Judge in 
appeal. This Court, however, restored the 
order of the Subordinate Judge and set 
aside that of the Distrist Judge. The 
result was that the dearee was amended 
and both the Torzi Nos. 2:01 and 4183 
were expunged and in lien thereof No. 
4206 aa the sorrect Torzi Number of the 
properly was. put down, The amended 
decree runs as follows: 

"18 dams 6 kowries and odd share 
situate in Mouza Fatehpur Harehandan 
Paryag, Pergana Pashrukhi, Zilla Gaya, the 
Teozi number cf which at the time of the 
exesution of the bond was 4206 with a 
Jamma Saddar of Hs. 11-5 and which row 
according to Oollestorate partition bears the 
Tonzi No. 4206 with a Jamma Sadar of 
Rs. 11.5." 

In the bond, 13 annas 6  kowries out 
of 16 annas of the Monza, sf which Touzi 
number was 2301, are mortgaged. In the 
amended decreas it is not stated what that 
18 annas 6  kowries of the 16 annas of 
the old Tovzi would amount to in the 18 
dams atte bearing tle new Touzi No. 
"4206. From the judgment of this Court 
on the basis of which the amended dearee 
was prepared, this 13 annas 6  kowries 
was out cf 18 dans which represent the 
entire 16 annas of Touzi No. 4206, that 
ie, it ‘will come to Il annas odd ont of 
the entire new  Touzi No. 4206. The 
amended decree, in so far asit did not 
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alearly work out the exast share of the 
mortgaged property in the new Touzi No. 
4226, was vague. 

In the present exeoution the deoree-holder 
has made it olear in the specification 
of the property given in the sale proaln. 
mation. The figures given therein &ppear 
to be correct and represent the proper 
working ont of the order in the 
decree of this Court. The desoription 
.of the properties in the exesution pro- 
ceedings, sale proclamation, eto., appears 
to be sorrest. Mr. Lakshmi Narain on behalf 
of the appellant judgment.debtor objests 
to if on the ground that an executing 
Court has no right to go behind the 
desree and-in any way to add or amend 
the terms thereof. We do not dispute 
this principle which is well settled and 
has been resoginized by authorities; Udwané 
Singh v. Tokhan. Singh (1),  Decendra 
Prasad vw Ram Chunder Prasad (2), 
Madan Mohan Nath Saht Deo v, Bhikar 
Shahu (3). The executing Court has to 
execute the decree as it is, and «ny amend- 
ment thereof has to be resorted to by separate 
proseeding either by appeal or by an amend- 
ment of the decree, as the case may be. 
Bat in the present oase the deseription 
given in the exeeution proceedings does 
not appear to in any way vary or add to 
the terms of the decree. It simply gives 
a fuller and more aomplete deseription 
than the desree of the High Court itself 
contains, and would be the sorreot desarip- 
tion on proper construstion of the decree 
read with the judgment. The question 
was only of construction of the  deoree, 
and not of amendment by varying the 
terms thereof, adding to it, or sorrasting 
any  olerieal or arithmetical mistake. In 
consíruing the desree the exeouting Court 
was certainly competent‘ to take the “as. 
sistanee of the pleadings and the judgment 
for that purpose. This was done in the 
ease of Ohunder Mohun Lhakoor v. Amrito 
Ohunder Thakoor (4), where the decree 
was held to have been drawn up ia a 
most slovenly manner causing great deal 
of trouble.and litigation befyeen the par. 


. . 
(1) 28 C. 353 (P. C.); 23 I. A, 57; 8 Bom. L. R. 318; 
8 Sar P.J at J. 14. 
(2; 89 Ind Cas. 637; 1 P. L. W. 620, 
(8) 15 Ind. Cas 719; 16 C. L. J. 517. 
(4) 19 W. R. 343. 
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ties. The schedules of the properties given 
in the deeree were.vague and the orders 
regarding the sosts and damages in the 
body of the deeree were also not free from 
ambiguity. Portions of the judgment were, 
therefore, referred fo in order to give the 
deeree a reasonable construction and to 
exesute it. Applying this prinoiple to the 
present ease, we find that the decree which 
was. vague and indefinite in terms, and 
not properly prepared in aesordanee with 
the orders of the Court, was capable of 
being construed in the light of the judg- 
ment. This is all that the decree-bolder 
has done in this ease. The Courts below 
were, therefore, right in disallowing the 
objestion of the judgment. debtor, It is 
then said that the words “Kham and 
Pukhta" in the sale proelamation do not 
appear in the High Court judgment, or 
in the judgment of the Subordinate 
Judge, or the amended  deoree. This is 
true, But these words simply describe 
the share before and after the partition. 
It has not been .shown to us how these 
words, in any way, prejudice the desoription 
of the property. The description of the 
property in the ‘present exeantion proceed- 
ings is, therefore, correct, The execution of 
the: deeree and the sale of the properties 
must, therefore, be upheld. The sonten- 
tion of the judgment-debtor is overruled, 

The deeree-holder should have seen that 
the property was properly described in 
the deeree prepared in acsordance with 
the order of this Oourt. He did not 
even inform the Court that the share of 
13 dams odd would work up fo !1 annas 
'in'the new Touzi No. 4206. He has su- 
perfluously added in the present execution 
proseddings the words Kham and Pukhta” 
not found in the judgment or the amended 
degree. In the circumstances we do not 
think that he is entitled to sosts of this 
appeal. 

The appeal i is aecordingly dismissed with- 
out eonís. 

. ADimi, J.—1 agree. 


Appeal’ dismissed. 
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ALLAHABAD HIGH COURT. 
First Crvic Arrear No. 111 or 1918, 
Mareh 24, 1920. 
Fresent:—Justioa Sir P. O. Banerji, KT., 
and Mr, Justice Tndball. 

SHIAM LAL—DEFENDANT—ÀPPELLANT | 
versus 
TEHARIYA LAKHMI OHAND AN» OTHERS 


—PrAINTIFF3S— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Arts, 80, 116— 
Simple money-bond payable after b years—Interest 
payable every year—Right to claim whole amount on 
default of intereat—Default— Suit within six years of 
period fived — Limitation. 


A bond executed on the 9th of September 1905 
provided for the payment of the money at the end 
of five years but on default of payment of intereat 
for two years, empowered the oreditor to realise 
ihe whole of the amount due to him. The snit waa 
brought within six years of the period flxed for 
payment but beyond six years from the default of 
payment of interest: 

Wisi that the suit was not barred by time. [ p. 279, 
col, 1 


First appeal from the dearee of the 
Subordinate Judge, Mainpuri, 

Mr. JBaleshwari Prasad, for the Appel. 
lant. 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondents, 

JUDGMENT.—Thia appeal is conneeted 
with First Appeal No. 318 of 1917 whieh 
we Rave just desided. In the present 
appeal Shiam Lal, the original mortgagor, 
is the appellant befor us. The plea taken 
on his behalf is that the suit for the 
mortgage having failed, a suit for a simple 
money deoreo is barred by time. The 
first bond is dated the 9th of September 
1905 and under the sonditions entered 
therein, the money was payable at the 
end of five years. There were further condi. 
tions in respeet to interest. In the ease 
of the sesond bond of the 2nd of August 
1906, the móney was payable at the end 
of four years, and there are similar sondi- 
tions in respect to payment of interest as 
in the first bond. It is urged that Article 


“ 80, read whith Artisle 116 of Sehedule 


I of the Limitation Act, applies and, there- 
fore, the suit ought to havé been brought 
on or before the Sth of September 1913, 
Onr attention has been ealled to sertain 
rulings, but not of this Court. "The learn- 
ed Vakil for the appellant has to admit 
that there are two rulings of this Court 
whieh are against him, In one of these he 
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"himself sussessfully proseented the appeal. 
We refer to the case of Gaya Prasad v. 
Sher Ak (1) and the esse of Makrand 
Singh v. Kallu Singh (2). He has to 
admit that if we follow these desisions, 
then his appeal must fail. Whether these 
desisions are right or wrong, we oan 808 
no rsason whatsoever in the present case at 
any rate for expressing any opinion to 
the contrary. One of us was a party to 
one of these desisions and until . these 
decisions are set aside by a larger Bench, 
we. ean see no reason why we should not 
follow them. In the face of these desi- 
sions this appeal must fail and we, there. 
fore, dismiss it .with sosts inoluding fees 
on the higher seale. 
"E Appeal dismissed, 


(1).39 Ind. Cas. 674; 15 A, L, J. 318. 
. (3) G0 Ind. Cas. 640; 17 A. L, J. 647; 1U. P. L. R. 
(A,) 73; 41 A, 581, 
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BOMBAY HIGH COURT. 


V FULL BENCH. 
Sxconp Oivin Appear No, 509 or 1918. 
January 20, 1920. 


Present:—Sir Norman Macleod, Krt., 
Chief Justice, Mr. Justice Heaton and Mr, 
Justice Kajiji 
VITHALDAS KAHANDAS SONI— 
Derenpant No. l— APPELLANT 
versus 
JAMIETRAM MANEKLAL 


—PLAINTIFF— RESPONDENT, 
Muhammadan Law—Pre-emplion—Neighbours, right 
of, to pre-empt—Share of each, 


' Under the Hanafi Sohoolof Muhammadan Law 
- neighbours have an equal right to preempt. Ina 
oompetition, therefore, between two neighbours, 
each is entitled to an equal share of the property 
2 forms the snbject of pre-emption. [p. 280, col. 
2. 

Seeond appeal from the desision of the 
Distris& Judge, Surat, in Appeal No. 802 
of 1916, reversing the desres passed by the 
Subordinate Judge at Bulsar, in Civil Suit 


No. 91 of 19°5, , ^ 
The appeal first eame before Macleod, 
C, J. and Heaton, J. 


JUDGMENT OF THE DIVISION BENOH. 
* The plaintiff sued to obtain a deed of 


$ 
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eonveyanse of the plaint house from the 
2nd defendant by right of pre-emption. The 
parties are all members of one family, a 
pedigree of which is set out at page 13, The 
lst defendant was the owner of houses Z and 
Y, the 2nd defendant was the owner of house 
X and the plaintiff bought house W from 
Thakoredas, the Ist sousion of the Ist and 
2nd defendants. Then the lst defendant 


‘bought house X from the 2nd defendant. 


The plaintiff elaimed that he had a right to 
obtain a deed of sonveyanoe of this house by 
pre emption. The parties some from Bulgar, 
and I think it ts too late now to dispute the 
ruling in Gordhandas Girdharbhat w. Prankor 
(1), in whioh it was beld that by local eustom 
the Hindus of Gujarat have adopted the 
Muhammadan Law of pre emption, except 
that that sase was considered in a sase which 
eame from Kaira, viz., Dahyabhai Motiram v, 
Chunilal Kishoredas (2), and Mr, Justiae 
Beaman and myself deslined to extend its 
desision beyond the limits of Surat and 
Brosoh. It is admitted then that if the Hindu 
inhabitants of Bnlsear ean be said to have 
adopted the Mnhammadan Law of pre-emption, 
the plaintiff in this case has a right to pre- 
empt. But supposing the 2nd defendant had 
sold his house to a stranger, then the Ist 
defendant would also have a right to pre.empt. 
The plaintiff's ease is based on the assumption 
that if defendant No. 2 sold his house to 
defendant No, 1 and not to a stranger, he, tha 
plaintiff, alone had a right to pre.empt. 
Therefore, he elaimed the whole honse, 
Against that the Ist defendant olaimed that 
he certainly had a right to pre-empt which 
was equal to that of the plaintiff, but that as 
he bought the house, the plaintiff's right to 


. pre-empt was excluded, 


The trial Court dismissed the suit on the 
ground that the plaintiff had not satisfastori- 
ly proved that he had performed thee proper 
eeremonies without undue delay. This deoi- 
sion was reversed in appeal, and the learned 
Distriet Judge directed that the Ist defend. 
ant sbould passa sale-deed to the plaintiff 
of half the boure X. on  payxent of 
Ra. 912 80, The learned Judge referred to 
two conflicting rulings on the point whether 
the plaintiff was entitled to pre-empt in the 


(1) 6 B. H. O. R. (A. O.T.) 263, 
(2) 22 Ind, Cas, 289; 98 B, 182; 15 Bom. L, B, 
1186. i E 
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sireumstanees of this cease. We have oon- 
sidered those rulings, viz, Lalla Nowbut Lall 
v. Lalla Jewan Lall (3), which supports the 
appellant, and tke .other, Amtr Hasan v. 
Rahim Bakhsh (4), which isin favour of the 
ierpondents, and it seems lo me from the 
latter deoisior, which considers all the texts 
on the point, certainly that tbe great pre- 
ponderanae of textual authority ts in favour 
of the rcspondents. We, therefore, think 
that the judgment of tre learned Disiriot 
Judge was right andthe appeal fails and must 
be dismissed with oosts. Tbe sross-objestions 
' are dismissed with ecsta. 


ZMacrzop, C, J.— (3rd December 1919.) — Since 
this case was argued, and before the judg- 
ment wayu sigred, we bave been referred 
to the oase of Gokaldas v. Partab (5), in 
whieh this Court has taken a different 
view to that whioh we have expressed, We 
think, therefore, the best course would be to 
have the care re argued before a Beroh of 
three Judges. 


Mr. Mirza, (with him Mr. Q., N. Thakor), for 
the Appellant. 

Mr. Faiz Tyabji (with him Mr, H. V. 
Divatia), for Respondent No, 1. 


JUDGMENT OF TEE FULL BENCH. 

M.cLkop O. J.—1n this case there were 
four houses in one courtyard, and of 
there two belonged to the Ist defendant 
in the suit, and one, to the plaintiff, The 
4th house was sold by the 2nd defendant 
iu tbe suit to the Ist defendant, and 
thereupon the plaintiff filed this suit to 
obtain a deed -of sonveyanee cf the suit 
house from tbe 2nd defendant by right 
of preemption, The suit was dismissed 


in the frst Court on the ground that the. 


plaintiff had not established that he had 
proved that he had performed the necessary 
ceremonies without indue delay. in first 
appeal the decree was reversed. The 
learned Judge held'that the plaintiff was 
entitled to get half the property from the 
lst. defendant. When the ease was argued 
before us on second appeal, we were 
b 


(3) 40. 881 (F. BY; 2 O. L. R. 810; 4 Ind. Jur. 
178; lShome L.R.212,? Ind. Deo, N. 8.) 6:7 
ie z = 4€0; A. WAN. (1867) LIE; 9 Ind, Dec, 


N. s.) 
(5) 26 Ina, Cos, 871; 16 Bom. L, R, 693, 
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Y 
propared to acsept the desision, of the 
first Appellate Cours, following the desision 
in Amir Hasan v. Rahim Bakhsh (4). But 
before the judgment was signed, we.were 
referred to the ease of dGokildas v, Partab 
(5) where the opposite view had been taken, 
ard it was, therefore, nesessary that. the 
case should be argued before a. Fall 
Benoh, We ree no-resson why the deci. 
sion which we. had come to on the 
frat occasion should not be sonfrmed. In 
Gokaldas v. Partab (5) the learned Judges 
eonsidered the sonflict hetween the oare 


Of Dall: Nowbut Lall v, lalla Jewan Lall 


(3) and Amir Hasan v. Rahim Bakhsh 
(4) and they considered that it was safer 
to follow the ruling which commended 
itself to the Caleutta Fall Benoh. Although 
they mention that the authorities showed 
that in this Presidency it has- not been 
the onstom to enforee the doatrine of 
pre-emption to the extent allowed in Alla- 
habad, no oases were referred to, The 
desision of the learned Judges seems to 
proceed on the basis that it would seause 
serious practical inconvenience, and in 
many oases even injustice, if the right of 
pre-emption were to be exercised in 
fractions. Now it is admitted that the 
parties in this oase: come from the District 
of Bulsa where the Hanafi School of 
Muhammadan Law prevail, and it must 
further be admitted that according to 
Hanafi Law neighours have equal right 
to pre-empt. It must follow from that, 
that tbe plaintiff in this case must 
suceed unless we are prepared to deside 
the ease, not according to Hanafi Law, bat 
according to some other principle. It has 
been suggested that wa must only apply 


Muhammadan Law where it is in accordance ` 


with the principles of justice, equity and 
good e»nsoienoe. Admitting that, for myself 


I see nothing whish is sontrary to the 
prinoiples of justice, equify and good 
sonsoienae in allowing two neighbours 


who have equal rights of pre emption to 
exercise them, 

If Aand B are neighbours with equal 
rights to preempt in the case of the 
sale of a neighbouring house, I do not 
feo why, if B bappens to be tbe first 
purslarer, A should be*deprived entirely 
of bis right to preémpt, In fast, the 
only ground on whieh we can deeide nol 
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to follow the principle of the: Hanafi Law 
would be on the ground of inaonvenience, 
It may be said that it is not desirable 
that property should be held iu fraotions. 
THat may be so on general prinaiples, buf 
certainly in this  eountry it:is ‘a most 
common oscurrence. But apart from that 
I should not myself say that mere incon. 
venience, resulting from the application of 
the Hanafi Law, is & reason why we 
should not apply it. In my opinion, 
therefore, the appeal must be dismissed 
with osts, The  oross objections are 
dismissed with costs. "E 
Heaton, J.—I agree that tha appeal 
should be dismissed with costa, We have 
here the simplest possible oaie of aom 
petitors olaiming pre-emption, The original 
owner of the house, defendant No. Z, sold 
it to defendant No. 1. The defendant No. 
1 and the plaintiff are tbe only sompe. 
titors for pre-emption, and it is found 
that under tho law they ara equally entitled 
to preempt, A very natural, and on the 
whole a very just desision in a sompe» 
tition of this kind is that eash ghoald 
take half. Their elaims are eqial in the 
eye of the law. Therefore, says the law, 
let them be equally treated; and that is 
a Suflisient and a satisfastory diaposal of 
this oase, basause defendant No, %, the 
vendor, apparently has nothing ta gay 
against it and defendant No. 1, the 
original purahaser, is apparently prepared 
to take half rather than get nothing. If 
he had said, "O^! very well if 1 
only bug halt the property I won't buy 
any at all, I eancel my purchase,” then the 
affairs would have to he differently viewe?, | 
do not wish to expre:ss any opinion as to 
what in that event my decision would ba. 


Kas xi, J.—1 agree. 


Appral dismissed, 


gan, 


PATNA HIGH COURT. e 
MISCELLANEOUS APPEAL No, 174 or 1919 
AND : " 
' Civiu Revision No. 168 cr 1919. 
June 4, 1920. 


Present: — Sir Dawson Miller, KT., 


Chief Justice, and Mr. Justiae Mallick. 
Kumar RAMESHWAR NARAYAN 
SINGH—Jupgmext Destor—~APPELLANT 
VETSUS 


. Rani RIKHANATH KOERI—RRSPONDENT. 


Accounts, suit for—Suit / compromised —Defendant 


 wnilertaking to deliver books -to platntif—Fatlure to 


deliver— Order disallowing cross-eaamination of plaint- 
iff's witnesses, legality of —Civil Procedure Code (Act 


.V of ‘90 J, s. 86,0 XI,r 2 —Revision—Interlocutory 


order — Material irregularity—Jurisdiction, want of— 
High Court, interference by — R. 21, O. XI, applicability 


of — Penalty under rule, nature of —Penalty, when to be 


imposed. 


In a suit for accounts tho parties effected a com. 


‘promise, one of the terms of which was that the 


defendant would submit to the Court al account 


books, deeds &rd other documents in his possession 
relating to the property in dispute, in order that they 


might.be made over to the plaintiff, and a decree 
was passed by consent ofthe parties in terms of the 
compromise. The plaintiff app.ied for execution of 
this decree so far as ib related to the delivery of 
the documents, and &n order was made directing 
delivery of certain books of account which had not 
beon produced by the defendaut. The matter came 
before the High Oonrt in appeal, and that Court 
directed, inter alia, that, if the Court was unable 
from the books ‘already produced to make a satis- 
factory examination of the accounts, if should call 
on the defendant to produce the books in question, and 
on his refusal or failure to do so, should pass a final 
decree on the materials produced by the plaintiff, On 
the application of the plaintiff two Commissioners 
were appointed to examine the accounts. They pro. 
ceeded to take evidence, and referred to the Court 
the question whether the books in question should 
be produced at that stage. The Court made an order 
for their production, but as they were nob produced, 
the Court, perporting to act under section 32 of 
the Civil Procedure Code, imposed a fine on the 
defendant and ordered him to produce the books by 
a cortain date The fine was paid, and the defendant 


filed an affidavit to the effect that he could net find 


the books or get any clue to their whereabouts, and 
eventually denied that he had got the books. The 
Court thereupon, acting under section 82 (bj of the 
Code, ordered the attachment and salo ofa village 
belonging to him. The High Court set aside thai 
order on the ground that section 82 did not apply 
and directed the Oourt to carry out the previous 
order of the High Court. Tbe Commissioners pro- 
ceeded to take evidence and app§ed. to the Court for 
instructions as to whether they were to record evi. 
dence for the defendant, and whether they wers to 
allow him to cross-examine the plaintiffs witnesses 
The Court, without stating under what rule of 
practice or procedure it purported to act, passed an 


-order that there should. be no cross-examination of 
‘the plaintiff's witnesses. Against this order the 
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entrusted to thd appellant on 


(1990 


behalf of the 


defendant came to the High Court in the present 
appeal:  . 

Held, that the only provision of law under which 
‘an order of the nature of the order complained of 
could be justified] was Order XI, rule 21, -of the 
Civil Procedure Code, but that rule did not apply to 
the circumstances of the present case, as no order 
for discovery or inspection of documents had been 
made therein within the meaning of that rule, and 
that as theré was no rule of practice to justify a 
Court to deny absolutely to a party the right to 
cross-examine, the Court acted without jurisdiction 
and with material irregularity in passing the order. 
[p. 286, col. 2.] 

Held, further, that although the order impeached 
was not open to appeal, and although the High 
Court will not interfere, under section 116 of the 
Civil Procedure Code, with an interlocutory order 
unless irreparable injury would be. caused to one of 
the litigants, yet it will interfere with euch an 
: order if;-as.in this case, protracted and costly: pro- 
ceedings, which in the end would be seb aside, must 
result, p, 287, cols. 1&2] . mE : 

Qbiter.— The penalty imposed by rule 21, Order XI, 
of the Oivil Procedure Oode, ‘ia of a highly penal 
nature, and ought only to be used in extreme cases 
and as a last resort, and should in no case be impos- 
ed unless there is a clear failure to comply with the 


obligation laid down in the rule. When a party who ig. 


required toproduce documents for inspection definite. 
ly swears’ án affüdavit that the documents required 
are not in his possession or power, the Court should 
regard this as final and conclusive. [p. 286, col 1.1 


. Appeal from an order of the Deputy 
Colleotor, Hazaribagh, exersising the powers 
of the Deputy Commissioner, dated the 12th 
Marsh 1919. 

Mr. Manuk (with him Mr, Bankém Chandra 
De), for the Appellant. 

Mr, P. K. Sen (with him Messrs. N. B. 
Dutt and Shiva Nandan Rat), for the Re- 


spondent, 
JUDGMENT. 

^" Murer, O. J.—This is an appeal from an 
order of the Deputy Collector of Hazaribagh, 
diresting that there should be no oross-exami- 
nation by the appellant of the respondent's 
witnesses in certain proseedings: which had 
beef: referred to two Commissioners ap- 
pointed by the Court for the purpose of 


taking an &esount between the parties. The. 


respondent, Rani Rikhnath Koeri, is the 
widow of the appellant’s elder brother, 
Raja Ram Narsin, who suséeeded to the 
„estate of his father, in the year 1898, 
At that time tbe respondent was benefisially 


interested in sertain khorposh grants made" 


by her late father in law, and shortly after 
her husband sueeseded to the estate the 
management of the khorposh grants was 


respondent. Subsequently a further similar 
grant was made in favour of the respondent 
by, her husband and the management of 
this was also entrusted to the appellant. 
In 1912 the respondent’s husband died and . 
in the following year ill-feeling arose between 
his’ widow, the respondent, and her brother- 
inlaw, the appellant, with the result - thas. 
she dismissed him from the family house and 
he went to live elsewhere, andin November 
1914 the Rani instituted the present suit 
against the appellant,olaiming an aessount 
from him of his dealings with the khorposh 
properties during the period of his manage- 
ment. The suit was subsequently eompro- 
mised upon the terms that the appellant 
should pay to the respondent Rs. 30,020 
in eash and Hs. 30,000 by equal yearly 
instalments over a period of 6 years, 
In addition the appellant undertook to 
pay the respondent such sums as either 
appeared to her account in certain specified 
aesount books or whioh should be proved to 
have been received by the appellant for her 
account and whioh had not been already 
entered in the roka bahis, as well as any 
sum shown in the roka bahis as spent on the 
respondent's behalf whish should be proved 
not to have been so spent. The appellant 
also ufidertook to submit to the Court all 
account books, deeds and other doouments in 
his possession relating fo the property in 
question in order that they might be made 
over to the respondent. On the 3rd May 
1915 a decree was passed by consent of the 
parties in the terms of the abova compromise, 
and on the Sth September 1915 -an applica. 
tion for execution of the decree so far as it 
related to the delivery of the documenta was 
filed. The proceedings were instituted under 
the provisions of the Chota Nagpur Tenancy 
Ast and were heard by the Deputy Collector 
of -~Hazaribagh. On the hearing of that 
application the Deputy Collector made an 
order, dated the 5th April 1916, diresting 
delifery of sertain books of assount which 
had not been produeed by the appellant. The 
main dispute between the parties related ‘to 
the produstion of the amanati baht or suspense 
acoqunt and the dast garda nagdi bah or sash 
loan account. The appellant’s oase with 
regard to these books was that he sould not find 
them and that they were not in his possession 
and had apparently been lost or stolen when 
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he left the family house and went to live 
eluswhere. The Deputy Collestor was ap- 
parently not satisfied that sufficient search 
for them had been made and ordered their 
delivery accordingly. A further application 
made by the respondent in the same pro- 
seedings for payment of the suma reseived 
by the appellant but nof oredited in the 
roka bahi or daily assount book and the sums 
debited in the roka but not spent was rejected 
as not being included in the execution petition. 

From this order both parties appealed to 
the High Oourt. In so faras the matters 
are materialto the present appeal the High 
Court by its desision, dated the 12th February 
1917, eame to the sonolusion that the two 
account books abovementioned were nesessary 
and material for the purposes of the investi- 
gation and sonsidered that the onus was upon 
the appellant to show what had “become of 
the books and to show what steps he had 
taken to obtain them from his servants and 
agents in whose eustody they had at some 
time been. The Court further thought that 
the evidense whioh Lad been taken before 
the Deputy Collestor, when he made his 
order of the 5th April 1916 disslosed a 
lack of care on the appellant’s part and that 
the lower Court was right in coming to the son- 
elusion that no serious efforts had been made 
to trace the whereabouts of the Books, The 
Court further ordered the lower Court to 
proceed to take an acoount of the sums 
received by the appellant aud not credited 
‘in the roka bah: and of the sums therein 
debited but not actually spent, and directed 
that if the Oourt was unable, from the 
books already produced and in the possession 
of the respondent, to make a satisfactory 
examination of the ascounts, it should call 
upon the appellant to produce within a 
reasonable time the suspense ascount booka 
and the sash loan aseount, and that if the 
appellant should decline or fail to produce 
them, the Court should proceed to pass a 
final deeree on the materials produeéd by the 
respondent. . 

The respondent then applied to the Depnty 
Colleetor to appoint Commissioners to ex- 
amine the aesonnts and on the 29th June 
1917 two Commissioners were appointed 
for this purpose, The Commissioners pfo- 
seeded to take evidence and on the 13th July 
1917 referred to the Deputy Collector the 
question whether the aesount books in quesa 


tion should be prodused at that stage. The 
Deputy Oollestor after hearing the Pleaders 
on both sides considered that the produstion 
of these books was then necessary for a 
satisfactory examination of the aesountas and 
ordered their produotion. On the 24th July 
1917, the books not having been prodused, 
the Deputy Collestor, purporting to act 
under gestion 32 of the Oivil Procedure 
Code, imposed a fine of Rs. 500 on the 
appellant and ordered him to produse 
the books in question by the 31st July. 
The fine was paid and‘ on the 31st July 
the appellant filed a petition stating that 
he had made a thorough searah in hig 
office with his manager, Mr. Downing, but 
sould not find the books or get any trass 
of them. He also filed affidavits sworn by 
himself and Mr. Downing, atating that they 
had made a joint and thorough search with 
the help of their amlas amongst the books 
of aosount and other papers in his p-sses- 
sion and that they sould not find the books - 
required or get any olue to their where. 
abouts; that they firmly believed that the 
books had been lost and that it was 
physically impossible to produces them. The 
appellant by his petition prayed that fur. 
ther proceedings in this dirsoiion should 
be stopped and that a final deeree should 
be passed on the materials on the record 
and upon such further evidence as might 
be adduced by the parties. The respondent 
at the same time petitioned the Court to 
enforse the production of the books by the 
attachment and sale of four villages belong. 
ing to the appellant. Before taking further 
action the Court adjourned the matter for 
further information as to the net annual 
income of the villages, appointing the 7th 
August 1917 for further hearing, On 
the 7th Angust the Court again adjourned 
the case until the 16th to give the appel. 
lant another opportunity of produsing the 
books. Qn the 16th August the appellant 
filed a petition denying that he had got 
the books. In spite of this the Deputy 
Collector, purporting to‘act under sestion 32 
(b) of the Civil Prosedure OCode, ordered 
the inui and sale of a village belong. 
ing to the appellant valued at approxi 
Rs, 20,000. EMEN 
This order was sybsequently set aside by 
the High Oourt upon the applioation of the 
appellant on. the 25th November 1918, on 
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‘the ground that the sesetion had no appliaa. 
tion to .the sirsumstansss in question as 
it applied only to the ease of- a person 
who had failed to comply with a summons fo 
attend Court. The High Court at the sama 
time ‘pointed out that the eorrest procedure 
in the ease of a failure to comply - with 
an order to produes documenta was contained 
in Order XI of the First Schedule of the 
Oivil Procedure. Code and dirested the Deputy 
Colleetor to proceed to earry out the orders 
eonfained in the judgment of the High 
Court dated the 12th February 1917, that 
is to say, to pass a final decree upon the 
materials produced by the respondent. 

it would appesr from what] have already 


stated that the Deputy Collestor appears . 


to have signally failed throughout to take 
pains to acquaint himself with the procedure 


applicable to the situation which was pre- . 


sentéd. before him: In the meantime ex- 
amination of witnesses had proceeded before 
the Gorimissioners appointed to take the 
aseount, On the 26th November 1917 it 
appears that the respondent filed a petition 
praying the Court to issue a warrant of arrest 


against the appellant for non-production of . 


the account books. The High Court had 
not at that time set aside the order of 
the Deputy Oolleetor of the 16th August 
1917 ordering the attashment and sale of 
the appellant’s village, but an interim stay 
of that order had been granted by the 


High Court and communicated to the Deputy , 


Colleotor, whieh appears to have given him 
some reason to suspest that his previous orders 
imposing fines and penalties might-ba open 


to eritisism, and on this oseasion he deslined . 


to pass any order until the High Court 
should have disposed of the application then 
pending before it. 


The matter was then transferred to the ` 


file of another Deputy Oollestor and tha 
Commishioners proseeded to record evidence 
upon the matters referred to them. until 
the 12th Marsh 1919. Upon that day 
ihe Commissionera having applied to the 
Deputy Collector for instructions as to whe- 
ther they were to resord evidense on behalf 


of the respondent in addition to that already . 


on the record ande whether they were to 
allow the.appellant to cross-examine the 
respondent’s witnesses, the Deputy: Collector 
passed an’ order that there should be no 
orogs-examipation of the respondent's witnes- 


808. 
. in making that order under what rule of 


The. Daputy Collestor did not ‘state 


prastiss or prosedure he purported to act, 
An applisation for review of that order was 


. rejected on the 12th May 1919, on the 
ground that the Court had no jurisdiction 


in the matter. On that oesasion it was 
atated that the order made on the 12th 
March would appear to have been made 
under the provisions of Order XI, rale 21, of 


. the Civil Prosedure Code. 


It ia from the order passedon the 12th 
Marsh 1919 that the present appeal is 
preferred to this Court. It that order was 
passed urder the provisions of Order XT, rule 
21, an appeal undoubtedly lies to this Court. 
As, bowever, the appellant not unnaturally 
has some doubt as to whether the order 
in question sould have been made by the 


Deputy Collestor in the siroumetancas stated  . 


under the provisions of that rule, he has 
also filed a petition asking the Court to 
deal with the matter under its powera of 
revision or superintendence. The first ques: 
tion for de'ermination is whether the order 
appealed from ean be said to have been made 
under the provisions of Order XI, rale 21, 
That rule provides that: 

"Where any party faila to comply with 
any ordem fo answer interrogatories, or for 


* discovery or mspestion of documents, he shall, 


if a plaintiff, be liable to báve his suit 
dismissed for want of prosecution, and, if 
& defendant, to have his defence, if any, 
strook ont, and to be plased in the same 
position as if he had not defended, and 
the party. interrogating or seeking dissovery 
or inspeotion may apply to the Court for an 
order to that effect, and an order may be 
made ascordingly." 


This ia clearly not a sase of failure to 
comply with an order to answer inter- 
rogatories, but ib is urged before us that 
it is a case of failure to oomply with an 
order for diseovery or inspeotion of docu. 
ments and that, therefore, the penalties im- 
pesed by the rule for failure to comply 
with such an order might in the present 
cage be brought into operation. 

„It will be observed that the penalty im- 
posed is not in terms that whish i is preseribed 
by the roles, but it may" be assumed that 
if the prescribed penalty had been imposed, 
the result would have been to prevent the 
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appellant from appearing and oballenging 
the respondent's evidense as in the. ease of 
an undefended suit. I am unable, however, 
to accept the oontention that there was 
any failure by the appellant tosomply with 
an order for discovery or inspection of doon- 
ments within the meaning of rule 21. The 
penalty imposed is of a highly penal nature 
and will only be used in extreme cases and. 
as a last resort [see Sham Kishore Mundle 
v. Shoshibhoosun Biswas (1)), and should in 
no oase be imposed unless there is aclear 
failure to somply with the obligation laid 
down in. therule, The orders for discovery 
or inspestion therein mentioned are euch as 
are contemplated in the earlier rules of thé 
same Order. No order for disaovery or 
inspection of dceumenta within the meaning 
of thesorules was ever made and sonsequent- 
ly there sculd be no failure to comply with 
sush an order, and the Deputy Colleetor 
had no power underrnle 21 to deprive tle 
appellant of hia right to orors examire the 
opposite parfy’s witresses. 
of Order XI deal with matters relating to 
disecvery ard inspeetion of dceuments. By 
rule 12 the Court may on the application 
of any party make an order direeting any 
other party to make diseovery on cath of 
the documents which are or have been in 
his possession or power relatim® to. the 
matters in'question in tke euit, An order 
t0 made is complied with by swearing 
an affidavit in the prescribed form referred 
to in rule 13. The form of affidavit is that 
eet ont in Appendix O and requires a 
full diselosure upon cath of all material 
dccuments which are in the pcssession or 
power of the party as well as of those 
which bave been but are no longer in his 
pceeeseicn cr power, acd with regard to 
tke latter the deporert must cetate to the 
best of his krowledge when the documents 
were last in his possession and what bas 
beecme of them and ip whore  peseessicn 
thcy are, By rule 15 if ike party refuses with. 
cut good cause or exoute io give inapesticn 
of eny dosument referred to in his pleadings 
or Bílidavits after being served with a pro: 
per rotice to produce it for inspestior, ke 
wil rot be «rütled afterwards to ure ruch 


document in evidence on his Lehalf. 1t %, 
6 


(1) 5,0,,707; 5 C. L, R, 509; 2 Ind. Doc. (N. s) 
1037, | E : 
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however, a good oause for non prodnotion 
if the doeument is not in his possession or 
power. He may also refuse to  produoe 
dceuments for whieh he olaims privilege or, 
in the entre of a defendant, where they 
relate to his title. By rule 18 the Covr; 
has power fo ordera party to give inspeotion 
of the doeumenta mentioned ‘in rule 15, 
but with regard to doouments not disclosed 
by the party or referred to in his pleadings 
cr affidavits an application to inspeet them 
must Le founded upon an affidavit of the 
party requiring inspestiopn, showing that he 
is entitled to inspection and that the doou. 
ments required are in the possession or 
power of the other party. The rule does not 
easy that the Court will even then make an 
order, if the party frcm whom inspection is 
required denies that the partioular dooumenía 
required are in his possession, The usual 
course is to order him to state the same cn 
oath in an affidavit. It is now well establish- 
ed that the sfiidavit of dcoumenta required 
from the party under rules 12 and 13 is in 
ordinary oiroumstanoes to be laken as oon- 
olusive on the question of what doenmenta 
are in his possession or power. The object 
of this prceedure is two fold, first, to seeure 
as far as pessible that all material documents 
are disclosed by putting the party upon oath 
as ilo the dosumenis in his pcssession or 
power with the eorscquent penalties attach- 
ing to a falss oath, and secondly, to put an 
erd to what might otherwise lead to a pro- 
tracted irquiry as to the material dcouments 
actually in the poseession or under tke gone 
trcl of the pa:ty, Where, kowever, an 
application is made under the second clause 
of rule 18 for inspection cf dccuments not 
wentioned in the pleadings or se ffidavits 
of the opposite party, this, as already stated, 
must be aseompanied by.an affidavit swear- 
ing that tke documents required are in the 
posression of tbe opposite party. To this 
extent a party is alowed to falsify the 
affidavit cf dcouments already made by his 
opporent, kut as also stated, this does not 
entitle him immediately to an order, and if 
the oppcsite pariy again swears an affidavit to 
the effcot that the doeuments aré not in his 
posreesicn cr power, theeOcurt will régard 
this as firal ard conolusive. -The- English 
rules on the subjeot of disoovery and inspeo. 
tion are practically identioal with those 
ecntained in the Civil Prosedure Code, 
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.In Wiedeman v. Walpole (2) the question 
for desision was whether that part of Order 
AXXT, rule 18, cf the Rules of the Supreme 
Oourt in England which oorresponds to 
Order XI, rule 18 (2), of the Civil Prose- 
ure Code had any application at all when 
-an affidavit of dosuments had already been 
made by the other side disclosing on oath 
.the documenta in their possession, It was 
. held that it did apply even where an affidavit 
of documents had been sworn, but in refer. 
ring to the procedure which should be adopted 
in such.a sase Vaughan Williams, J., stated 
the matter thus :— 

"To my mind the proper course is to 
entertain the application upon an affidavit 


by the applicant as to the other side’s posses- ` 


sion of the documents, and as to their rele- 
, vaney, and then to allow the other party to 
make an affidavit in answer, I may say for 
myself, slthough the question does not arise 
here, that, in my judgment, if the other 
party does make suoh an affidavit in answer, 
his affidavit, when made, is conclusive in the 
game way as his affidavit of dosuments is 
sonolusive on the stbjeat of discovery." 


This decision was referred to witb approval 
and followed by Sir Stephen Sale (as he 
afterwards. was) in the ease of Nittomoye 
Dassee v. Seobul Ohunder Law (8). After 
referring to the passage quoted the learned 
Judge said :— 

“What I understand the learned Judge 
to lay down-is that, just as for the purposes 
‘of discovery an affidavit of dosuments deny- 
ing possesion is sonelusive, so for the purposes 
iof produetion and inspeetion an affidavit 
“denying possession of such doauments would 
“be equally eonelusive. Obviously it would 
‘be futile to order a party to produce a docu. 
ment whieh he swears is not in his posses- 
sion,’ 
^ „I entirely agree with diis remarks of- the 
learned Judge as to the futility of ordering 
“b -party to produce dosuments which he 


swears on oath are not in his possession or. 


power. He is in the best position to be able 
. to know whether he has the doeumenis or not, 
and apart from positive proof that his sworn 
statement is untrue, jt would in many oases 
. work manifest injustice if on mere suspicion a 
party should be ordered under severe penalties 


- (2) (1800) 24 Q. B, D, 537 at p. 542. 
(8) 28 O, 117; 12 Ind. Deo, (x. s.) 78, 


to do that which he is physieally insapable of 
performing. lt may bethatin some oases & 
party may gain an advantage by swearing 
a false affidavit, but the risk be runs thereby 
is considered in most sasen to be a sufficient 
deterrent and the advantages of the practice 
followed in aesepting his oath as sonolusive 
far outweigh the disadvantages whieh might 
result from following any other sourse. 

It is true that under Order XI, rule 14,. 
the Court may at any time order the pro- 
duction by any party upon oath of documents 
in his possession or power relating to matters. 
in question in the suit, but no order will be 
made under this rule against a party unless 
he has directly or indirectly admitted. the 
document to be in his possession or power. - 

I have already stated that Order XI, rule 
21, has no application to the oiroumstances 
of this oase, as no order for discovery or ins- 
peation of dooument was made within the 
meanirg of that rule. It has, moreover, 
been held in England that the rule has no. 
application to an order for acsounts made 
under Order XV of the English Rules. [see 
Pike v. Keene (4)], and I see no reason for 
doubting that the same rule should be follow- 
ed in this country. It follows, in my judg- 
ment, that the order somplained of not hav- 
ing been mgde nnder Order XI, rule 21, no 
appeal lies to this Court. That, however, 
does not exhaust our powers in the present 
instanse, It seems to me that the Deputy 
Collestor had no jurisdiction to make the 
order in question. It ia undoubtedly within 
the powers of the Judge to prevent irrelevant 
oross-examination and indeed it is his duty to. 
do so, but I know of no praetiee which 
gives him the power to deny absolutely toa 
party the right of coross.examination. Even 
if it ba coneeded that suah a power exists, 
I think we should be justified in holding 
that in the present instance it was exereised 
with material irregularity. The appellant 
has definitely sworn on affidavit and, so, has 
his Manager, Mr, Downing, that the dosus 
ments required are not in their possession | 
or power. No evidenee has been given to. 
falsify the affidavit, and during the sourse 
of the argument in answer to a question put. 
to him the learned Counsel for the respond- 
ent admitted that his clientoonld not swear 


. that the documents were in the possession of 


(4) (1876) 86 L., T, 841; 24 W, R. 822% 


4 


Vel, LVIII] 
RASHIK OHANDRA DHUPI t£, PEARY MOHAN, 


the appellant. In such & oase applying by 
analogy the practice prevailing in cases of 
diseovery and inspection to the present oir. 
cumstances, it would be a manifest -and 
unwarrantable injustice to penalize the appel- 
lant for failing to comply with an order 
whioh he must be deemed to be physisally 
incapable of complying: with. It was held 
in Dhapt v. Ram Pershad (5) that the High 
Oourt had power under seation 622 of Act 
XIV of 1882, now ssetion 115 of the Civil 
Procedure Oode, to set aside an interlocutory 
order made without jurisdiction, the word 
"ease" in that section, as in the present, 
being wide enough to inolude such an” order, 
although in the later ease of Chand: Roy v. 
Kirpal Roy (6) the question was eonsideredito 
be doubtful. In thai ease the question was 
whether an order refusing leave to amend 
the pleadings should be deslt with by the 
Court under its powers of revision or super- 
intendense. The Court held that the order 
complained of not being likely to eause ir- 
reparable injury should not be interfered with 
under the Charter Act but might be dealt 
with on appeal from the final decree. It may 
be true that an appeal would lie in the pre- 
sent case from the final desree when the 
questions now raised oould be dealt with, 
but Carnduff, J., one of the Judges who 
decided that ease, distinguished itfren the 
earlier aase of Amjad Alt v, Alt Hussain 
Johar (7), to which he had been a party and 
whioh decided that the Court would infer- 
fere with an interlooutory order if irrepar- 
able injury would be eaused to one of the 
litigants if matters were not set right. In 
referring to that case the learned Judge 
Baid ; 

“If that order had been allowed to stand, 
there would have followed  protraeted and 
costly proceedings, which in the end would 
ser most certainly’ have been set aside. The 
oase was, therefore, an extreme one, and 
l-would also point out that..,it was not then 
disputed before us that the Oourt had juris. 
diotion under seotion 15 of the Oharter to set 
it aside." 

In the present ease a large number of 
witnesses have been examined and it is pro- 


NS 14 0. 768; 12 ind, Jur, 97; 7 Ind. Dec, (N; s.) 
g 
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e 10 Ind. Cas. 308; 15 CI, W. N. 682. 
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posed to examine many more, and if -the ape 
pellant is not allowed to cross-examine these 
witnesses, it is elear that protraeted and 
sostly proaeedings whieh in the end would 
certainly be set aside must result. To 
obviate snoh a sourse I think the Court is 
slearly entitled under ita powers of superin- 
tendense to deal with this matter now and 
to order that the order of the Deputy Colles. 
tor, dated the 12th March 1919, refusing 
the appellant the right to cross-examine the 
respondent's witnesses should be set aside. 

As no appeal lies, the appeal will be dig- 
missed but without costs, The applieation 
in revision is allowed with costs, 

Murucx, J.—I agree. 

Appeal dismissed; 
Application allowed, 





CALCUTTA HIGH COURT, 
APPEAL F&OM ÁPPELLATE DECREE No, 2239 
or 1918, 

August 14, 1919, 
Pretent:—Mr. Justice Newbould, 
RASHIK CHANDRA DHUPI AND OTHERS — 
DEFENDANTS— APPELLANTS 
tersus 
PEARY MOHAN CHOWDHURY— 


. PLAINTIFF— RESPONDENT. 
Bengal Land Revenue Sales Act ("VII of 1868), s, 12 
(3), (4)—Improvemente—Kjectent—Tenant, when 
protected from ejectment. 


Clause '4) of section 12 of the Bengal Land Reve. 
nue Sales Act affords protection to a tenant from 
ejectment in the case of those improvements only 
which are made by the tenant himself or by soma 
previous holder of the land, and clause (3) of that 
section protects a tenant from ejectment whose 
interest has been recognised in the settlement pros 
ceedings at the last temporary settlement and, the 
rent has been fixed under the rent law for the period 
of that settlement, [p. 289, col. 1.] 

Appeal against the deorea of the Addi. 
tional Subordinate Judge, Ohittagong, dated 
the Sth of September 1918, reversing that 
of the Munsif, 4th Court at Patiya, dated 
the 20th of August 1917, 

FAOTS appear from the judgment, 

* Babu Ohandra Sekhar Sen, (with him 
Babu Provat Ohandra Duti), for the Appel- 
lants.—This appeal arises out of a suit 
for khas-possession on the strength of A 
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purehase by the plaintiff under Act XT 
of 1859 and Aet VIL of 1838 The land 
is admittedly within a Noabad Settlement. 
The plaintiff's case was that he was entitled 
to. annul inoumbrances. The defense was 
that they held the lands a3 ossupansy 
ryots and that there were valuable fruit 
trees and oremation grounds on the land, 
The ease would be governed by section 12 
of the Act VII of 1838 or section 37of 
Act XI of 1259. I olaim under sestion 14 
and seation 12, clauses (3) and (4), of 
Aot VII of 1568. The. first Court held 


that the plaintiff was not entitled to ejasb 


the defendant, The lower Appellate Court, 
without sonsidering the findings of .the first 
Court desreed the suit. [ submit upon 
the findings I am not a ryot. I may be 
a tenure-holder. Under section 12, olause (3), 
my interest would be protested as sush. 
There are 3 tanks, vegetable gardens and 
eremation grounds. The existence of these 
.on the land ought to have been sousidered 
by the learned Uourt of Appeal below. 
Then in the Settlement proseedings I have 
been resorded as an oceupansy ryot. The 
Court ought to have sonsidered the pre- 
sumption value of the Khatian The 
learned Judge seems to think that thera 
must be & lease first and then the excivation 
of tanks, eto., L Refera to Ajgur Als-v. Asmut 
Ali (1)]. It does‘not matter who exea. 
vates the tank, I have been on the land 
for 25 years. I am, therefore, entitled to 
protection [Refers to Najemoddeen Moonshs 


v. Syed' Hassan Hyder (23). Even sasuniag 


that I hava no right to the tanks, the 
frst Court found, which finding has not 
been displaced, that there are vegetable 
gardens and cremation grounds, eto. I would, 
therefore, be entitled at least to that 
' portion as protected. Rafers to Wahid AU 
-y, Rahat Ali (3). The Court of Appeal 
ought to have considered my status. 


Babu Sarat Ohandra Rai Ohaudhuri (with 


him Babu Satya Oharan Singha), for the 
Respohdent.—The Judge is perfestly. right 
in his eonstruotion of section 12, slause (4) 
- of Act VIL of 1568, and section 37, elause (+) 
of Act XI of 1259. "The law does not oon- 


template that the proprietor shall not be able. 


+ 


- (1) 8 C. 110, 1004. R. 87; 4 Ind, Deo, (x: 8.) 70. 
(2) 9 O. W^ N. 862. ts : 
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to sell such lands as described in clause (4), 
The protecion is given on the prinsiplə 
of imorovement hy tenant. The case of 
Agur Alt v. Asmut Ali (1) supports 
my contention. The question is whether 
the improvement is effected by tha lessee 
or not. Here the tanks wera in the 
possession of the talukdar whose taluk was 
sold. The defendant is not entitled to 
protestion as he did not effest any 
imorovenent onthe lind. Refers to Asmat 
Ali v. Bismat Khan (4). As regards the 
vegetable garden, he must show that the 
garden consistad of valuable traes. Neither 
haa he shown that he is a tenura-holdor, 
Il submit the findinga of the learned Judge 
are oonelusive and his view of the law ia 
quite sorreot, 

Bibn Ohandra Sekhar Sen raplied in brief. 

JUDGMENT.—This is an appeal against 
a deores in ejeátment. The plaintiff was 
a purshaser ata sale of a Noabad Talaq 
under the provisions of Aot VIL of 1863. 
The defendants are the tenants of a holding 
which was let out to them as a tank. 
Tbe question is whether the defendants 
are protected by any of the olauses" of 
section 12 or by- sestion 14 of Ast VII of 
1568. The firat Court held that the 
defendants were ryots with rights of 
Oscupafhy and were, therefore, protested 
under section l4 and also protested under 
clause (4) of sestion 12, as they: had a: 
house and a garden on the banks of-the 
tank, Tne lower Appellate Court has 
reversed this decision and bas given the 
plaintiff a deerea for khas possession. 

The first point urgad was thab as- 
admittedly a tank was made on the land, - 
the fourth clause of session 12 must ba 
applicable. My attention has been drawn ' 
to’ the decision of this. Court in the 


ease of Ajgur Ali v. Asmut Alt (1) and. 


it is. contendel that .it is immaterial 
whether the tank was oreated before or 
after tha creation of tha tenansy. In 
that case tha trying Court refuael probes- 
tion to tha tenants on tha ground that 
thara was no evideno3 that the defendants 
had sunk ponds ani planted a garlan, ani 
the High Court pointed ont that it did 
nat matter wasethar tha insrovan3ziiahal 
basn e:feated by tha jffzejant hollss. oz by 


(4) 20, W, N. 42. 
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‘gome previous occupier. I think that tbe oon- 
‘tention of the learned Pleader for the respond- 
‘ent is right and that that olause of sestion 
12 is only intended to preserve the rights 
‘arising fromthe improvementa themselves, 
“that ian to say, unless the land of the tenanay 
‘ig improved there is no reason why there 
‘should beany protection. All that the ruling, 
referred to, laid down, was that it was im. 
‘material which holder of the land created the 
imiprovewents. Bat it did not lay down 
‘that it was immaterial whether the improves 
‘ments were oreated by the tenants or 
‘were in existence before the tenaney was 
ereated. Unless they are created by the 
‘tenants, they will not be improvemenir, T, 
therefore, hold that the ruling oited is of 
fno assistance to the appellants. But it 
‘appears fo me that they are entitled to 
‘sugaeed on the other ground urged. They 
-were recorded inthe Record of Rights as 
oscupanoy ryots. If this is right, they will 
‘be entitled to protection under seotion 14. 
The learned Subordinate Judge has, 
however, held that they taubot be osou- 
paney ryots because the tanks were let 
‘out as independent holdings by themselves 
and not insluded in any  ryoti holding 
and that the tank by itself cannot bs the 
Sabjest matter of a raiyati holding. If 
the interest of the defendants:is got that 
Of ryots, then .they must have some 
other kind of  tenanoy, If the land is 
-not agrisultural land as has been held, 
the tenaney right will be transferable and 
will be a tenure as defined in sestion 1 
of the Land Revenae Sales Ast. What- 
ever their irterest is, it has been recog- 
nised in the settlement proseedings at the 
last temporary settlement and the rent 
has been fixed under the rent law for 
the period of such.settlement. That gives 
them the right of protestion under olause 3 
of seotion 12. I, therefore, hold that it 
is immaterial. whether they are oscupancy 
ryots or nof, and that’ in either- case 
they: are entitled to protection, either 
under .clause 3 of seotion 12, or under 
mwaotion 14. Taking this view,. I- mast 
desree this appeal and reverse the judgment 
and deeree of .the lower Appellate Court 
and restore the decree of the first Court: 

: The appellants will get their oosts in 
in Court and in the lower apppellate Court, 

: . . Appeal, allowed, 
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BOMBAY HIGH. COURT. 
Seconp Civic APPEAL No. 115 or 1912. 
November 19, 1919, 
Present: —Sir Norman Maeleod, KT., 
'  Obief Justice, and Mr. Justioe Heaton. 


' VYASACHARYA MADHAVACHARYA 


GHALSASI—PLAUNTIFF-— ÁPPELLANT 
-—  VETSU8 
VISHNU VITHAL KULKARNI— 


Dsrg8SDANT— HESPONDENI. 
. Bombay Land Revenue Code (Act V of.1879), s. 83, 
presumption under—Landlord and tenant—Origin of 
tenancy | unknown— Nature of tena.cy—Permanent 
tenant—~Enhancement of rent —Landlord, right of. 


Where the origin of a tenancy cannot be ascen- 
tained and no satisfactory evidence of its commence- 
mentis forthcoming, the presumption allowed by 
section 81 of the Bombay Land Revenue Code arises, 
And the person in occupation must be taken to be 
a permanent tenant, but not a Mirasitenant [p. 290, 
col. 1. ] 

In the case of a permanent tenant, nob an ocon- 
pancy tenant, the landlord has the right by usage to 
enhance the rent, and an enhancement to the extent 
of three times the assessment is not unreasonable, 
[p. 290, cols, 1 & 2,] 

Appeal from the desision of the Assistant 
Judge with sppellate powers at Satara, in 
Appeal No, 256 of 1916, amending the dearee 
passed by the Sesond Olass Subordinate 
Judge at Patan, in Civil Suit No. 455 of 1913, 

Mr. A, G. Desai, for the Appellant. 

Mr. M. V. Bhat, for the Respondents, 


JUDGMENT. 

' Macngopn,C. J.—The plaintiff sued to 
recover possession of the  plaint lands 
together with Hs. 2-06 for past damages 
and costr, alleging that the plaint properties 
were of his ansestral [nami and Mirasi 
righte, that the lands were let to defend- 
ant on an annual oral tenanoy, that the 
defendant did not pay rent regularly, and 
that defendant was called upon to pay 


enhanced rent, but he refused. The 
plaintiff prayed that in ease  asotual 
possession sould not bo allowed te be 


in the -alternative enhansed 
30 per year should be given. 

The trial Court allowed the claim. In 
appeal the decree was reversed and 
enhancement was awarded at the rate of 
the assessment fixed by the Revision 
Survey. The learned Judge expressed the 
opinion that if he was wrong on the 
question of enhancement, the maximum 
enhancement should be* three times the 
assessment, 


giver, then 
rent at Rs. 


: tenants, 
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Now the titleof the plaintiff is perfectly 
olear. It is based on a .Sanad granted 
in 1727 by King Shabu Chatrapati of 
Satara to Narsinhaeharys Bin Narsinhabhat 
of 20 bighas. The said) Narsinhasharya 
then made a gift of 10 bighas in favour 
of plaintiff’s aneestor Narayanasharya Bin 
Madhavaoharya about 1720, and thereafter 
at the request of the donee, an order 
(Exhibit 63) was issued by which the 
-gift to Narayanacharya was recognised, 
and it was ordered that the 10  bighas 
should be continued in Inam to the said 
Narayanasharya and his heirs. I is 
quite clear from the wording of Exhibit 
63 that what was granted was the soil 
and not merely the royal share of the 
revenue, The defendants admittedly are 
tenants. in oesupation of the land, and it 
has been found by both Courts that the 
origin of the tenancy aannot be ascertained 
and no satisfactory evidenso of ita some 
mencement is fortheoming. Therefore, the 
presumption allowed by sestion 83 of the 
Bombay Land Revenue Code arises, and 
defendants must be taken to be permanent 
But it does not follow from that 
‘that they are Mirasi tenants, Seotion 83 says 
nothing whatever about Mirasi tenure; 
Therefore, if the defendants are permanent 
tenants, they are subject to the saving 
elause in section 88 which says: "Nothing 
contained in this seotion shall affect the 
right of the landlord (if he have the sama 
either by virtue of agreement, usage or 
otherwise) to enhance the rent payable, 
or serviees renderable, by the tenant.” 

It eannot be disputed that the landlord 
has in the case of a permanent tenant, 
not an oceupanoy tenant, the right by 
usage to enhance the rent. It seems to 
- have been the opinion of the lower Appellate 
Court that there had been an alienation in 
this ase of a definite share of the village, 
so that section 216, taken together. with 


seation 217, of the Bombay Land Revenue Code. 


applied. But the phrase “a definite share 
of the revenue ofa village” or “the definite 
share of a village" is perfestly well- 
known in these Courts, and it cannot be 
said that a grant of 20  bíghas or 10 
bighas ont of Phe onltivated area of a 
village oan be construed as a grant of a 
definite share of aevillage. The result is 
the only section that applies is sestion 
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the sosts of 


land in a surveyed 
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83. "Therefore, the piaintiff in this cace has'a 
right toenhance to a. reasonable extent. 
It is not disputed that the enhancement 
whioh thelower Appellate Judge considered 
reasonable, namely, three times the assess- 
ment, is unreasonable. : Therefore, in my 
opinion the order of the lower Appellate 
Oourt in this and the sompanion appeals 
must be modified, and the plaintiff will 
be entitled in each suit to a declaration 
that he is entitled to  resover enhanced 
ront at the rate of three times the assess- 
ment. The appellant will be entitled to 
this and the companion 
appeals Nos, 134 to 137 of 1918. 
HeATOoN, J.— We are dealing here with 
'unaliented village. 
The land was originally granted to the 
plaintiffs predesessors very many. years 
ago, and has now become 5 Survey Numbers 
in this surveyed unalienated village. .-J 
gather from the judgments of the Court , 
below that these survey numbers: are 
entered in the name of the plaintiff who 
is the holder, and who holds on special 
terms, but they are cultivated by. other 
olaims that those 


persons, The plaintiff 
other persons are his.. tenants, He. said 
that they were annual tenants. But at 


any rate he elaims that they are tenants, 
and thag as such he hasa right to demand: 
inereased rent from them. They reply that 
they are Mirasdars and that the plaintiff 
was entitled only to receive the fixed 
assessment -or Akar on the land. In this 
appeal we are really only soncerned 
with this question: whether the plaintiff 
is entitled to reeeive only the assessment, - 
or whether he is entitled to demand: 
more. The lower Appellate Court held: 
that the plaintiff was entitled only ta 
receive the assessment, and the plaintiff 
has now appealed to this Court. I am 
unfortunately unable to follow the reasoning 
of the lower Appellate Court. But I think- 
ab any rate his 'judgment displays some: 
confusion in the use of the word’ 
‘Mirasdar” The word is used in two senses; ' 
lt is used, as I think somewhat insorrestly, 
to mean a permanent tenant.’ It is alea’ 
used, as I think sorrestly, to mean ‘a: 


eperson who has the oseupaney rights of: 


land, that is to say, who isan oseupant: 
and not a tenant, If these two meaningg 
are kept quiteelear, it dose not perbapi ` 


Vel. LViII] 
KISHUNDAYAL BHAGAT t£, MAHABIR BHAGAT, 


greatly matter: that yon use the word 
Mirasdar! meaning a ‘tenant,’ provided 
that you realise when you are go using it 
that you are speaking of atenant. Now 
in this ease it bas not been found, and I 
do not suppose it eould be found, on the 
materials in the ease that the defendants 
are Mirasdars in the sense that they 
have rights of osoupancy, and are not 
tenants, I will here refer for a moment to 
the word ‘cooupant’ as defined in the 
Land Revenue Oode: whish is that it 
means a holder in actual possession of 
unalienated land, other than a tenant’. 
That is to say an ‘occupant’? is not a 
tenant’, He has higher rights than a 
tenant, and there are oacnpants with such 


rights even of alienated lands, But the 
finding in this oase is merely that the 
defendants are permanent tenants, a 


oonolusión that is reached by applying gestion, 
83. Now that sonolusion asa finding sannot, 
I think, be challenged in second &ppeal. 
But if it were challenged, the answer 
would certainly be vary easy. The facts 
as disclosed by the judgments of the 
lower Oourta show absolutely oonolusivaly 
that no satisfactory evidence is forthaom. 
ing of. the commensemeni of the tenanoy. 
There. is a tenancy, but when it began 
or how it began we do not k ow, and 
sannot ascertain beoause of the length of 
time ‘that has passed sinoe its beginning. 
That is presisely the oase to which section 83 
of the Land Revenue Code applies, and. 


there san, I think, be no doubt the 
lower Courts correctly arrived at the 
conclusion that the defendants were: 


permanent tenants. Bat I think the lower 
Appellate Court was wrong in the legal 
inferences that it drew from that position 
Section 83 specifically provides that the 
rent oan be enhanced by the landlord, if 
he has that right either by virtus of 
agreemenf, usage or otherwise, No doubt 
the landlord cannot plead that he has the 
right by virtue of Agreement, but the 
msage is very widely known and well. 
understood, Permanent tenants who have 
not the rights of ocsupancy are liable to 
have their rents enhanced by their land- 
lords, I think, therefore, that the decrees 
of the lower Appellate Court must be 
modified by allowing that enhansement 
of rent whieh it finds would be appropriate 
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to the ease, that is a total of Rs. 111-0-0.. 


, whieh is three times the assessment of 


the entire survey number. That will 
have to be split up proportionately amongst. 
ihe respondents in these five appeals. 


Decree modified, - 


r 


PATNA HIGH COURT. 3 
First Orviz APPRAL No. 110 or 1918. . 
dune 15, 1920.. 

Present :— Mr. Justise Das and 
Mr, Justice Adami. > 
KISHUNDAYAL BHAGAT AND OTHERS» ` 
DEFENDANTS lst PARTY—ÁPPELLANTS . 
voraus m 

MAHABIR BHAGAT AND OTHERE—- 
PLAINTIFFS AND DEFENDANTS 2ND 


PARTY ——- RESPONDENTS, 
Transfer of Property Act (IV of 1882), s. 76— 
Mortgagor and morigagee—Mortgagee entering into; 
possession as lessee, liability of—Rent utilised for 
reduction of mortgage-debt, effect of—ZPuisne mortgagee, 
position of. N 
In the absence of a contract to the contrary, i£ 
is the duty of a mortgagee, under section 76 of the 
Transfer of Property Act, who takes possession of: 
the mortgaged property during the continuance ofr 
a mortgage, to pay the Government revenue payable: 
in respect of the property out ofthe income of tha 
property. Where, however, the mortgagee enter& 
into possession not as mortgagee but as lessee of the- 
mortgaged property, he cannot, as a rule, be charged. 
as a mortgagee in possession. But when the effect 
of the lease is that the whole of the rent is utilised 
towards the reduction of the mortgage-debt, the 
position is different and the mortgagee is chargeable 
as a mortgagee in possession. [p. 292, col. 2.] : 
Again a prior mortgagee taking a lease subges. 
quent to the puisne mortgage ought to be charged, 
asa mortgagee in possession. [p. 292, col. 2. ] > 
Therefore, where a prior mortgagee in possession of 
the mortgaged property under a lease subsequent ter 
the puisne mortgage fails to pay the Government. 
revenue and the property is sold for default of paya. 
ment and is purohased by ihe prior mortgageo 
himself, the purchase is subject to ihe puisne morte 
gage. [p. 298, col. 1.] 
First appeal from a desision of the 
Additional Subordinate Judge, Monghyr, 
dated the 27th February 1918, 
Mr. Hasan Imam (with him Messrs. Kulwant 
Sahay and Sunder Lal), for the Appellant. 
Mesars. Ram Lal Dutt, Noresh Ohandra 


Sinha and Jagannath Prasad, for the Rg- 


spondents, ~ 
JUDGMENT, i 
Das, J.— Tho defendants frat party arg 
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the appellants and they complain of the 
desres passed against them by the learned 
Subordinate Judge. The admitted fasts are 
as follows:—The defendants s3sond party 
. who are the owners of certain shares in a 
village called Ambasarai, borrowed Rs. 16,993 
from the appellants and as a security, 
for the loan mortgaged the village Amb: 
sarai to them. This transaction took plaas 
on the 24th May 1901. Subsequent to 
this transaction the defendants second party 
sreated several mortgages on the same 
property in favour of the plaintiffs. Oa 
the 6th Jaly 1905, however, the defendants 
sesond party executed a thika patta in 
favour of the defendants first party, appellants 
befors ua, who, if must bs remamborei, 
were the first  mortgigess in respass of 
the property in dispute. 

The property, whilein the possession of 
the defendants firat party, was sold for 
non payment of January and March 4isés of 
Government revenue amounting to Rs, 174 
and it was purohased by the defendants 
first party for Rs. 20,200. The plaintiffs, 
who are completely defeated by the purchase 
made by the defendants fret party, brought. 
this sation for a deslaratizn that the sale 
was brought about by a fraud committed 
by tha defendants firat and second parties 
re was accordingly illegal and void, and 
or setting aside of the said sale. l 

In my view the question involved in thia: 
appeal depends on whether the defendants 
first party are chargeable as mortgagses in 
possession. In order to determing this 
point ib is necessary to sonsider the terms 
of the ¢hika patta in their favour by virtue 
of whiah they remained in possession of 
the property. The thika pitta was for 19 
years from 13 3 Fasli to 1231 Fasli. It 
provided that the léssees should in respsot of 
fhe lease pay a consolidated and uniform 
gnnuad sama of two thousand rupees and 
that the payment should actually ba made 
to Firangi Bhagat in liquidation of the prin- 
sipal and interest covered by a roka, dated the 
lst of Ashar 1312 Fasli, and the prinoipal, 
interest and compound interest covered by 
_ the registered mortgage-bond dated the 
24th May 1901. , I6 is nesessary at once 
to point ont that Firangi Bhagat was tho 
karta of the joint family of whish tha 
defendants first party were membars and 
that the mortgage. bond. dated the 24th 
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May 1901 shows “that though it was 
otaken in the name of Frangi Bhagat it 
was for the benefit of the entire joint family. | 
It will appear, therefore, that the lease was 
executed in favour of the defendants firat 
party and it provided that the annual rent 
of Hs, 2,000 should ba paid throughout 
the term of the lease to the defendants 
first party (and not to the lessors) in 
liquidation of the debt due to them by the 
lessors, There ia, in this dosument, no 
provision a8 to the payment of Government 
revenue and it was argued by Mr, Hasan 
Imam on behalf of the appellants that tha 
obligation to pay the Government revenue 
was on tha leasora. 

In my view sestion 76 of tha Transfer 
of Property Ast applies fo tha fasts of 
this case, The mortgagees did undoubtedly 
tako. possession of the mortgaged proparty 
during the oontinuanse of the mortgags 
and, accordingly, in the absence of a sontrast 
to the contrary it was their duty, ont of 
the income of the property, to pay the Govern. 
ment revenue payable in respeot of the 
property. In coming to this sonolusion I 
am not forgetting that a mortgagee is not 
ohargeable as a mortgages in possession if 
he enters as a lessee of the property, It 
is clear on the authorities that when the 
possessiog is in respect of the tenanoy a 
mortgagee cannot ba charged a3 a mortgages 
in possession, But the case of a mortgages 
entering into posseassion by virtue of a lease 
and paying rent to the lessor must be dis- 
tinguished from the ease of a - mortgages - 
entering into possession no doubt by virtua 
of a lease but appropriating the rent dug 
to the ]lessora to the redustion of the 
debt due to him. We must have regard 
to the substance and’ not to the form of the 
transaction between the mortgagors and 
mortgagees. When the terms of the thika 
paita are carefully analysed, the substanca 
of the transaction would appear: to be that 
the morigagees took possession in their 
own interést in order that the debt dua to 
them might be paid off. 

In the next place there i8: NET for 
the proposition that a prior mortgagae 
taking a lease subsequent to the puisne 
mortgage ought to ba charged as a mort: 
gages in possession. The prinsiple -npon 
which the dostrine rests is that the rights 
of the puisne mortgagee against the ostate 
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a0uld not be affected after the date of his 
security by any dealing between the 
mortgagor and the firat mortgagee. This 
.wil appear from the ease of Gregg v, 
_Arrott (1), cited at paragraph 433 of 
. Fisher on Mortgages. 

The position, therefore, is this: the defend- 
.ants first party have taken a lease sub. 
.Bequent to the mortgages created in favour 
-of the plaintiffs, The whole objest of this 
lease was to create an additional security in 
favour of the defendants first party. The 
defendants firat party undoubtedly took 
possession of the mortgaged property daring 
. the continuance of the mortgage. In my view, 
,Beetion 76 of the Transfer of Property 
.Àet must apply. 

That being so; prima facie, it was the 
duty of the defendants first party to. pay 
the Government revenue in respeat of the 
property in dispute. But Mr. Hasan Imam 
on behalf of the defendants first party main- 


tained that there was a contract between. 


them and the defendants second party by 
which the defendants reeond party agreed 
to psy Government revenue in respeot of 
the land, and he further argued that on the 
.construstion of the thika paita itself it 
would appear that the defendants second 
party must have undertaken to pty the 
Government revenue. 

So far asthe thika patia is concerned, 
I am unable to see that there is anything 
in it to show that the defendants sesond 
pariy did in fast undertake to pay the 
Government revenue, No donbt the whole 
of the rent reserved was to go to the 
lessees in reduction of the debt due to 
them ; but the Govérnment revenue is pay- 
able out of the income of the property. fí 
seo. nó inconsistency at all between the 


lessors consenting to the lessees appropriating | 


every pice of the rent reserved in reduction of 
the debt due to them and at the same 
time insisting upon the lessees paying the 
Government reventie. It is found by the 
learned Subórdinate Judge that the income 
of the property is Rs. 3,CCC, and it would, 
therefore, appear tliat there were ample funds 
in the hands of the defendants first party put 
of which the Government revenue sould 
be paid. On the ocofistrustion ofthe thika 
palla, therefore, I am unable to say that 
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there was any agreement either way as to the 
payment of Governmént revenie. 

Next as to the agreement between the 
parties ontside the dosument. Mr. ‘Hasan . 
Imam's case i8 that from 1905 till Sep- 
tember, 1912, the defendants seeond party 
did pay the Government revenue in respest 
of the property. He admits that the 
defendants first party paid the Government 
revenue from September kist 1912 to Sep. 
tember hist 1914, that is to say, for two 
years prior to the time when the property 
was aotually sold for non-payment of Gov- 
ernment revenus. Mr. Imam's argument is 
that in order to see what the sontrast 
between the parties was we must consider 
the unequivocal sets directly following the 
execulion of the thika paita in his favour. 
With this sonteution I entirely agree, If it 
oan be shown that direotly after the exeoution 
of the thika patia the defendants second party 
for years paid the Government revenue. in 
respeot of the property in ‘suit, then it 
must follow that they undertook to pay the 
Government revenue. The oritical questior, 
therefore, is, did the defendants second party 
at any time after the execution of the thika 
patta pay the Government revenue in respeot 
of the property in suit? , 

Mr. R. L. Dutt on behalf of the plaintiffa 
says that the defendants first party at one 
stage denied ever having paid any Govern- 
ment revenue in respeot of the land in 
dispute and that it was only when they, 
the plaintiffs, produced the chalans in respest 
of the period from September kist. 1912 to 
September kist 1914, showing conolusively 
that for this period the defendants first 
party undoubtedly paid the Government 
revenue, that the defendants frst party ohang- 
ed their case, as they were bound to do, 
and admitted that they did pay the Govern- 
ment revenue for this period. Mr. R. L. 
Dutt is clearly right in saying that at one 
period the cage of ihe defendants first party 
was that by an agreement between them 
and the defendants second party tbe defend. 
ants sesond party undertock to, ard. did in 
fact, pay the Government revenue in respect 
pf the land in dispute. This will appear from 
the llth puregreph of the plaint filed by 
the defendants first pariyein Suit No. 3:3 
of 1915, which was a Suit filed by them 
to enforce the mortgage executed in their 
favour by defendants sesond party (oited 
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jn that: suit as defendants first party) in 
1901. Mr, Kulwant Sahay on behalf of tha 
appellants objested to my looking at the 
plaint filed in snother suit in eonsidering 
the: arguments in this appeal. Now that suit 
‘has -eulminated in'Appeal No. 179 of 1917, 
arid that appeal is“ being heard analogously 
avith this appeal. I am of opinion, therefore, 
that I am entitled to look at the plaint 
filed in’ that suit. Now paragraph 11 of the 
‘plaint filed in Suit No. 373 of 1915 runs as 
follows:— 007 ; 

-> “That there was an agreement between 
the plaintiffa and defendants first party that 
the latter would pay the Government re- 
venue for and other Government demands 
in respect of the mortgaged property, viz. 
the leasehold property. Therefore, no provi- 
Bion regarding the liabilities on the plaintiffs 
for payment- of Government demands in 
respest’ of the mortgaged property was laid 
down in the ¢hika-lease, dated the I9th 
Askar 1312 Fasli, Defendants first party 
as proprietors and zamindars of the mort. 
gaged property have been liable for the pay: 
ment of Government demands and they have 
been paying the same.” 
: There is no suggestion at all in that 
paragraph that the defendants first party 
(the plaintiffs in that aetion) ever at any 
time’ paid Government revenue in respest 
of the: land in dispute, It was then that 
the defendants prodused the chalans for two 
years in-respeot of the September kist 1912 to 
September kisi 1914. The chalans are Exhibits 
A to A5 and they olearly show that the 
defendants first party paid the Government 
revenue for two years prior to the sale. As 
regards the chalans prior to those produced 
by the plaintiffs the evidence is that they 
` have been destroyed in the Colleetorate, 
This is the sworn testimony of their witness 
No. 6-and Í seeno reason whatever to dise 
believe this testimony. 

The position, therefore, is this:—The de- 
fendants first party now admit that they 
have paid the Government revenue for two 
years prior to-the sale, but they admit it 
only becanse fhe plaintiffs have produeed 
the documents making it impossible for the 
defendants first party to deny this fast. They 
still deny tbat.they paid any Government 
revenue prior to September kist 1912. 
But as-Mr. R. L, Dutt. argued before us, 
ib is--only possible for them to make this 
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case beeause the plaintifs have not been 
able to produse the dosuments, through no 
fault of their own, to sontradist thia sase, 
So far as the actusl oral evidence in this 
case is conserned, there is the statement 
on behalf of the: defendants first party that 
they never paid Government revenue prior 
to September kisi 1912. There is, on the 


‘gontrary, the oral evidence on behalf of-the 


plaintiffs that the defendants first party 
admitted to them that they all along paid tha 
Government revenue in respect of the land in 
dispute. In favour of the plaintiffs is this sir- 
oumstanos, that the admission of the defend- 
ants that they paid the Government revenue 
for two years only o&me after the produetion 
of the nesessary dosuments by the plaintiffs, 


‘Having regard to all these sirenmstanoses, 


I am of opinion that the defendants. first 
party have not established that there was 
.& eontraet between them. and the defendants 
second party that the Government revenue 
should be paid by them. That being so, 
there was a statutory duty on them to. pay 
the Government revenue, In my view, 
therefore, the defendants first party ara 
ehargeable as mortgagees in possession and 
chargeable for their failure to. pay fhe 
Government revenue in respect of the ktsts 
for whish the property was ultimately sold, 
It is unnesessary in this sane to determine 
what the sonsequense would have..been. if 
the property had passed into the hands 
of third parties, But the property being 
now in the hands of the .defendants first 
party, the only desree that we ean pass 
in this ease is that the defendants first 
party must be regarded as having privately 
purshased the property from defendants 
sesond party. We are diseussing this 
question at the instanes of the plaintiffs 
and not at the instanoe of the defendants 
Besond party and, therefore, it is not neses- 
sary to sonsider whether the defendants 
firat party should be regarded as holding 
the property in trust for the defendants 
second party. That question does not arise 
as the defendants sesond party have not 
invited us to consider that question. The 
question is between the plaintiffs who are 
the subsequent mortgagees and the defendants 
first party who are the prior mortgageos. 
All that I oan say now. is that the purchase, 
made by the defendants first party cannot, 
haying regard to the position in which, they 
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stood with reference to the plaintiffs, be 
regarded as free from the mortgages in favour 
of the. defendants second party. I hold, 
fherefore, that the decree passed by the 
learned Subordinate Judge is right and ought 
to be affirmed. 

3.dt appears that there are deficit Oonrt-fees 
amounting to Rs. 870 due from the plaintiffs- 
respondents, We direct that the plaintiffs- 
respondents do pay the defisit Oourt-fees at 
onoo, In default they will not be permitted 
to execute the deoree. 
Be ADAMI, J.—I agree. . 


f. Appeal dismissed. 
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— DFRNÜDANTS— RESPONDENTS. 
A - Mòrigage—Prior and subsequent mortgagees—Sale in 
Yiecution of decree on prior: ‘mortgage—-Suit on puisne 
morgens Ls 


"In.s suit, instituted by . a puisne mortgagee to 
wat the purchaser of the equity of redemption in 
xecution of” a decree on” the prior mortgage is a 
party, the puisne mortgagee is only entitled to sell 
the property gubject to the prior mortgage. [p. 297, 
‘col. 1. 

Appeal against the déorea of the District 
Judes. ‘Nimar, i in Civil Appeal No, 28 of 1918, 
dated the 26th Maroh 1918, 

Mr. Aimara M. Bhagwant, for the Appellant. 
ha Mr. J. 0O.. Ghosh, .for Respondents Nos. 1 

0,3. 

“JUDGMENT. —Thesuit out of whish this 
‘geoond appeal arises was brought on foot of 
‘a simple mortgage exeeuted on the 7th August 
71904 by one Ramji in favour of one Jairam. 
The mortgaged property consists of a house 
and-ccmpound in Mauza Bambhada. “The 
Syonsideration was “ane old debt of Rs. 199, 
‘which was-made payable by-12 instalments of 
"Ra, L6 each and a fina] instalment of Ra. 7, the 
first on Shrawan Sudi5, Sambat 1960=16th 
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August 1904 and the rest on Pus Sudi 5 
ofthe suosssding Sambat years respectively. 
The last instalment thus fell due on the 29th 
Daeember 1916. The suit was filed on the 
15th August 1917, 


The plaintiffs are the three sons of Jairam, 
whe is dead. The defendants are Hamji's 
widow, Jhumki Bai, who has taken no interest 
in the litigation, and one Gangadas who 
purchased the mortgaged property and an 
&djoining house and sompound on the 15th 
July 1919 by a registeréd document (Exhi- 
bit 2 D-2) from one Sheikh Chand. This 
Sheikh Chand bought the property for 
Rs. 170 on the llth August 1911 at a sale 
held in exeaution of a deoree for sale obtain- 
ed by one Bhukandas on foot of a mortgage 
exeouted by the aforesaid Ramji on the 21st 
‘February 1896, Bhukandas instituted his 
puit in 1908, his sange of astion having 
arisen on the 9th Desember 1896, but did not 
make Jairam a party, and it is soncsded in 
this Courton behalf of the appellant Ganga- 
das that a suit to enforee the prior 
mortgage againat the plaintiffs i in the present 
litigation would be time-barred. The pro- 
perty mortgaged to Bhukandas inoluded not 
only another house and compound but also 
a malik makbuza plot not covered by the 
mortgage to Jairam, and the sontitional 
deoree for. ‘gale (Exhibit D- 6) obtained by 
Bhukandas on the 7th April 1909 required 
a sum of Re. 347.12.9 in all to be paid. No 
eopy of the final desee for sale has been 
filed, 

The defence of Gangadas, so far as we are 
here sonserned with it, was that the plaintiffs 
being subsequent mortgagees are bound to 
redeem the prior mortgage before obtaining 
any relief for themselves against.the mort- 
gaged property, inasmuch as he stands in 
the shoesof Bhukandas, the prior mortgagee. 
‘He paid a Court-fee of Rs. 15-12-0 on bis 
elaim to be redeemed, putting the amount 
‘payable at Re. 250. 


The plaintiffs replied that the elaim under 
the prior mortgage is now time-barred and 
that the defendant Gangadas was, therefore, 
not entitled to claim redegiption. In this 


* sonneotion they alleged also that Sheikh 


Chand never obtained actual possession under 
his sale sertificate (Exhibit 2 D-1). With 
regard to possession the plaintiffs replied that 
Sheikh Chand did obtain pbysieal possession 
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but was shortly afterwards wrongfully pleas 
ed by Ramji's widow. 

. The following are the iesues with which 
we are hére concerned :— 

"4 Whether the defendant Gangadas’s 
elaim on the mcrtgage in favour of Bhukan- 
das is time barred? Can he not seek relief 
against the plaintiffs as a prior mortgagee ? 

5. Whether Ramji's widow was ejected 
by Sheikh Chand and had the latter taken 
actual physical possession as he alleged P" 

The trial Judge held that the defendant 

Gangadas was in the same position as if he 
had sued to enforce the prior mortgage and 
sould only claim to be redeemed within the 
period of 12 years from the date on which 
the mortgage-money became due, whish is 
allowed by Article 132 of tbe Limitation 
Sehedule. He referred to the following oases 
as supporting his view :— 
.. Nidhiram Bandopadhya v. Sartessur Biswas 
(1), Naihuram v. Sheolal (2), Mahomed 
Ibrahim Hossein Khan wv. Ambuka Pershad 
‘Singh (3). 

On the question of possessionthe learn- 

ed Munsif found that Sheikh Ohand never 
obtained aotual physical possession of the 
mortgaged property but only symbolioal 
possession through the Court, whish exeouted 
Bhukandas’s deoree and issued the sale 
eertificate, and that Ramji's widow resumed 
possession immediately aflerwards. The 
plaintiffs were thus given a preliminary 
desree for sale on Jairam’s mortgage and 
Gangadas’s elaim to enforce the prior mort- 
gage in favour of Bhukandas was dismissed. 
.. Gangadas appealed to the Distrist Judge, 
who upheld the finding of the trial Judge on 
the question of possession and held tbat 
Sheikh Oband's title waa already extinguish» 
ed at the time of the sale in the appellant’s 
favour, more than 12 years’ having elapsed 
‘onthe 15th July 1912, the date of Ganga- 
das’s sale deed, from the date of the prior 
mortgage. The appéal of Gangadas was, 
therefore, dismissed and hé has preferred this 
'&eaond appeal. 

dhumki Bai, Ramji’s widow, has made no 
Bppearanse in this Court, On behalf of the 

@ 

(1) 5 Ind. Cas. 877; 14 C. W. N. 489. 

(2) 42 Ind. Cas. 796; 18 N, L., R. 217. 

(8) 14 Ind. Cas. 498 :9 O. 527; (1912) M. W. N. 
267; 31M. L, T. 265; |! A. L. J. 322; 14 Bom. L. R. 
250; 16 C. W. N.tC5;15 O. 4 J. 411; Lees L.J 
68; 39 L, A. 68 (P..0,).-  -- - 
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other respondents who are the sons of the 
Fesond mortgagee Jairam, the question whe« 
ther Sheikh Chand,: the auotiot.puroehaser 
under the prior mortgagee’s desree.for sale, 
obtained any kind of possession or not is coris 
ceded to be immaterial, For tha appellant it 
is urged that no question of limitation arises 
in this case, inasmuch as he as representative 
of the prior mortgagee is not suing to enforce 
the prior mortgage as against the puisne 
mortgagees but is merely olaiming to bo 
redeemed, It js pointed ont that in Nathu» 
ram v. Sheolal (2) the. prior mortgagee was 
the plaintiff, not a defendant; and that in 
Nidhiram Bandopadhya vw. Sarbessur Biswas 
(1) the plaintiffs, the vendees of the puisne 
mortgagee who bought in execution of a 
decree forsale based on his own mortgage, 
were treated in the High Court as elaiming 
nothing but a desree declaring their right to 
redeem the prior mortgage. 

For the plaintiffs it is urged that the effect 
of the failure to join Jairam as & party to the 
euit on the, prior mortgage is to leave the 
plaintiffs in the same position -as if that suit 
had never been brought and that the appel. 
lant should beregarded as standing merely 
in the shoes of the mortgagor and so entitled 
only to redeem the later mortgage. 


In my opinion both the lower Cóurts have 
misunderstood the position of the appellant, 


He sanvot properly be regarded as seeking to 


enforce the prior mortgage. He oceupier, as 
pointed out by Beaman, J., in Pandurang Jas- 


‘vant v. Sakharchand Malji (4), & dual position 


as holder of tbe equity of redemption and ag 
a representative of part of the prior mort. 
As held in Qhasnsam' v, 
Jhingwa (5), the failure to implead the plaint- . 
iffa in the suit on the prior mortgage oaprot 


‘equitably be treated as placing them in à 


better position than they would have oseupied 
if they had been parties to the former suit, 
That this view i8 sorrect appears from the 
judgment of the Privy Couneil in Het Ram v, 
Shadi Ram (6). It is not suggested that the 
prior mortgagee had actual notice of the 


plaintiffs’ mortgage when he sued in 1908, 


(4) 81 B. 112; 8 Bom. L. R. 861. 

(B) 4 N. L. B. 168. 

(6) 45 Ind. Cas. 798; 40 &. 407; b. P. L.W. 88; 18 
A, L. J. 607; 86 M. L. J. l; 24 M. L. T. 92; 28 C. L. J. 
188; (19:8) M. W; N. 618; :0 Bom. L. R 795; 220, 
W. N. 1033; 9 L. W. 550; 12 Bukala B 45 1; As 
180 (P. 0.). . à 
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nor ám I` referred to any’ authority whieh 
‘would make the appellant’s position worse if 


the prior mortgagee had deliberately omitted 
to make Jairam a party to the suit. The 


‘appellant, though not in actual possession, is 
'Btill entitled to maintain & suit for possession 
‘against the mortgagor's widow, tha respond- 
‘ent Jhumki Bai, and the plaintiffs are not like 


‘the second mortgsgee in Har Pershad Lal v. 


‘Dalmardan Singh(?) already in porsssasion under 


a decree of their own. Rule 1, Order XXXl1V, 


‘Ist Sshedule to the Civil Prosedure Code, 
‘1908, relieved the plaintiffs from the necessity 
:of- joining the prior mortgagee as a party and 


‘it ia olear from their plaint that the appellant 


‘was not joined in the capacity of that mort- 


gagee’s respresentative bnt merely as a 


‘private purchaser after the second mortgage : 


.the prior mortgage was denied and its estab- 


‘lishment has not appreciably altered the 


position in this respect, for the plaintiffs are 


‘still unwilling to redeem tbe appellant, who, 


moreover, cannot give them a discharge from 
the entire burden of the previous inaumbranas. 
In Ram Narain v, Sahoo Bandi Pershad (8) 
it was held that a first morfgagea in possession 
under a prior sale may always shield himself 
under his mortgage and his purehase even 
though his right to possession may be defective: 
the prineiple applisable is that a man having 


.& right to act in either of two ways shall be 


assumed bo have acted in accordanee with his 
interests, and this has frequently been recog- 
nized and applied by the Privy Counoil, 
e. gin Mahomed Ibrahim Hossein Khan v. 
Ambika Pershad Singh (3). In these oiroum- 


 Btanses I think that the plaintiffs should have 


~ 


o 


‘ (8) 31 0. 737 : 
* . *9) 80 C. 599; 7 C. W, N. 168, 


- (1916) 1 M, W. N. 126, 


been held entitled only toa sale of the pro- 
perty subject to the prior mortgage. That 
such a decree may be & proper one appears 


‘from the judgment of the Fall Bench. in 


Debendra Narain Hoy v. Ramtaran Banerjee 
(9). In Manohar Lol v Ram Babu (10) the 
learned Judges refrained from deciding that 
jn all suits by a puisne incnmbranoer to whieh 


` the prior incumbraneer is a party the Court is 


bound to direot redemption of the prior inoum. 
branser. In Murugesa Mudaly v. Ramasawmt 
Ohetty (11) it was stated as well settled 


(7) 82 C.891; 9 C. W. N. 728; 1 C. L, J. 87h, 


328. 
T. 495; 


(:0) 14 Ind. Cas. 674; 31 A. 823; 9 A. L. 
(11) 81 Ind. Cas. 200; 39 M. 882, 18 M; 


J. 
L. 
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that where a suit is instituted by a puisne 
mortgagee against the first mortgagee who 
hid also purchased the equity of redempiion, 
the puisne mortgages would ba entitled to 
sale of the property subject to the first mort- 
gage. -Asdecided in Het Ram v. Shadi Ram 
(6), the effest of the deore on the prior mort- 
gage was entirely to extinguish the mort. 
gagor's right of redemption. 

The decision in Nídhiram Bandopadhya v. 
Sarbessur Bíswis (1) really makes for the 
próteotion of the right of the purchaser undép 
the decree based on the prior mortgage; for 
it limits the title of the second ` mortgagee to 
redeem by determining it with referanes to 
the dáte on which the cause of astion on the 
second mortgage asorued, thus leaving ont 
of assohnt the fact that the sesond mortgages 
holds all that is left of the equity of redemp. 
tion in respest of the first mortgage. To hold 
that the right of the auction.purshaser who 
has obtained. possession depends upon thg 
‘date on whioh the mortgagee’s sause of notion 
under the first mortgage aesrued, involves 


‘making his position worse instead of better 


as time goes on; nor is it reasonable that his 
right to retain or recover possession should 
depend on the cause of action under the second 
mortgage, whish isa matter altogether-beyond 


his control as it is beyond that of the first 


mortgages. 
The desrees of the lower Courts are set 
aside, That of the trial Judge is defective 


‘in that it does not specify whioh of the two 


defendants (Jhumki Bai and Gangadas) is to 


‘pay the mortgage-money. The new desrea 


will give such a direstion against Jhumki Bai 
only, Gangadas not being sompellable to 
redeem, but a deolaration will be added to 


‘the effest that Gangadas by virtue of hig 


interest in the equity of redemption is entitled 


‘to redeem, as if he takes this sourse farther 


litigation will be unnecessary, The plajntiffs 


‘will pay the appellant’s eosts in this Corrt 


and.in the lower Appallate Court besides 
bearing their own in both those Courts. The 
plaintiffs’ costa in the Oourt of firat instance 
will be inoluded in the mortgige money, the 


‘time for payment is extended to the z2nd 


Maroh 1920 and the sum payable will be re- 
ealeulated accordingly. The costs of the 
appellant Gangadas in the Court of first 
instarae will be paid by &he plaintiffs, 


Appeal allowed, 
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BWITAM CHAND Y. JINDA EAM. 
LAHORE HIGH COURT. 
Frest Civi, Apegat No, 2205 or 1916. 
April 6, 1920. 
- Present; — Mr, Justice Le Rossignol and 
T Mr. Justice Broadway. 
UTTAM CHAND ANDOTHERS—— 
suec t PLAINTIEF8—Á PPELLANTS: 
po versus 
"^ JINDA RAM AND or8ERS—DEFENDANTS 


. — RESPONDENTS. 
`` Punjab Government Tenants Act (III of 1898), ss. 
7,.8— Transfer of right by grantee, whether can be 
affected, 
A 


awe 


Henants Aot are not transferable except with the 
srevious consent in writing of the Financial Commis. 
oner; consequently a transfer without such consent, 
&vhether effected formally or only by conduot, is 
.barred by Statute. [p. 298, col. 2; p. 299, col. 1.] 


.. First Appeal from the deoree of the Senior 
Subordinate Judge, lst Class, Jhang, dated the 
25th April 1916, 


è The Hon'ble Pandit Sheo Narain, R. B., 
for the Appellants. 

t Mr, O. Bevan Petman and Dewan Ram Lal, 
for the Respondents, 


k JUDGMENT. The pedigree-table to be 
found in the judgment of the Oourt below 
‘explains the relationship of the parties to 
‘this ease. 


TE of a grantes under the Government 


. The plaint resites that the parties formed 
"à joint Hindu family and that defendant had 
acquired property (of whish details are given) 
Tor the benefit of the family and had 
aesounted for it with the exeeption of the 
“property in suit when disruption of the family 
“took place in 1905, that the property now in 
Dy. 7 
dispute was land granted as a yeoman grant 
"by Government in June 1898 and though 
“made nominally in favour of defendant, it was 
“really & joint family property imasmush as 
“the Nazrana and other expenses of the grant 
“had been paid out of family funda and the 
defendant had treated the profits from the 
umo. "e . : 
rant as joint family property. The relief 
aimed was joint possession as owners of 
5) 3rds share of the land. 


emg main defence was that the right of | 


defendant in the land was a mere tenant 
"right, that the Ceurt had no jurisdiction and 
“that the suit was bad in form, further that 
‘fhe grant was a pergonal grant to defendant 


in recompeuse of his services asa Municipal .- (1) 38 Ind. Cas, 125, 2 P. W. R 


Commissioner, > 
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To this it was replied that the Court had 
jurisdiction, that a grantee sould invest any 
person he ohose with a share or interest in 
the grant and that the sanction of the Finan- 
oial Commissioner was not essential to 
validate a aub-grant by the grantee, whetber 
the right in question was a tenanoy or a 
fall ‘proprietary right. The Court below 
framed two preliminary issues, to determine 
-whether it had jurisdistion and whether the 
impleadment of the Seeretary of State was 
necessary, but it dismissed the suit apparent- 
‘ly (for its reasoning is hard to follow) on 
the ground that the Civil Courts sould not 
.grant the relief prayed for, for to do mo 
would ba to interfere with the measures - 
taken by the Revenue Authorities. 

The plaintiffs have appealed to thia Court 
and have asked the Court's permission to 
put in additional grounds of appeal, wberein 
they assert that the right in dispute is & 
proprietary and not a tenant right, and for 
.the respondent it is contended that the 
permission should not be granted inasmuch 
.a8 the point now urged is a new one suggested 
ito the appellants by the judgment reported 
as Guru Dutt v. Kartar Singh (1). 


Although the issues framed by the Court 
“below do not appear to have warranted that 
sourse, he parties in that Court fought out 
‘the matter whether the grantee of a Govern- 
"ment grant could transfer his grant, and 
though it was slearly asserted for the defend- 
‘ant that he was & mere tenant there was no 
‘gounter-contention that his tenancy had 
matored into proprietary right. For this 
reason we do not think it fair to allow plaint- 
ifs to argue at this stage that defendant ha 


E proprietary right in the land. i 
-to the family but to Jinda Ram, defendant, 
"personally, for servises rendered, and his 
- interests, which vested in him as provided by 
"gestion 7 of Aot III of 1893, are declared un- 
- transferable by sestion 8 of that Aot except 
“with the previous sonsent in writing of the 
- Financial Commissioner, 


Now the grant, it is elear, was a grant not 


Itis argued before us that there was no trans- 
fer by defendant No. 1 to plaintiff, but if that 
ia so, the plaintiffs have no sause of action. 


# They allege, however, in their plaint, if not a 


formal trausfer, a transfer by conduet and a 


» 1816 Rev.; 82 P L, 


R. 1917. 


Vel. LYIN) 
ARUNEATI KUMARI €, BAM NIRANJAN, 


transfer, however effeated, is elearly. barred 
-by Statute. We think then that the suit was 
"properly dismissed, not for the reasons given 
"by the Court below, but because the alleged 
“eause of action contravened a Statute. 

““ We dismiss the appeal with costs. B 


ec Op M. 
: Appeal dismissed, 
S c zu 
LAN [a " 
A 4 
Ke 
Fo ^35 n . 
"5 L^. PATNA HIGH COURT. 
8. ais « HEX ave we 


v. APPEAL FROM, ORIGINAL Ogpse;No, :170 : 
OF 1919 awp Oivin Revistox. No, ^ 231 


?. 

co pel 2: 08 1919. .. | A 
- jr i ` . July 18, 1920. UE ` 
i resent :—Mr. Justice Das and 


Te . Mr. Justice Adami,” . ~> 
,, Musammat ARUNBATI KUMARI anp.» 
+; OTHERS — JUDGMENT- DEBTORS — ÁPPELLANTS ; 
As E o ~  Bergus DUE 
RAM NIRANJAN MARWABHI AND OTHE 
- .- Dzonke-HOLDERS—— RESPONDENTS, ~. 
Civil Procedure, -Qo 


‘necessarys | : 


D - ` Er] en 
dis " Lu «* à e t > 15a d+ fF 
A 4“ " vu sw 


.. Ifs :decreo: -is passed in’ accordance with Order 
XXXIV, rule.4:of;the.Civil Procedure Code;. then 
such a decree ig incapable of execution. until a, final 


Vg C 


Héoree is passed tinder the provisions of rule 5 of 
the Order. But ‘from this it does not follow that in 
a morügage «suit: the Court is powerless io'pass a 
gonsent. decree otherwise, than jin (accordance: with 


the provisions of Order XXXIV, rule 4 of the Code. 


Order XXIII, rule 3, gives ainple power to the Court 
to pass a decree in accordance with the terms ‘of 


settlement, and Order XXXIV; rule 4, must be 
taken as subject to the provision of Order XXIII, 


rule 8. [p. 299, col. 2; p. 800, col. 1.]... - 
" Where a consent decree in & mortgage suit pro- 
vides that the properties shall ‘remain mortgaged 
and hypothecated and that if the money due to the 
plaintiff is not paid by a certain date he would be 
entitled to take out execution, and default is made 
in payment of the money, it is not necessary for 
the plaintiff to go through the formality of attaching 
the oe before. taking out execution. [p. 300, 
col. 1. 

When a suit is properly compromised tut the 
adjustment consists partly of an agreement relating 
to matters outside tif scope of the suit, if the 
entire compromise is laid before the Court and the 
Court is invited in consequence to dispose of the 
auit, and the Court does dispose ofthe suit accord. 
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| re, Code (Act, V of 1908), Qs. XXIII, 
"9, 0, XXXIY, 77, 4, 5— Mortgage suit —Consent decree, 
‘power of Court to-pass— Form of decree—Final decree, 
absence!of-Decreey, whether can be .executed—Attach- 
ment, whether - mecessary—Compromise relating ‘to 
matters outside scope of suit—Registration,, whether 
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ingly, then the agreement ig exempt from regige- 
tration although the  deoree deals only with the 
subject-matter of the suit and does not deal with 
the portion of the compromise which lies outside 
the suit. [p. 300, col. 2.) 


Appeal from a decision of the Subordinate 
Judge, Dumka. l 

Mr, S. M. Mullick for Mr, L. M. Qanguli 
and Mr. Harihar Prasad Sinha, for the 
Appellants., . 

Messrs. Kulwant Sahay and B, P, Jhun. 
jhuneala, for the Respondents, 
; JUDGMENT. 
ı Das, J.— This isan appeal on behalf of tha 
judgment debtors, A preliminary objeotion 
.has been taken to the effeet that no appeal 
ies, but in the view that I take of the 
jase, it is quite unnecessary to deal with 
that point. I shall assume that the appeal 
has been properly brought to this Court... 
;. It has. been urged in the first plase 
that the deeree is incapable of exesution until 
& final deoree in the form provided by Order 
XXXIV, rule 5, had been passed by the Court, 
ln my view:the objeotion {s unsustainable. 
Mr. Sashil Madhav Mullisk'sargument is: that 
the suit: which resulted in the desree.was a 
mortgage quit and, therefore, it was insumbent 
on the Coert to pass a deoree in accordance 
with Order XXXIV, rule 4, His next 
argument is that if it was inonmbent on 
the Court to pasa a deeree in a mortgage 
suit in aceordance with the provision of 
Order XXXIV, rule 4,then the desree passed 
by the Subordinate Judge is incapable of 
execution until the final deeree has been 
passed under Order XXXIV, rule 5. I accede 
to the proposition that if & deoree bas been 
passed in accordance with Order XXX.V, 
rule 4, then sush a decree ia incapable 
of exesution. until the final deeree hag 
been passed under: the provision of Order 
XXXIV, rale.5. But I altogether:deny the 
proposition that a Court in a mortgage action 
is powerless to pass a sonsent deoree other- 
wise than in aecordanee with Order XXXIV, 
rule 4, Mr, Malliok refers ua to the express 
provision of Order XXXIV, rule 4. . He saya 
that the : Code provides that in a suit for sale, 
if the plaintiff succeeds, the Court shall. pass 
& deoree in the form mentioned in Order 
XXXIV, rule 4. That is quite troe, But I 
do not think that there is anything at all in 
this rule whioh prevents the parties from 
adjusting. their. differenses in the. suit, 
Order XXII, rule 3, gives ample power to the 


93UO s 

ARUNBATI €, RAM KIRANJAN. l s "" 
CousE to passa desree in aesordauae with thà 
terms of settlement, and Order X XXV, rale 
4, must. be. taken as subjest to the provision 
of Order XXIII, rule 3. Now the consent 
deorea showa that ib was not-fràmed in 
ascordance with Order XXXIV, rule 4: The 
liability of the defendants was assertainsi 
and time was granted to them up to Baisakh 
1326, and then the desrea provided as 
follows: “The plaintiffs shall be competent 
to realise from the property the desretal 
amount iu addition fo the ambun; which 
they will pay to-day.” 1f there was no 
provision to this effast, then the deore3 
would be incapable of  exeention. The 
plaintiffs would hav to file. a suit on the 
basis of the compromise desres, but this. 
provision gives the plaintiffs a right to 
take out execution if the money due tə 
them was not paid by Brisakh 1325, It is 
not suggested by Mr. Mallick that every 
sondition presedent entitling the plaintiffs. 
to: sue out exeaution has - not happened, 
In my view the argument advansed by Mr. 
‘Mullick is unsustainable. 

The next point is that if the decree 
ba executed as a money-deoree, then attach - 
ment is essential, and as it is eonesded 
that there was no altaohment the exesution 
proseedings are insompstent. There is again 
a fallacy in the argument. The desree 19 
neither a money decree nor a mortgage: 
deeree, It is a deoree based on compromise 
between the parties. If there is nothing 
in the decree itself to indicate that, before 
taking out exeoution, the plaintiffs would 
have to go through the formality of attach. 
ing .the properties, although they were 
already attashed by virtue of the mortgage, 
then I do not think that the contention 
gan possibly sueseed. There is in my view 
mothing in the consen! dearee to suggest 
that i¢ was necessary for the plaintiffs 
before taking out execution to go through 
the formality of attashing the property, 
"The eonsent deoree provided.'that the pro- 
perties.shall remain mortgaged and hypothe- 
eated, .and that if the money dus to the 
plaintiffa ba not paid by Bajsakh 1326 the 
plaintiffs would ,be en'itled to take out 
exesution. All the conditions being satisfied, 
the plaintiffs are entitled to exesute the 
dearee by sale of thé mortaagéd property, 

The third argument is that the Court 
ghould baye given the partiés time to take 


- INDIAN GASES, 


tration, 


.the ceonsgnt desree is a decree. 
‘portion whieh -is outside the sodpe of the 


‘to the law of registration. 
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objonbiong to tlie settlement of sale prc- 
olamation. That matter was considered by 
‘the learned Subordinate Judge in the Court 


“below, and I am not prepared to say that 


the díssretion exercised by the learned 
Sabordinate Judge in not giving tims was 
unreasonably exersised. 
The last argument is that the sonsent 
ideoree as passed want bayond the seope 
of the mortgage suit and was, therefore,. 
incapable of exesution. In my view there 
is no substansa in this sontention. The 
qiestion has been debated in various o3363 
with referense to the law of registration, 
and ib has been pointed out by the Fall 
Banóh of this Court that when a suit is 
properly. compromised but the adjustment 
consists partly of an agreement relating to 
matters outside the:8a3pe of the suit, if 
the entire eompromisa is laid -before the 
Court, and -the Court is invited in sonse- 
quansa to dispose of the suit, and the 
Court does dispose of the suit assordingly, 
then the agreement is exempt from ragis- 
although the deeree deals only 
with the subject-matter of the suit and does 


‘not déal with the portion of the comproinise 


which lies outside the suit. Now I fake 
this as establishing the proposition that 
If that 


suit be not pert of the deoree itself, then 


it would be impossible to say that that 


portion should not be registered aesording 
If that view 
be sorreot, then the question resolves itself 
merely into this. Is the deeree  eap&ble 
of execütion? In my view on the grounds 
whish I have stated, the desres is sapable of 
execution. E 

I would accordingly dismiss this appeal 
witb.. costs. The Oivil -Ravision No, 231 
is unnecessary, This must dosordingly fail 
‘and is dismissed, 

Apaml, J. —1 agrée. 


B:th Appeal & revision dismissed. 
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PULIN BEHARY DË b. SATYA GHARAN DE. 


CÁLOUTTA HIGH COURT. 
APPEAL FROM OgogR No. 1930r 1919. 
AND 
Civi, Ros No. 3.8 oF 1919. 
E April 23, 1920.. 
Present: — Mr, Justice Tedhon and 
å. Mr, Justice Newbould, 
: PU LIN BEHARY DE--Pxt1rTIONER— 
APPELLAMT | 
i versus —— 
SATYA CHARAN DH AND ANOTBER— ` 
OPPOSITE Parties—Resronpsnts. 

Partition, sutt for—Receiver, ` whether entilled to 
demand rent from party in. sole occupation of deme 
property, ET n 

- Where in ẹ suit for partition of family property a 
Receiver i is in possession Of the estate, but one of the 
parties is in sole possession | of an important item of 
the. property ; the Receiver is entitled to require the 
payment of rent from that party. [p. 302, col. 1.] 

Appeal against the order of the Subordi- 
nate Judge, 2nd Court, -24-Pargannas, dated 
the 7th of April 1919. 


` FAOTS appear from the judgment.’ 

Babu Mohendra Nath Roy (with him Babu 
Nagendranath Ghose), for the Appellant.—Thia 
appeal is from an order cf 17th April 1919 
in a suit for partition: Order XL, rule 1, Civil 
Proecdure Code, refers to the appointment of 
a Receiver, and Order XL, rule 1 (d), refers 
tothe powers of a Receiver. This will be 
governed, as regards appeal, by Order XLIII, 
rule. L (s); Your Lordehips will have to 
deside if the order is just or proper. This 
is an order which is open to appeal. 
I have nct turned cut my brother 
plaintiff. There is no such allegation that 
defendant refuses. to give possesston to the 
plaintiff. Ism prejudiced by the terms ard 
obligations placed upon me. There was no 
enquiry made by the Court, The crder was 
made without enquiry and as such it is bad. 
Refers to Suprasanna Roy-v. Upendra ‘Narain 
Roy (1). There is no finding that I am in 
exclusive possession of the dwelling-house. 
If one party chooses to be in exalusive posees- 
Bion, the Court may direct him to pay occupa- 
tion rent to those who are out of possession. 
It may be that the whole of the property is 
not valued at Rs, 100 a month. 

Babu Bepin Eehary Ghos-, Juntor (with him 
Batas Narendra Ohandra Bose and Satzyendra 


[ 
(1) 22 Ind, Cas, 621; 18 C, W. N. 533 atp 535; 18 
0. L. J. 638, 
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Nath Mitter) for theRespondents.— Defendants 
has behaved in a oruel and insulting manner; 
There is no appeal from this order. When the 
Receiver was appointed, it was governed by 
Order XL, rule 1. Under Order XL, rule 1, 
the Heceiver is entitled to take possession of 
all properties in dispute.: The present order 
is a consequential order and so it does 
not come under Order XL, rule.l. Every 
order made by Court. in the management 
of property under a Resaiver ia not an order 
under Order XL, rule 1. By wey of illustra- 
tion refers to Kadala Reidi v. Narist (2). 
This is not an order diresting the defendant to 
remove from the house, The Judge!s order is 
& proper order. We are willing to pay 
Rs, 100. The Reoseiver has not been made 
a party. Order XL, rnle 1 (2), does not affest 
the question. 


" Baba Mohendranath Roy, in reply.— We 
obtained also a Rule, There must be a find. 
ing that I am in exclusive possession, The 
right to demand rent from me depends on 
ry exclusive possession, and there is no 
enquiry as io fair rent. “Any person’. in 
Order XL, rule 1 (2), cannot mean a person 
who is not a party to the partition suit, 


JUDGMENT.—This appeal and the eon. 
nected Rule are dirested against an order 
made by the Subordinate Judge of Alipore 
in the course of a partition suit. The 
Buit in question was brought by one. Satya 
Oharan Dey, the younger son of one 
Rakhal Chandra Day, against his elder 
brother of the half blood, Palin Behary 
Dey, for the partition of the family immove: 
able and moveable properties. The immove- 
able properties included the family resi- 
dential hcuse, being premises No, 30, Benia- 
pukur Road. 

On the lóth December 1918 & Receiver 
io the estate under partition was appointed 
and thereafter, on the 18th Marah 1919, 
the plaintiff Satya Charan Day repre. 
sented to the Oourt that owing to the 
eondnet of his elder brother the defendant 
‘No. J, ke had besn sompelled to leave the 
‘residential house of whioh, therefore, the 
plaintiff remained in sole occupation. He, 
therefore, applied that the defendant. No. L 
eshculd Le required to pay, in respest of 
his oasupation of. this house, & fair rent, 


(2) 24 M, £04. 


NARAIN SINGH YV, ANUP SINGH, 


which hé. put-af the “sum of Rs, 150, 
On .the 7th April after hearing the 
Pleadera on both sides, the Court 
assessed ` the rent at Rs, 100 monthly 
and dirested the Receiver to realize this 
sum from.’ ‘the: defendant No. 1 month by 
month, It.is against this order that the 
appeal 'and:' the Rule were direated. 


A ‘pfeliminary . óbisefion to the appeal 
is taken on the ‘ground that no appeal 
lies: ' This, | however, is a matter. of small 
importanee, as, if we think it mght to 
interfere, we oan do so in the Rule which 
has been issued as an alternatiye to the 
appeal.. 


It has been urged on behalf of the 
appellant, and of the petitioner who obtained. 
the Rule, that the learned Subordinate Judge 
made this. order’, without due enquiry either 
as to the reasons, whioh had led the plaintiff 
tío leaye the. house ' or As to the sum 
whioh' ought to, ba ` taken as representing 
fair. rent... Theré does not seem to be much 
substance. in the second sontention, ` The 
Pleaders whom the Subordinate J udge heard 
were, no doubt, in a position to give thé 
Court information as to the rent usually 
payable in this locality, Moreover we find 
that.the plaintiff, if permitted to oseupy the 
house, is prepared, to pay even a larger 
sum. Whatever be the reasons whieh led 
the plaintiff to leave the house, there is 
no. question that the, defendant No.1 is 
now in .sole possession, though it appears 
that.part of the building is devoted to the 
residenee of two family deities. The Reseiver 
being now in possession. .of the 
estate is entitled, we think, to require the 
payment of rent by the party who is in 
sole possession of an important item of 
family "property. now under partition, and, 
on this view, we do not think that our inter- 
feróneo in this matter is ealled for, 


“The appeal and the Rule are both dis- 
missed, 


-. The opposite party is entitled to his 
sosts in the Rule, which we asses at two 
gold mohurs, We allow him no costs in the 
appeal, e i 
e 
Appeal dismissed; 
Rule discharged, 


ITA Cee 
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LAHORE HIGH COURT. 
MISCELLANEOUS APPLICATION IN Orvru Anus 
No. 318:or 1920. 

. Máy 25,1920. . 
Preseni:—Mr. Justice Dundas. 
NARAIN BINGH--DzrrNDANT— APPELLANT 

men PETITIONER “ji 
versus Vie 
ANUP SIN dH PUR S 
RESPONDENT. 
Civil Procedure Gode' (Act V of 1908), Or XLI;-r. 6 
— Stay of a whether can be made ‘when 
execution not pending, 


No order for stay of execution càn be: inade where 
there is no application for execution of the décred 
under appeal pending before any Court. 

Janardan v. Nilkayth, 26 B. 583; '8 Boni. L. R. 142, 
followed. 

Application’ under Order XLI, suis '$, 
Civil -Prosedure Code, for stay-of execution 
proagedings pending desision of the Civil 
Appeal, ‘noted above, by the High Court. " 


Mr. Ohtman Lal Gulati, for the Petitioner: 

Sheikh Abdul .Qadir, je the (oe ponde 
ent. 

z D FEES a1" ds Tu 

. ORDER qe is | obiested: ‘that. nosorder 
for stay of execution sin be “made, if there 
is) to! application “for . exéeütion ‘of: tha 
deérée under ` appeal “pending before sany 
Court '[Janardan y,-Nilkenth: (1 and that .no 
euch application: has: beer made, . ^. 2. cf 

Counsel for applicants admits that: this 18 
eorrest, and that he te no knowledge of 


any such applisation having been made, n 


Tha: interim. order of, stay of- llth, Maroli 


1920 is, therefore, discharged. with lose: 
this hearing to respondent, Rs, 82. tn 


- 4 
Application rejected, .. 
f 


(1) 25 B, 683,3 Bom. L, E. 142, — "— 
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PATNA HIGH COURT. 
-+ Breast UIV.L ÀpPegAL No. 076 or 1917. 
July 13, 1920. 
Present:——sir Dawson Miller, KT., 

Chief Justice, and Justioe Sir B. K. Mallick. 
"RAM BILAS SINGH AND ASOTHER—- 
Derenpaxts Nos. 2 AND 3—-APPELLANTS 

i l versus 
RAMYAD SINGH AND OTHERS—PLAINT;FK8, 
SHEODANI SINGH. AND ANOTHER i 


— DEFENDANTS —— RESPONDENTS, 

“Hindu Law—Joint family—Manager, power of, to 
transfer family property—Necessity or antecedent debt, 
absence of, effect of—Transferee, duty of~Burden of 
proof—Party on whom onus ies failing to adduce 
evidence, effect of. 


Actual compelling necessity is not the sole test 
of the validity of .a conveyance or mortgage of 
the family estate by the manager acting without 
the express consent of the other members. If without 
proving actual necessity in the ordinary sense of the 
term, it can be shown that the transaction was ons 
Which was clearly beneficial to the interests of the 
family as a whole, the transaction would be within 
the managers anthority, and the consent of the 
other members would be implied although not 
expressly given. 
is upon the alienee or mortgagee to prove that the 
transaction was for the interest of the family as 
baing either necessary or beneficial. [p, 303, col. 1.] 

"The mere fact that money is borrowed to enable 
the manager to purchase immoveable property on 
behalf of the family doesnot in itself create any 
presumption-that the transaction was beneficial to 
the family, so as to authorise the manager to hypo- 
thecate existing family property by way of security 
for the loan. Some necessity for the traxisaotion 
or some benefit resulting to the family therefrom 
must in all such cases be shown. [p. 305, col. 1.] 

In the absence of proof of necessity or antecedent 
debt a mortgages of property belonging to a Miiak- 
shara family by its karta is void, and the transaction 
itself gives to the mortgagee no right against the 
karta’s interest in the property. [p. 808, col. 2.] 

Where it is open to both parties to produce evi- 
dence concerning the existence or non-existence of 
@ particular fact, the party upon whom the burden 
of proving the fact lies does not discharge that 
burden by showing that the other side could equally 
well have proved the contrary. [p. 806, col. 2.) 


Appeal from a deeree of the Subordinate 
Judge, Gaya, dated the 22th May 1917, 

Messrs. K. Sahat and S. Dayal, for the 
Appellant. Mb 

Messrs, P'akhruddin, G. D, Singh and J, P. 
Singh, for the Respondents. 

JUDGMENT. 

Mitres, O. J.—This is an appeal by some 
of the defendants ina mortgage suitfrom a 
decision of the Subordinate Judge of Gaya, 
dated the 29th May 1917. The plaintiff 
Ramyad. Singh is the mortgages. The 


* 
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other plaintiffs are members of his family 
‘and joint with him in estate. The morigagd 
bond was dated the 23rd Desember 1907; 
corresponding to the 4th Poos 1215 Fasli, and 
was executed infavour of the mortgagee by 
Sheodani Singh, the defendant No. 1, and hia 
father Prayag Singh, since dessased, The 
other three defendants are Ram Bilas Singh 
and Brij Bilas Singh, the two sons of Sheodant 
Singh, and Shamrup Singh a subsequent mort! 
gagee The latter, beyond filing a written 
statement, has taken no active part in tha 
proceedings. The mortgage was exeauted tà 
secure an advance of Rs. 3,000 with som: 
pound interest at the rate of Rs. 1.1.0 ' per 
cent. per mensem with yearly rests, Tha 
suit was instituted on the 27th May 1916; 
tbe amount due under the bond for principa] 
and interest being then Rs. 8,269.3.9, Tha 
property mortgaged was a 4-annas share in 
two Mauzas named Doranwan and Adopur 
which formed part of the joint family proper. 
ty of the mortgagors and their descendants, € 

Sheodani, the surviving mortgagor, did not 
appear or file a written statement. As tha 
die date for re paymént of the loan was tha 
llth December 1908, corresponding to thë 

th Poos 1316 Fasli, à personal slaim against 
him on the bond Was barred by limitation 
before the suit wasindtituted, His sons, the 
defendants Nos, 2 and 3, have defended the suit 
and plead that the mortgage was not 
justified by legal nécessity and gonferred no 
benefit upon them and that it could not be 
enforced against the family property. They 
further object to the slaim for sompound 
interest on the grounds that it is a penalty 
and is excessive. 

The Sabordinate Judge before whom thé 
oase came fortrial found in favour of thé 
plaintiffs and passed a mortgage deores in the 
usual form for the amount claimed against thd 
property hypothesated. e" 

From that decision the defendanta Nos, 2 
and 3 have appealed. The main question for 
determination is whether, in the cireum. 
stances diselosed, Prayag Singh and his son 
Sheodani, who owing to the former's age and 
infirmity was the de facto manager of tha 
family when the mortgage was exeeuted, werd 
authorised to hypotheoate th8 joint family. 
Property. Itis proved that the money was 
borrowed for the purposee of purehasing 4 
share in:a xarpeshgt lease of three villages 
in whieh the family already had an interest 


804. 
RAM BILAS SINGH Y. RAMYAD SINGH, 


and of which they are now, by a subsequent 
purchase, the #jaradars of the entire 16 annaa 
share. The purchase price which the mort. 
gagora had to pay for the interest in the 
sjara was Rs, 2,750 and possibly, although 
there is no evidence about it, there were 
insidental expenses connected with the pur- 
shase whioh, if the loan oan be justified at 
all on the ground of legal necessity or benefit 
to the family, might justify the borrowing 
ofan additional Rs.250, The evidence given 
on behalf of the plaintiffs proves little more 
than that the loan was made to enable 
the defendant Sheodani and his father to 
purohase the share of the (jara right in 
the village mentioned. The plaintiff Ramyad 
Singh who gave evidence farther states that 
the defendants who are joint are deriving 
benefit from the purchased property, and 
from the context it is clear that by this 
he means tbat not only Sheodani but also 
his sons ara participating in the rents and 
profits of the property. To what extent, if 
any, tbe family was benefited by the trans- 
pation, there is nothing to show. The price 
paid for their share in the iara was, a3 
already statéd, Rs. 2,750. Their proportion 
of the earpeshgt money, which they will be 
entitled to upon redemption, is not very olear 
but it was not more than Rs. 2,341. What 
“the net: profits were after paying the out- 
goings is’ notin evidenee. The gross rental 
of -the 4-annag share in the two villages 
mortgaged was Rs. 244 and the first 
year’s interest on the loan was H3. 382 
 whieh, as no ,interest was paid, rapidly 
inereased at the compound rate, It may 
be regarded as almost a universal praotioe 
amongst landowners of the class to which 
the defendants belong in this province to 
negleot “to pay interest on a bond until 
.sompelled by legal proesss to do so, and 


in, estimating the obligation contrasted 
by the mortgagor it may be takeo as 
almost axiomatic that in five Or. six. 


years’ time the liability at the usual rate 
of interest sharged will be double the 
amount borrowed. The plaintiffs admittedly 
did not enquire either, as to the benefit 
whioh might aserue to the family from the 
‘transaction or whether the family resourses 
were suoh at that time as to enable there 
‘to pay for the purchased property without 
having,resourse to borrowing. . The defend. 
 &nt Ram Bilas stated that the insome 


INDIAN: OASES, uet 


[1529 

of the family was Hs. 4,000 from milkiat 
and Bs. 1,000 from khas lands për annum 
and that their expenses: were about 
Rs. 2,000. He further says that there was 


no necessity to borrow at the time when 
the. bond was  exesuted, No ascounts 


‘were, however, prodused by anybody and 


the learned Judge was nob prepared ta 
$coept his evidense, In this respect I. 
agree with him. 1 think the defendants 
evidence was lacking in oandour and not 
very ` reliabls. But thia fast in itself. is, 
not suífisient to entitle the plaintiffs . to 
jadgment. Hven asguming that the mort. 
gagors could not raise the money without: 
recourse to a loan, this would not in itself 
be sufficient to justify the mortgage. ; 


The powers of a manager of a joint 
Mitakshara family are perbaps nowhere 
more clearly and comprehensively laid. 
down than in the oft quoted passage of 
Lord Justice Knight PBruce's judgment 
delivered in 1856 in the ease of Hunooman: | 
persaud Panday v. Musammat Babooee Munroj , 
Koonweree (1): . “The power of the manager 
for an infant heir to sharge an estate not 
his own, is, under the Hindu Law, &' 
limited’ and qualified power. It oan only - 
be exergised rightly in. a -sase of need, or: 
for the benefit of the. estate. But where, 
in thé particular instanoe, ‘the ‘charge is 
one that a prudent owner would make 
in order to benefit the estate,: the bona . 
fide lender is not afféoted by the precedent : 
inismanagemeént of the astate. The actual. 
pressure on the estate, the danger | bo be, 
averted, or the benefit to -bə . conferred: 
upon if, in the partionlar instance, is the - 
thing to be regarded.” ‘With regard ; to 
the obligation cast upon the lender the, 
learned Lord Justise says in a later. 
passage: ‘Their Lordships think that the 
lender .is bound ‘to inquire ‘into’ the neses» 
sities for the loan, and to satisfy himself, 
as well as he gan with referensae to: the’ 
parties with -whom he is dealing, that 
the manager is acting in the | particular: 
instance for the- benefit of the estate.” 
The passage quoted, although it in terms: 
applies only to the- powers of the manager 
of ,an infant to charge his ward’s estate, 
has been regarded as applicable to the’ 

á ; 


(1) 6 M. I; A. 393,.18 W. R. 81 n; Sevestra 253 .; 
2 Suth, P.O, J. 29; 1 Sar, P, C.J, 662; 19 B. R, 147, . 
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karta of a Hindu family to deal with the 
joint family property. 

Astual compelling necessity is not the 
‘sole test of the validity of a sonveyence 
or mortgage of the family estate by the 
manager acting without the express sonsent 
of the other members. If without proving 
datual nesessity in the ordinary sense of the 
term, it ean be shown that the transaction 
was one which was olearly benefiejal to 
the “interests of” the family as a whole, the 
transaction would be within the manager's 
‘authority; and the eonsent of the other 
members would be implied, although not 
expressly given. In either case, however, 
‘the onus is upon the alienes or mortgages 
to prove that the transaction was for the 
interest of the family as being either 
nesessary or benefisial. 


-. It is not desirable to lay down any general 
proposition whieh would limit and define 
the various cases which might be slassed 
«under - the term benefivial, as above used. 
-It is slear, however, that all transastions 
of a purely 'spesulative nature would 
properly be excluded. On the other hand, 
‘the sale of unprofitabls or waste lands 
bringing little or no return, in order to 
‘Invest the proceeds in lands more adapted 
bo the requirements of the family although 
of smaller area, might in many ‘tases be 
“just as olearly permissible. Each oase must 
.be examined in the light of the  faota 
proved and the surrounding ciroumstanses, 
‘The diffisulty whish presents itself in the 
present ease is that thera is prastiollay 
.no evidence from whioh a definite oon. 
elusion ean be arrived at as to the benefit, 
if any, which acorued to the joint family 
from the mortgage transaction in question. 
The mere fact that money is borrowed 
to enable the manager to purohase im- 
 moveable property cn behalf of the family 
-does not in itself ereate any presumption 
that the transaction was beneficial to the 
‘family so as to, authorise the manager to 
.hypotheeate existing family property by 
sway of sesurity for | the loan. Soma 
negessity for the transaction or some benefit 
resulting to the family therefrom must in 
all sueh sases be shown. ; In poe Aivar . 
AD Amirthasamt Odayar (2). is laid” 


i Rer 44 Ind. Cás, 605; 23 M, L, T, 245; 1018) M. W, 
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down by the Madras High [Court that 
the sale or mortgage of ancestral landa for 
the purpose of purohasing other landa oan 
only be justified if there is a clear benefit 
to the family. In Ohrran;? Lol v. Ganga 
Ram (8), where the manager of the joint 
Hindu family sold a house belonging to 
the family and obtained in return a nusu- 
fruotuary mortgage over a shop, the High 
Court at Allahabad at the instance of the 
sons of the mortgagor sət aside ths sale. 
"We do not think," said the learned Judges 
who deoided that sase, "that the mere 
fact of a mortgage having been exeeuted 
whioh would enable the vendor, the father 
of the plaintiffs, to remain in possession 
of the mortgaged shop and enjoy the 
usufruoft, ean neoessarily be deemed to be 
a benefit to the family.” 

From the evidence on the resord in the 
present ease I am unable to find that any 
benefit to the joint family arising from the 
mortgage has been proved. With 
respeot to the learned Judge, I think he 
approached the question for deoision from 
a wrong standpoint, Beeanse the sum 
borrowed was spent in asquiring the tjara 
property and besause all the defendants 
enjoyed tbe produce of that property, he 
considered that they were benefited thereby 
and that the mortgage was, therefore, 
authorised. He did not consider whether the 
mortgage sould be justified on the ground 
that tke transaction as a whole was bene. 
ficial to the interesta of the family, 
I think on the evidense before him he 
ould hardly have: desided that it was. 
It was argued before us, as apparently 
it had been argued before the learned 
Judge, that as the sons of Sheodani had 
been instrumental in eolleoting the profitas of 
the ¿jara property and had apparently shared 
in the enjoyment of those profits, they 
Shculd be taken as having assented eto or 
ratified the mortgage contract. I am quite 
unable to aesept this view. So to hold 
would be tantamcunt to desiding that in 
all eases like the present every member of 
the family, who did not expressly repudiate 
all interest or share in the proseeda of the 
property purchased with borrowed money 
must be taken to have assented to the loan 
the mortgage exeouted to seoura 


(3) 42 Ind. Cas. 670; 15 A. L. J. 763, 
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it, although they were not parties to the 
mortgage. It is not suggested how they 
were to act or in what manner they were 
to express their dissent from the transao- 
tion. Until partition they oould not claim 
any definite share inthe proceeds of the zjara, 
nor does it appear that any such share was 
allotted to them orto what extent, if any, 
they derived any benefit from the transas- 
tion. 


It was next sontended that whether or 
-not the mortgage was a beneficial one was 
a matter specially within the knowledge 
of the defendants and that the onus of 
proof was thereby shifted to them. The 


sase of Murugesam Pillat vw. — Manmicia. 
vasaka  Lesska Gnana Sambanda Pandara 
Sannadht (4) was referred to. That case 


was one in whioh the question for determina- 
‘tion was the validity of a mortgage 
granted by the head of a religious in- 
stitution. It was contended that there was 
no legal neeessity for the mortgage. The 
transaction, which had to be erquired into, 
had taken place more than 25 years before 
the institution of the suit. The lender and 
the borrower were both dead. The transaa: 
tion had been recognised Ly several succes: 
sors-in office of the original borrower, and 
the only satisfastory evidence obtainable on 
the point at issue was that of the aesount 
books of the institution whioh were not 
produced, although they were in the de- 
fendant’s possession. There was some evi- 
dence that the loan was made for the 
purpose of the muth but none to the 
contrary and in the absense of the doeu- 
mentary evidence in the defendant’s posses- 
sion which would have thrown light on 
the question, their Lordships sonsidered 
themselves justified in drawing an inference 
adverse tothe defendant. In the present 
ease there is nothing to indicate that the 
question of the benefit or otherwise of the 
transaction is a matter specially within 
the knowledge ofthe defendants. Ths two 
principal parties to the mortgage are alive. It 
was exeouted some eight or nine years before 
the institution of the suit. There would 


e 
(4) 89 Ind. Cas, 659; 21 O. W. N. 761: 21 M. L. T. 
988; 32 M. L. J. 369; 16 A. L. J. 281; 1 P. L. W. 467; 
5L W. 769; 40 M. 402) 19 Bom, L. R. 456; 26 €. D. 
ds 589; (1917) M. W. N. 487; 44, I. A. 08 (P. C.). 


INDIAN OASES, 


determined that 


coo [1920 


have been no diffisuliy in produeing on 
behalf of the plaintiffs the evidenss of 
tenants and othersto show what the actual 
income of the property purehased was. 
The plaintiffs themselves also had an 
interest in one at least of the villages 
comprised in the :jara. It is true that 
the books of the defendants might have 
given the information required by the plaint- 
iffa in a compendious form, but the plaint. 
ifs cannot on that  aesount, where no 
attempt has been made to obtain the nesessary 
evidenee whish was available from other 
sources and where no application for pro- 
dustion of the books has been made, get 
rid of the onus, which lies upon them. 
Where it is open to both parties to produce 
evidense eonoerning the existence or non- 
existense of a particular fact, the party 
upon whom the burden of proving the 
fact lies, does not discharge that burden by 
showing that the other side sould equally 
well have proved the sontrary. 

It was next contended that even if the 
mortgage was uot valid as against the in- 
terest of the sons of Sheodani, the plaintiffs 
were entitled to a decree against Sheodani's 
share in the mortgaged property. This 
question was discussed at length in the 
judgment of this Court in the recent oase 
of Amardayil Singh v. Har Pershad Sahu 
(5) and desided contrary to the contention 
of the mortgages. The prinsiple applied 
there, which follows the most recent pro- 
nouncemenís of the Judicial Committee, 
governs the fasts of the present .ease. It 
is sufficient to refer to the case of Narain 
Prasad v. Sarnam Singh (6), where it was 

“a mortgage of the joint 
family property of a Mitakshara . family by 
its karta, unless necessity or an antesedent 
debt is proved, is void, the transection itself 
gives to the mortgagee no right against the 
karta’s interest in the joint family property; 
This deoision of the Privy Council has 
been referred to-in two subsequent oases 
which eame before their Lordships’ Board 
as finally determining the law on thia 
subjeet. See Anant Ram v. Collector -of 


(5) 58 Ind. Cas, 72; 1 P. L. T. 511. 

(6) 40 Ind. Cas. 284; 44 I.A. 108; 15 A.L, J. 684; 
2 P. L. W. 29; 21 0. W. N,990; 88 M. L. J, 39; 19 
Bom. L. R. 646; 26.0. L, J. 97; (1917) M. W.N. 516; 
6-L,-W. 384; 89 A, 800 (P. O4). ' 
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Hiah (7) and Manna Lal v. Karu Singh (8) 
desided on the 29th July 1919. 

It is true that in sertain oases, where 
the property has already passed into tha 
hands of the mortgagee and speoial sir- 
eumsíanees are proved giving riae to an 
equity in his favour, the Court, whilst set- 
ting aside the transfer at the instance of 
those members of the family who are not 
bound. by the transastion, may do so upon 
terms that the property be reatored in 
definite shares with a lien upon the morb- 
gagor’s share in favour of the mortgagas. It 
is traa also that spesial considerations arise 
in 063868 where the property has been sold 
or attached in execution of a deoree at the 
instanse of the mortgages. The present 
ease, however, is not one of such a natura 
and in my opinion it is governad by the 
prinsiples laid down by their Lordships in 
Narain Prasad v. Sarnam Singh (6). 

Lastly it was contended that section 65 
of the Indian Contriss Ast applied, if the 
Court should eonsider that the olaim could 
not be enforsed on the ground that it was 
void, in so far as the contrast imposed a 
personal liability upon the mortgagor it 
was valid and subsisting, , but it ia no. 
longet enforceable against the mortgagor 
personally by reason of the operation of the 
Limitation Ast, Such a case does fot some 
within the provisions of seetion 65. If the 
plaintiff has lost his right to sue, it is 
not because the contract has basome void 
but begause through his own lashesit has 
besome unenforceable. Moreover, as.to the 
elaim against the property, the section has 
no operation in a sass where the parties 
must bedeemed to have known that the 
eontraob was one which could .notbind it, 
In my opinion this appeal should be allowed, 
the judgment aud deoree of the Subordinate 
Judge should ba reveraed and the suit 
should be dismissed with sosts here and in 
the Court below, : 

MuLLICK J.—I agree, 


Appeal allowed. 


(7) 44 Ind. Cas. 200; 40 A. 171; 84 M. L. J, 291; 7 
L. W. 323; 4 P.L. W. 226; 16 A. L. J. 245; 23 M. L, 
T. 228; 22 C. W. N. 481; 27 C. L. J. 383; 20 Bom. TL. 
R. 524; (1918) M. W. N. 446 (P. C.). 

(8) 66 Ind, Oas. 768; 1 P. L. T.6 (P. O.). 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Frast Civit, Appears Nos, 1, 20, 23 AND 46 
or 1918. 
July 28, 1919. 

Present; —Mr, Lyle, A. J. O. 
BANSI DHAR —DEF£NDANT— ÁPPELLANT 
vors$us 
SITA RAM AND OTHERS-— PLAINTIF ES 


RESPONDENTS. 
Wajib-ul-arz, entry in, construction of —Oustom— 
Hindu widow, succession of, and power to alienate, 


The wajib-ul.arz of a village recorded 2 family 
custom regulating the succession of a Hindu widow 
and her power of transfer in the following words: 
"If among the wives one has sons and the others are 
sonlesg, the latter will remain in possession of the 
property for their Jives without aright of transfer by 
sale or mortgage and after their death the property 
will go to the son or sons of the first wife, But if 
none of the widows has sons, all the wives will be’ 
the owners and remain in possession of the pro- 
perty in equal shares with power to transfer, and 
after their death the next heirs will be the owners:" 

Held, that the foregoing provision in the wajtb-ul. 
arz afforded clear evidence of the existence of a 
family custom whereby & sonless Hindu widow had 
a life-estate with full power of transfer during her 
lifetime, and that after her death whatever pro- 
perty may not have been alienated would go to her 
husband’s heirs, but thatif there were more widows 


‘than one the sonless widow would be allowed to 


remain in possession of a share for her life-time 
without any right of transfer, and that on her 
death the property would go to the son of the co. 
widow. [p 309, ool. 2.] 


Appeals against the order of the Sub-Judga, 
Luoknow, dated the 19th Desember 1917. 

Messrs, Rajeshwart Prasad and Daya Kishen 
Seth, for tha Appellant, 


Mr. L, N, Srivastava, for Respondent No. 5. 
APPEALS Nos, 1, 20, 23 ann 46 ov 1918, 

JUDGMENT,—Kandhai Singh was the 
owner of a 6.annas 4-pies share in the village 
of Isapur. He had no children and on his death, 
mutation of name was effeated in respest of a 
38-annas 2-pies share in favour of his mother, 
Musammi Jaini, and of an equal share in 
favour of his widow, Musammat Reoti. 
Musammat Jaini died in 1887 and after her 
death the share in her name was recorded 
in the name of Musammat Reoti in the 
revenue papers. On the 5th of January 
1887 Musammat Reoti exeeuted a deed of 
gift in respeat of 2 annas oué of the 6-annas 
4.pies share in favour of Ramoharan, father 
of Mathura, defendant No, l, and of Narpat, 
defendant No. 9. On the 7th of May 1887 
she exesuted another deed of gift in respact | 
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of S.apnnas- lO.pies share ont of the re- 
maining 4 annas 4 pies of a house and of 
eertain moveable property -in favour of 
Mathura, defendant No, 1. On the 5th of 
March 1898 she executed a sale-deed in 
respect of a grove ineluded in the 6-annas 4- 
pies share in favour of defendant No. 3, who 
transferred the grove to Bansidhar, the de- 
fandant No. 4, by a sale-deed dated the 
‘23rd March 1916. On the 4th August 1913 
Mathura and Narpat, defendants Nos. l and 
2, executed in favour of Umrac, defendant 
No. 5, a /usufructuary mortgage of the 2. 
annas share transferred to them by the deed of 
gift of the 5th of January 1887, On the 18th 
of April 1916 Musammait Reoti executed a 
Will leaving the 6 pies share remaining 
to her to Mathura, defendant No. 1. Mu- 
sammat ‘Reoti died on the 19th of May 

1917. ; 

Plaintiffa Nos. 1 to 4 in Suit No. 144 of 
1916 are admittedly reversioners of Kan- 
dhai Singh. They eame into Court alleging 
that on the death of Kandhai Singh Musam- 
mat Reotisueceeded to his whole estate as a 
Hindu widow, that she had no power of 
alienation and that all the transfers which 
were made by her from time to time were 
inoperative and not binding upon them after 
her death. They sued for a deslaration to 
this effect, for possesion of the 6 annas 
4-pies share in the village of Isapur, the house, 
the grove and the moveable property trans- 
ferred by Musammat Reoti and for mesne 
profits. Rup Chand, plaintiff No. 5, waa joined 
as a plaintiff in the suit as the purchaser 
from the plaintiffs Nos, 1 to 4 bya sale.deed, 
dated 30th of May 1916, of half the property 
left by Musammat Reoti. 

Another suit No. 59 of 1917 was beh 
by one Kewal Singh against the transferees 
for recovery of a share of the property left 
by Kandhai Singh. He alleged that he waa 
the legitimate son of Ganga Singh who was 
the nephew of Kandhai Singh’s father and 
that, therefore, he was one of the reversioners 
of Kandhai Singh and entitled to a share in 
the property. He oleimed that Musammat 
Reoti had sueeeded merely to the estate of 
a Hindu widow in the property left by 


Kendhai Singh aad that she had no power of : 


alienation, 

. Both the suits were tried together and 
were desided by a single judgment. The 
] earned Subordinate Judge held that Kewal 
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Singh, the plaintiff in Suit No. 59 of 1917: 
was not the legitimate son of Ganga Singh 
and that, therefore. he was not one of the 
reversioners of Kandhai Singh and dismissed 
this suit on that ground. He also held that 
Musammat Rsoti bad merely the limited 
interest of a Hindu widow in the property 
left by Kandhai Singh and he deoreed the 
plaintiffs’ suit with regard to the 6 annas 
4 pies share, the house and the grove. For 
the purposes of the appeals now before ms 
it is neeoessary in the first instance to 
consider whether the finding that Musam- 
mat Reoti had no power of transfer is correst. 
If Musammat Reoti succeeded to full estate 
in the property of Kandhai Singh with 
complete power of alienation, both the suits 
must admittedly fail and it will not then 
be necessary to consider the other questions 
raised in the appeals which have been 
filed. 

Four separate appeals Nos. I, 26, 23 and 
46 have been filed against tho decision of- 
the Subordinate Judge. Appeal No. 1 has 
been brought by Mathura, Narpat and Umrao, 
defendanta Nos. 1, 2and é, in Suit No, 144 of 
1916, Appeal No. 20 has been brought 
by Kewal Singh, defendant No, 6, and Baldeo 
and Sant Bakhsb, defendants Nos. 7 and 8, 
in Suit No, 144 of 1916 as assignees of 
a Bhare "from Kewal against the deoision 
in that snit, and Appeal No. 46 has been 
brought by the same appellants against 
the decision in Suit No, £9 of 1917. Appeal 
No. 23 has been brought by Bansidhar, defen- 
dant No. 4, in Suit No. 14% of 1916 with regard 
to the grove, ; 

The transferees alleged that there was 
a custom obtaining in the family of Kandhai 
Singh under whioh ehildless widows sucoeed- 
to the property left by their husbands 
with full power of alienation. In support- 
of this contention they have producsd the- 
wajtd-ul arz of the village of Isapur and: 
have given evidence of instanees in the, 
family in whioh the alleged oustomary right 
has heen exersised; and oral evidence 
has also been prodused to prove the existence 
of the alleged custom. The material clauses 
of the wajib ul arz are as follows: — 

“If there he several wives of the deceased 
of whom each has sons, namely, one wife: 
has one son and the *other wife several 
sons, the son ofone wife will own and 
possess’, one half of the! propertyl'and tha 
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sons of the other wife will own and possess 
the other half of the property. If amongat 
the wives one has sons and the others are 
sonless, the latter will remain in possession 
of the property: for their lives without a 
right of transfer by sale or mortgage and 
after their death the property will go to the 
son or sous Of the first wife, Bat if none 
of the wives has sons, all the wives will be the 
owners and remain in possession of the pro- 
perty in equalshares with power of transfer. 
After their death the next heirs of the husband 
will be the owners." 


The vernacular words used in the last 
sentence are malik wa gabis ba ikhtiar 
inikal. In the oase of Punni v. Chet 
Ram (1) the terms of the wajih ul-arz were:— 
A sonless widow suceeeds.to her husband's 
estate, She also has power of making 
alienation, After her death her share 
devolves upon ' her husband's - heirs”; 
aud it was held that this wajtb-ul-are 
afforded ‘evidences of the existense of a 
eustom whereby a sonless widow had power 
to alienate the property left by her husband, 
with the: provision that after her death 
whatever property had not been alienated: 
should go to her husband's heirs, and that 
ruling was followed in Sesond Civil Appeal 
No. 272 of 1918 desided by this” Court 
on the 14th April 1919. The terms of the 
wajib ul-crg in the present instance are 
even olearer than in Punni’s case (1), 
and as no sonflisting decision of this Court 
has been sited, it would bs desirable merely 
on the prineiple of siare decisis to follow 
the ruling in that sase, 


There are, however, in the present oase 
other grounds on which it seems to me it 
should ha held that the eustom relied 
upon by the transferees has been proved, 
It has been urged that where it is possible 
to- eonstrue the terms of a wajib-ul-arz 
resiting a oustom in assordance with the 
ordinary Hindu Law, that construction should 
be given to it; but in the present instance 
it must be noted that in this wajib ul ars 
not one of the other olauses recites a 
custom whioh could possibly be aonstrued 
as in aosordanes with the ordinary Hindu 
Law, and it ie, therefore, probable that the 
custom recited in the last sentense of the 


(1) 24 Ind, Cas. 640; 10. J, J, 819, 
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waitb-ul-arz is also one whioh is not in 
accordanse with the ordinary Hindu Law, 
It is also. to be noted that in the sentenge 
just preseding the one relied on by the 
transferees it is expressly stated that if 
amongst the wives one has sons and the 
others are sonlese, the latter will remain in’ 
possession of the property for their lives 
without a -right of transfer by sale or 
mortgoge; and if would, therefore, follow 
that the power of transfer expressly given 
in the sentence relied on by tho transferees 
would mean, especially when the widows 
are referred to as malik wa qabiz, not the 
sonditional power of transfer allowed to 
Hindu widows buta complete power of aliens: 
tion, Reading the wajib ul arz as a whole T 
take if to mean that where there are no sons 
by any of the widows, the widows have a life- 
estate with full power of transfer during 
their lifetime and after their deaths what- 
ever property may not have been alienated 
wil go to their husband's heirs, while if 
there be a son by any of the widows, the 
sonless widow will be allowed to remain 
in possession of a share for their lifetime 
without any right of transfer and the 
whole property after their death, will go to 
the son by the other wife. This sonstrac* 
tion of the wajib ul are ig supported by at 
least two instances in whioh gueh transfers 
have been made. 

The first instance is that of Musammok 
Gulbi, the widow of Kalian, who transferred 
a l-anna 9 pies share in favour of one 
Gur Bakhsh by a sale deed dated the 12th 
of June 1874, The learned Subordinate 
Judge discards this instance on the ground 
that the transferee was one of the nearest 
reversioners to Kalian and considers it 
possible that the sale may have been made 
with the consent of the other reversioners, 
and also on the ground that Musananat 
Gulbi died only eight or nine years ago and 
there is still time in whioh the other 
reversioners can institute a suit to recover 
the property. There is, however, nothing 
on the resord to show that Gor Bakhsh 
was one of the nearest reversioners, nor is 
there any proof that the apgnsent of the 
was obtained to the 
transfer, and the mera fact that the 
transfer was made so fat back as 1874 
and has not been sontested up to the 
present time is certainly on indisation that 


310 
BAIJU SINGH t, DHAPI KORR. 


the other reversioners have no intention of 
eontesting it. 


, The other instanee is that of.Musammai 
Chhabila, the widow of Mendai, who exeeuted 
a sale-deed in respect ofa house in favour 
of Hira Lal on the 16th of September 
1911. The learned Subordinate Judge 
rejected the instance on the ground that 
as Hira Lal was‘the Patwari of the village, 
the reversioners of Mendai would haveagreed 
to the transfer and also on the ground 
that as the sale took place only six years 
ago. the .reversioners have still time to 
sontest ifs validity. No evidence bas been 
cited that the reversioners of Mendai did 
eonsent to tke transfer, and the fact that 
although they have sneseeded to the other 
property they have not attempted sinee 
the death of Musammat Chhabila to contest 
the validity of the transfer, is an indios- 
tion that they acknowledge the existence 
of the custom. It ie further to be noted 
that not & single member of the family 
has. been produced by the other side as 
a witness to deny the existence of the 
alleged eustom, nor has avy instance been 
sbown in which a reversioner has successfully 
eontested such an alienation. 


Several witnesses have also been produced 
to give evidence of theexistenee of the 
alleged sustom. Some of these at least 
belong to Kandhai Singh’s family, and they 
allege that they have heard of the existence 
df the custom from their ancestors. The 
evidenee of these witnesses taken by itself 
would perbaps not be of much value, but 
espesially as not a single member of the 
family has been produced by the other 
side to deny the existence of the alleged 
eustom, the evidence lends some support to 
the view which I have taken of the correot 
jntérpretation of the wajibewl-arz, Taking 
all the oireumstanses into sonsideration, I 
am of opinion that the existence of the 
'sustom set up by the transferees has been 
proved, - - 

The result is that Appeals Nos. 1 and 23 
are allowed and Suit No. 144 of 1916 will 
‘stand dismissed with costs in both Courts, 
‘Appeals Nos. 20 and 46 are dismissed withe 
eoBta, 

Cross-objestions were filed on behalf of 
‘the pleintiffs-reepondents bnt were not presred. 
They are accordingly dismissed with oosts. 
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Appear No, 17 or 1919, 
For orders in this appeal see my judg. 
ment of to-day’s date in First Civil Appeal 
No, 1 of 1918. 


Appeals Nos. 1, 17, 23 allowed; 
Appeals Nos, 20, 46 dismissed. 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No. 32 
or 1517, 
July 26, 1920. 
Present:;—Sir Dawson Miller, Kr., Chief 
Justise, and Justice Sir B. K, Mulliek, Kr. 
BAIJU SINGH AND orHERS— DEFENDANTS 
Nos. 6 & 7—APPELLANTS l 
versus 
Musammat DHAPI KOER— PLAINTIFF, 
DAULAT SINGH AND OTHERS— 


DEFENDANTS —RESPONDENTS, 
Principal and agent—Pardanashin lady carrying on 
money-lending business—Manager, power of, to enter 
into contracts on behalf of principal. 


Where a pardanashin lady sets up in business as 
money-.lender and it is proved that she employs 
a manager to transact that business on her behalf and 
herself sees nobody, it must be taken that she holds, 
out to thg public that the manager has full authority 
to act on her behalf in all matters connected with 
that business and she is not entitled, when it suita 
her convenience, to repudiate contracts so entered 
intoon the ground that express authority is not 
proved. [p. 812, col. 2,] 

Appeal from a deoision of the Additional 
Subordinate Judge, Patna. 

Messrs. Kulwané Sahat and Stveshwar 
Dayal, for the Appellants. 

Messrs. S. O Mitter, N. O.. Sinha and 
Ragho Prasad, for the Respondents, . 

JUDGMENT, 

MiLLER, O. J.— On the 11th of Desember 
1298 Daulat Singh, the defendant No, 1, 
on behalf of bimaelf and other members 
of his family, ho were joint with him 
in estate, executed a mortgage bond in 
favour of the plaintiff, Musammai Dhapi 
Koer, who sarries on a Mahajani business 
at Mongbyr. The bond was given to 
sesure an advance of Hs. 5,100 esarrying 
sontpound interest at one per cent. per 
mensem. Nine differant properties were 
hypothesated by the bond ineluding an 
interest in Mouzah Sabauwa, better known 
as Domaria.. On that property there was 
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a prior inoumbranse in the form of an 
wara or zarpeshgt lease to the amount of 
Rs, 1,745. By ol&use 8 of the bond in 
suit it was stipulated that “if the mortgagors 
shonld sell that property, then the balance 
of the purchase money after paying the 
prior inoümbranee on it shonld be paid to 
the Mahajan and the Mahajan shall be 
bound to assept the remaining sonsidera- 
iion money and free the property from the 
security of this bond.” 

In September 1900 Daalat- Singh wished 
to sell. Mouza Sabanwa and  approashed 
ihe $jaradars, who are the appellants before 
us and are defendants Nos. 6 and 7 in 
the suit, sod suggested that they should 
buy it. On being informed that it was 
‘mortgaged the appellants refused to buy. 
Daulat then stated that if they would 
buy, he eould get the property released. 
Abhai Narain Singh and  Nathu Singh, 
two sons of the appellant, Baiju Singh, 
then acoompanied Daulat to the plaintiff'g 
plage of business, where they had an inter. 
view with Janki Marwari, her man of 
‘business and general manager. The 
plaintiff herself is a purdanashin lady and 
her busiuess is transacted through Janki. 
‘At that interview, according to the evidence 
‘of Abhai Narain, Janki, who must Wb pre. 
sumed to have had knowledge of the 
provisions of alause 8 of the mortgage 
bond, was asked how mush he would 
rcquire to release from the mortgage the 
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to the appellants. He agreed to assept 
Rs. 1,000. At that time it does not 
appear that any terms had been agreed to 
as to the purobhase price between the vendor 
and purehsser, but -Janki agreed to assept 
Rs. 1,0C0 as the balance payable to him 
in the event of the property being sold 
and said he would release the property 
‘after the Kabala or sale.deed had been 
executed, Relying upon this promise the 
‘appellants took a eonvéyanee of the 
property from Daulat Singh but agreed to 
‘pay Ra. 3,478  whieh, ^ after paying off 
the ineumbrance of Rs, 1,745 and the 
. ‘Rs, ‘1,000 to the mortgagee, left a balanoo 
. of. Rs. 738 which was paid to Daulat'in 
_ceash:. The Kabala -wgs executed on the 
.13thzSeptember- 1200 and on the same 
day, whether before-or after it does not 
appear, the Rs. 1,000 was paid .over to 
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Janki in the presence of several other 
persons, inoluding the two sons of Baiju, 


Daulat, the mortgagor,:Sbamla], a Pleader 
employed by Janki, and Khetish Dass, a 
servant of the Musammet Janki, was 


asked to give & registered deed of release, 
This he refused to do bnt said-he would 
endorse the bond. danki then asked his 
Pleader to write the endorsement, The 
endorsement was thereupon written ont, 
not by the Pleader but by another man 
who was present, at the Pleader’s diota- 
tion and was signed by Khetish Das, who 
dessribes himself as am muthtear on behalf 
of the plaintiff. 

In his evidence Janki pretended, for it 
san be nothing more than pretence, that 
he wea not aware of the terms of the 
endorsement or that it purported to release 
the property, This evidence is in my 
opinion manifestly untrue, Thata Marwari 
in his position should stand by and see an 
endorsement written on the bask of his 
mortgage bond without ascertaining what 
the terms of it were, even if it were in 
a language whieh he could not read, is 
one whioh I cannot entertain. Moreover 
the endorsement was diotated by his own 
Pleader in his presenoe and signed on 
behalf of the Musammat, and I have no 
hesitation in finding that everything was 
so done with his fall knowledge and 
approval. The release is in the following 
words: Having received oze thousand 
rupees kept in deposit out of th» oon. 
sideration money of Mouza Sabanwa other- 
wise salled Daomaria, Pergana  Ghyaspur, 
through Nathu Singh brother of Titai 
Singh and Baija Singh, vendees of the 
said Mouza I have released the said Mouza.” 
It is signed by Khetish Das, as already 
stated, on behalf of the plaintiff and by 
Daulat Singh, the mortgagor, 

The endorsement was never regis- 
tered. The plaintiff sontended that as a 
release of the property it was worthless 
beeause under sestion 17 of the Registra- 
tion Aet. (XVI of 1908) it required to be 
registered, whieh formality had not been 
complied with and the endorsement oould 
fot, therefore, be received in evidenae or 
affest the property somoriged therein. It 
was further contended that Jenki had no 
authority to release the property on behalf 
of the plaintiff, 


; the relenare did not 


es 
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“Tho Jearned Subordinate . Judge scn- 
gered that cnihe authority cf Ganga Bekhsh 
v. Jagannath (1), which followed the 
earlier desisicn of the Allahabad High 
Court in Gurdial Mal v. Jauhri Mal (z), 
require registration. 
He found, however, that there was nothing 


'to show that the plaintiff authorised ithe 
' release, 


He decreed the sale of the pro- 
erty in queston together with the other 
properties hypothecated.. subject to the 
purchaser’s lien for the amount of the prior 


" ineumbrance, which they bad paid off. 


` From’ this decision the defendants Nce, 6 


-ard 7 have appealed. In my opinion íhe 
. evidence 


is sufficient to establish that 


.Janki Marwari had foll authority to enter 


into the agreement upon which the appel- 
lants rely. From Janki's evidenoe it appears 
that he arranged the terms of the loan and 


'.. of the mortgage in 188. He salla himself 


the plaintiff's Gomashta and ia referred to 
by the other witnesses for the plaintiff as 
her karpardaz and her manager. He states 
in his evidence given in 1916 that he bad 
locked after the plaintiff's money lending 
business for the last 17 or 18 years; that 
would be from 1698 or 1899,. and he says 
that he is stil] her chief officer. He fur- 
ther rays that no one can speak to the 
plaintiff direst. Anything that has to be 
said is done through him and no payments 
ean be made during his absence. All the 
plaintiff's witnesses agree that the business 


' transactions of the plaintiff are done through 


Janki, and no one of them denies that he 
bad full authority to aot on her behalf. 
I infer from this evidence that Janki is 
held out by the plaintiff to be ber gereral 
agent for transacting on her behalf all 
matters eopnneoted with her money-lending 
business and that he had authcrity to 
enter into any agreement in respeot thereto 


. on her behalf, Where a pardahnashin lady 


' ge 


sets up in business as a money.lenderand 
it is proved that she employs a manager to 
transaet that business on her behalf ard 
herrelf sees nobody, it must be taken that 
she holds out to the publie that the mana- 
ger has full “authority to ast on her be 
half in all mations connected with that 


(1) 27 A. 206, A y. N. (1906) 2€6; 1 A. L. J, 668. 
42) 7 A 820; A. W. N. (1685) 379, 4 Ind, Deo. (x. e) 
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businers,-srd sbé is not entitled, when: it | 
enits her eonverience, to repudiate eontrasts 
sco entered into on the ground that express 
authority is not proved. 

It was conténded, however, on behalf of 
the respondent that the release endorsed 
upon the bord was a dosument whieh re. 
quired to be registered under sestion 17 of 
the Registration Ast and was not exempted 
by reason of enb-olanse (ai) of elause (2); 
as it purported to extinguish a mortgage 
and, therefore, could not be used in evidence. 
It is not recessary in tbe view that I 
take of the fasts of thie case to deside this 
point. Assuming, without desiding, that tke 
endorsemant in so far as” it purporis to 
release a portion of.the property mortgaged 
msy be taken to extinguish the mortgage 
within the meaning of sestion 17 (9) (zi) 
of the Registration Act, that was an agrees, 
ment beteeen the mortgagor and: mort: 
gages. The agreement relied on by the 
appellants is a eontract coneluded verbally 
between Janki on bebalf of the mortgagee’ 
anc the appellants who were not parties to 
the mortgage, whereby Janki agreed to 
accept the sum of Hs. 1,000 in considera. 
tion of releasing the property in question 
from the bond. Such an agreement ean ke 
medewverbaly. Relying on that promise 
the appellants purehased the property and 
paid to Janki the sum agreed upon. This 
he accepted but refused to oarry out his 
part of the bargain by givirg.a valid 
release of “the prcperty. The appellants 
put themselves in a worse position actirg 
on the representation of the respondent by 
purchasing the property, if in fast it is 
still subject to the mortgage lien. In my 
opinion the respondent is estopped as 
agairst the appellants from seekirg to ene 
forse the mortgage against the property 
which is now in their hands. ME 

I would allow this appeal with aoats 
to the appellants here and in the Court 
below, and order that the deeres of the 
lower Court be varied by deolaring that 
the share in Movza Sabanwa better known 
as Dumaris, Pergana Ghayaspur, purebased 
by the appellants cannot be sold in execu- 
tidn of the mortgage decree. 

MULLIOK, J,—1 agree. 
Appeal allowed, 
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NAGPUR JUDICIAL GOMMISSIONER'S 
COURT. 
is Sener Civic ApptaL No. 50-B or 1916, 
, Marah 27, 1917. 
. . Present :— Mr. Stanyon, A.J, C. 


nd -RADHA KISAN—PLAINTIFE-— 


- ; APPELLANT 
: ; terétus 
HIRALAL AND. OTHERS — DEFENDANTS 


— RESPONDENTS, 

” Negotiable Instruments Act (XXVI of 1881), s. "- 
Hundi drawn by firm at one place om its branch at 
‘another, nature of— Liability under such hundi— 
Hundis, nature of—BNegoliable Instruments Act, when 
applicable—Bill of exchange and promissory note, dis- 
tinction between, 


“A hundi was drawn by a firm at Á on a branch 
of its firm at B; to pay a certain sum of money 
within a prescribed number of days. At B the 
hundi wag indorsed to X, who paid the full value of 
the instrament. Ine suit by X to recover on the 
hundi 

' Held, thatthe hundi was not an ambiguous dos: 
ment within .the meaning of seotion 17 of the 
Negotiable Instruments Act, nor was it a bill of 
exchange: it wasa promissory note and was governed 
by the provisions of that Act relating to a negotiable 
instrument in that form, and that beth the drawer 
and the-inderser were liable jointly and severally 
for half the amount, and the indorser alone was 
liable for the remainder, [p 31€, col. 1; p 317, col. 1,] 
. Hundis are negotiable instruments written in some 
oriental language, being sometimes bills of exchange, 
and at others promissory notes, and arg subject to 
local ugages, and these usages are unaffected by the 
provisions of the Negotiable Instruments Act In 
a suit based on a hundi, the first essentialis, whether 
the hundi is a promissory note or a bill of exchange; 
if it is a promissory note, the provisions of that Act 
relating to bills of exchange ought not to be applied; 
if it is neither one nor the other, the Act cannot be 
applied, the case being governed by the general law 
of contract. [p. 318, col. 2; p 814, col, 1.] 

The Negotiable Instruments Aot deals only with 
promissory notes and bills of exchange and the 
distinction between these instruments is, that in a 
promissory note the executant promises himself to 
pay, in a bill of exchange he directs another to pay 
and the person liable is the responsible executant 
who has signed it and nothe who has scribed it for 
exeoution by another. [ p. 818, col, 2.] 


Appeal against the deoree of the Senior 
Sub-Judge, Akols, in Civil Suit No. 97 of 
1918, desided on the 2nd August 19106. 


Sir Bepin Krishna Bose and Mr. Vivian 
Bose, for the Appellant, 

Mr. M. V. Joshi, for the Respondents, 

JUDGMENT.—This appeal bas been ee- 
tremely well argued by both sides, and I 
must acknowledge the substantial assistance 
which has been given to me by what was 
said atthe Bar. A sertain amount of gom. 
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plexity has been introduced into the case 
_ by the application of the Negotiable Instru- 
ments Aot, 188], toa hunde. It ia the ft- 
ling of the English boot to an Iodian foot, 
the’ dressing of an oriental figure in a 
London’ made suit. The enastment purports 
to deal with (1) promissory notes, (2) bills 
of exshange and :3) cheques. The charas- 


ter of each of these’ classes of instroments 


in England sommersially 
and legally. In the Negotiable Instruments 
Aot, 1881, whioh only preceded by a few 
"SOHO the passing of a somewhat similar 
enacimentin England the Bills of Exehange 
Ast, 1882 (45 and 46 Viet. o. 61) — we are 


is well known: 


furnished with dcfinitions in seotions 4,5 and 


6, frcm a perucal of which itis clear that 
& obeque is treated asa particular form of 
a bill of exchange, Therefore, the enast- 
ment deals practically with two classes of 
instruments, namely, (1) promissory notes 
and (2) bills of exshange. The broad 
distinetion between these two may be stated 
shortly to be this, that in & promissory 
note the exeoutant promises to make pay- 
ment himself; in a bill of exchange Le 
direats some other person to pay. It 
follows that there are two parties to a pro- 
missory note and three to a bill of exchange. 
Seotion 7 rames the maker of a bill of 
exchange the “drawer” and the person 
dirested to pay is called the "drawee." 
But for the fact that there has been some 
confusion over the matter in the present 
ease, it would not be neeessary to point out 
that the maker or drawer of a negotiable 
instrument isthe responsible exeeutant who 
has signed it, and not he who has soribed 
it for exeention by another, - 

The Indian sommercial community earry 
on business with negotiable instrumenta 
called Aund?s, invariably written in some 
oriental language, and diverse in forum, being 
sometimes bills of exohange and at otker 
promissory notes, They are of course cub- 
jeot to losal usages. Section 1, Negotiable 
Instruments Aet, 1881, expreesly provides 
that nothing in the enaetment shall affest 
any local usage relating to an instrument 
in an oriental language, But praetiee has 
grown up, at least in the Mofussil Courts in 
Indis, to treat every hundi as if it were 
a bill of exohange, and to apply the above 
Aot bodily without qualifieation to every 
case wheres kundi is sought to be enforeed. 
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But the confusion that must arise from 
push a prastiee becomes evident when it 
is perseived that a hundi may be a pro- 
missory note or it may be a bil of ex. 
ebange, and that provisions enasted espoeial. 
ly for bills of exohange are wrongly applied 
£o a hundi which is a promissory note. 

In the present ease the lower Court has 
ireated^ the kundi in suit as if it were a 
bil of exehange payable at a specified period 
after date or sight, and has applied section 
66 of the above Ast to it; and there is 
A considerable amount of confusion of 'drawer' 
with ' drawee' inthe Conrt's finding on the 
6th isaue. The learned Judge appears to 
have considered that issne to refer to the 
drawee, whereas it refers to the perron who 
is stated, in the first few lines of the lower 
. Court’s judgment, to be the drawer of the 
- Aundi, 

Where an enactment relating to bills of 
exchange and promissory notes is applied 
in a suit based on a hundi, the first essential 
is to see whether the hundi in suit is in 
terms a promissory note or a Lill of excharge 
within the definition given by the Ast. If 
it shculd prove to be within the one nor 
the cther, then the Act cannot be applied, 
and the sase must be governed by the 
general law of contract. If it is either, 
then in the abseree of pleading and proof 
that some local] usage excludes the Aot or 
any part thereof, the Ccurta may, as a sound 
rule of practice, deal with such a kundi 
as if if were a negotiable instrument gov- 
erned by ihe enaetment. If this simple 
course had been followed in the present case, 
a good deal of the complexity due to mis- 
&pplieation of the law, arising from an in- 
accurate conception of the fasts, would have 
been avoided, 

The facts are particularly simple. The 
defendants 1 Hirala), 2  Jarkile], 3 
Nihalehand, and 4 Bhagwandas oarry on 
a banking Businéas at Khamgaon under the 
name and style of ' Dulichand Onkardas, ' 
&nd have been referred to in the plaint and 
in the judgment of the lower Courtas "Firm 
A" and “ defendant A." 

The defendants 5 Aidan, 6 Onkar. 
dag, 7 Kedar, 8 Q@opikisan and, 9 Balkisan 
formerly carried on a banking business at 
Akola, under the ename and style of 
'Deokisan Aidan,’ and have been referred 
io in the plaint and in the judgment cf 
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-advantage. In 


fatisfied as to the identity of the 
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tha lower Court as" Firm B" and " defend. 
ant B." 

It appears that Duliehand Onkardas did 
& good deal of business with the Bank of 
Bombay and other firms at Akola through 
Deokisan Aidan, and in the course of that 
business entrutted the latter with hurdi 


papers of different denomination, signed as 


hundis, but left blank to be filled up for them 
by Deokisan Aidan as required for busiress 
purposes, It is not surprising that Deokiran 
Aidan should have betrayed their sonfiding 
friends by using such papers for their private 
Gokaldas Natnsukhdas v, 
Radhakisan (1), First Appeal No, 37B of 1916, 
desided on the 5th December 1916, I bad 
one such case before nie, in whieh Deokisan 
Aidan, having pasted two wholly blank 
stamps, one on eaoh of & 12-annas stamp 
signed in blank by Nainsukh Gokuldas of 
Khamgaon; had written up-and negotiated 
a hundi for Rs. 5,000 for their private 
usé. 

The kundi in the present case is of the 


same kind, às will appear from the follow. 
































ing diagram and the translation of the 
eontents set out tberein:i— 
E AANE ENG NGGEN. © EEEE 
<n a 
(Hundi stamp of Rs.8/) (Hundi stamp of Rs. | /3) 
Written by Dulichand 
Onkardas. Accept the 


hundi as it stands. 
Signature of Hiralal of Balapur. 


Hundi sold by Dedkisan Aidan to 
Raghunathdas Rampratap. 


(Sb) AIDAN: 
Shri Parme&harji. 


Compliments to Bhaj Dulishandji Unkar- 
das of Khamgaon from Dulichand Unkardas 
of Kbamgaon, Further a hundi fcr Re. 5;€00 
(in words five thousand) half of wbich is 
two thousand five hundred rupces, the double 
thereof being the full amonnt of this 
hundi written in favour of Déeokisan Aidan 
of Akola. Please ray tke amcunt cf the 
hundi after 61 (sixty-ore) days from Mitti 
Achedh Sndi llith (eleventh) after being 
payee. 
Sammat 1970, Mitti Astidh Sudj llth 
(eleventh). 


(1) 64 Ind, Cas, 3, 
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B P °C G 
“In this dosument two stamps are used. 
A BO D in the diagram represents one, 
and it along bears the signature of Dulichand 
Unkardas by the hand of Hiralal, E F GH 
represents the other stamp pasted under 
A BO D go asto partly eover the stamp. 
The signature by Aidan goes &eroms both 
papers, and the body of the kundi is also 
written across both papers. 


It is proved beyond doubt that Dulichand 
Unksrdas made over the Rs. 3 stamp 
signed in blankto Deokisan Aidan, and that 
Aidan, the managing proprietor of that firm, 
added the stamp for Rs. 1-8 and had the 
body of the hundi soribed at Akola, after 
whioh he endorsed it to Raghunathdas 
Rampertab, who paid him -the full fase 
value of the instrument. It is manifest 
that the dosument, though following the 
form of a bill of exchange, is in substanse 
& promissory note and nothing more. It 
binds Dnulishand Unkardas, the exesutants, 
to pay Rs. 5,000 to Deokisan Aidan within 
61 days. from the date of the instrument. 
The vernacular date given sorresponded 
with the 14th July 1913. Therefore, the 
due date was the 13th September 1913. 

Now I am alive to the fact thog in the 
Law Merohant of England the fistion that 
the drawer and drawee of a bill of exshange 
may be the same person has bsen recognized 
and that learned Judges have held that 
where the drawer and drawee ofa bill "are" 
the same person, the instrument is 'ambi- 
guous" and the holder may elest to treat 
it either as a promissory note or as a. bill 
of exchange. Such a position is readily 
understood when it is pointed out thatthe 
Same person or firm may sarry on business in 
several places, and a bill may be drawn by 
one place of business on another, Such 
a oase, occurred in Sullenman Hussein v. 
New Oriental Bank Oorponation Limited (2), 
in whioh the litigation arose out of a bill 
drawn. by the Mauritius branoh of the de- 
fendant Bank upon the Bombay branch of 
the same Bank. It is quite intelligible that 
though these were branshes of the same 
. corporation so that in one sense the drawer, 
and drawee were the same, fromthe point 
of view of the Law Merchant they were 


| @), n S 267; Chitty’s S. O. O. R. 282; 8 Ind. Dec, 
N, B. à 
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really different. The Bombay branch sould 
become the acceptor of the bill. The 
Mauritius branch might know the original 
payee while the Bombay branch might not 
known him. I should say, with due respest, 
that for eommeroeial purposes the Mauritius 
branch was one person and the Bombay 
branch another and the same differentiation 
would be made in law for many purposes 
e. g, jurisdiction over a suit ona transas- 
tion entered’ into by one branoh with which 
the other branch had no sonsern. 

The case of Harjiban Das v. Bhagwan Das 
(3) and Harniban Das v. Bhagwan Das 
(4) was another case where the firm of 
Bhagwan Das at Patna drew a kundi on the: 
firm of Bhagwan Das at Caleutta and there, at 
page 559, the drawer of a hundi on himself 
is regarded as "the maker of a promissory 
note.” The English case of Miller v. 
Thomson (5), followed in the Bombay ease 
above  eited, is not available in the 
library of this Court. A oslear case of en 
ambiguous instrument was that in Edis v. 
Bury (6), where a document drawn upas & 
promissory note was addressed to another 
whose name was also written norosas it. 

Bat no case has been sited before me 
where such an instrnment as the hund: in 
this sase bas been interpreted as a bill cf 
exchange or regarded as an ambiguous in- 
strument for the purpcses of section 17, 
Negotiable Instruments Aot, 1681, or seotion 
5 of 45 and 46 Viet. o. 61 (Bills of Exobange 
Act, 182), It seems to me that it would 
be redueing the Law Merchant to an ab- 
gurdity to eall it so. In common seneg, I 
am unable to see any difference except in 
form between a promise by A at Khamgaon to 
pay B of Akola Rs. 5,000 and a direotion by A 
at Khamgaon to 4 at Khamgaon to pay 
Rs. 5,00 to B of Akola, it does not bear 
the least res¢mblance to a direstion by A at 
Khamgacn to himself at Akola to make 
payment. In law, in commerce, and in 
sommon sense the apparent drawer and 
drawee represent one person, If an 
individoal wrote “I hereby direct myself 
to pay you Rs. 5,000 in 61 days” that 

(3) 7 B. L,R. 102 at p. 106, 

(4) 7 B.L. R. 536; 16 W. R, R. O. J. 16. 

(5) (1841) 3 M. &G. 516; 11 L. J. O, P. 21; 4 Scott 
(N. R.! 204; 1 D. (N. s.) 199; 133 E. R. 1271. 


(6) (1827) 8U R.R. 889; 6 B. & O. 433; 9 Dowl. & Ry, 
492; 2 Car. & P. 559; 5 L. J. (0, 8.) K. B. 178; 108 E, Re 
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eould. not be differentiated in meaning 
from “E hereby promise” or I hereby 
bind myself” to make susha payment. I 
am of opinion that the kundi inthe present 
ease is not sn ambiguous dooument within 
the meaning of section 17, Negotiable Jn 
struments Act, 1881, that itis certainly not 
a bill of exshange and has erroneously been 
treated as such by the lower Court and 
that it is a promissory note governed by the 
provisions of the above enastment relating to 
a negotiable instrument of that form, 

Aidan. assigned this note to the plaintiff 
by. the irdorsement made thereon, The 
indorsement is undated, but it has been 
found that the plaintiffs are a tolder in 
due course, and there ie no reason to doubt 
that .the assignment was made before the 
note matured. Deokisan ‘Aidan became 
bankrupt at the end of October 1913. It 
was alleged in the Court below that demand 
for paymert had been made from 
Duliehand Unkardas before that happened, 
but the allegation was held unproved, and 
that finding ia not dispuputed before me. 
However, on the 10th November 1913 a 
demand for payment was made and re- 
fused, 

The plaintiffs filed this snit on the 17th 
November 1913 to enforce the instrument. 
They impleaded the drawer and the indorsee 
as defendants. They have obtained a desree 
against Deokisan Aidav, but have been 
refused relief against,Dulichand Unkerdas, 
ehicly on the ground that they had made 
no presentment of the Aundi to the drawee 
who had never accepted the same and that 
the delay iff demand had operated to the 
dieadvantage of Duliehard Unkardas, who 
sould have taken action against Deokisan 
Aidan before they failed, if the kundi had 
been presented for payment at maturity. 

The minor plaintiff, Radhakisan, through 
his gufrdian, M usammat Sita Bai, has madethe 
present appeal olaiming a decree for the 
whole debt against Dulichand Unkardas, Lut 
at the hearing before me legal advisers 
sonfined their elaimltothe extent of the amount 
eovered by the stamp for Rs. 8 which was 
Signed in blank, 3. e, Rs. 2,500. 1 may 
mention that atethe trial allegations were 
made against: the bana fides of the plaintiffs 
in aosepting the assignment from sidan, 
but, these broke down; ard in this Court 

J beard’ only the aftermath of them-in the 
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argument that the appearanea of the hundi 
was such as to afford sufficient cause for 
the belief that Daokisan Aidan’s title wag 
defective, and that, thereforr, the plaintiffs 
were not a "holder in due course’ ' within. 
the definition of that term contained in 
section *, Negotiable Instruments Aot. It 
is beyond doubt that the plaintiffs paid: 
Aidan Rs. 5,000 and though they may 
bave been wanting in the superior forms of 
commercial care and caution, there was no 
such- dishonesty or eulpable negligense on 
their part as to disentitle them to resover. 
The. position in this respect was fully: 
disenesed by Blackburn, L J., in Jones v. 
Gordon (7) and by the Judges in London: 
Joint Stock Bank v. Simmons: (8). 
The question is one of fact, as pointed by 
Halsbury, L C., in the ease last sited: and it 
cannot be denied that not only is the negotia» 
tion of hund:s drawn on several stamps 
pasted together notoriously eommon, but andh 
procedure is expressly recognised as leg4l by: 
the Indian Stamp Act and the rules made 
thereunder. Iam unable to say that there 
was anything on the fase of the hund: ‘in suit 
which «as caloulated to plase the plaintiff 
upon any inquiry as to Aidan’s authority 
to regotiate it. i 

The remainder of the argument before mo 
turned on the question of presentment, 
But in Ramkistcayya v. Kassim (9) and again 
in Phul Chand v. Ganga Ghulam (10) it was 
held that the maker of a promissory note is 
not discharged by the holder’s failure to 
present it at due date. I have already found 
that the kundi in suit is in fectandin Jaw a 
promissory note. That sweeps away the 
teohnieal defenee based on presentment and 
asceptance of the hundi as a bill of exchange, 


For the reason given in Gokaldas 
Nainsukhdas v, Radhakisan (1) I hold 
that Dalichand Unkardas are liable in 


this ease under section 20, Negotiable 
Instruments Aot, 1881, to the extent of 
the amount covered by the Rs. 3 stamp which 
they signed in blank, and no more. The 


(7) (1877) 2 App. Cas, 616 at p. 627; 47 L.J. Bk, 
1; 8? L, T. 477; 26 W. R. 172. 

(8) (1892) App. Cas. 201; 61 L. J. Ch, 728; 66 L. T. 
$25; 41 W. R. 108; 56 J, P. 644. 

(8) 18 M. 172; 4 Ind. Deo. (x, 8.) 832. 

(10) 21 A, 4£0, A.W, N. (1899), 16%; 9 Ind. Dec. 
(x. $-) 994, 
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appeal is allowed, and the deorae of the lower 
Court will be modified by making all the 
defendants jointly ard severally liable for 
R». 2,500 and only the defendants owning D »o- 
kisan Aidan for the remainder. Aa regards 
costs in this Court the appeal having suc- 
seeded only by one-half, L direct that eash 
party do hear Lis own oosts, As regarda 
costs of the suit I consider that the plaintiffa 
were very much to blame in not demandirg 
payment from the Khamgaon firm. when the 
hundi felldue. It is also clear that as their 
sase was oondnated, it gave the makers of the 
- hundi reason for pleading against it as a bill 
‘of exchange, 
plaintiffs shall resover all their sosts in the. 
Court below from Deokisan Aidan only, and 
not from . Dalichand: Unkardas, who will bear 
their own costs. In short the deoree will be 
this:— 

(1) that all the defendanta do pay 
Rs. 2,500 to the plaintiffe, and stand jointly 
and severally responsible fcr that sum; 

(2) that the defendanta who form the 
firm of Deokisan Aidan do also pay, and 
stand jointly and severally liable for, the re- 
mainder of the plaintiffs claim, amounting 
to. Rs. 2,550, and do psy all the costa of the 
plaintiffs in the firat Court and bear their 
OWD; 

: (8) tbat the remairder of the dets in 
both. Courts ke borne by parties as incurred, 


Appeal allowed. 


PATNA HIGH COURT.. 
APPEAL FLOM APPELLATE Decree No, 351 
ce 1919, 

July 22, 1920. 
Fretent:— Mr. Justice Jwala Prasad. 
Maharani JANKI KUER- DEFENDANT 

— APPELLANT 
t€67 SUS 
MAHABIR SINGH — Prunner 
— HE: PONIENT. < 
Civil, Procedure Code (Act V of 1505), O. VI, 7. 4 
e Fraud, suit to set aside decree obtained by—Pleadings 
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J, therefore, direst that the, 
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—Parliculars—Ex parte decree obtained upon false 
claim, whether maintainable, 


Order VI, rule 4, of the Civil Procedure Code 
clearly requires that a party relying upon fraud 
must state the particulars of the fraud in his plead- 
ings. General objections, however strong, are in- 
E and must be entirely disregarded [p. 318, 
col, 2. 

An ea parte decree which has become final cannot 
be re-opened in another suit, except upon the ground 
of fraud as an extrinsic collatéral fact vitiating the 
proceedings in which the decree was obtained. It is 
not sufficient to allege that the e» parte decree was 
obtained upon a false claim. [ p. 318, col. 2.) 


Appeal from a decision of the Subordinate 
Judge, Mczufferpore. 

Mesers. Saiyid Fakhruddin, K. B., and 
Jadubans Sahay, forthe Appellant, 

Mr, Nirsu Narain Singh, for the Respond. 
ent. 

JUDGMENT.— This appeal arises out of 
a suit brought by the plaintiff-respondent 
for a deolaration that the deoree obtained 
by the defendant-appellant on the 27th 
August 1915 in Suit No. 8:2 of 1914 is frandu- 
lent and based on false olaim, and is illegal 
and inoperative as against the plaintiff. 
respondent 

In that suit, the present plaintiff entered 
appearance and filed a written statement, 
but later on he made default and the suif 
was desreed ez parte, He then applied 
under Order LX, rnle 13, to set aside the 
ex parte decree on the allegation that he 
failed to appear on the date of the hearing 
of the said title suit on account of illness 
acd flood. His allegation, orin other words 
his explanation for his failure to appear on 


~ tke date fixed for the hearing of the oase, 


was found to be false by the trial Court 
ard the finding was upheld in appeal (vide 
Exhibit A). 

The present suit was instituted on the 
frd cf February 1917, repeating in para- 
graphs 7 and 8 of the plaint the alla- 


- gations made in the applieation to haye 


the ex parte deeree eet aside. No further 
allegaticn was made in the plaint charging 
the plaintiff in that suit (defendant appel. 
lant in tke present suit) with having pro- 
cured the decree by -means of any fraud 
practiced either upon the Court or upon the 


` e plaintiff, No doubt in parhgraph 10 it is 


vaguely stated that the ez parie  deereg 
was "entirely fraudnlent.and illegal.” The 
particulars of the alleged fraud have not 
keen cet ferth inthe plaint. The claim’ of 
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the. plaintiff in the ex parte decree is no doubt 


“said to be false. 

The defendant resisted tbe  pleintiff'a 
suit on: various. grounds, and upon the 
pleadings of the parties five issues were 
framed: — 

“(D Whether the suit ia maintainable ag 
framed p”.. 

"(2) Whether the suit is barred js limi- 
tation or prinoiple of estoppel?” 

"(3) Whether the suitis barred by res 
judicata?” . ; 

"(4) Whether the deoree, dated 97th 
August 1915, in SuitlNc. 822 of 1915 is liable 
to be set aside on the ground as alleged in the 
plaint?” 

“(5) .To.what relief, if.any, is tbe plaintif 
entitled?” 


The suit was disposed of by the T 
on the preliminary points raised on lesues 
Nos." l ‘and 3. He decided both these 
issues against the plaintiff and dismissed 
the suit. He held that on the allegations 
made in tbe plaintand the oanse of action 
stated therdin, the plaintiff's suit for 
setting aside the ex purte decrees in question 
is not. maintainable, and that ‘the order of. 
the Court’ in dismissing the application of 
‘thé plaintiff-respondent under Order IX, 


rule 13, of the Code of Civil Prosedure. 


operates as 768 judicata as to the allega- 
tions made in the present ease regarding 
the plaintiffs failure to appear on the 
date of the hearing of Title Suit No, 822 
of 1914 on &esount of illness and flood. ' 


The learned Subordinate Judge on appeal 
agreed with the Munsif as to the decision 
upon the second point (Issue No. 3) in 
the suit. He also agreed with him in 
the view that if the alleged fraud sm- 
sisted in adducing false and perjured evidenor, 
the plaintiff's suit was not maintainable, 
Bat. the learned Subordinate Judge was of 
opinion that the plaintiff's case in the plaint 
was that the suit in whieh the ez parie 
desree was passed, was vitiated by fraud 
and  henee the question whether the ea 
parie desree was fraudulent or not 

must be enquired into, Accordingly he 
passed an ordér 
the .Munsif. for the trial of Issne 
No, 4 and if that issue was desided 
againstthe defendant; to decide Issue. No. 2 
gaweh, l 
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remanding the ease to. 
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The learned Subordinate Judge apparently - 
refers to the allegation in paragraph 10 of the 
plaint already advorted to, wherein it ia, 
stated that the er parte deares is entirely: 
fraudulent and illegal. This to my. 
mind is not suffieient to maintain a suit; 
based upon fraud., Order VI, rule 4,, 
clearly requires that a party relying upon: 
fraud must state the particulara of the, 
frand in his pleading. This is an asknow-; 


ledged rule of pleading. As observed; 
by Lord Salborne in Wallingford. v., 
Mutual Society (1), general  allega-, 


tions, however strong they may be the. 
words in whish they are.stated, are. in-: 
sufficient averments of whish no Court ought: 
to take notise. Aesording to Lord Selbarne: 
such allegations must be entirely disre-: 
girded. ; 


As I read the plaint, the entire case of 
the plaintiff is based upon the allegation, 
that the ex parte decres was obtained upon 
a false olaim. Whether the olaim was’ 
false or true, it was the  jurisdiation of. 
the Court that passed the ez parte decree” 
to decide and the desres having  besome 
final, it cannot be re-opened in another’ 
suit except upon the ground ‘of fraud as 
an extrinsic eollateral faot vitiating the 
proseedéngs in whish the desree was obtained, ` 
The present sase, properly speaking, is not. 
a suit based upon fraud. Nothing has baen” 
alleged in the plaint to show that the 
decree was obtained by fraud practised 
upon the Court or by preventing the plaintiff 
in the present suit from conducting his 
caso properly by tricks: or misrepresenta- 
tions which would amount to fraud. 
The ease of Kasiswar Goswami v. Amtr- 
uddin (2) relied upon by the res- 
pondent does not apply to the fasta of 


the present sase. The finding of the 
Subordinste Judge in that ease, “that the 
defendant managed to get an.ex parte 


decree by placing a false case before the 
Court,” was vague as to whether if meant 
that the deoree was obtained by fraud 
or only by false or perjured evidence. 
The case was, therefore, remanded for re- 
cording a definite finding. The authorities 


(1) (1880) 5 App. Cas. 68b at p. 697; 50L. J. Q. B, 
(2) 47 Ind, Cas, 14; 28 C. W, N, 188, . 


- 
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on the subjest kave been fully dealt with 
by the two resent judgments of this Court, 


Ram Norain [all Shaw v, Tookt Sao 
(3) and  £Kripasindhu —— Fanigrahi v, 
Nandu  Oharan Panigrahi (4). I entirely 


agree with the reasonings and the com- 
elusions in the said decisions, and the faots 
of the latter case are similar to those of 
ihe present case. 

The appeal must, therefore, be deoreed 
and the order of remand made by the 
Subordinate Judge is set aside and the 
suit of the plaintiff dismissed with sosts 
throughout. 

Appeal dismissed, 


(8) 58 Ind. Cas. 182; 1 P 


í . L. T. 119; (1920) Pat. 
98; 2 U. P. L. R. (Pat.) 61; 6 P. L. J. 259, 
(4) 66 Ind. Cas, €06; 1 P. L. T. 206. 





BOMBAY HIGH COURT. 
First Civit Appras No. 251 or 1917, 
January 13, 1920, 
Present:—Sir Norman Maoleod, Kt., Chief 
Justise, and Mr. Justice Heato 
SHIVAJIRAO NARAYANRA 
THORAT-~ DEFENDANT-—AÀPPELLANI: 
versus 
HARI NARAYAN TAGARE-—PLAINTIFEF-— 


RESPONDENT, 
Limitation Act (IX of 1508), s. 19—Bombay Court 
of Wards Act (I of 1905), s. 16—0Offer made by Collector 
under 8. 16, whether can be used as acknowledgment, 


Although an offer made by the Collector under 
section 16 of the Bombay Court of Wards Act cannot 
be proved in a suit filed by the claimant if he does 
not accept the offer, yet the proviso to the section 
does not prevent the claimant from using the letter 
as an acknowledgment so as to starta fresh period 
of limitation under section 19 of the Limitation Act. 
[p, 820, col. 1.] ] 

Appeal from the deaision of the Additional 
First Olass Subordinate Judge at Satara, in 
Suit No, 242 of 1916, 

Mr. Ooyajee (with him Mr. S. S. Patkar, 
Government Pleader), for the Appellant. 

. Mr. Dhurandhar (with bim Mr. G, B, Phan- 
salkar), for the Respondents. 
JUDGMENT, 

Mactrop, O. J.—The plaintiff sued to 

reeover in this suit the amounts due on three 


mortgage bonds passed by the defendant's 
family. The defendant was a minor and 
a ward of the Oollestor under the Court 
of Wards Act (Bom. Aot I of 1905), 
Three bonds had been passed (1) in 1886 
for Rs. 9,500 on a simple mortgage for 
ten years; (2) a bond in 1887 for Rs. £00 
and (3) a bond in 1891 for Rs. 3,200, 
which purported to be a mortgage with 
possession for two years. It is admitted 
that the mortgagee has not got possession. 
It is also olear that the bond of 1887 
for Hs, 500 is barred. The plaintiff had 
obtained deorees on the other two bonds 
in 1886 and 1891. The learned Subordi- 
nate Judge sonsidered that Article 147 
applies, but in doing so he seems to have 
overlooked or misunderstood the deoision 
of the Privy OCounoil in the ease of Vasudeva 
Mudaliar v. Srinivasa Pillai (1). It cannot 
ba disputed that it is not zrtiele 147 but 
Article 132 which applies, However, the 
Subordinate Judge has considered the ques- 
tion whether Exhibit 53, whioh was a letter 
written to the plaintiff by the Collestor of 
Satara on the 24th May 1913, saved the 
bar of limitation as regards the bord of 
1826, and came to the aonolusion that it 
did. It has been argusd before us that 
under the proviso to’ seotion 16 of the 
Bombay Court of Wards Aat that letter 
eould not be proved. Seostions 13, 14, 15 
and 16 deal with the duties of the Collestor 
when the Court of Wards assumes super- 
intendense of the property of any landholder 
under the Ast. Under section 1428 notice 
was iesued inviting claims, and it appears 
that the plaintiffs made an application 
through the Mamlatdar on the 13th May 
1913, and: they also sent in a petition to 
the Collector on the 23rd May in whieh 
are recited the three bonds I have referred 
to, On the 24th May the Collector wrote 
to the plaintiff: “An application dated 
13th May 1913 was made throngh the 
Mamlatdar of Walwa, stating that prossedings 
were going on regarding the amount due 
from the minor Shivajirao Narayanrao and 
that its result was not known. On this, he 
is informed that. ascording to the compromise 
arrived, at regarding the *whole of the 
“amount dne, we have.deoided that Rs. 17,000 
- (1) 80 M, 426; 9 Bom. L, R. f104; 4 A. L, J. 625; 11 


©. W. N. 1005; 6 O. L. J. 879; 2 M, L, T. 888; 17 M. L, 
J, 444; 84 1, A, 186 (P. O.). ] 
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are to be paid and they are to be 
raid in the following manner:—HRs. 4,003 
are to be paid forthe first instalment, and 
thereafter Rs. 2,000 each year, and Rs. 4,000 
for the last iletalment, So you and Balwant 
‘Narayan ‘are to be present either personally 
or thrcugh Mukhtyar in our óffige and then 
the amount of the lst instalment would be 
paid by me.” The word “sompromise” 
seems to be wrongly used. What the 
Colleetor did was to consider the olaim 
under section. 16. The letter amounted to 
an offer of a settlement of the claim sent 
in by the petitioners. Sub-seotion (2) of 
section 16 lays down what should ba done 
by the elaimant. Snb-seation (3) provides 
that nothing in the section shall be oon- 
strued to bar the institution of & suit 
in a Civil Court for the recovery of a claim 
against a Government ward or his property 
whieh has been duly submitted to the 
Oourt of Wards, Then somes à proviso: 
"provided that no decision of the Court 
of Wards under. this sestion shall be 
proved in any such suit as against the 
defendant.  . 
| The plaintiffs contend that although siat 
amounted to an offer by the Collector under 
section: 16 cannot be proved in a suit filed 
by the olaimant if he does not accept the 
offer, yet the proviso does not prevent the 
elaiiant from using the letter as an asknow- 
ledgment so as to start: á. fresh period of 
limitation under seation 19 of the Indian 
‘Limitation Aot, That appeara to us to be 
the proper interpretation of the proviso 
read. in sonjunction with the previous 
seotions. -lt.must be restricted to meaning 
that if the claimant files a suit on bis 
elaim, the Collestor’s offer cannot be proved 
as an admission: the olaimant must prove 
his case de noso, and the Collestor is not 
sound by any offer. which he may have 
‘made under section 16.: But we do not 
think that the proviso bara the claimant 
from using the, offer as an acknowledgment 
that .the debt exists. As it has not been 
distinotly provided that such a decision or 
proposal or offer by the Oourt of Wards 
shall not be used as an acknowledgment, 
we think. it if open to the olaimant to 
‘make.use. of such a decision :merely for 
the purposes of an acknowledgment. , Other. 
wise it would work very. great ‘injustice, 
and certainly in this . oase; would ‘operate 
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asa very great hardship on the petitionera: 
But the ackaowledgment will only save 
limitation -with regard to the bond “ for 
Rs, 9,500. It .is admitted that nothing 
was paid on the bond for Rs. 8 ,£00, and 
a suit on that bond was olearly ‘barred: 
before the 24th May 1913, The plaintiffs’ 
have obtained a desree for the amount, 
of thit bond and interest from she “Sub- 
ordinate Judge on his ‘finding that Article 
147 applies, We think, therefore, that the 
decree must be amended and that the 
direstion on the defendants to pay Rs.‘6,490 
with oosts by annual instalments fidet 
be- siruok ont, The desree will therefore, 
stop at the figure “9,500.” The .Te8pon- 
dents will be entitled to the ' 60568 “in, 
proportion to the extent to whioh ‘they have 
sueseeded. 

Heaton, J,—1 agree. The matter of import- 
anse and of some difficulty whieh has been 
argued at the hearing of this appeal, relates 
to the meaning of the proviso to sestion 16 of 
the Court of Wards Act (Bom. Ast I of 
1905), There was a deosision, what is 
called a decision in the seation, by the 
Collector, and that decision undoubtedly 
amounts to an asknowledgment of sertain 
mortgage debts. But it is said..that in 
virtue of the proviso to the seotion the 
desisio® aamngt be proved against the 
defendant, Now I admit quite ‘frankly 
that if you take the words of the proviso 
away from the rest of thé" section, and. 
sonsider them by themselves, they do un- 


doubtedly . mean that the devision ‘is not 
to be proved against the defendant. ‘If 
that; is what thé words say, it is argued 


we must presume. that the words mean 
that.. Of eonrse it is to be - presumed’ 
that the words mean’ what they say, and 
if they ‘mean ` that,” then' it is further 
argued that this deoision cannot be provad 
against the defendant. It does not: matter: 
for what purpose you wish ‘to: nse’ it: 
But when you have a proviso of this 
kind, when you have something which is 
a portion of & larger whole, then to dise 
cover’ -the purpose of its, existenae- you have 
to look to that larger. whole. - The purpose 
of the whole sestion is very dlear, It ‘i 

to enable the Oollestor to have an absolutely 
free hand in. making . compromises on 
behalf of a ward, with the ward's oreditor. 
In order. that he may have an absolutóly 
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: free hand, and that he may not bo fetserei 
. by fears of what may be said aftarwards 
- a9 to what he has done, it is provided 
that these offers, or decisions as they are 
` galled, eannol be proved against the dofeni- 
. ant in & “suit subsequently brought. 
Clearly the meaning is that whatever the 
` Oollestor has asserted or admitted shall 
` not be used as proof of any slaim by 
the plaintiff ina suit against the defend: 
‘ant; and that the plaintiff has to prova 
| his olaim fully by evidenss altogether 
outside anything that the Collestor in the 
. eourse of the discussion or negotiation may 
. have written in hisdeoision or offer, Bat if 
“we go beyond this, if we say not only 
that the desision shall not .be proved for 
the purpose of establishing the plaintiff's 
. elaim, bat also that it shall not ba 
proved even for the purpose of showing 
‘that the Collector ackaowledged the claim, 
then I think we should bə going right 
outside the intention and purpose of the 
sestion as a whole. That is why I think 
this desision san ba provad as an askaow:. 
.ledgment, besause I think not only does 
ithe sestion as a whole, having ragard ta 
zits purpose and intention, not prohibit suah 
.8 thing, bat. all that if doas proxib:t ia 
.the uas of the desision for the purpose of 
: substantiating aad establishing the plaintiff's 
-glaim. I azras t» the ordər proposal. 


Dacree amended. 
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LAHORE HIGH COURT. 
Seconp Civic APPzAL No. 2748 or 1916, 
Jane 21, 1920, 
Pressnt; —Mr. Justise S sott-Smith 
and Mr. Justice Abdul Raoof, 
MUHAMMAD ISMA1L —DEFZNDANT— 
i ÅPPELLANT 
versus 
SHAMS-UD-DIN —PLAINTIEF, 
- FAKHR UD DIN—Dsr£NDANY — 


REsSPRNDENTS, 
. Punjab Pre-emption Act (I of 1913), s. 8 (1)— 
Sardrakhti rights of tessze, whether agricultural land 
—Immaveable property, meaning of —Gen2ral Clauses 


Act (X of 1897), s. 3, (25), 
21 


æ 
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The term “immoveable property” as defined in 
the General Clauses Act doss not include mere 
temporary rights of a tenant-at-will to reap the 
ae to which he is entitled as a tenant. [p. 32 2, 
col. 2. 

The sardrakht: rights of a lessee do nob constitute 
him owner of & share in the profits of the holding 
and asale of such rights is nota sale of agricul- 
tural land within the meaning of the Punjab Pre- 


' emption Act [ p. 322, ool. 1.] 


Sesond sivil appeal from the desres of the 
Additional District Judge, Delhi, dated the 


14th June 1916, modifying that of the Senior 


Subordinate Judge, Dalhi, dated the 15th 
“April 1916. ; 
Mr. Santanam, for tha Appellant. 
Lala Mott Sagar, R.S, for the Raspont- 
ents. 
JUDGMENT, 


Soorr.SuiTH, J.—In the anit out of whioh 
the present appeal arises the plaintiff- 
respondent alaimed pra. -emption of oertain 
Sirdrakhti rights in two gardens aud other 
land sold by Fakhr ud-din to Muhammad 
Ismail, defendant appellant, by a registered 
deed of sale on the 23rd November 1914. 
The Courts balow bava deareed the olaim in 
regard to a part of the  subjest of tha 
sale; holding that there was a sale either 
of agricultural laud or village immoveable 


.properby within the meaning of the Panjab 
. Pee-emption «Ast. 


- The defendant veudsa 
has -led a second appeal in this Court, 
and it isurged on his behalf that the 
property sold is neither agricultural laud 
nor village immoveable property within 
the meaning of sestion 3 of the Pra- 
emption Act of 1913. In order to aee 
what has really been sold itis nesassary 
to examine the deed of lease under which 
the vendor held possession of the gardens 
and the deed of sale exesuted by him 
in favour of the appellant. The ded of 
lease shows that - tha land was leased 
wast3 lagane sardrakhit, in other words, 
for the planting of a grove of treaa or 
plantation, whiah ia the meaning givan 
word  "Sirdrakhti" in Fallon’s 

Dietionary, The lease was for səvan years 
aud after the expiry gt (hab period the 
elessor was to ressive ith-of the produos, 
” flowers, fruits, eto , of tke land over whish 
tress were planted. Andiher sondition of 
the lesse was that if tha lessor wanted 
to evict the lasses after the expiry of 


_saven years, he would pay the latter the 


e 


» 


' the value of. his. improvementr, 
"words, the value of the trees planted by 


sing. to the 


, profits f .an estate or holding". 
, be said.. that the. sardrakht:. rights sold are 


. ` lessee'a 


r temporary ones. and thongh, : 88 


- gonstitnte bim owner of a share 
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: value: of his fardrakhti according to the ` 
: market -rate to be assessed by arbitrators 


agreed to by the parties. Thisshows that 
the: lessee was to improve the land by 
. planting trees, and: when he was dispossessed 
z therefrom. by the lessor he was‘ to receive 
in other 
understand this term, the 


him. As I 


^ lessee’ did not beeome the owner of the 
* trees, but was-to be entitled to receive 
* their value upon dispossession. 
: ing to the deed of aale, 


Now turn. 
I find that all 
that was sold was the vendor's sardrakht: 
and by’ the térm as used here, I under- 


-stand the right ,owned by- tbe -lessee in 


tbe trees and not the astual trees them- 
selves. z. 

: I now. proceed to sre wheihes the subjest 
ot the sale was agricultural land or village 
, immoveable. property within the meaning 
sof, the definition given in the Act. Aoeord. 
Aot . agricultural land shall 
‘mean land -as defioed in the Punjab 
‘Alienation of.Land Aot, 1900, but shall 
E include the rights of a mortgagee. The 
‘definition: of land.in the Punjab Alienation 
„of: Land. Aot embraces six sub heads; and 
_ the.. only one whisb,. in my, opinion, oan 


“possibly " be applied isas a share in the 


Ka 


Can it 


“a share: in the profits of an estate or 
 holdingP" What has been sold is the 
righte in the trees and their 
Now, the lessee's rights are only 
long »8 
. he is. in possession as suoh lessee, he jg 
. entitled to keep the produce after dedust- 
.ing the landlord's share, I donot think 
dt can be said that these temporary rights 
in the 
: profits of the holding. I think the defini- 
_ tion is intended to apply only to the pro- 
. prietor. who owns & permanent sbare in 
. the profits, and not-to a mere tenant at- 
. will who is entitled to reap the produse 
. AS. the fruits of his. labours. I am, there. 
` fore, of opinion that.what was- mold was 
mot ngrioultural lind. 

. The. next question ,18 
"villega immoveable property, There is: no 
-definition of immoveable property in the 
rPre.emption Aot. and,.therefore, I think we 
must: apply the definition given in thg 


. produae, 
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General Olanses Aot whioh is as follows: 
' Immcyeablo property’ shall inolude land, 
benefits to arise out of land,:and :things 
attached to the earth, or permanently 
fastened to anything attached to the earth.” 
In accordance with tbis definition, trees 
whioh are attached tothe earth are immove- 
able property, but as. I have. already 
pointed out, the lessee is not the - owner 
of the trees, ard I do not think. that “ib 
oan: be said that he has sold them... He 
has. merely sold- big rights in the trees 
and that to recover: compensation for them 
from the :leased 


property. ‘Has he sold . benefita _to -arise 
out of land? Im the Commentary.on the 
Indian Transfer of Property -Aot , by 


Shephard -and Brown, 7th Edition, at page 
14 the learned authors say: “The benefits 
io: arise ont of land-whish are: ineluded^in 
the term ‘immoveable property’ eoverisuch 
incorporeal rights as a kat; =a- right to 
a fishery, a right of ferry,-a- right to 
market dues on. a given. piece cf Jand;sor 
a right to the assessment -payable -on 
a sub-tenure.” These appear to me to.-he 
all permanent rights: arising out of- land, 
and there is no mention ob any temporary 
right such as- a : tenant.at will enjoys in 
the produce of the land during his tenanoy, 
At page 15 the authors say: "Grass, it: is 
apprehended, in the:same way. means the 
present or growing herbage and a right 
to: depasture ‘dr to out grass for an 
indefinite time would be regarded as a 
right in immoveable. property.” I do not 
think the Legislature ever intended that 
the term "immoveable property” should 
inolude mere temporary rights of a tenant- 
at will to reap the produse to which heis 
entitled ‘as a tenant. There is no authority 
that I am:awere of whioh "holds that the 
rights of a temporary lessee: - to produeo 
are bencfitsto arise out of land and, there- 
fore,- immoveable property. J therefore, am 
cf opinion that the subjest of the sale ia 
neither agricultural land nor village i immove- 
able property Within the meaning of the 
definition, 

L would accordingly aùcept the appeal and 
dirmitg-tbe plaintifi’s enit’ with sosts-.in all 
Ocurts. " 

" ABDUL Racor, J J.-—I: entirely. agree in Vibe 
order proposed by.my learned brother. and ‘it 
15 not pesessary for me to. write. a separate 
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judgment. I may, however, add a few remarks. 
. It is not aontended that a claim for pre emp- 
tion in respect of the Sardrakhti lease would be 
maintainable. Can then the assignment of 
the right of the lessee give rise to a right 
of pre-emption? I am clearly of opinion 
that it oannot, Under the lease a limited 
- right was created im favour of the lessee 
‘gntifling him to plant trees and improve 
: the land and enjoy’ its produse, so long 
as he,was not evicted under the terms of 
- -the lease. It is not pretended that a suit 
. to’ preempt the right to oseupy the land 
temporarily sonld be maintained, but it is 
contended that the right to enjoy the pro- 
duces of the trees standing on the land 
: Gam be acquired by pre emption. 
however, could have no higher rights in 
the trees-than he had in the land, The 
üssignment of his right in the trees, there- 
fore, cannot give a right of pre emption. 
Itiwouold be absurd to say that though 
the. creation of a mortgage or a lease 
‘gould: not give rise to a right of pre- 
emption under the Pre emption Act yet the 
‘assignment of those rights sould give a 
Tight to pre-empt. 
: tion and sesording to general  prinoeiples 
: the--dlessee was ‘not the owner of the trees, 
His rights qua the land and the tfees were 
exactly the :aame, namely, of a temporary 
nature, 
. It has, however, been contended that the 
trees standing on the land same under the 
desoription of “things attashed to the land” 


within the meaning of the General Clauses ` 


Aot and as such were immoveable property 
and liable to pre emption, bat the trees in 
this ease oannot:be said to ba attached to the 
proprietary land, They are attashed to the 
spesial tenure areated in favour of the lessee. 
It is admitted that according to the terms 
of the.lease the right of the lessee to the 
-possessicn of tha trees shall some to-an -end 


with the determination of his right to occupy : 
. eonsiderable number of years, 


the land. 

For -the reasons set forth in the judgment 
- of. my learned brother and for the addi. 
` tional reasons given above I wonld also 


accept the appeal ànd dismiss the plaiptiff'a, 


guit. 


? Appeal accepted, 
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` BOMBAY HIGH -COURT. 
Seconp Orvin Appe.t No 160 or 1918, 
January 13, 1920. 
Present:—Sir Norman Masleod, Kr., Chief 
Justice, and Mr. Justisa Heaton. 
RAMOHANDRA RAGHUNATH 
SHIRGAONKAR —PrailNTIFF — 
APPELLANT 
VETSUS 
VISHNU BALAJI HINDALEKAR— 


DgrgNDaANT— RESPONDENT. 
Landlord and tenant—House built by tenant on 
land of tenancy —Ejectment—Compensation, tenant 
whether entitled to. 


The ordinary rule is thata tenant must give up 
vaeant possession of the land demised at the end of 
the term. Ifhe builds on the land of the tenancy 
he builds at his own risk, and at the end of the term 
he can take away his building. If he leaves it there, 


. it becomes the landlord's property. [p. 824, col. 1.] 


Where, however, a tenant who had been in posses- 
sion of land for a very large number of years built 
a costly and substantial house on the land.of the 
tenanoy with the knowledge of the landlord: 

Held, that the landlord could not eject the tenant 
without paying him compensation in respect of the 
house. [p. 324, col, L] 


Appeal from the deoision of tha Assistant 
Jadga at Ratnagiri, in Appeal No. 205 of 
1915, reversing the desres passed by the 
Joint Subordinate Judge at Malvan, in 
Civil Suit No. 253 of 1914. 

Mr. 8. R. Bakhale, for Mr. N, M. Samarth, 
for the Appellant. 

Mr. A. G., Desai, for Respondent No. 1,- 


JUDGMENT. 

M.4CLE2D, O. J.— The plaintiff sued for 
possession of the plaint property and that 
it, might be restored. to him by removing 
the defendant's building. The trial Court 
ordered the plaintiff to get possession on 
paying Rs, 2,000 to the defendant, © The 
Appellate Judge reversed the desree of the 
lower Court and directed that the dafend- 
ant should retain possession of the land 
covered by the building, The tenant has 
bsen in possession of the land for a 
e but it is 
admitted that he ia nota permanent tenant 
under the documents whioh exist, nor oan 
he slaim to be a permanent tenant under 
section 83 of the Land *Revenue Code. 
But the learned Appellate Judge sonsiderg 
that beeause he has been allowed withont 
objection to build on: a portion of the 
land, therefore, what were  agrieulturnl 
leases for a year had become building 
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leases, I am afraid I. cannot follow that. 
argument. The ordinary rule is that a 
tenant must give up vacant possession at 
the end of his term. 1f he builds he 
builds at his own risk, and at the end 
of ‘the term he can takeaway his building. 
If he leaves it there, it becomes the land. 
lord’s property. 

Then it seems that the learned Appellate. 
Judge has some to the conclusion that 
there was a sort of an estoppel whish 
created & permanent -tenaney as regards 
the portion of the land built upon. But 
that would be to ignore the real nature 
of-an -estoppel whish prevents a party- 
telling the truth, but it could not possibly 
create a permarent teranoy. All that, 


. we oan bay is that there is certainly an 


equity in. this particular case on its own 


- facts in favour of the plaintiff being bound 


-æ 


sa 


^£ 


compensate the defendant if he gives 
notice, The defendant has teen in 
possession, He also paid rent for this 
Iand for a very large number of years 
and has built to the knowledge of the 
plaintiff, as is admitted, one of the 
finest houses 
say thir, that very probably the defendant, 
thought-he would not be disturbed, But 


to 


r 


now the lard bas gore up in value, ard. 
tha’ plaintiff evidently is not content with. 


reseiving the very small-rent received by 
him on the terms on which he let it to 
the defendant, with the result that he has 
given notice, 


If 


.. houge, it wculd probably be worth nothing 


. whgn broken up. 


= 


as the materials would not feteh muoh | 
I think we ought to. 
rely upon the discretion of the trial Court . 
, and hold that this was a ace 
.in equity the plaintiff ought to som». 


in which 


pensate the defendant for retairing his 


_ building. We allow the appealard restore : 
. the deeree of the trial Court. 


iff will get his costs throvghout from 


the Ist defendant, The rosa objections , 


, are dismiseed with costs, 


Hearoy, J.—I agree tothe decision pro. 


. posed. The mistake made by the lower 


. Appellate Conrt, 


I think was that it 


. nforred something presise when it was 
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in Malvan, snd we must. 


A 


He gets a fine house under - 
the deeree of the trial Court, whioh pro- | 
bably is worth much more. than Rs, 2,010 - 
.having regard to the inoreased prices, 
. we order the defendant to remove the 


The plaint. . 
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logioally impossible to infer anything. but 
what was vague. No doubt it is quite 
logical to say that there must bave been 
some sort. of understanding between the 
landlord and the tenant, for the latter 
never would have put up such a oostly 
building as he did, if he held only the 
position of an annual tenant. But when 
we eome to the question what was it that 
was understood between the landlord and 
tenant, we find everything is vague, There 
is nothing in writing abont if. No one 
deposes to it. It is all left to be inferred 
from general cirsumstanses. It seems to 
me that you cannot, in a oase like this, 
from general circumstances infer that which 
requires to be proved by definite evidence, 
sash as for irstance that there was a 
building lease, or that there was a specific 
understanding the terms of whioh can be 
stated. I think, therefore, tbat all that 
we can do is to say that although there 
is no speoifis agreement proved of the 
nature inferred by the lower Appellate . 
Court, yet the circumstances do show that 
it  wculd ke very cnjnet to evict 
the deferdant without awarding him oom- 
pensation. Therefore, I: think tbe order 
proposed by my Lord the Chief Justice ia 
the eofreot order to make in this case. ' * 
Appeal allowed; 


r 
P 
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ALLAHABAD HIGH COURT. 
Sxcoxp OivuL Apexat No. 1097 or 1917. 
June 16, 1990. : 
Iesent:-— Mr. Justice Sulaiman and 
Mr. Justice Gokul Prasad. 
RAM SARUP, AND oTeers— DEFESNDAMNTS-— 
APPELLANTS : 
CerENs , : 
BAIJ NATH-— PLiINTIFE— RESPONDENT. 
Contribution— Suit by several plaintiffa-.Swit dis. 
missed in default with costs—Costs realised from one 
plaintif- Sut against co-plaintiffs for contribution, 
whether maintainable, ~ : k 


Where a bona fide suit jg brought by several per- 
sons to substantiate a right which they honestly 
believe exists in them against the defendant and 
the suit is dismissed for default with costs, and the 
costs are recovered from one of the plaintiffs, a suit 
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by him for contribution against.the other plaintiffs 
is maintainable. "p. 325, col. 2.] 

The rule regulating the enforcement of contri- 


bution-ás between co-defendants does not of necessity 
apply to the case of co-plaintiffa, [p, 328, col. 1.] 


Appeal from a, deoree of the -District 
Judge, Agra, modifying that of the Munsif. 
Dr. Surendra Nath Sen, for the Appellants. 
Mr, Narain Prasad Asthana, for the Respond- 
enta, - - i 
JUDGMENT.—The airoumstances under 
which this appeal has arisen are 
briefly as followa:—The parties to the 
present suit put in an objeation to the attaoh- 
ment of certain property attached in exeon. 
tion of a deoree cf one Ganga Sabai. The 
objection was disallowed and thereupon some 
of the parties to this suit and the predecessor- 


in title of others appointed two persons as. 


spesial attorneys in order to institute a suit 
in the Bombay. High Court against the 
aforesaid Ganga Sabai for a dealaration that 
the property was not liable to attashment 
and sale in exesution- of the desree which 
Ganga Sahai had obtained against a third 
person. After serfain evidenée had been 
taken, this suit was- dismissed for default 
of prosecution and the desree-holder defend. 
ant, Ganga Sihai, was awarded his sosts 
against the parties to the present suit. He 
realised those sosts from the plaintiff and the 
present suit, out of whish this appl has 
arisen, has bean brought by the pla ntiff for 
contribution against his so judgmont debtors, 
` Che pleas taken in defense were many. 
The defendants totally denied all knowledge 
of the Bombay suit and sontended further 
that the plaintiff was wholly responsible for 
that litigation and that they were not liable 
to eontribute, They further denied the 
plaintiff's right to claim a one-third share out 
of the oosts. 

The Court of first instanse deesreed the 
elaim. The defendants went up in appeal 
and the learned District Judga has upheld 
the desree of-the first Court, so far as the 
amount claimed for sontribution was oonoern- 
ed, but has modified it in regird to & certain 
item payable on acsount of the stamp duty 
and penal«y eharged on one of the documenta 
prodused by the plaintiff in support of his 
olaim, The defendants some here in sesond 
appeal. 

The first point taken, ia that the parties 
to the formar suit bainz joint tort feasors who 
knew or ough} £9 haya koown bhat thay 
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. were doing an illegal or wrongful aot, no 


suit for contribution was legally maintain- . 
able. The second point ia that the QCourta 


. below have erred in deareeing against the . 


appellants any share of the additional stamp 


duty and penalty whish the respondents paid 


in order to have a certain dosument admitted 
in evidence in furtherance of their own 
The way in whish the argument on 
the first point has been pressed by Dr. Sen 
ig that there is no right of contribution, 


. because there was no special equity in favour 


of the plaintiffs whioh would entitle them to 
contribution.. Sesond, that the claim brought 
in the Bombay Court was an unlawfut olaim, 
which was dismissed for default whish was 
totally due to the plaintiff's fault, and, there: 
fore, there was no equity in favonr of the 
plaintiff. It will thus appear that the ease 
as put forward in argument is slightly differ- 
ent from fhe one put forward in the 
grounds of appeal. It is quite olear that 
the present case is not that of joint fort: 
feasors, On the other hand, it seems to ba 
a suit for contribution arising out of a 
decree for costa passed in a suit whioh tha 
plaintiff and the defendants brought in tho 
Bombay Uourt in exereise of a supposed 
bona fide right whioh they elaimed in aertaiu 
property. The property was money payable 
to one Paras Ram, who was a eontraetor in 
the Great Indian Peninsula Railway. He 
had assigned to the parties hia right to 
recover certain money payable to him by the 
Company on acaount of contrasts whiah ha 
had undertaken to perform. The assignment 
was not resognised by the Great Indian 
Peninsula Railway, but nonetheless they 
resognised the then plaintiff's elaim to this 
extent that before paying ont the money to 
Paras Ram, their eontrastor, they used to 
give previous notiae to the then plaintiffs of 
their intention to do so. The money whiah 
stood as payable to Paras Ram was attached 
by one of his oreditors, namely, Ganga 
Sabai aforesaid, and after the failure of the 
objestion of the parties to the present litiga- 
tion iu the exacution department, they insti. 
tuted the suit in the Bombay Court for a 
deslaration of their right. That was a 
bona fide suit brought to substantiate a right 
Which they honastly believed existed in tham 
as against Parat Rim, sq that the rale 
regarding joint toré feasors would not apply 
to the present 0556. 
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" Qomirvg, however, to the general question: 


whether & suit for contribution between joint 
judgment.debtors-would lie or not, it would 
depend. more or leap on the faots of the parti- 
oularcase. Prima facte the faot of a joint decree 
having been paid cff by one of the judgment- 
debtors, would be- some evidence that he had 
& right’ of ‘contribution, but the defendant 


car alweys show that he, as between himself : 


and -the: plaintiff, was not at all liable for 
the: elaim or was not liable equally to the 
plaintiff or that-both being joint tort feasors, 
no sontribntion on publie grounds should 
bé enforced as between. them, orfor other 
reasons the- suit- could nct be maintained, 
Tho cases: which have been oited to us in 
support of the- sontention tbat no suit for 
eontribution would lie at all, unless there 
was -Some special equity in fevour of the 
plaintiff, are Mulla Singh v, Jagannath Singh 
(1), Suput Singh v. Imrit Tewari (2), Dearsly v. 
Middleweek (3), It has-to be borne in mind 
that; in all these cases the contribution 
was sought ‘as between the defendants in 
the former suit, and no case bas’ been oited 
tœ us in which there had been a suit for 
eontribution as between plaintiffs, and whioh 
had been rnegatived on the same grounds. 
Obviously there would be: a differerce bet. 
wcen a case of co-defendants and that of 
oo plaintiffs. The defendants need not file a 
common defense, The plaintiffs, however, 
when -they bring a suit, must sue on A 
common ground. Therefore, it does not follow 
of ` necessity -that the rule which would 
regulate the- enforcement of sontribution as 
between co-defendants should be applied to 
the sase of ‘co-plaintifis also. The ease of 
Mulla Singh v. Jagannath Singh (1) is an 
example ‘of a case in which the defence of 
the defendants: was not the same. That case, 
therefore, would not be a guide for the desi- 
sion ef the present oase. The ease in Suput 
Singh v. Amrit Tewari (2), however; need be 
mentioned .only: in so far that it reoognises 
the. principle that-where persons have acted 
under a bona-fide elaim of right, and had 
reason’ {0 suppose that they had a right 
to: what they did; then they may have a 
right’ of contribution. In the present case, 


(1). 6 Ind. Cas. 684; TA, LJ, 720; 32 A. 585. 

(2) 5 C. 750; 6 C. L. B. 65; 2 Ind. Deo. (N. s.) 1086. 

(3) (1881) 18 Ch. D -286; 60 L. J. Ch, 777; 46 L. T. 
404; 30 W. R. 46. : 


. took as much part 


as would appear from the faots “which, we. 
- have stated above, the.then plaintiffs- were 


acting in the belief that. they : hada: -bona j 


fide right to contest the attachment: It is 
further clear that they . were“ all agting 
in concert for the benefit of all‘and that 


they were asting together through! one 
set of attorneys. Each and _ every’ one 
of them had one and the same object 


aud were acting in furtherance of it, and 
there was a mutuality of interest as amongst 
themselves. The defendants, whose main 
defence was based on the allegation that 


they knew nothing of this Bombay litiga» ` 


tion, have failed to substantiate thòir allega- 
tions, and it eannot be denied that they 


did, Their deferce has -failed altogether. 


They tried to prove one of the exceptions : 


mentioned in the oase of Siva Panda v. 
Jujusti Panda (4) and failed, Having regard 
to this we cannot but agree in holding 
that the present suit for sontribution 
lies. 


As regards the second. point, under the. 
stamp law all the exeeutants were liable to : 


pay the deficiency in stamp and tbe penalty, 
and having regard to the attitude taken.up 
by the defendants in denying all the 
transact ns regarding the Bombay suit, we 
do not think that the lower Appellate Court 
was wrong in making them liable for the 
proportionate amount of that sum. We think 
there is no forse in this appeal and-we,- there; 
fore, dismiss it with costs. 
Appeal dismissed, 
(4) 26 M. 599; 12 M, L. J. 13. 





"BOMBAY HIGH COURT. 
Sxcoxp Oryit APPRAL No. 1120 oF 1918, 
January 15, 1920. 
Present:—Sir Norman Macleod,-Krt., 
Chief Justice, and Mr. Justise Heaton. 
TAYABALI ABDULLABHAI 
° .VOHRA— PLAINT. FF—APPELLANT 
«ersua "P 
Tux DOHAD MUNPCIPALITY — 
D&FEsDaAT— RESPONDENT, ` 
Limitation Act (IX of 1908), s. . 28, Sch, I, Art. 1464 


in ittas the plaintiff , 


! 
r 
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—Bonbay District Municipal! Act (III of 1901), s. 122 
— Verandah standing on public street for over thirty 
years — Municipality, whether entitled to remove veran- 
dah, 


Where a verandah has been standing ona part of 
a public street for over thirty years, the site 
becomes“ the property of the person to whom the 
verandah belongs by the operation of section 28 and 
Article 146A of the- First Schedule to the Limitation 
Act. In such a case the Municipality have no 
power to issue a notice under section 122 of the 
Bombay District Municipal Act for removal of the 
verandah. - 


Seeond appeal from the desision of the 
First Class Subordinate Judge, A. P., at 
Ahmedabad, in Appeal No. 336 of 1917, 
reversing that of the Subordinate Judge at 
Dohad, in Civil Suit No, 97 of 1916. 


Mr. G. N. Thakor, for the Appellant. 
Mr. M. N. Metha, for the Respondent. 


JUDGMENT. 

Macteop, C. J.—This was a suit by the 
plaintiff for a deolaration that the property 
mentioned in the plaint belonged to him, 
and for & permanent injunetion restraining 
the defendant Municipality from removing 
the plaint verandah. The plaintiffs gota 
degree in the trial Court'whish was reversed 
on appeal, the learned Appellate Judge being 
of opinion that the case was governed by 
the decision in Dakore Town Municipality v. 
Anupram (1), We do not think $hat the 


decision of that oase applies to the facts . 


of this case, nor do we think that, however 
long & private person may have been in 
possession of a portion of a publia street 
or road, the Municipality have still powers 
under section 172 of the Bombay D.striot 


Munisipal Aot to direst him to give up. 


possession, or to force him to gave up pos: 


session, of sush part of the publis street or | 


road. In this oase it bas been proved 
ag a faot, and it has been accepted asa fact 
in both Courts, that the verandah has been 
on the present site for more than thirty 
years. Assuming, that iv was originally 
built on a part of a publio street or road, 
the Manioipality. is now. barred fram bring- 
ing.a snit for resovering. possession by 
virtue of Article 146A of the Indian 
Limitation Ast and the result must follow 
under section. 28 that: the plaintiff- has 


acquired a title to the land on which thee 


verandah is built -by’- over thirty ` years’ 
possession, -It is, erefore,... no. longer a 


(1) 21 Ind. Cas. 818; 15 Bom. L. R. 883; 38 By 19: o 


INDIAN. OASES, ` 


_thérefore, 


327 


part of the publie street or road, and the 
Municipality have no jurisdiotion ‘over it 
because sestion 122 only refers to enoroash- 
ments or obstruetions in a public street, or 
obstrustions or enoroachmenta of the like 
nature in any open spase not being private 
property. Onsa I find that this verandah 
is built on land which has oeased. to 
be. part of a publie street or road and has 
besome private property, it follows that 
the Maunisipality oannot issue a notice 
against the owner to ramoveit. The notise 
in this case, which is dated tha 22nd 
Desember 1915, dirests the appellant to 
remove the encroachment, but it doss not 
mention the section under which the notice 
is -given. I ean only assume that it was 
issued under section 122. In my opinion 


the Municipality by their lashes had lost 


all rights to the land eoverel by this 
verandab, and, therefore, they had no longer 
any power to issue notioe under sestion 122 
for the removal of the verandah. I think, 
the appeal euriseeis and the 
desree of the trial Court mast be restorad 
with aosta of the appeal here and in the lower 


Appellate Court, 


Appeal allowed, 


CALCUTTA HIGH COURT, -° 
, Letters Patunt ÁPPRAL NO. 2 or 1919. 
April 27, 1920. 

Present :—Sir Asutosh Moókerjee, Kr, 
Acting Chief Justioe, Justise Sir Earnest : 
Fietaher, Kr., and Mr; Justia Rieaard-on, 

PRO MOTHA NATH PAR. OHO WDHURY 
—PLaINfIFF -APPRuLAAT 
versus - 
SOURAV DASI UHOW.DHU.RANI 


AND ANOTHER— DEFENDANTS— RESPONDENTS, 
Qivil. Procedure : Oode: (Act Vof 1908), s 00— 
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Civil Procedure Code (Act XIV of 1882), s. 8V7— 
Execution sale--Purchaser under old Code, suit by, 
against transferee of certified purchaser, mainiain- 
ability of —Sale-certificate, value of—Interpretation of 
Statuies—Reirospective operation, when notio be per- 
mitted— Vested rights, whether affected, 


Under section 660f the Civil Procedure Code of 
1908 the title of the real purchaser of a property at 
a sals in execution of a decree cannot be enforced 
against the certified purchaser as also against per- 
sons who claim a title derived from the certified 
purchaser. Under section 317 of the Civil Procedure 
Code of 1882, however, the real purchaser had a title 
enforceable ‘against the whole world except the 
. certified purchaser [p. 380, cola. 1 & 2.] 

The wider restriction embodied by the Legislature 
in section 66 of the Code of 1908 cannot be applied 
to cases where the title of the real purchaser 
&corned under the Code of 1882 and was, atthe 
time of ita | inception, subject only to the restriction 
contained in section 317 of that Code. Therefore, if 
the title of an execution-purchaser was perfected 
when section 817 of the Code of 1882 was in force, 
the real purchaser, notwithstanding the passing of 
the new Code of 1908, is entitled to maintain a suit 
against a transferee ‘of the certified purchaser for 
a declaration that as the certified purchaser was not 
the real purchaser, his transferee has not acquired 
any title under his conveyance. [p. 380, col. 2.] 

Every Statute which takes away or impairs a 
vested right acquired under existing laws or creates 
a new obligation or imposes a new duty or attaches 
anew disability, in respect of transactions or con- 
siderations already passed, must not be deemed 
retrospective, in its operation. The rule that 
enactments in a Statute are generally to be construed 
to be prospective and intended to regulate the 
future conduct of persons, is deeply founded in good 
sense and strict justice, and in the absence of clear 
words to that effect, a Statute will not be construed 
BO as to take away a vested right of action acquired 
before it was passed. [p. 330, col. 2.] 

Munjghoort Bibi v. Akel Mahmud, 19 Ind. Cas. 793; 
17 0.1.3. 316 at p. 345;-17 O. W. N. 889; Budhu 
Kumar v. Hafiz Hussain, 20 Ind. Cas. 827; 18 C. L. J. 
974; Gopeshwar Pal v. Jiban  Ohandra, 24 Ind, Cas, 
87; 41 O. 1125; 19 C, L. J. 549; 16 O. W. N. 804, 
followed. 

JA sale certificate is merely evidence of title, it 
does nob create title. [p. 829, col, 2.] 


Appeal against the decree of Mr. Justice 
Teuno& and Mr. Justice Greaves, dated the 
4th of February 1919 and rerorted as 50 Ind. 
Cas, 385, in Appeal from Appellate Decree 
No. 2284 of 1916. 


FAOTS appear from the judgment. 

Babu Samatul Ohandra Dutt (with him 
Rabu’ Manmatha Nath Pal), for the Appellant. 
—The plaintiff is the appellant. The appeal 
arises out of a suit for declaration of 
plaintifi’s title by virtue of purchase at an 
exesution sale held in 1903. The sale was 
confirmed in July.1906 andthe male gerti 
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feate was taken out, in 1909. The plaint- 
iMf'a ense is that he purebased the property in . 
dispute in the name of his eon, defendant No. 1, 
whore name appeared as the reeorded pur- 
shascr. Eubsequenly defendant eontrasted 
to sell the property to defendant No. 2 
and a ruit for specifics performaroe thereof 
was decreed. In that suit the plaintiff not 
being a party, the present suit is brcught. 
The question for decision is whether sestion . 
€6 of tke the Code of Civil Procedure, 1908, 
is a bario the suit. The suit was dismissed 
by the lower Court. On appeal to this Court 
there was a difference of opinion between 
Mr. Justise Teunon and Mr, Justice Greavee. 
Teunon, J., held that sestion 66 of the Civil 
Procedure Code, 1908, would not bar the 
present suit. Henee the present appeal. 
My point is that the sale having taken place 
in 1903 and confirmed in 1906, section 66 of 
the Code cf 1108 does not -apply. The old 
Code of 1:82 was then in force and the 
case would be governed by sections 316 end 
317 cf the old Code. Reads ceotions 316 
and 517 of the Code of 1882, The proviso 
of seation 317 should be strictly sonstrued, 
Refers io Dukhada Sundari Dasi v. Srimonio 
Jcardar (1). Isnubmit the mere fact of the- 
taking out of the sale sertifieate in 1909 
wculd not place the purohaser under the 
wider resfristions of seotion €6 of the new 
Code of Civil Procedure of 1908, which was- 
in force in 1909. The plaintiff's title acorued 
when the sale was confirmed in 1906. There 
is farther nothing to show that the provisions 
of sestion 66 were retrospective in effect. In 
the absence of clear provision to that effest, 
a Statute cannot and ought not to be held to 
be retrospestive in its effeot, Refers.to Tiru. 
malaisamt Naidu v. Subramaniam Ohettiar 
(2), Budhu Kumar v, Hafez Hussain (3), 
Gopeshuar Fal v. Jiban Ohandra (4), 
Under the circumstances ] would submit 
that the judgment of Teunon, J., takes the 
correct view of the law and ought to be 
upheld. 

Babu Mohkendranath Ray (with kim Babu 
Rupendranath Miiter), for the Respondent:— 


(1) 26 O. 960; 8 O0. W. N. 657; 18JiInd.[Dec. (x. s.) 
WON, * 

(2) 45 Ind. Cas. 108; 40 M. 1009. 

(3) 20 Ind, Cas. 821; 18 O. Ia J. 274. 

(4) 24 Ind. Cas. 37; 4l .Q.. Hen i19,04L, J, 549; 18 


9, W: N, 804, 
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THere is one matter which I should like to 
place before your Lordships first. The appel- 
lant died and he was substituted by some 
one, An issue was raised as to the com- 
peteray of the original plaintiff to bring the 
suit which has been dismissed. Sings then 
the plaintiff has died and he bas been sub- 
Blituted by his next sheba?i. Evidense was 
taken on the point but the suit was dismissed 
by the first Court on the merits. The lower 
Appellate Court and the Division Bensh 
of thie Court having disagreed, the suit was 
dismissed. 

I will now turn to the other point raised 
by the other side. Reads sestion 317 of the 
Civil Procedure Code of 1882 and gestion 
66 of the Code of 1908, Asoording to the 
rulings a certified purchaser did not inelude an 
assignee of the purchaser under section 317 
of the old Code. Sestion 66 removes this 
limited applisation of seation 317 and bars 
a suit not only against a oertified purchaser 
but also against his assignee. Sestion 317 
puts a restriction upon a right of astion 
based upon right of property. Sestion 66 
widens the sphere of that restrietion, When 
a Statute provides for taking away right of 
action against a certain class of personr, "can 
it not be said that if would be applicable to a 
certain olass of persons when the Ast is 
paszed? Section 66 ought not to haye any 
retrospective effect, but is this giving retros- 
péstive effeat ? I submit not, On prinsiple 
it should be held that sestion 66 wonld bar 
the suit. ` 

Babu Samatul 
briefly, 


Ohandra Dutt replied 
| ‘JUDGMENT. 

MOOKERJER, Acra, O. J.— This is an appeal 
under oelanse 15 of the Letters Patent in 
an appeal from an appellate desree, wherein 
the two Judges ofthe Division Court have 
been equally divided in opinion upon an 
important question of law, namely, whe- 
the rule embodied in seation 66 of the 
Civil Proeedure Code, 1908, is applicable 
toan exeention purchaser whose title was 
perfested when gestion 317 of the Civil Pro- 
cedure Code, 1882, was in foree. 

The plaintiff instituted this suit for a 
deslaration of his title by purebase at an 


execution sale held on the llth August 1903,, 


His case is that he purchased the property in 
the name of his son, who is the first defendant 
inthis litigation. The sale was confirmed 
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. under seotions 314 and 316 of the Code of- 


1882 on the 30th July 1906, The sale.eer- 
tifeate, however, was not taken out till the - 
24th April 1909 but the title of the pur- . 
chaser acerued, under section 316, from the 
date of the confirmation of the sale, that is, 
from the 30th July 1906, which must be 
taken to be the date of the sale sertifieate. 
This sale certificate sets out the name of the 
resorded purchaser as the purchaser of the 
property, The firat defendant, the recorded 
purchaser, appears to have subsequently gone 
tracted to sell the property to the sesond 
defendant, with the consequence that in & 
litigation between the two defendants the 
second defendant obtained a decree for a son. 
veyance by the first defendant, in his favour, 
As the plaintiff was not made a party to that 


, suit, he now seeks a declaration that the first 
defendant was not the rea) purohaser and 


that the second defendant has not asquired 
any title to the disputed property under hig 
conveyance, The auit has been dismissed on 
the ground that it is barred under the pro. 


visions of sestion 66 of the Oivil P 
Code of 1908. rogedure 


The plaintiff now contends that seotion 66 
of the Code of 1998 has no application, and 
that the rights of the parties are governed by 
section 317 of the Code of 1882, whioh wag 
in forse at the time when the exeention sale 
took place and was confirmed. The sale 
certificate, as we have already pointed ont 
was granted on the 24th April 1909 after the 
Code of 1908 had come into forae, but it bas 
not been contended, and, in our opinion, it 
could not be seriously contended, that the 
delay in the issue of the oertifieate conld in 
any way affect the position of the parties, A 
sale certifiaate, it is well established, dogs not 
create title, but is merely evidenas of title. 
Tantariharó Sing v, Sundar Lal Missir (5) 
and Braja Nath Pal v, Joggeswar Bagchi (6). 

The sale, whioh is the root of the alfeged 
title of the plaintiff, took plase when the 
Code of 1882 was in foree. Seetion 3 6 of 
that Code provides as follows: ‘When a 
sale of immoveable property has besome 
absolute in manner aforesaid (that is, as Dro- 
vided in seation 314), the Court shall grant a 
certificate stating the property sold and the 
name of the person who at the time of sale 


46) 7 O.L. J. 384. ; 
(6 i Ind, Gas. 62; 9 C. L Jy 346, 
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is deolared to be the. purehaser. Such oer- 
tifisate shall bear the date. of the confirmation 
of:the :sale; and, so- far as regards the 
parties - to" the ‘ suit and - persons olaiming 
through or under them, the title to the 
property‘sold shall vest in the purchaser 
from the date of such certificate and not 
before, provided that the deeree under 
which‘the sale took place was still subsisting 
at:that date.” 


Under this provision, the title of the pur- 
ohaser became absolute on the date of the 
sotifirmation of the sale, that is, on the 
30th ` July -1$06; That. title; however, was 
subjest ^ to the limitation embodied in 
seotion 317, which provides as follows :— 

“No suit shall be. maintained against the 
certified purchaser on the ground that the 
purchase was made on behalf.of any other 
person, or on behalf of -some one through 
whom such. other person olaeims.'  Conse- 
quently, the title: acquired -sould not be 
enforeed against the certified purchaser on 
the ground that he was not the real purohaser. 

6 must bear in mind in this oonneotion that 
it had been held by this Court in the case of 
Dakhada- Sundari Dasi: v. Srimonto Joardar 
(1) that: seetion 317, whish imposes a 
. restriction upon the right of the owner to 
enforce his-title, should be striotly construed, 
and that, sonsequently, sneh title could ‘be 
enforoed:against-an assignee’ of the certified 
puroharer, though not against the certified 
purchaser himself. The same view was 
adopted-in the. oases of Theyyavelan v. Kochan 
(7) and Sibtz Kunwaàr v. Bhagoli (8). The 
position, then, is slear that at the time when 
the- plaintiff-acquired’ his title by purchase at 
thé. executión* sale, he was subject to the 
restriction : embodied’ in seetion 317, that.is, 
he5had a.title enforceable against the whole 
world except fhe-seértificd pürcliaser. When, 
however,-the Code of 1908 same into foree on 
the Ist January 1909, section 317 of the 
Code of 1682. was ‘replaced by section 66 


of: the ney: .Oode'whioh introduced’ 4 restris- 
Sub. seotion ` 


tion of: a mush wider: scoze. 


(E) of -sestion 66- is in thése terms: “No 


suit:shall:be-maintained agdinst any” person” 
claiming -title -under a* purchase oertified- 


by the-Lourt in aoh manner as may be 


(7) 21 M. A 7 M. L. J, 220; 7 Ind, Dec. (N. s.) 861. 
(8) 21 A, 196; A. WS, (1890) 80; 9 Ind. ‘Dee. 
(N. 8.) 884, 
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prescribed, on the ground that the ~purchas® 7 


was made on behalf of the plaintiff or on 
bahalf of some one 
plaintiff claims,” Consequently, under. the 
new Code, the title of the real owner oannot 
te enforced against the certified purohaser 
asalsoszainst persons who olaim a title derived 
from the certified purehaser. The question 
thos arises, whether in there siroumstanser, 
the wider: restriation embodied by the 
Legislature in seetion 66 of the Code of 
1908 can be applied to oases where the 


title aserned under the Code of 1£82, and. : 


was, at the time of its inseption, subject 
only to the restriction, contained 
317 of that Code, In our opinion, 
answer must bein the negative. 


16 is manifest that the respondent seeks 
to read into the Code. of 19882 section 
66 of the Code of 1908, or. in other 
words, to give 
the latter provision of the law. This con. 
tention is opposed to well recogised eanons 
for the interpretation of Statutes. As was 


observed in Munghoort Bibi v. Akel Mahmud ` 


(9), every Statute which takes away or impairs 
a vested right acquired under existing laws 
or oreates & new obligation or imposes a 
new duty or attaches a new disability, in 
respeot of transaction’ or considerations 
already Passed, must not be deemed rétros. 
peoetive in its operation. The> rule 


be construed to be prospeotive and intended 
to regulate.the future oondust of persons, 


is deeply founded in good sense and strict, - 


justice, and it has -beea repeatedly laid 
down that in the absence of. clear words 
to that effest, a Statute will not be gon. 


Blrued so as totake away a vested right of 


aotion acquired before it was passed. Budhu 


Xumar v, Hafiz Hussain(3) and Gopeshwar Pal . 


v, Jiban Ohandra (4). But the respond. 
ent has argued that seotion 66 of the Code of 
1918, like section, 317 of the 


and that as no litigant has a vested in- 
terest in the course of procedure, the 
new Statute does not in fact take away a 
vested right, In our opinion, this sonten- 
tion is based upon a narrow and super- 


oial ` view of the true effest of section - 


(9) 19 Tnd. Cas. 793; 17 C. L. J,3 6 atp. 845; 17 


C. W. N. £89, 


; that ~ 
enactments in a Statute are generally to: 


Code of 
1889, embodies merely a rule of procedure, 


through whom. the -` 


bod t 


in section : 
the ` 


retrospective operation to ; 
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66 of the Code of 1908 and seotion 317 > The appellant is-entitlfi:to his sosts of- 
of the Code of 1882. Hash of: these “this appeal, of the appeal before the Divi- 
provisions no doubt finds a place in a ‘sion -Benoh and - also- before the  Distriet ~ 
eode of procedure, bnt each imposes in “Judge. The. costs in the Court of first 
essence a-serious restriction upon the tible ^instanse will abide- the result ‘ of -the : 
of: the real purchaser at the execution sale, ‘retrial. 


As has been well observed, of things that PLETOHER, J.—I agree. 

do not appear and things that do not exist, RICHARDSON, J,—I also agree. 

the reckoning in a Oourt of law is- tha ‘ Appeal allowed: 
same, & title whieh cannot be proved ; ` C 0s6 remanded, 
against an opponent in the eye of law EL EL 

has in point of faet no existence in relation - EAE i 
to" that individual. It is consequently in- : j ie de 
disputable that both section 317 of the "EL SE 
Code of 1882 and sestion 66 of the Code - 9 "Tu 
af 1608 operate to place a limitation upon er ui i AE gan b 
the title of the purehaser, with this differ- ES: 
ense that the effest of seotion ^66 is BOMBAY HIGH COURT. 

to. widen the fetter placed upon the title Seoonp Civit, APPRAL, No, 332 or 1918, 

of the "purchaser by section 317. If we January 20, 1920, n 

look at the matter from a different stand. `  Present:—Sir Norman Maaleod;' Kr. 

point, the effect . of seotion : 66 is- to ` Chief Justise, and Mr, Justice Heaton, ) 
improve -the position of the certified pur- SAYDANMIA RAHIMANMIYA AND E 
chaser, and in effest to eonfer upon- him . ANOTHER—PLAINTIFFS— APPELLANTS 

a power of alien&tion he would not other. - - VETSUB 

wise enjoy. If the certified purshaser: 'HASANMIYA MANWAR MIYA AND 
alierated the property, the result notwith- OTHERS— DEFENDANTS— RESPONDENT, 


standing section '317 would be that the- Pensions Act (XXIII of 1871),- ss. 4, 6—Inam, con.’ 


title of the’ alienea sould be  fcrthwith * ee eias in grantee’s 

defeated by the realowner. Under section ee Don. ee 
oe êh y ikee hand JE ifed necessary—Jurisdiction of Civil Court. 

, on the- other hand, the certi - pur- . uu " 

chaser is enabled to confer a good title - rins ud E bri 2a nee 

: transferee, - bee «y WAS TRAL à YIUABO, eXOLTSIBE the: ancien dars and ` 

a lods E Dd 2 pie ; ds Pap radon E. inamdars, should be continued as mam -in «the : 

p g the titie nct’ grantees’ family solong as their male descendanta : 


only of the oertiĝed purebaser but also of  werealive, the order shonld-be con&trued'às adjudging 


the person whc has derived title from him.'- en nob p er Mugs of the ' village 
RCM : , tothe grantees, and a certificate under section 6 of : 

"à our opinion, a oan be no doubt the Pensions ‘Act is not necessary in order to ‘enable 

that the view taken by Mr. Justice Teu- a Civil Court to entertain a suit relating to such 


non is ceorreet and that the desree made grant [p. 333, col 1:] f 

by the Distriot Judge eannot be upheld. Appeal from the decision of the 'Distriot 
‘The result is that thisappeal isallowed, Judge, Ahmednager, in Appeal No. 79 of © 

the decree made by the. District Judge set 1916, reversing the-desree passed by the 

aside and the case remitted to the Court Second Class Subordinate Judge, Shevgaon 

of first instance to be tried on the merits in Civil Suit No. 343 of 9.1, — e 

on fresh evidence to be adduced by both . Mr. G, S. Hao; for the Appellants, 


ad 


parties. Mr. Coyajee (with him Mr; J. Q. Rele), for 
«A question has-been raised as to whe-'. Respondents Nos. l and 3. : 
ther the person who obtained leave to - JUDGMENT, 


prosecute the appeal after the death of the + ^ M.crrop, C. J.—The ` plaintiff broüght ` 
original plaintiff is. really competent to do > this suit praying that it might be declared ` 
80, That question will be left open for that plaintiffa: Nos. 1 and 2 had 4.-l-anna ` 
consideration by- the trial “Oourt. “The *4-pies share: 'in the Jahagir village - 
eounter affidavit whigh has been fled- here ‘of~Kanoshi,‘and that it might be deelared ` 
will be transmitted to the Court below as that they were entitled to receive Rs, 85, | 


e 


part of therecoord. - -> ^ " V k —.-.. ortany greater or less amount whioh might ~ 
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be- settled according to .Tharavband, from 
the village offisers by  &.separate receipt, 
and for an injunotion and for other relief. 
Bafore the Subordinate Judge a prelimi- 
nary issue was framed: Is a sertificate 
under the Pensions Aot necessary? Tha 
learned Judge held that it was necessary 
and as the certificate was not produced, 
the plaintiff's suit was dismissed on the 
29th November 1913, In appeal the des. 
reo was set aside, and the suit was re- 
manded to the trial Court for a framing 
and trial on evidence of the issue whether 
the grant to the parties’ ansestors was of 
the soil or of the land revenue. The 
finding on that issue was that the 
grant in suit was of the soil, and not 
of the land revenue-only, and that a certi- 
fieate under the Pensions Aot was not 
nesessary, A desree was passed on the 
29th February 1916 in favour of the plaint- 
iff awarding him the greater part of his 
claim. In first appeal the learned Distriot 
Judge held that a certificate. was necessary. 
He said that the plaintiff's olaim in this 
oaze was limited to-a share in the: nett land 
revenue of an inam village as ascertained 
from the Tharavbar.d and toa corresponding 
elaim for arrears. 
to Have overlooked the fast that the plaintiffs 
eleimed a declaration that they were sharers 
to the extent of 1 anna 4 pies in 
the Jahagir village, and that the plaint was 
not confined:to a mere request for a declara- 
tion that they were entitled to receive a 
share of the revenue from the village officers 
and nothing. more, The learned Judge has 
not dealt with the question whether there 
was originally a grant of the soil of 
the village, and not merely a grant 
of the royal. share of the revenue. The 
trial Judge has found that this question 
must be desided wholly on the desision of 
the Ipam Commissioner, sopy of whieh has 
been filed and was finally marked Exhibit 
82. That was a decision by the Inam 
Commissioner under rule 1 of  Sohedule 
B of Ast Xt of 1852. The finding was 
that the village of Mouje Kanoshi, Taluka 
Shevgaor, District Nagar, excluding the 
ansient kakdars and znamdare, should ba 
eontinued as inam to Pir Durga Shaba 
Sharifa so long as the male descendants 
of any one of the 4hree persons, namely, 


Babamiya valud Mahomed Burhan, Matumiya . 


The learned Judge seems: 


valad Baba Sahib and Mahomed Miya >` 
valad Darvash were aliya, We have been 
referred to the deoision in Vasudev . Pandit 
v.  QOollecior cf Puna (l1). and that 
case is almost exactly on ell fours with 
this ease. The learned Judges said: 
‘Lf we felt ourselves free to dispose of 
the ease on a construotion of these documents 
(that is to say, tbe grants made to Bhan 


Maharaj) by Sir T. Munro in 1818, 
confirmed by the Honon-able Mount. 
Stuart Elphinstone), we should have 


eorsiderable diffisulty in saying that they 
were meant to sonvay more than the ravenus 
arising from the village, Bat the disposal 
of the present case is to be governed: by . 
wholly different oonsiderations-~sonsidera- 
tions which wecannot but think would have 
had a desisive effest in the District Conrt, 
had they been duly pressed upon the 
attention of the Judge presiding there. The 
rights of'the znamdar have been weighed 
and adjudicated on by the Inam Commis. 
sioner under Aot XI of 1652, The duty 
of that offise", as laid in rale lofSshedule 
A to the Ast, ‘is to investigate... tho titles 
of persons holding or olaiming against: 
Government the possession. or enjoyment 
of an Inam or Jahagir, cr, any  iaterest 
therein, or slaiming exemptioa from tha 
paymenteof land revenue.’ Assording to 
gestion 7 of the Act‘ no desision or order 
of the Inam OCommissioner...shall be ques. 
tioned or avoided in any Court of law." 
The judgment of the Inam Commissioner 
in that ease was in exastly similar terms 
ag the desision in this ease, exaspt that 
additional: words baki darobast gav chalvava 
were used in that ease whieh are translated 
by the learned Judge “let the whole ra. 
mainder of the village continue” (in the enjoy- 
ment or possession of the tnamdar's family). 
But otherwise the deosision of the Inam 
Commissioner was that the village, exolad- 
ing the ancient hakdars and tnamdars, should 
be sontinued as {nam in the grantees’ family 
so long as their male dessedants were alive, 
and the learned Judges came to the osn- 
elusion that that was more than a grant of 
the revanue. Wher, therefore, with express : 
referense to a rule applieable only to lands, 
he says that, saving partionlar aharges,- tha 
whole village is, to go 0D, or for the future 


(1) 10B, H, O. R, (A. 0. J.) 471 at p. 473.. 
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> ta ba in the possession or enjoyment of the 


inamdarsfamily, we must necessarily oon- 
strne this order as adjudging the lands 


. and not merely the revenues of the villaga . 
. to the olaimant. 


I think this oase must be 


; desided agsording to the desision in Vasudev 
: Pandit v. Collector of Puna (1) and that, 


- 


e 


+4 Y rv 


^^ 


` section 4 of the Pensions Aot. 
must be that the desision of the learned — 
Distrist Judge must be set aside, and the , 


therefore, no certificate was nesessary under 


ase must be remanded to him for trial on 
the merits, The appellant will have the oost 


of the appeal and the aosts in the lower Ap- | 
‘pellate Court, 


Heaton, J.— We are only at present son- 


. eerned with the question whether a sertifioate 


. under the Pensions Aot is necessary. 


Fa 


sording to the practice and rulings of this 
Court, if there ia a grant of the royal share 


' of the revenue, and nothing more, and a claim 


arises in relation to that grant, the olaim oan. 


. not bə heard by a Civil Court without a certifi: 


Wi 


. of the revenue, or at any rate, 


eate, for so it is provided by seation 4jof the 
Pensions Act. Bat if there is a grant cf 
something other than merely the royal share 
if there is 
a grant of the village as a holding or estate, 
then a certificate under the Pensions Ast 
is not neseesary. J use the exareggion "the 


. grant of a village esa holding or estate,” 


Am 


: of India what 
' great 


l in preference to the words sommonly- used 
"the grant of the soil/'-besause they seem 


to: me to express more aesurately and more 
eonsonant]y with the usage in this part 
is adtually conferred, 


many grants now oalled nam 


: were really grants of villages ia manage. 


' ment, 


and I think the idea of a 


. grant of the management is far more pre. 


. valent 


e! 


here in Western Indis, than is 
the English idea of an absolute grant of 
the soil But, however that may bə; we 


: glearly baye in this sase something mush 
more than a mere grant’ of the royal share 


. of the revenue. 


That, I think, is apparent 


i from the words in Exhibit 82 by themselves. 


When we refer to the oase of- Vasudev Pandit 
v. Collector of Puna (U), I think wa find 
authority for saying that a decision in a cake 


.. of this kind (where a village is held for 


many years by  Wahiwatdars), that the 


` eillege is to be conititusd, indicates a grant of 
‘something very much in excess of the royal 


share of the reyenuoe. 
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The result , 


Ao. - 


A. . 


It seems to me, . 


: 883 


therefore, that in this sase a cariifioate under 
the Pensions Aot is not necessary and that 
the appeal must, as proposed, be remanded 
to be desided on the merits, 
Decree set aside; 
Case remande 1, 





LAHORE HIGH COURT. 
Sgcoxp Civi, APPEAL No. 1324 or 1916. 
June 16, 1920. 

Present: —Mr. Justioe Soott Smith and 
Mr. Justice Abdul Raoof, 
Musammat AMIR BEGAM— PLAINTIF — 
APPELLANT 


te7Tsus ' 
. Musammat HUSSAIN BIBI AND ANOTHER-— 


D.raNDaANIS —RESPONDENTS, 
Registration Act (XVI of 1908), ss. 32, 38. 49 
Presentation cf document by agent not duly TUER. 
rised— Document, whether admissible in evidence Suit 
by daughter for declaration that gift by motherin favour 
of plaintiff's sister shall not affect her rights —Limitation 
Act (IX of 1908), Sch, I, Art. 125. 


Where a deed of release was presented for regis. 
tration by an agent of the executant not duly 
authorised in the manner prescribed by section 33 
of the Hegistration Act and the executant, when 
subsequently examined, admitted execution and agreed 
to ita registration: 

Heid, that there was no proper prese i 
the deed for registration within the iced ar 
section 82 of the Registration Act;  [p. 335, col, 1.] 

(2) that the registering officer had no jurisdiction 
to register the deed, it not having been presented 
in accordance with the provisions of the Act: [p. 336 
col. 1.] 

(3) that the deed of release was, 
missible in evidence. [p. 835, col. 1.] 

Jambu Parshad v. Muhammad Nawab Aftab Ali 
28 Ind. Cas. 422; 87 A. 49; 19 O. W. N. 282.13 A 
L. J. 129; 17 M. L. T. 148; 210. L. J. 218; 2 L, W 
271; 28 M. L. J. 577; 17 Bom, L. B. 413; (1915) M, W 
N. 592; 42 I. A. 22 (P. C.), followed. 

A suit by a daughter for a declaration thah a gift 
made by her widowed mother of certain land and a, 
house in favour of plaintiff's sister shall not affect 
the plaintiff's right is governed by Article 125 of 
Schedule I of the Limitation Act. [p. 335, col, 2.] 

Dev Raj v. Shiv Ham, 25 Ind. Cas. 462; 70 P. p 
1914 260 P. L. R. 19'4 165 P. W.R. 1914, not 
followed. . , 

Ralya Ram v. Sher Singh, 5 Ind. Cas. 8492. 

R. 19.0, followed, j SA a Pe 


Second appeal from the desree of the Dis. 
triot Judge, Ambala, dated the 13th Maroh 
1916, modifying that*of the Subordinate 


therefore, inad. 


: Judge, Ambala, dated the 30th June 1914, 


Mr, Sundar Das, for the Appellant, 


AMIR BEGAM V. HUSSAIN BIBI, 


“Lala .MotézSagar;- K. S.^ and Mr. M. L. 
- Puri, for the Respondents. . 4 
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'JUDGMENT.— Abdul Kadir, who died ` 


many. years ago, left a widow Musammat 
Hussaid Bibi and two daughters, Musammat 
Amir Begum’ ‘plaintiff and Musammat Habib- 
ul-Nisa defendant No. I. 
1904 the widow executed a deed of gift by 
whish she gave 2,498 brghas and 10 biswas 
of land and & house to her daughter Musam- 
mat Habib-ul-Nisa.° On the 30th January 
1905? Musainmat.Amir Begam is ssid io have 
executed a deed df:release in which she con. 
sebted:to the gift'and.gave up-her-rights to 
the property: gifted: ^ The Courts below have 
held-thut the patties are governód by 'austom 
and that Musammat .Ániir Begam has a locus 
standi to maintain: a ‘snit for a deslaration 
thetsthe gift:shall not effect her rights. 
first Court: gave her a decree as regards both 
- the Jdnd-and tha house, : Tbe lower Appellate 
"grt" ‘hald that the suit as.regirds the house 
, WAS ‘barred. ‘by tine under Artiole 120 of the 


dian. -Limitati Act. but maintained the ' 
, Indian. -Limita iop aa os . to Jambu Parshad v. Muhammad Nawab Aftab 


deeres in regard: to. the: land, ? Both parties 
have .&ppealed, . ‘Musammat - 
| saking "for. the. dismissal - of the: suit and 


' "Musammat Amir Begam asking for a .deoree ' 
. presentation: of: doeuments for registratión, 


m inreferoned ^to: the- house as’ well: ‘as the- land, 
L 
The first point raised by Mr, "Moti Sagar 


On 14th June’ 


(1920 


asa * 8 © y se 
» 


' rights.” This sentence shows that the lower 
Appellate Court did some to a clear finding 
that the plaintiff had a locus standi to sue 
to have the gift set aside. Ibis true that’ it 
has not diseussed the rulings, buf it was not 
necessary for it to do this when it agreed 
with the sonolusion of the trial Court. This 
decision of the lower Court is upon a ques- 
tion of custom, and we hold that the point 


‘ gannot be raised in second appeal in the 


absence of a sertifisate. 

The next question is as to the admissibi- 
lity of the so-called deed of release. This 
deed -was a regietered one, but the lower 
Appellate Court held that it was inadmiesiblein 


: evidence owing to defect in registration as 
* the person presenting it on behalf of Musam- 
“mat Amir Begam had no proper power of- 


"The: 


attorney; and it was of opinion that even 


“ though Musammat Amir Begam was examin- 
: ed on commission and said that she had 


Habib ul. Nisa ` 


> "ofi behalf of the defendant. appellant waa that . 


; bis lient objeoted to the-snit both on the 
; ground «that'- the «parties : were governed 
: by “Muhammadan - Law and “also” that 
: eyen: if they were ‘governed by oustom, the 


+ 


_- plaintiff being a-female "had no locus standi : 


to maintain a suit'of thisnature. He urged that 
; though the trial Court-disoussed the evidense 
- and-eame to a considered finding that the 
" plaintiff had & locus standi, the lower Appellate 
"Court did not- some to. any finding at all. 
: He &herefore, urged that we should remand 
“the gase in order:that.that Court might, 
. after considering the evidences, come to. a 
` finding. . .Now,. the lower. Appellate Cort 
Bays- in- its judgment; “All the rnlings 
“ possibly’ relevant © have' been exhaustively 
discussed by.the-lower Court, and it- will be 
` sufficient to say that I agree with its finditig 
.that Musammat.Hussain Bibi had no: right 
-to. make the gift to her. daughter Hahib.ul- 
< Nisa to the detriment of the plaintiff Amir 
Begam, and the latter can claim to- have 
the gift: set aside so far as it affeots her 


executed the deed and agreed to its registra- 
tion, the defect in presentation was fatal. In 
support of this proposition the Court referred 


Als (1), where it was held by their Lordships 
of the Privy Council that "aeotions 32 and 
33 of the. Registration Aot, relating to the 


are'ingperatiye, and their. provisions must 
be stristly followed, and where it was proved 
that agents who presented desds of mort. 
gage for registration: had not been duly 
authorised in the mauner prescribed by the 
Ast to present them, the deeds were held 
not to be validly registered, so as (under 
section 49) to affect immoveable property or 
to be received in evidence of any transactions 
affeating such property.” It was further 
held that “A Registrar or Sub- Registrar has 


: no jurisdistion to register a dosument unless 


he ia moved to do so by a person who has 
executed or claims under it or by the repre. 
sentative or assign of suoh person, ‘or 


: by an agent of ‘such person, representative 


or assign duly anthorised by- a power-of- 
attorney executed and authenticated in the 
manner prescribed -by section 33 of the 
Aot.” Their Lordships pointed out that 
" One object of seotions 32 to 35 of the 
Registration Ast was to make if diffienlt for 


(1) 28 Ind. Oas. 422; 87 A? 49; 19 C. W, N. 282; 18 
A.L. J. 129; 17 M. L. T.148; 21 C. L, J. 218; 2 L. W. 
277; 28 M. L. J.'077; 17 Bom. Li R, 413; (1915) M, 
W, N, 592; 421: A. 122 (P; O.).- 


. tion either by Mus;mmat Amir Begam her- 
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persons to commit fraud by- means of regis. 
tration under the Aot; and tbat it is the duty of: 
"the. Courts in India not to allow the impers- 


tive provisions of the Act-to be defeated." n 


Now, in the present oase it is admitted - 
that the deed was not presented for registra. ` 


. self or by. an. agent duly authorised in the 


manner presoribed by section 33 of-the Regis- 
‘tration Aot. . Mr.. Moti Sagar- urges that the 


: ‘Privy Counsil,. when. they-gave that ruling, 
. did not consider the provisions of gestion 60 
: . of the. -Registration Aot as to the operation 


-of the .oertifioato „of. registration- endorsed on 


. a deed. In onr opinion section 60 does not 


. offiser had, 


_ We, therefore, agree with the lower Appellate « 


& 


. help Mr. Moti Sagar’s.,client in a ease like 
` the present, where we find. that the. registering 
as laid “down by the Privy 
. Council, no jurisdiction. to register the: deed 
" whioh was rot presented to the Court :in 
. accordance with the ‘provisions of -the Act, 


` Court that- the deed -of release was inad mis. 
Bible i in- evidenoe. 


Mr. Moti Sagar then wished to stew ag - 
: by other ‘circumstances that Musammat Amir ` 


` Begam had acquiesced i in the -gift; but- we 


_ find that this point was never raised in the 


. lower Appellate Court. 


, tion of acquiescence was No. 10, whioh;said 
' that the plaintiff sould not bring: a suit to 


| ' contest the. ‘gift so long as tke deed of release 


was in existenee,-in other worde,.it urged . 


- that she was estopped by the exeontion ‘of 
“the deed. of release. and. not in any other 
. way. We, &herefore, ‘declined to: hear argu» 
, menta on the question whether the. plaintiff's 
" acquiescence in:the gift was proved apart 
"from the deed of -release, 
“the defendant's appeal must fail. 

“We now come to the plaintiff's appeal. 
. The . lower Appellate Oourt, relying upon 
“Des Raj v. Shiv Ram (2), held that a suit for 


a deolaration that a mortgage of a house . 


shall not affect the reversionary rights of the 
plaintiff is. governed by Article 120, and not 
by Artiele 125 of . the Limitation Aet whioh 
"refers only. to suits for a declaration relat- 
‘ing to alienations of land,. a house not? 
"being land. Now in Dev Raj v. Shiv. Ram 
(2) it was. no doubt held that a house was 


(2) 25 Ind. Cas, 463; 70 P, R. 1914; 260 P.L, R. 
1914; 165 P. W, R, 1914. 
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‘- Soman Singh v. Uttam Ohand (3). 


- There Were numer: ‘ 
;ous grounds of appeal in that Court "butithe', 
“only ground which touched: on the gues- É that the deed of gift dated the 14th June 


. 1904. -shall not affect the plaintiff's-reversion- 


Om this finding - 


E 935 


ha m = eon - 


not land ‘within ths r meaning of t Artióla 125, 
but no'reasons ara’ given in that judgment 
' for this decision, and it is not apparent 
from the -reporti whetber. the house: wad 
sold’ apart from ita site. This was pointed 
out by a single Judge - of this ` Court.;in 
Moreover, 
in Dev Raj v. Shiv: Ram (2) thére- was no 


. necessity to decide this partioular - point, 
* because the plaintif was not. the: first 


reversioner and would not, in the terms of 
the Article, have, therefore,-been entitled; to 
the possession of the land but for.such aliena- 
tion. In Ralya Ram v; Sher Singh’ (4) (an 
unreported judgment of the Chief Court in 
Civil Appeal No. 2878 of 18:6), it was held 
that Article 125 applied when a house in- 


‘aluding the site was sold. In the present oase 
"tbe house sold is in the town of Sadhaürs, 


and the presumption: is that^ the owner' of 
the house is owner of the “site also‘ ‘and 
that in the absense of:anything..tothé'son- 
trary in- the deed of: gift the house*'àand 


- the site together were gifted. ` We; therefore 


hold that Artisle 125 of.the Limitation’ Aot 
applies to the suit so far as if relates to the 


-honse also. 


We accordingly dismiss defendant’s: appeal 
and accepting that of the plaintiff, -restore 
the deeree of the first Court to. the'efféct 


ary rights in the property gifted . after the 


- death of the donor with eosta.in all Courts. 


Appeal accepted. 
(8) 65 Ind. Cas. 924; 1 L; 69 at p. 72; 91 P, L: R. 


1920, 
(4) 5 Ind..Cas, 842; 15 P, W, R; 1910. 





BOMBAY HIGH COURT. 
SEGOND Civi, APPEAL No, 1045 of 19168. 
January 29, 1920. 
Present;—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Heaton, 
BHAGWAN BHAU INDAP AND OTHERS— 
DEFENDANTS — APPELLANTS 
cereus: 
KRISHNAJI GANOJI INDAP—Pratwries 
— RESPONDENT,- 
Specific Relief Act (I.of 1877), s. 27 (en, il, 9, 


applicability of, to. membeis, of joint Hindu Jamily 
— Contract’ by. father of joint Hindu: family, whether 


* canbe specifically "Menem against sons after father’ 8 
death, 


a 
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. The second illustration to clause (c) of section 27 


, Of the Specific Relief Act must be taken to refer, not 
' merely to joint tenants in the English sense, but to 
* co-parceners in a joint Hindu family. 


Therefore, where the father of a joint Hindu 
family contracts tò sell his share in tho family pro- 


" perty and dies, the purchaser might enforce specific 


performance of the contract against the sons of the 


. Yendor.. 


Appeal from the*dcoision of the District 
Judge, Ratnagiri, in Appeal No, 39 of. 1918, 
reversing the deoree passed by the Seaond 


- Olass Subordinate Judge at Devgad, in Civil 


: Suit No. 131-of 1917, 


. Mr, B. V. Desai, for the Appellants. 
Mr. §. A, Parulekar, for Mr, A. Q. Des ii, for 
the Respondent. E 
JUDGMENT, : 
MACLEOr, C, J, — The plaintiff sued to obtain 
spesifio performance of an agreement to sell 


: the plaint property passed between him and 
: one Bhau Indap, dated the 7th July 1916. 
. The plaintiff had paid Ra. 20 to Bhan, the 


sontract clearly being a contract for sale 
to the plaintiff of Bbhau's interest, whioh 


- was three -pies in the joint family property. 


ama 


- hig -sons for speoifio 


- 


zm t 


for spesifia 
the lower Appellate Court thia deoree was. 


Before ;:'the sale sould be completed 
Bhau died, and the suit is brought against 
performanee. The 3rd 
defendant paid -Rs. 20 into Court, the sum 
whioh bad been paid to his father, and 


the trial Court direeted that the plaintiff . 


should. receive that amount, and his claim 
performanse was refused, In 


reversed, and the plaintiff's suit was deoreed. 
The respondent relies on seotion 27 of the 


Spesifis Relief Aot, clause (c), 2nd illustra- . 


tion to that olause, It is diffioult at first 
night to see how that illustration fits in 
with elause (c). I think the argument is 
this, that if A and Bare joint tenants of 
joint family property, .A has the expecta- 
tion of. susseeding on the death of B to the 
whole, and A, therefore, may be said, though 
somewhat inaccurately, to have a title to 
that undivided moiety, although that title, 
whatever it.may be oalled, is liable to be 
displased by JB, That. seems to be the 
argument, although it is not perfectly clear 
how B oan displace A’s title, for the only 


thing that cold happen to prevent A» 


. Bueseeding to B's half would be the event 


of A dying before B. 
said that B would bedisplacing A's title. 


"' However that may be, the illustration dis. ` 
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tinot]y covers the oase of one joint tenant 
agreeing to sell his undivided moiety, and 
then dying, for if states that his purehaser 
eould bring a suit for speoifis performanse 
against the survivor, and unless we place 
oo: pareeners in a joint Hindu faimly in a 
different category to joint tenante, we should 
have to hold that the illustration is binding 
upon us. The illustration itself is perfestly 
clear. There is no ambiguity abont it, 
and there is no reason why we should 
not follow it in the oase of all joint 
tenants, whether members of a joint Hindu 
family or not. If we did not do so, & 
certain amount of nnoertainty would arise 
in future, and it is always desirable to 
avoid that. In my opinion, therefore, the 
decision of the lower Appellate Court must 
be upheld and the appeal must be dismissed 
with oosts. ; i 

HraToN, J.—I think the 2nd illustration 
to elause (c) of section 27 of the.Speoifio 
Relief Act must tbe taken to refer, not 
merely to joint tenants in the, English sense, 
but to co.parseners in a joint Hindu family. 
I think so, beoause the Specific Relief 
Aot is applioable to India and enaeted for — 
India, ‘where the majority of the popula- 
tion are Hindus and throughout the whole 
of wich country the idea of a joint 
Hindu family is well understood. Bat 
1 rather regret that it is so for thia 
reason: we have to desree speosific perform: 
ance and what will be the result? The result 
will be. that the plaintiff will obtain ‘a 
transfer to himself of a 8 pies share 
in & oertain property. He will have no 
right to joint enjoyment of that praperty 
and he will be unable to obtain separate 
possession of it without bringing a sait for 
partition, So that we are giving the 
plaintiff a deeree which at best, in all 
human probability, will only lead to further 
disagreement and further litigation. ` That 
is not the kind of ease in which I personally 
should be disposed to deoree spesifio per- 
formanse. Sut the Legislature have thought 
otherwise, and after all onr own personal 
views are nothing, the Intentions of the 
Legislature everything. I think, therefore, 
thate the appeal must be dismissed with 


. costa, 
In that wayitmay be . 


* Appeal dismissed, 


- 
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PATNA HIGH COURT. 
CriminaL Reviston No. 328 or 1920. 
July 21, 1920. 
Present : —Mr. Justice Adami. 
BAJIT LAL PATHAK AND OT4ERS— 
' 2ND PagTY—PRA£TITIONER? 
versus 
HARAKH SINGH AND OTHERS — 


Ist Party —OProsiTE Parry. 
Criminal Procedure Code (Act V of 1898), s. 145— 
Previous proceedings under section—Order not challeng- 
ed in Civil Court—Fresh proceedings in respect of same 
property, whether legal, 


When a party has been declared to be in possession 
as a result of proceedings under section 145 of the 
Oriminal Procedure Code, fresh proceedings under 
that section cannot be started against him, unless ib 
can be shown that the order has been either vacated 
in due course of law or possession has been surren- 
dered amicably, If a Magistrate starts such pro- 
ceedings, he acts without jurisdiction and his 
order is liable to be set aside. lp. 387, col. 2.) 

Where, therefore, a Magistrate in drawing up 8 
proceeding under section 145 included therein a 
piece of property of which, in a previous proceeding 
under that section, possession had already been 
declared, and no steps had been taken to challenge 
that order in the Civil Courts: 

Held, that in respect of that piece of property the 
aoe had acted without jurisdiction. [p. 337, 
col ,2. . 

Messrs. Hasan Imam, H. L, Nandkeolyar 
and G. O. Fal, for the Petitioners, 
Messrs. K, B. Dutt, Murari Pgasad and 


B.N, Mitter, for the Opposite Party. 


JUDGMENT .—This ia an application to 
get aside an order paased in proceedings under 
sestion 145 of the Oriminal Procedure Code 
acainst the petitioner, the second party 
therein, in respect of a plot of 78 bighas of 
land, The Deputy Magistrate, after making 
inquiry, desided that the first party were 
in possession of the whole of the disputed 
land. 

The point now taken before me by Mr. 
Hasan lmam is that the Magistrate failed 
to notice that in 1918 there were proceedings 
under section 145, Criminal Prosedure Code, 
wherein 15 b:ghas out of this plot of 78 were 
found to be in possession of the first party in 
that case, one of whom, Krishna Kant Jha, 
is nephew of Bajit Lal, who is a member of 
the sesond party in the present proceedings, 
In the judgment the learned Magistrate has 
made reference to the judgment in & oase 
under sestion 380 of the Indian Penal Code, 
in which it was held that Bajit Lal was not 


ed 
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in possession of the land. He proseeds to 
state that since this jadgment in gestion 380 
ease was passed, nothing has transpired to 
indicate that Bajit Lal has some into posses- 
sion of the land. 

Jt is urged that a desision as to possession 
having been come to in 1918 in a ase 
under section 145, Criminal Prosedure Code, 
and no steps having been taken by the party 
then found so to be out of possession in the 
Civil Court, the Magistrate was bound to 
uphold the order under sestion 145 and had 
no jurisdiction to again enquire into the 
possession of that portion of the plot. Mr. 
Hasan Imam relies ona judgment of this 
Court in the oase of Krishna Deyal Gir 
v. Sheikh Nirmali (1). There Mullick, J., 
held that when a party has been declared to 
be in possession as a result of proseedings 
under section 145, fresh proseedings under 
the same seotion cannot be started against 
him, unless it can be shown that the order 
has been either vacated in due courte of law 
or possession has been surrendered amicably. 
If a Magistrate starts such fresh proceedings, 
he acts without jurisdiction and his order is 
liable to be set aside. 

There is no doubt that in the proceedings 
in 1918 Krishna Jha, the nephew of Bajit 
Lal, was deslared to be in possession and 
in view of the ruling I have just oited, the 
Magistrate, who passed the order in the 
present proseedings, had no  jurisdistion 
to include in it the 15 b:ghas, of whioh posses- 
sion had already been declared, No steps 
have been taken so far to challenge in the 
Civil Courts the order passed in 1918. 

So far, then, I must hold that the Magis- 
trate acted without jurisdietion, but it is 
contended that his order having been shown 
to be without jurisdiction in respeot of this 
portion of the property in dispute, the order 
as to the whole property must be set aside. 
In this I cannot agree. The Magistrate had 
jurisdiction to draw up proceedings in respect 
of the whole property, whieh gave rise to a 
likelihood of a breach of the pease, and bis 
He 
found possession as to the plot, but it must be 
held he had no jurisdiotion to some to & find- 
ing contrary to the previous order owing to 
his not having taken into a§eount the deoision 
in the previous 145 proceedings. i 


(1) 40 Ind, Cas, 830; 1 P. L, W, 642; 18 Cr. L, J, 942, 
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I am of opinion that so much of the order 
under restion 145 as relatea to possession of 
the 15 bighas, whish was thé subject of the 
previous proseedings, must be setaside. The 
rest of the order will stand. 

Application allowed in part. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No, 1073 or 1919, 
Marsh 20, 1920, 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justioe Walmsley. 
KHANDKAR HIDAYATULLA--AoovsED 
— PETITIONER 
versus 
EMPEROR-—OrrowrE Pasty, 

Assam Forest Regulation (VII of 1891), ss. B, 
6, 16, ‘7—Reserved forest — Notification constituting 
reserved forest —Objection to inclusion of certain land 
disallowed by Forest Settlement Officer—Remedy of 
sa a ene whether can be impeached as 

invalid, 


Where in consequence of a notification of the 
Local Government under the Assam Forest Regula. 
tion of its intention to convert certain land into a 
reserved forest, an objection is made to the reser- 
vation of a piece of that land on the ground that it 
belongs to the permanently settled estates of the 
objector, and the objection is disallowed by the 
Forest Settlement Officer, such disallowance amounts 
to a rejection of the objector’s claim, and his proper 
remedy is by appeal to the Commissioner urging that 
his claim should be enquired into on the merits by 
the Forest Settlement Officer, and if he does not 
appeal, he is not entitled to impeach the notification 
of the Government on the ground that his claim not 
having been disposed of, the notification is invalid. 
[p. 34], col. 1.] l 

Rule against the order of the Deputy Oom. 
missioner, Sylhet. 

Babus Dasarathi Sanyal, Kamin? Kumar 
Ohanda and Debendra Narain Bhattacharjee, 
for the Petitioner. 

The Hon'ble the Advyooate-General and 
Babu Manindra Nath Bannerjee, for the 
Crown. 

JUDGMENT. 

SANDERSON, O. [.— This wasa Rule obtained 
by Khandkar Hedayatulla oalling upon the 
Deputy Commissioner to show eause why 
the proseedings seorfhplained of should not 


be quashed. The proceedings are referred 
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to in paragraphs 10 and 11 of the petition. 
They are under the Assam Forest Hegulation, 
VII of 1891. 

It appears that on the 27th of September 
1919 a forester submitted a report to the 
Divisional Forest Officer, Sylhet Division, 
charging the petitioner and 11 others with 
having sommitted offenses under the said 
Regulation, VII of 1891, by cutting a fare, 
settling tenants and otherwise soting in 
contravention of the provisions of the said 
Regulation in respest of lands of the 
reserved forest. Thereupon, summonses 
were issued upon the petitioner and the 11 
others, calling upon them to answer a charge 
under section 25 of the said Regulation. These 
are the proceedings in respest of whieh the 
Rule was granted. 

The main ground upon which the Rule 
was supported was thata notifieation, whieh 
was issued by the Chief Commissioner of 
Assam and whish was to the effeot that 
oertain lands therein specified werea reserved 
forest, was invalid. The ground upon 
whioh it was urged to be invalid was that 
the petitioner had submitted a olaim tothe 
Forest Settlement Officer in respest of 
eertain lands, claiming that he owned and 
possessed such lands as the proprietor of 
a permanently settled estate, that suoh 
lands wage not at the disposal of the 
Government and that the Government had 
no right to constitute the said lands as 
part of the reserved forest, and, further 
that the petitioner’s claim had -not been 
disposed of. Relianse was placed upon 
sestion 17 of the Regulation whioh provides 
as follows: “(1) When the following events 
have cocurred, namely:— 

"(a) the period fixed under section 6 for 
preferring olaims has elapsed, and all 
elaime, if any, made within such period 
have been disposed of by the Forest 
Settlement Officer, and (b) if sush slaima 
have been made, the period fixed by sestion 
15 for appesaling'from fhe orders passed 
on such olaims has elapsed, and all 
appeals, if any, presented within suoh period 
have been disposed of by the appellate 
offaer, and (c) (whioh I need not read in 
detail), the Looal Government may publish 
« notifisation in the Offisial Gazette specify. 
ing the limits of the forest whieh it is 
intended to reserve, an deslaring the same 
to be reserved from a date fixed by sueh 
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notification, (2) From the date so fixed 
such forest shall be deemed to be & reserved 
forest," 


It was urged that all the eventa whieh 
are mentioned in section 17 must have 
oscurred before the notification oan be 
legally published, and it was urged that 
inasmuch as the petitioner had made sa 
slaim and  inasmush as.that olaim had 
not been diposed of by the Forest Settle- 
ment: Offiser, the notification was invalid. 


The facts whioh to my mind are neces- 
sary for the purpose of my judgment are 
as follows: Mr. Sankey . was appointed 
the Forest Settlement Officer and  & 
claim was submitted by the petitioner 
on the 23rd of April 12516, It was oalled 
an’ ‘objection under seetion 6 of the Assam 
Forest Regulation, VII of 1891:” although 
it was oalled an objestior, it was in reality 
a claim and -it was treated as a claim by 
both sides during the argument of this Rule. 
I need not readit. I have already referred 


to the material facets relied on in that- 


claim. i may - perhaps read the 15th 
elause (the last clause) which runs as 
follows: ‘That under the aforesaid and 


other sireumstanses the objectors humbly 
submit that the Government has no right 
to sonstitute the lands of sshedul@ 2 or 
any part thereof a reserved forest and 
pray that your Honour may be pleased 
to exclude so mush of the lands of Schedule 
2 as lie within the boundaries mentioned 
in the above notification from the operation 
thereof.” On the 16th of May 1916, the matter 
came before Mr. Sankey, and Mr, Sankey made 
the following order: “Thisis an objeetion to 
the reservation of oertain land as reserved 
forest in the Langla -Patharia Hills on the 
- ground that the land in question belongs to the 
permanently settled estates of objestors and is, 
therefore, not at the disposal of Government. 
I am of opinion that as Forest Settlement 
Officer I am not empowered to deside an 
objection whioh denies the title of Govern- 
ment. -The learned Pleader who appears on 
behalf of objeators is of the same opinion and 
informs me that he puts in this objection 
and offers to produee oral and dosumentary 
evidence as a safeguard to his olient in any 
future proeeeding before the Civil Courts, 
I same to the same decision last year in 
gimilar eases having reference to the reser- 
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vation proeeedinga in the Patharia Hills and 
my decision was upheld on appeal by the 
Commissioner. Under these aircumstanees 

I sonsider it unnecessary to argue the matter. 

I disallow the objection.” The notifieation 

of the lands asa reserved forest was made 

on the 29th of August 1917. The report: 
of the Forest Officer to whioh I have already 

referred was made on the 27th of September- 
1919, and then the summonses, the basis of 

the proceedings in question, were issued. 

In my judgment it is necessary to refer to 
some sections of the Assam Forest Regulation.. 
They sare:— 

"4. The Looal Government may constitute: 
any land at the disposal of the Government a: 
reserved forest in manner hereinafter pro. 
vided. < 
"5. (1) "Whenever it is proposed to 
constitute any land a reserved forest, the: 
Liooal Government shall publish a nonion 
in the Official Gazefte (a) speoifying as nearly 
as possible the stituation and limits of sueh 
land, (b) declaring that it is proposed to oon.’ 
stitute such land a reserved forest, and (c) 
appointing an officer (hereinafter ealled the 
Forest Settlement Officer) to inquire into and - 
determine the exiatenoe, nature and extent of 
any rights elaimed by, oralleged to exist in 
favour of, any person in or over any land 
eomprised within sush limits, and any elaima 
relating to the practice within sush limits of 
Jhum- eultivation, and to-deal with the same 
as provided in this ohapter, 

"(9) The Forest Settlement Offisár shall 
ordinarily be a person other than a Forest 
Officer, but a Forest Offiser may be appointed 
by the Losal Government to assist the Forest 
Settlement Offser in the inquiry pressribed 
by, this ohapter. 

“6. When a notification has been publish. 
ed under section 5, the Forest Settlement 
Officer shall publish in the language of ,the 
country, atthe headquarters of each distriet 
and sub-division in whieh any portion of the 
land comprised in sush notification is situate, 
and in every town and village in the neigh- 
bourbood of suoh land, a proslamation— 
(a) specifying as nearly as possible the situa- 
tion and limits of the proposed forest, (b) 
setting forth the mubstanee of the provisions 
‘of the next following seetion, (c) explaining 
the consequenses whieh, as hereinafter pro. 
vided, will ensue on the reservation of sush 
forest, and (d) fixing a period of not lesg 
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than three months from the date of the 
publication of such proslamation and requir- 
ing every person claiming any right or making 
any oleim referred to or mentioned in 
section 5 either to present to sush officer 
within such period a written notice speoify- 
ing, or to appear before him within such 
period and state, the nature of such right or 
elaim," 

“11. (1) In the oase of a olaim toa right 
in or over any land other than the following 
rights, namely:—(a) a right of way, (b) a 
right to a water. sourse or to use of water, 
(c) & right of pasture or to forest produae, 
the Forest Settlement Offiaer shall pass an 
order specifying the partioulars of such olaim 
and admitting or rejesting the same wholly 
or in part.........eoe PPE FECE: 

The learned Vakil who supported this Rule 
submitted that the claim which was made 
by the petitioner in this ease ought to have 
been dealt with by the Forest Settlement 
Offiser, Mr. Sankey, under the provisions of 
section ll. 

'15. Any person who has made a claim 
nnder this chapter may, within three months 
from the date of any order passed on such 
elaia by the Forest Settlement Officer under 
sestions 11, 12, 183 or 14, present an appeal 
from suoh order to such officer of the Revenue 
Department of rank, not lower than that of a 
Deputy Commissioner, as {the Local Govern- 
mont may, by notification in the Offisial 
Gazette, appoint by name, or as holding an 
ofise, to hear appeals from such orders,” 

“16. : (1) Every appeal under .the last 
foregoing section shall be made vy petition 
in writing, ani may be velivered to the 
Forest Settlement Offiser, who shall forward 
it without delay to the officer competent to 
hear the same, 

"(2) Bvery such appeal shall be heard in tha 
manner prescribed for the time being for the 
hearing of appeals in matters relating to 
revenue, and, excəpt as hereinafter provided, 
the order pägsed on the appeal shall be 
final.” 

Section 17.— 1I have sa read section 17 
whish provides for notifioation deolaring a 
forest to be reserved. 

“20.° The Lêsnl Government may, within 
five years from the publication of any notifica" 
tion under asction,l7 revissany arrangement 
made under segtioa 13 or 16, and may resoind 
or. modify any order made under this fohapter, 
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and direst that any one ofthe proceedings 
speoified in gestion 13 be taken in lieu of the, 
other of such proceedings, or that a right ad- 
mitted under section 12 be commuted in the 
manner mentioned in section 14.” I think 
those are all the seotions whioh are nesessary 
to be referred to for the purpose of this 
judgment. 

It was urged on behalf of the petitioner 
that the meaning of the words “disposed of’ 
in seotion 17, sub section (1) (a), was “dis- 
posed of pasopding to law," that the Aot 
contemplated an enquiry into the merits of 
the claim and that the Forest Settlement 
Officer must, under the provisions of the 
Regulation, eitter admit cr rejeot the olaim 
on the merits, and that inasmueh as the 
Forest Settlement Offiser held that he was not 
empowered to deside the claim of- the 
petitioner, there had been no disposal of the 
petitioners claim in accordance with the 
Regulation. On the other hand, the learned 
Advocate General urged that the Aot specified 
a special tribunal for adjudicating upon claims 
in respeot of lands whioh it was proposed to 
convert into a reserved forest, that such 
claims must be submitted to the Forest 
Settlement Officer: and if the claimant was not 
satisfied with the order of the Fcrest Settle- 
ment Officer, there is an appeal provided by 
sections 15 and that the desision upon the 
appeal must be final, that in this oase the 
petitioner had submitted his slaim to the 
Forest Settlement Officer who had rejeoted 
it and that the petitioner had not 
appealed and consequently there was an 
end of the matter in short, that the peti. 
tioner's claim had in fact been disposed 
of. The learned Adyooate General drew 
our attention to paragraph 8 of the 
petition, from whish it appears that one 
Annoda Charn Sen and another, who were 
also proprietors of some of ihe estates in 
question, raised similar objections in oon- 
nestion with lands adjoining the petitioner'a 
and lying on the east of the watershed 
and their objections were similarly disallowed 
by Mr. Sankey, and that the said Annoda 
Charn and the others thereupon appealed 
to the Commissioner who dirested the 
Settlement Officer to decide the objections 
apdn evidence, and that thereupon by his 
jadgment dated the Sth of March 1917 Mr. 
Sankey allowed thei? objestions, holding 
that] the, lands olaimed by them -ware not 
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‘at the disposal of the Government, and 
‘excluded the same from the reserved forest; 
and the learned Advocate-General urged 
‘that the petitioner should have adopted 
the same oourse as that which was adopted 
"by Annoda Charn Sen. 

In my judgment the petitioner is on the 
‘horns of a dilemma. On the one hand, it 
may be said that by acceding to the view 
of the Forest Settlement Ofeer that he was 
‘not empowered to adjudicate upon the 
petitioner's claim and by the petitioner’s 
Pleader stating that he merely put in his 
objestion and offered to produee evidense 
a8 a safeguard to his client in any fature 
proseeding before the Civil Courte, the 
‘petitioner did not really submit his olaim 
‘to the Forest Settlement Offieer, or at all 
‘avents that he did not submit it to him 
‘for his adjudication. If this be the true 
view, then the petitioner did not adopt the 
course specified by the Regulation and he 
‘gannot now sussessfully contend that the 
notification was invalid on the ground that 
‘his claim was not disposed of, On the 
other hand, if the trus position be that the 
petitioner did submit his claim to the Forest 
Settlemnt Officer for adjudication, then in 
my judgment it must be held thgt the 
Forest Settlement Offiser rejested his claim. 
The words used by Mr. Sankey were “I 
disallow the objostion, " whioh in my judg: 
‘ment must be taken to be equivalent to 
rejecting the elaim, which was thereby 
disposed of. The petitioner in this view, 
therefore, should have appealed to the 
Commissioner, as Annoda Oharn did, and 
urged that his claim should be enquired 
into onthe merits by the Forest Settlement 
‘Officer. He did notso appeal, and, he, 
therefore, failed to adopt the sourse spasi- 
fied by the Regulation, In my judgment, 
therefore, in either view the argument, 
that the petitioner's alaim was not disposed 
of, fails: and, we ought not to hold that 
the notifisation of the 27:h of Auguat 1917 
was invalid on the above-mentioned ground. 
It may be, however, that the petitioner 
and his advisers were misled to some extent 
by tha sourse adopted by the Forst Settle. 
ment Officer, and by his remarks as to his 
previous desision being upheld by the Oom- 
missioner on appeal. Mr Sanyal, the 
learned Vakil who apoaared for the 
petitioner, u-goì with respest to this sugges- 
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‘fion that in  eonsequense of the sourse 
adopted by Mr. Sankey and his remarks 
the petitioner was eutitled to assume that 
his lands would be excluded from the 
reserved forest, Upon the queation whether 
this was so or not l express no opinion. 
I merely draw attention to the fast that 
if there was really any misapprehension 
areated by the decision or the remarks 
of the Forest Settlement Offiser in the mind 
of the petitioner or his advisers and if 
the petitioner has really any merits in 
respect of hia alaim, section 2) of the 
Regulation provides that the Loaal Govern- 
ment " may resoind or modify any order 
passed under this chapter,” and it may 
ba that the petitioner is not entirely without 
& remedy. 

For these reasons in my judgment this 
Rale should be dissharged. 

WALMSLEY, J, —1 agree, 

Rule discharged. 


PATNA HIGH COURT, 
URI AINAL Ravision No. 263 or 1920. 
Jane 17, 1920, 
Present: =M e Juasties Jwala Prasad, 
MU SAI KAMAT —Acou3sgD ~Petitioxer 
Yarsus 


EMPEROR —Oe»osrr4 Party. 

Penal Code (Act XLV of 1863), s, 4li— Criminal 
Procedure Code (Act V of 1898), 3. 233 —Stolen pro- 
porty recovered from house of joint family — Managing 
member, responsibility of—Joint trial —Theft —Pro- 
perty recovered from various persons—-Possession under 
joint control—Joint trial, legality of. 

The presumption of possession which ordinarily 
attaches to the managing member of a family, and 
for which he is prima facie responsible, may be 
rebutted by the facts and circumstances of a par- 
ticular case, and whereit is not so rebutted and 
stolen properties are recovered from a house, the 
conviction of the managing member for the offence 
of being in possessioa of such properties is sustain. 
able [p. 343, col. 1.) ° 

* Although different persons charged with separately 
retaining different articles of stolen property, whioh 
are the proceeds of the same theft, cannot be tried 
together, yet where the possession of different 
properties is under the joint control of all of them, 
or is due to concert or collusion amongst them, the 


* 


joint trial of all of them is not illegal. [ p. 313, col, 2.] 
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. Applieation against the order of the Dis- 
triot Magistrate Bhagalpur, dated the 14th 
April 1920, sonfirming that of the Sub. Deputy 
Magistrate, Supaul, dated the 28th February 
19920. 

- Mr. J. N, Matira, for the Petitioner. 

Mr, Manohar Lal, Assistant Government 
Advoante, for the Crown. 

"JUDGMENT.— The petitioner, Musai 
Kamat, along with two others, Khubi Kamat, 
his son, and one Sukhawa Naw, was tried 
on a oharge under seoticn 411 of the Indian 
Penal Code for having been found in posses- 
sion of stolen property belonging to one 
Hari Singh of Pipra. Khubi was acquitted. 
The petitioner and Sukhwa Naw were son- 
vieted and sentenced to undergo rigorous 
imprisonment for six months each. The 
petitioner only appealed to the District Ma- 
giBtrate of Bhagalpur, who by his judgment, 
dated the 14th April 1920, confirmed the 
eonvietion and sentence: The petitioner has 
now some to this Court in revision. 

The petitioner was sonvioted in respect 
of a chadar (Exhibit 2) and a sare 
(Exhibit 8). The chadar was  eonsesled 
in the thatch or chhapar of a house 
belonging to the petitioner. In that 
house the petitioner and his son Khubi, 
along with two daughters of the petitioner, 
and other females, lived. It was not proyed 
as to’ who concealed the chadar in the 
chhapar and also-as to who was in exclusive 
possession of the house, in the chhapar of 
whieh the said property was found. Khubi 
was aceordingly let off, and Musai, the 
petitioner, being the head member and 
owner of the house, was held responsible for 
the possession of the property. 

The sari (Exhibit 3) was recovered from 
the possession of Musammai Tetri, daughter 
of. the petitioner. She was wearing the 
sart at the time of its resovery by the Sub- 
Inspestor. She has been examined as 
defence witness No. 2 in the oase. She 
admits that the sari was with her, whieh 
the Sub-Inspestor resovered from her, She 
says that it was brought by her brother, 
Khubi, and was part of a long piese of 
eloth; the other portion was given ‘to hey 
sister, who, she said, was then wearing it. 

The accused did not claim the chadar, 
Exhibit 2.: As to the sar? (Exhibit 3) he 
stated that it belonged to his daughter. The 
Courts below have eonourrently held that 


INDIAN CASES, 


[1020 


both the articles belonged to the somplain- 


ant, Hari Singh, and were stolen from his 


house along with other properties, The 
learned Vakil on behalf of the petitioner 
disputes this findivug. "There is no forse 
in this contention. The complainant, Hari 
Singb, has identified the articles as belong: 
ing to him and has prodused an invoise 
in support of his statement. The merehant 
of Bhagalpur, from whom the aomplainant 
purchased them, has also been examined and 
has corroborated him. Nothing has been 
suggested why this evidense should not be 
acsepted, The finding of the Courts below 
that the articles in question sre stolen pro- 
perties, is aseepted, 

The next sontention is that it has not 
been shown that the petitioner was in exelu- 
sive possession of the plase whenee the 
chadar was resovered and hense he san- 
not be made liable for being in dishonest 
possession of the same. It is sontended 
that the thateh from where the chadar was 
recovered was exposed to the publis and 
that it is possible for a stranger to introduse 
it there. But there is no evidenee on the 
record to support this sontention. On the 
other hand, witness No. 4, Razi Khan, one 
of the witnesses for the searsh, olearly 
states in his evidenee that Exhibit 2 was 
inside the thateh near the eaves and that 
outside people sannot go near the spot 
where the cloth was ooneealed in the thatoh. 
Witness No. 5 says that the." thateh of the 
room was towards the angan side." Thus 
the possibility of any stranger putting the 
oe aa under the thateh oppears to be 
nil, 

Now as to whether any other member 
of the &esused's family sould have put the 
chadar ander the thateh without the know- 
ledge of the petitioner. The thateh is ba- 
tween bis residential house and his sow-shed, 
whish are ologe,to each other. That plage 
was, therefore, pre-eminently fitted for the 
use by the male member of the house, s. e., 
the petitioner and his son, Khubi. In a 
small house like that of the petitioner and 
with no other member in the family exoept 
himself and his son, if is impossible to ex. 
onerate him as a head member of the family 
from the responsibilty, of being in possession 
of the stolen property found coneealed in 
the thatch of Lis residential house wherein he 


lives. 


Vel. LVIII) 
MUSAI KAMAT t£, EMPEROR, 


- As regards the other property, that is, 
the sari, the  petitioner's responsibility 
appears to be mush more osertain and 
clear. In paragraph 5 of the written state» 
ment, he admits that it belongs to his 
daughter. The daughter was wearing it 
publisly and the petitioner must, therefore, 
be sharged with the knowledge as to how 
she same into possession of the same. Her 
explanation that it was given to her by 
her brother is obviously false. The olaim 
of the petitioner that it belonged to the 
daughter ia also false, besause it has been 
eonelusively shown that it belonged to the 
somplainant. The defenos of the aosused 
is, therefore, dishonest, It has been sug- 
gested on behalf of the defense that the 
brother might have given the sari to the 
girl without the knowledge of the aosused. 
He belongs to an ordinary eultivating selasa 
and as a head member is obviously in eharge 
of feeding and olothing all the members 
of the family. He is the only person, 
therefore, to supply the sari in question to 
his daughter. There is, therefore, no sub- 
stance „in the eontention that the posses- 
sion in this oase of the petitioner of the 
Stolen properties has not been proved, 
Relianse has been placed upon tle ease 
of Amrit Sonar wv. Emperor (1). The 
judgment in this oase was delivered 
by myself and all that I held was that 
the presumption of possession, which ordi. 
narily attaches to o managing member 
ofa faimly and for whiah he is prima facie 
responsible, ‘was rebutted by the facts and 
circumstances of that partisular case. The 
question is, whether on the facts and oir. 
sumsianses of the present’case that pre. 
umption has been rebutted. As already 
observed, it has not been. Therefore, upon 
the fasts in this ease, the Courts below 
were perfestly right in oonvisting the 
sasused of the offenee of being in possession 
of the stolen properties. 


The learned Vakil on behalf of the 
petitioner has, however, at the alose of his 
*wrgument attacked the legality of the trial, 
The sontention is that the petitioner, Musai 
sould not be tried jointly with Sukhawa 
Naw for being in possession of differant 
properties, though the booty of a single 


woh 51 Ind. Oas. 268,4 P. L. J, 525; (1919) Pat, 220; 
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theft, sommitted in the house of Hari Singh, 
The proposition stated in the abstrast may 
be asospted as sorrest, Itis truethat difər- 
ent persons sharged with separately retaining 
different artioles of stolen properties whieh 
are proseeds of the same theft, cannot be 
tried together, This proposition was enun- 
siated in the ease of Abdul Majid v. Emperor 
(2). Harrington, J., who laid down that propo- 
sition, qualified it at page 1267 of the report 
by observing that: 

"No doubt several persons may retain the 
proseeds of robbery under their joint sontrol 
and may jointly retain the whole prooeeds, 
though they might deposit different articles in 
different plases and might bs jointly charged 
with retaining the whole.” 


Thus where the possession of different pro 
perties found with different persons is 
under the joint control of all of them, or is 
due to «onaert or sollusion amongst them, a 
joint trial of all of themis not illegal, for 
the retention by all the persons in that oase 
wil be one ítransaetion. The test ofa joint 
trial of different persons is that the 
offences must have been sommitted in one 
transastion, If that test is fulfilled, the joint 
trial is not illegal, In the present sage, 
the evidenee of prosecution witness No, 6 
Ladua, son-in-law of the petitioner, shows 
that there was a sonspirasy amongst several 
persons of the village to commit dasoities 
and in the furtherence of that sonapiracy, 
not only the present daaeoity, but also 
others were committed and that the pro. 
seoeds of all the dasoities were brouzht to 
the house of the petitioner, ineluding those 
of the present daooity, and were aoncealed 
in a field belonging to the petitioner and 
thereafter the proverties in question were 
soncesled in differant plasee in the house 
of the petitioner and that of Sukhawa Naw, 
whioh are not very far from eash other, 
The retention of the properties both in the 
field and in the houses of both the accused 


‘was due to the sonsert and collusion of 


them, The joint trial is not illegal. Besides 
the petitioner did not take the plea, whish 
he is now taking, in the wrftten statement 
filed in the trial Court, nor does this plea 
appear to have been taken in the orosa- 
examination, nor in the arguments in the 


(2) 83 C. 1250; 8 C. lan J. 412; 10 G., W. N. 912; 8 
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Courts below. The point has not, therefore, 
been dealt with in the judgments of the 
Courts below. The plea in question rests 
upon faete, namely, whether the retention 
Of the stolen properties by the petitioner 
ánd Sukhawa Naw was on aocount of son- 
cert or collusion between them; and when 
there is evideneeupon this point, it is not 
open to the petitioner to take this plea 
for the first time in revision. Of sourse 
if there were no evidenae at all on the record, 
perhaps it might have been permissible -for 
him to take this objection aa no further 
investigation as to any fast would, then, have 
been involved. The objestion now taken is, 
therefore, overruled. 

The result is that the application is 
rejected. : 

I find, however, that the resord of this 
ease has been very badly prepared by the 
Magistrate. The examination-in-chief of A 
witness is at one plase and the oross exami- 
nation is at another, and often iu continuation 
of the examination of some other witness, 
and sometimes it is very difficult to find out the 
examination or oross-ex amination of a parti- 
eular witness. 

Rule discharged. 


LAHORE HIGH COURT. 
OURIMINAL Reviston Petition No. 571. 
or 1920, 

May 31, 1920. 

Present: —Mr. Juatise Ohevis. 
€9. A. HEYMERDINGUER—Oonrvior— 
PETITIONER 
versus 
EM PEROR—Reseonpeat. 

Criminal Procedure Oode (Act V of 1898), s. 197 (1) 
—Subordinate, meaning of-—~Sanction, form of - Evidence 
of person hearing statement, value of—Method of proof 
— Evidence Act (I of 1872), s. 157. 


An official is subordinate to the authority whioh 
appoints him and whioh has the power to dismiss 
bim. [p, 845, col. LJ, 

No geb form of sanotion is required by section 
197 (1 of the Oriminal Procedure Code, [p. 346, 
cal. I. - 

The evidence of a person who hears a statement 
sas direct proof of that statement being made ag 
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the evidence of a person who sees a deed is proof 
ofthe deed being done [p.348,001.1.] | . , 

Where a statement is admissible under seotion 
157 of the Evidence Act, it may be proved by any 
one to whom it was made. [ p. 848, ool, 1.] 


Petition, under seetions 485/439 of the 
Criminal Prosedure Code, for revision of 
the order of the Sessions. Judge, Lahore, 
dated the 15th March 1920, modifying that 
of the Spesial Magistrate, Lahore, dated the 
27th January 1920. 

Mr, Nosd, for the Petitioner.  . "A 

The Government Advocate and Lala Pindi 
Das, Publis Procesutor, for the Respondent. 


JUDGMENT,—The petititoner 0O. A. 
Heymerdinguer, a Distriot Traffic Superin- 
tendent on the North Western Railway, 
has been tried and convicted by the Magis- 
trate of taking two bribes of Rs. 1,000 each, 
one from Ishar Das on 28th February 1918, 
and one from Bodhraj on the 16th April 
1918, and sentenced to two years’ rigorous 
imprisonment on eaoh charge, sentences to 
run concurrently. The Sessions Judge on 
appeal has upheld the conviction on the 
first sharge only, ve, the taking of a 
bribe from Ishar Das on the 28th February 
and reduced the sentence to one year’s 
rigorow imprisonment, 

The first point raised in this application 
for revision is that there is no legal sana- 
tion somplying with the requirements of 
seotion 197 (1), Criminal Prooedure Oode, 
The prosecution rely on the s&petion of 
the Railway Board, and cite that part of 
sestion 197 (1) whieh runs “or other su- 
thority to which such..,..,public servant is 
subordinate and whose power to give sush 
sanction has not been limited by  sueh 
Government.” It is not contended that the 
power of the Railway Board has been 
limited. What is contended is that the 
petitioner is not subordinate to the Railway 
Board. Seeing’ that appointments to sush 
posts as District Traffic Superintendent are 
gazetted under the signature of the Seore- 
tary to the Board, I take it that the appoint- 
ments are made by the Board. And if so, 
presumably the Board also has the power 
to’dismiss. (Here reference may be made 
to Article 289 ofthe State Railways Open 
Line Code, Volume It. I do not stop to 
notice other gazette notificationa which have 
been poioted out to me giving the Board 
various powers, I merly uote that: -the 
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preamble to the the Indian Railway Board 
Aot, 1905, states that the Board has been 
sonstifuted for controlling the administra- 
tion of railways in India. I do not sea 
how they oan effectively sontrol sush rail. 
ways if the servants of such railways are 
not subordinate fo them. And I should 
certainly say as a general proposition that 
an official was subordinate to the authority 
whieh appointed him and which has the 
power to dismiss him. Mr. Nood for tho 
petitioner sontends that the Railway Board 
exercises seartain powers sash as appoint- 
ments whish they are not legally empowered 
to exersise as such Board and that really 
when exeroising these powers, they do so 
merely as the Railway Dapartment of the 
Secretariat of Oommerse and [ndastry. Bat 
the Board professes to make appointments 
as the Board, and I see no reason fo sup- 
pose that the appointments are not really 
made by the Board; their authority as the 
Board to make such appointments has, so far as 
I know, never b3en questioned up to the pres- 
ent, and Í see no reason to presume that 
they are exoeeding their powers. I hold that 
petitidner is subordinate to the Board. He is 
I should certainly aay, subordinate to the 
Trafis Manager and tothe Agent, but these 
too are, in my opinion, all subordinate to the 
Board and the Distriet Traffis Superintendent 
is, a fortiori, subordinate. 

Then it is contended that the sanstion ia 
merely that of the President, and that the 
President alone is not the Board as the Board 
consists of the President and two membera, 
Had the sanstion been signed by the Ssere- 
tary, apparently Mr. Nood would have ag- 
knowledged ib as valid. Or had all the 
members signed it, apparently Mr. Nood 
would have admitted its validity. But, as 
Mr. Herbert points out, no set form of 
sanction is required by section 197 (1). 
What happened was that the Agent of the 
North Western Railway wrote asking for 
sanction. The answer was a letter, dated 
29th August 1919, from the Saoretary of the 
Railway Board saying sanction had been 
given by the Board. The letter runs, “I 
am directed to communicate sanction.” Later 
on comes the letter or order of the 4h 
November 1919, saying “ the Railway Board 
sanstions,” etc.; this is signed by ths Pea3i- 
dent. This I takat) be marely the expres 
gion of, the sanction, and I take it that the 
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whole Board as a Board did give sanation, I 
see no reason whatever to presume that the 
President gave sanetion without the know. 
ledge and consent and co-operation of hig 
colleagues. I see no reason to presume that 
the President was not stating the fasts 
sorrestly when he signed the order saying 
T: s e . 

the Railway Board sanctions." This order 
[ take to be not the sanction itself, bat the 
formal expression or evidence of that agno. 
tion. I hold, therefore, that sanotion wag 
properly given. 

The facts of the case are stated at length 
in the judgments of the lower Courts, and 
it is unnecessary to repeat them. Mr, Nood 
wished to go into the facts of both sharges 
of bribery, but as the Sessions Judge rightly 
points ont, there are certain fasts whieh 
make the proseoution on the first charge stron- 
ger than that on the second. . 

The learned Sessions Judge may or may not 
be right inaequitting on the sesond charge, I 
am quite prepared to hold the second charge 
not proved. But even assuming that charge to 
be, not merely not proved, but even false, I 
cannot see that this is any sufficient ground 
for holding the first oharge alao to be false, 
It is urged that the two obarges aro Similar 
and that ifthe one is false, the other is 
also probably false, But all that oan bg 
said in my opinon is that there are certain 
circumstances in the sesond sharge which 
have been held to justify an aequittal on 
that charge, and that those circumstances 
do not exist in the first charge, 

The direct evidence in the oase is that 
of the bribe giver Ishar Das, and the two 
witnesses in whose presence the bribe Was 
given, With regard to this part of the eyi. 
denee Mr. Nood points to two things: (1) the 
suppression or omission by Ishar Das in the 
earlier part of his evidence of the visit to 
Jivan Singh, and (2) the unsatisfaotbry ox. 
planation given as the reason for taking 
Bhagat Ham, viz, that he was wanted as an 
interpreter. These points have not been 
overlocked by the lower Courts, and I do not 
see in them anything of real importanse, Had 
the oaze been s conspiracy and had there been 
any real objeot in suppregsing the visit to 
Jiwan Singh, surely Harnam Das and Bhagat 
Ram would also have suppressed it, Ag to 
the reason given for Bhagat Ram's presenes 
apparently the real reason was that he went 
simply as 8 witness; Af he and Ishar |Das and 
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Harman Das foolishly thought that somé 
further explanation was  nesessary, and 
invented a foolish one, I do not think this is 
any suffieient ground for doubting their whole 
story, Whether their story should be rejeot- 
ed;really depends on whether there is suffisient 
gorroboration. There is a good deal of aorro- 
boration as to their movements from one 
place to another, but the main corroboration as 
to the “taking of the bribe seema to be (1) the 
payment.by petitioner into the Savings Bank 
. of Rs. 1,000 on the lat March, and (2) the fast 
that. Messra. Tata & Company got wagons 
after 28th February though they had not got 
them before. - 

. As to the payment into Bank the sonten- 
tion :in this Court is that it was a mere 
eoinoidense that this exact amount was paid 
in, and. that. it was a lump sum paid in out of 
petitioner's rase winnings, It is also urged 
that the prosesution should have been able 
to. prove how petitioner paid in Re. 1,000, 
whether in.oaeh or in notes, and if in notes, 
of what denomination. But as far as is 
apparent, the Allianee Bank had no records in 
existence at the date of the first enquiry into 
these sharges whish would give the above 
information. Mr, Nood says the Treasurer's 
note book should shew the details. Baut there 
is; nothing to shew that the Treasurer keeps 
any sush note book. He may perhaps keep 
rough notes, though even this 18 not apparent 
from the record, but if he does there is 
nothing to shew how long he keeps them. In 
any sase the information in question, even if 
fortheoming, would not sonelusively prove 
the sase one way or ihe other. If petitioner 
paid in Rs, 1,000 in ten notes of Rs. 100 
each, still in the absense of proof of the 
numbers of the notes alleged to have been 
given as:a bribe it might be said on petition- 
er’s behalf that these were not proved to be 
the same notes; if it were shewn that the 
payment to the Bank was not in notes of 
Rs. 100,ib might be ssid for the proseoution 
that petitioner had shanged the notes, An 
application was made to me toadmit further 
evidence to -prove that there wag no further 
rase meeting after the end of Marsh at 
which petitioner agted as bookmaker. I am 
quite prepared to assume this to be eorreot. 
But assuming that petitioner knew on the 
lat Marah that bodkmaking for him was 
over for the season, still the question is, has 
the payment of Rs, 1.000 been satisfactorily 
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explained. Mr, Nood argues thus: if this 

Rs. 1,000 was not the rase winnings then 
what besame of those winnings? Did they 
vanish into thin sirP The answer seems to 
me obvious, and is as follows. -Ascording to 
the defense the petitioner won a sonsider- 
able sum, estimated at Hs. 2,500 to Rs. 3,000, 
on the rases; thia deposit of Re. 1,000 
is the only deposit which has been alleged by 
petitioner to be a deposit of race winnings; 
then what besame of the remaining Winnings, 
say Rs. 13,500 to Rs. 2,000? Did this 
vanish into thin air? Petitioner says he won 
a considerable sum, but he has no adcounts, 
He puts this deposit of Hs. 3,400 down to 
race winnings, and for him it is argued that 
in the absevoe of other proof as to what 
became of those winnings his explanation 
should be aeaepted. It might have been 
accepted perhaps if he had acssounted for the 
rest of the winnings. That Ishar Das knew: 
of the deposit of Rs. 1,000 made on let March 
when he first same forward with his story of 
the bribe appears io me utterly improbable. 
It. seems to me far tco wonderful a coincidence 
that he should have brought forward a false 
story of a bribe of Rs. 1,000 given on the 
very day before petitioner paid exactly this 
sum into the Bank, and I say this not in the 
least forfetting that there is good evidence to 
show that petitioner won eonsiderable sums 
of money at race meetings terminating, with 
a meeting in the latter part of Marah. I 
consider this payment of Re. 1,000 on the 
lst Maroh is strong corroboration of the 
story told by Ishar Das and his companions, 

Both as regards the story of the bribe 
taking and the deposit there is the argument, 
would petitioner be sush a fool as to take 
money before witnesses one day and to pay 
the.very same sum into the Bank the next 
day. The learned Sessions Judge has oon- 
sidered this argument fully, and [ see no 
reason to differ from his eonelusions. I 
would only add that if criminals did not 
commit rash mistakes fewer crimes would be 
detested. 

A great deal of time has been osoupied in 
this Court in arguments to shew that if Tata 
& Sons did not get wagons for their sotton 
Before’ lst March, it was because wagona 
were scanty and American sotton had no 
priority till Mareb, and that after lst Maroh 
when wagons were more plentiful and Ameri- 
gan cotton got priority, Tata & Sons were 
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‘not unduly favoared, and I have been 
referred to many of the documents filed as 
-exhibits, but I fear the case for the defense 
‘is by no means improved, The letter from 
the Traffe Manager (Exhibit B 27) giving 
‘priority to Ameriean ootton is dated 22nd 
‘February 1918, and presumably reached 
Multan on the 23rd, Petitioner initialled it, 
but the aesompanying date’ is not olear. 
The instrustions from the District Traffio 
Superintendent to Station Master should 
‘have issued promptly, but they were drafted 
‘only on the 28th February signed by the 
‘Distrist Traffic Superintendent on the Ist 
Maroh and issued on the 2nd Marsh, For 
the prosesution it i» pointed out that assord- 
ing to Ishar Das negotiations with Lal 
Chand had opened ou the 20th February 
but the bribe was not paid till the 23th, 
‘Had instructions as to priority of American 
eotton been issued promptly on ressipt of the 
Trafia Manager's orders, would Ishar Das 
have paid up the bribe? Possibly not. 
The explanation offered for the defense is 
that the District Traffic Superintendent was 
but on tour on the line, but his Travelling 
Allowanse Bill (Exhibit B.35) shows that he 
was in Multan from 23rd to 27th February. 
‘An alternative explanation is that Lal Chand 
is responsible for hanging up the issue of 
instrustions, 

‘ For the prosesution attempts have been 
made to show that wagons were withheld 
before the 28th February when they might 
have been supplied, but ! doubt if this haa 
been:elearly established. Bat there is on 
the flea telegram No. 298 from the Traffic 
Manager, dated 7th March 1918, stop- 
ping iraífio, and a later telegram No. 317, 
dated 9th April 1918, re-opening it for 
sotton, and it is pointed ont that Tata 
& Sons got 70 odd wagons between those 
dates. So there appears considerable reason 
to suppose that Tata & Sons were 
favoured in Maroh and April. In fast in 
the Sessions Court it.seems not to have 
been argued that Tata & Sons were not 
Favoured, but that there were suffisient 
reasons for favouring them. As to putting 
the blame on to Lal Chand_I do not think 
this is possible, There has been a good 
deal of disoussion eas to Exhibit B 4 in 
whioh petitioner in December 1917 tells 
Station Masters: “In no sase is anyone to 
de given 9 wagon out of turn, If any order 
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is reseived from my offiee to give a certain 
merehant wagons it means that heis to be 
supplied in tbe order of registration, whe- 
ther military, E. G. or publia goods. " For 
‘the defence Mr. Boalth's  evidense ig re- 
ferred to as showing .that this was quite 
'& proper letter. But Mr. Boalth expresses 
himself very gnardedly as regards this 
letter, saying that on the face of it, it does 
mot strike him as improper, besause any 
Station Master reading it would think that 
A Spesial order was soming down from a 
higher authority, bnt that if the Distrio¢ 
Traffic Superintendent was reserving to 
himself power to issue orders on his own 
motion giving priority to one merehant he 
would be asting wrongly. Mr, Boalth adds 
cthat be never gave any merchant priority 
‘nor had any intention of doing so. Now 
lf petitioner never intended to give priority 
to any merchant, what need was there to 
talk of orders from his office ta give a 
sertain merchant wagons? If every mershant 
was to get his proper turp, what ‘need of 
orders from the Distriot Traffic Supetinten- 
dent’s Offiae regarding any particular mar. 
ehant P Orders did issue in some sages, as 
other Exhibits shew. The best explanation 
that ean be offered for the defenee is that it 
was simply to get rid of importunate visitors 
fo petitioner's office, though really the 
orders were not meant to give undue 
preference to any one. All that I 
ean say is that tke letter, Exhibit 
B.4, is a most suspicions one, and 
in my opinion Station Masters were given 
a plain hint thereby that the  Distriot 
Traffüie Superintendent would be likely to 
issue orders relating to certain merchante, 
but that in correspondence at least regula- 
tions muet be cbserved. 

As to the argument that wagons became 
more plentiful after Ist Marob, it 38 not 
shewn where they came from baot certain 
registers are pointed to shewing that later 
on traders in general got their goods away 
promptly. I am unable tu come to any 
elear finding as to Messre. Tata and Sons 
having been improperly kept ont of wagons 
till Ist Maroh and undf'ily favoured there. 
after, but I regard Exhibit D.4 aa a highly 
tuspiolous letter which has not been explained 
and I regard the hanging up of the 
instruotions giving priority to American 
‘sotton as exactly fitting in with the story 
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of the bribe being given on the 28th 
February though srranged on an earlier 
date. I note that an spolisation has been 
made to me to call for the resords of 
another ease to show the supply of wagons 
on 12th April 1918, but I regard this as 
totally unnecessary for the purpose of the 
present cage. 


All I oan say about the wagons is that 
had the instructions as to Amerisan cotton 
been promptly issued, Messrs, Tata and Sons 
should have been able to get wagons some 
days earlier than lst Mareh, whereas 
apparently they only began to get wagons 
on lst Maroh, 

Then it is said that oertain inadmissible 
evidence has wrongly been admitted, 
especially evidence relating to petitioner's 
Bank sesount prior to Ist Maroh, and that 
thongh the learned Sessions Judge has 
said he has rejected this evidence, he must 
infallibly have been prejadiced. The same 
argument might apply to myself, I desline 
to admit that a-Judicial Officer cannot, though 
aware of certain evidence, rejeot it and 
judge the case fairly on the merits of the 
remaining evidence. It ia said that the 
Sessions Judge, though professing to dis- 
regard the above evidence, slearly had it 
in view when he speaks cf its being 
proved that Lal Oband was petitioner's 
dalal, But this finding might equally have 
been arrived at without the evidense as 
to the old banking account being on the 
record at all, 


Then it is urged that Polise diaries 
have been wrongly used as evidence. I 
sannot see this. Where they have been 
referred to, it is merely to test the 
evidense given in Court, 

Then it is urged that statements by 
persofis that Ishar Das said oertain things 
to them are sesondary evidense and mere 
hearsay. But where euch statements are 
admissible under section 157, Hvidense 
Act, surely fhey can be proved by any 
one to whom they were made. The 
evidence of a person who hears a state. 
ment is as direoé proof of that statement 
being made as the evidence of a person 
who sees a deed is proof of the dead 
being done; the lafter is called an eye. 
witness, the former may well be described 
.8s an ear-witness, Each deposes to what 
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has come to his personal knowledge through 
one of his senses. 

Then the matter of dismissal of certain 
Station Masters isreferredto. The learned 
Sessions Judge is not quite eorreat here. 
Mr. Boalth’s evideneeshows that petitioner 
merely resommended that they should be 
reduced a grade, but that Mr. Boalth 
dismissed them. But I do not sea that 
this makes any material differenes to the 
ease. 

Then there isthe matter of Mr. Henriques 
not being  re-oalled for further cross. 
examination after the oharge. I do not 
think Mr. Henriques wasa very material 
witness and the Sessions Jndge’s record 
shows that all that the defenes wanted to 
ack him about was the date of his interview 
with petitioner and that Oounsel in the 
Sessio-s Judge's Court was quite content 
when the Sessions Judge was prepared to 
assume that the interview was prior to 
28th February. Mr. Nood argues that 
further questions might have been asked, 
but in the fase of what was said in the 
Sessions Court I am nat prepared to 
assume that any farther questions would 
have been asked. 

Then it is urged that the Sessions 
Judge sided the sass on points not 
raised in arguments before him, thus 
depriving Counsel of right of reply. As 
an instance it is urged that the Sessions 
Judge wrongly assumes that Ishar Das ig 
shrewd and gets over all difficulties by 
talking of Ishar Das's shrewdness. The 
Sessions Judge has, a8 far as Loan see, conin- 
ed himself to relevant facts, and I fail to 
see that petitioner has any oause- to some 
plain. 

Then it is urged that Mathra Das was not 
called and that Lal Obhaud's  evidenoe 
denying that any bribe was given in his 
presence has  wrqngly been  disbelieved. 
The prosesution is not bound to oall any 
witness who they do not think will state 
the truth. Lal Chand wag. called by the 
Court, As was only to be expested hea 
denisd the truth of Ishar Das’s story; I 
do nob see why his evidense should have 
een regarded as carrying weight. 

Then it i: urged thgt petitioner was 
made to giva up his plea of being a 
European British subject by the Magistrate 
insisting on eyidenes from Hoagland; 
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there is nothing at all on the record to 
support this. 

I have dealt with all points argued 
before me. The case has, with regard to 
some parts of the evidence, been argued 
as if it were an appeal, and my present 
order in parts reads muoh as if it were 
the judgment of an Appellate Court. 

The learned Sessiona Judge has discussed 
the sare fully, and I am unable to discover 
any reason for holding his desision to bə 
incorrest. I oan find no reascn whatever 
for interferense, and I dismiss this 
application for revision. The petitioner 
should surrender to his bail before the 
District Magistrate or to the Superintendent, 
Jail; failing this he will be re arrested. 


Application dismissed. 


# Gut. niaga 


CALOUTTA HIGH COURT. 
CRIMINAL Revisicn No, 652 or 11:19, 
Avgust 15, 1919. 

Present:— Sir Larcelot Sandersor, KT, 
Chief Justice, and Mr, Justice Duval. 
CHAUDHURI MBAH app OTEER£— 
À COUt E D— PETITIONERS 
versus 
IABDUL RAHAMAN-— CouPLAINANT— 


Opposite Parry, 
t Criminal Procedure Code (Act V of 1898), s. 195—~ 
Sanction to prosecute— Matters to be considered— Pro. 
ceedings likely to prove abortive—Sanction, refusal of. 


In granting sanction to prosecute under section 
195 of the Criminal Procedure Code the Court should 
be astute to see that there is no abuse of the ad- 
ministration of criminal justice, and where there is a 
strong probability that proceedings will prove 
abortive, sanction ough5 to berefused. | p. 8£0, col. 2.] 


Revision egainst the Ceoislon of the Sessiors 
Judge, Noakhali, dated the 5th July 1919, 

Babu Suresh Chandra. Talukdar, for the 
Petitioners. 

Babu Hemendra Kumar Das, for the Cem- 
plainant Opposite Party. 

JUDGMENT. 

Saxpersoy, C. J.— This is a Rule granted 
to show cause why an order ganatjoning 
the prosecution of the seven petitioners by 
Mr. Ghatak, the learned Judge, should not be 
get aside, 
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The matter scmea before ns under ges- 
tion 195 (6) of the Code cf Criminal Pro- 
eedure, which provides that “ Any sanction 
given or refused under this section may be 
revoked or granted by any authority to 
whieh the authority giving cr refusing it is 
subordinate,” and, this Court haa to deside 
whether the sanetion given by the learned 
Sessions Judge should be revoked in the 
ease of all the petitioners or in the gase 
of any of them. The conslusion of the 
learned Judge’s judgment was in these 
terms: ‘I accordingly sanction prosesution 
of the opposite parties or sunah of them as 
are guilty of tbe offences mentioned or any 
of such offences,” It was argued by the 
learned Vakil who appeared on behalf of 
the petitioners that this order was irregular 
and sould not stand and that the learned 
Judge ought to have desided with regard 
to eash cf the petitioners whether it was 
proper to sanction the prosecution against 
him, The learned Vakil who appeared for 
the ecmplainant has abandoned his applica. 
lion for sarotion as regards petitionera Nos. 4, 
9, 6 and 7; ard, eontcquent]y inasmuch asg 
the application was on behalf cf the eom- 
plainant alone, ihe Crown having taken no 
part in the prceeedinge, J do not think it 
is necessary to investigate the sare of thore 
petitiorers any further; and, as far as 
petiticners Noe. 4 to 7 are conserned, the sano» 
tico whish has been granted is revoked, 

As regards the other íbree petitionere, 
befcre arriving at our decision it is neces. 
tary losíate certain faota, whieh, I think, 
stow that the prcoeedings in this case 
were cut cf thecrdinary: It appears that 
ore Ckandkuri Meah lodged a once against 
Abdul Rakaman under seotion 471 and 
other seotione. The Magistrate summoned 
the acoured Abdul Rahaman and held an 
erquiry in his presence in the course of 
which a large rumber of witnessese were 
examined at the instance of Chaudhuri 
Meab, and they were cross-examined at some 
length by tbe accused. The Magistrate dia. 
believed Chaudhuri Meah’s case, disoharged 
the accused and ordered that Chandhuri 
Meah and his witnesses Nobin Ohandra 
Mojumdar and Kashi Chandra Mojumdar, 
who are the second and “third petitioners 
in this Court, should be proseeuted for briog- 
ing a false case. Against that order a” motion 
was preferred before the learned Sessions 


“350 
OHAUDHURI MEAH t, ABDUL RAHAMAN, 


Judge who, after an investigation, held that 
there was sufficiént evidence against Abdul 


Rahaman and that the order of discharge 
The result: 


was improper on the evidence. 
was that the learned Judge set aside the 


order of discharge and dirested a further 


inquiry. The ease was heard by another 


Deputy Magistrate, who found that there" 


was & prima facte case against the accused 
Abdul Rahaman and committed him to the 
Sessiors.: The oase was tried before Mr. De,, 
the learned Sessions Judge, and the aosused- 
was asquitted, the learned Judge saying 
that he &cquitted him on the ground that’ 
he considered that there was a reasonable 
doubt as to the guilt of the asoused. Daring 
these proceedings, the order for the pro. 
nesution of Ohaudhuri Meah and petitioners 
Nos. 2 and 3 was in abeyance, Then Ohau- 
dhuri Meah, Nobin and Kashi applied to the 
learned Sessions Judge to refer the order 
for the prosecution of them to the High 
Court, so that it might be quasbed. The learn- 
ed Judge refused so to do and gave a consi- 
dered judgment setting out his reasons for his 
refusal, Then an application was made to 
the High Court for a Rule to set aside the or- 
der made by the Magistrate, diresting the pro- 
seoution of Ohaudhuri Meah and his two 
witnesses. Upon that application my learned 
brothers Mr.  Justiee Riehardson and 
Mr. Justice Shamsul Huda set aside the order, 
mainly on the ground that it was made 
‘more than ayear ago and at a time when 
the evidenee had not been so fully brought 
before thé Court as it wasafterwards. They, 
therefore, set aside that order, but directed 
that an application might be made by 
the District Magistrate to the learned 
Sessions Judge to make an crder under 
section 476, They also dirested that it 
would be open to the learned Sessions 
Judge, if he was moved under section 195 
of thé Code of Criminal Prooedure, to sano- 
tion the prosesution of the petitioners, 
Subsequently an application was made to Mr, 
Ghatak, the learned Sessions Judge, for 
manetion to prosecute not only Chaudhuri 
Meah and his two witnesses Nobin and 
Kashi but also the other petitioners, and 
thereupon the learned Judge made the order 
‘whieh I have read. 

“Now, the question remains whether my 
Jearved brother and ‘I are prepared to uphold 
the sanetion whieh bas been granted by the 
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learned Sessions Judge as regards the first 
three petitioners Chaudhuri Meah, Nobin 
and Kashi. | 


I desire it to be elearly understood that 
anything I say in my judgment is not ins, 
tended to bein any way departing from or 
minimising what was said by the late learned: 
Chief Justioe in Mr. Hume Public Prosecutor v. 
Poresh Ohunder Ghose (An Attorney, In re) (1). 
At page 455* he said: "There are, however, 
oertain rules of prudenee to whish any: 
Court exercising ita discretion would have 
regard, and pre-eminent among them, possibly 
a compendious statement cf all, would be tha 
rule that the Court will be astute to see that 
there shall be no abuse of the administra. 
tion of criminal justice," The learned Chief 
Justice had already pointed out that the 
matter was one for the  diesretion of the 
Court to whioh the application was made. 
Our desision in this case is arrived at upon 
the peouliar and somewhat spesial facts of 
this oase, and the conclusion at which we 
arrive is that the sanction whish .has been 
granted with regard to the first three 
petitioners should be revoked. In my. judg- 
ment the matters disclosed i in the various 
judgments and proceedings to whieh I have 
referred go to show that if prosedings were 
taken against these three petitioners, thera 
is a strdhg probability that they would be 
abortive. On these grounds in my judgment 
the sanotion should be revoked. 

The Rule is, made absolute as regards all 
‘the petitioners. 

DUVAL, J.—I agree, i 

i Rule made absolute, : 
(1) 22 Tnd. Cas. 821; 41 O, 446; 16 Or, L, J, 49. 
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ALLAHABAD HIGH COURT. 
OriminaL Reviston No. 369 or 1919. 
July 4, 19.9, 

Present:— Mr. Justice Walsh. 
ASHBEY CLARKE HARRIS-—A»PLICANT 

versus 


Mes PEAL -— OPPOSITH Parry, 
Criminal Procedure Qode (Act V of 1898), ss. 250, 
435, 454—Revision application, whether subsequent 
stage of same case—Complainant à European British 
subject—Right to make claim under s, 464--Juris. 
diction, 


‘An application for revision is an independent 
matter giving a right to apply to a superior Court 
independently of &ny proceedings necessarily subse- 
quent or consequent upon the hearing of the origi- 
nal case, and is not a subsequent stage of the same 
case within the meaning of section 454 of the Crimi- 
nal Procedure Code. [p, 36!, col. 2.] 

The High Courb ab Allahabad has jurisdiction to 
entertain an application for revision of an order of 
the City Magistrate of Lucknow ina case in which 
the complainant isa European British subject, 
irrespective of whether he has made ‘a claim to be 
dealt with as such, against whom an order under 
section 250 of the Criminal Procedure Code has been 
made, [p. 351, col. 1.] - 

Criminal revision from an order of the 


City Magistrate, Lucknow. 


Mr. QO. -Thompson, for the Opposite Party. 
Mr. Lalit Mohan Banerji (Officiating Assiat- 
ant Government Advocate), for the Crown. 


. JUDGMENT.—This is an application in 
revision against an order made by the City 
Magistrate of Lucknow on the 22nd of May 
1919 awarding compensation to a defendant 
against a complainant under section 250 of 
the Code of Oriminal Prosedure. The som- 
plainant was a person of the name of Harris, 
whose complaint was dismissed, He claimed 
fo be a European British subject, a fast 
which is disputed, bnt for the purpose of the 
preliminary objection it must be assumed. 
He applies in revision to this Court. to ques- 
tion the order made against him under sea- 
tion 250 by the City Magistrate of Lucknow, 
Nobody edn doubt that a superior Criminal 
Court has jurisdistion, under sestion 435 and 
the other appropriate sections of the Criminal 
Prosedure Oode, to examine an order under 
sestion 250 of the Code of Criminal Pro. 
sedure ih the exercise of its ordinary revi- 
sional jurisdiction. The question is whether 
assuming that a person against whom such 
an order has been made is a European 
British subject, this High Court has jurisdic- 
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tion in the -case of an order made by the 
City Magistrate of Lucknow. I think it has. 
The High Court in such ease is, as defined. 
by sestion 4 (1), to mean the High Court of 
Judieature of the North-Western Provinoes- 
in referenoe to proceedings against European 
British subjeots, I think this was certainly 
a proceeding. I do not know what else 
it sould possibly be called. It olearly was 
against Mr. Harris and it ordered him to 
pay a sum as compensation, and it is assumed 
for the purpose of this objestion that he ia 
a European British subjeot, 

A further argument was submitted, namely, 
that Mr. Harris, assuming that he is a 
European British subjest, has relinquished . 
his right under section 454. I do not agree 
with this view. Sestion 454 provides that 
if & European British subjeat does not claim 
to be deslt with as such by the Magistrate 
(that cbvionsly refers to a sharge made 
against him in respect of which he may be 
tried by the Magistrate or committed), he 
shall be held to have relinquished his right 
to be dealt with on any special terms appli- 
cable to a European British subjest and shall 
not assert it at any subsequent stage of the 
same case. Inthe first place, I do not think 


‘an application in revision is a subsequent 


stage of the-same sase. It is a totally inde. 
pendent matter giving a right to apply to 
A superior Court. independently of '&ny 
proseedings neaessarily subsequent or conse~ 
quent upon the hearing of the original Cage, 
Sesondly, I do not think Mr, Harris, assum: 


‘ing that he was a European British subject, 


would have had any right to make the claim 
at all under section 454, It had become a 
eomplaint inthe Court of the City - Magis- 
trate of Lusknow and all the provisions of tho 
Code applicable to complainants were appli. 
eableto him. Section 250 was'applioable to him 

whether he wasa European British subjeot 
or not and, therefore, there was nothing fhat 
‘he could relinquish. Thirdly, I think the 
jurisdiction of this Oourt or of Oudh, as the 
ease may be, in these matters must depend 
on a question of faot and not upon the 
question whether a man chooses to make a 
partisular elaim in a partieular ease or not, 
The question of faot is whether this proseed. 
«ng was one against a European British 
subjeot. It does not seem to matter in the 
least whether he ohose to niake the elaim or 
not, In my opinion thia is the proper Court, 
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MOaUMMED RAZIUDDIN t, CORPORATION OF OALCUTTA, 


The preliminary objection fails subject to 
the determination of the question whether he 
is a European British subject, with whish I 
will deal ata later stage. 
I find as a’ fact that 
European British subjest. 


Mr. Harris isa 


CALOUTTA HIGH COURT. 
Ontursan Reviston No, 105 or 1919, 
April 39, 1919. 
Tresent: — Justice Sir Asutosh Chaudhuri, KT., 
and Mr. Justice Newbould. 
‘Syed MOHUMMED RAZIUDDIN— 
; PETITIONER 
versus 
‘Ths CORPORATION of CALOUTTA— 
OPPOSITE PARTY. 

Calcutta Municipal Act (III of 1898), s. 841— 
“when a future has been attached to a building,” 
meaning of —Applicability of section—Duty of prose- 
cution, 


The words “when a fixture has been attached to 
.& building” in section 241 of the Calcutta Municipal 
Act mean that the building must first be in existence 
and the attachment of the fixture subsequent to the 
erection of the building, and the words cannot be 
applied toa part of a building constructed at the 
same time as the main building itself. In order to 
apply the provisions of the section, it is incumbent 
on the prosecution to prove the facts upon which 
its applicability depends, l | 

Revision against an order of the 2nd Muni- 
cipal Magistrate, Oaleutta, dated the 23rd 
December 1918, 

Babus Manmatha Nath Mukherjee and 
Probodh Ohandra Ohatter;ee, for the Petitioner, 

Babu Satindra Nath Mukherjee, for the 
Opposite Party. | 

“JUDGMENT,—This isa Rule calling upon 
the Chairman of the Corporation and the 
-Munisipal Magistrate to show sause why 
the order complained of should not be set 
aside, -Theorfler complained of was passed 
by the Munieipal Magistrate on the 23rd 
Desember 1918, He has held a certain 
strusture to be a fixture which is liable to be 


removed under section 341 of the Caleuita 
Manisipal Ast III of 1899 and has direeted 
its demolition under section 450 (3) of that 
Ast. In our opinion it has not been proved 
that the provisions of section 341 are ap- 
plicable to the strusture which is [the snb- 
jest- matter of this dispute, The structure 
in question is a masonry platform whieh 
extends in front of the petitioner’s building 
and over a drain in the publio street. 
There is no evidence when this masonry 
platform was ereoted. ‘But witnesses have 
deposed that so far as living memory goes, 
the masonry platform has been in existense 
as a part of the building. In order to take 
advantage of a penal seation it is necessary: 
for the prosecution to prove the facts 
on whioh the applisability of that sestion 
depends. Sotion 241 applies toa fixture 
which “has been attashed to a building so 
as to form part of the building and oauses 
a projestion, encroachment or obstruction 
over or on any publie street," As we un- 
derstand them, the words “fixture whioh has 
been attached toa building" sannot be applied 
to a part of the building whieh was con. 
strusted at the same time as,the main build- 
ing itself. The words “when a fixture has 
been attached " seem to us to meanithat the 
bailding must first be in existenee and the 
attachment of the fixture subsequent to the - 
erection of the building. Taking this view, 
as ithas not been proved tbat the platform 
in question was ceonstrnaeted after the build- 
ing was ereoted, we must hold that the 
Municipal Magistrate had no power to pass 
the order oomplained of and we muat, theres 


fore, make this Rule absolute and set aside 
that order. 


Rule made absolute, 
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CALOUTTA HIGH COURT. 
FULL BENCH. 
ÁPPEAL FRON ORpz& No. 242 or 1918. 
June 1, 1920. l 
Present— Sir Asutosh Mookerjer, Kr , Acting 
Chief Justice, Sir Ernest Fletcher, KT., 
Sir N, R. Chatterjea, Kt., Mr. Justice 
Teunon, Mr. Justice Richardson, 
Justiee Sir Asntosh Ohandhuri, 
Kr., and Justice Sir Syed 
Shamsul Huda, Kr. 
CHANDRA BINODE KUNDU — 
‘Decree HOLDER — APPELLANT 
versus 
Sheikh ALA BUX DEWAN AND ON HIS DEATH 
ONE OF Hi8 HEIRS AND LEGAL REPAESENTATIVES, 
SAMARTABAN BIBI, AND OTHERS — 
'JUDGMENT-DEBTORB AND REMAINING Dace: 


HOLDE s8— RESPONDENTS. 
‘Landlord and tenant--Occupancy holding—Money- 
decree obtained by landlord —Hwecution of decree — 
Holding, whether can be sold, 


‘The sole landlord of a raiyat is competent to sell, 
in execution of a money-decree against the raiyat, 
his occupancy helding, whether the holding be or be 
not co by custom or local usage. [p. 877, 
col, 1 

Appeal against, the decree of the District 


Judge, Dacos, dated the 4th of May 1918, 


affirniing tie order of the Muusif, Ist Court 
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at Munshigunge, dated the 2nd of demi 
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-FACTS appear from the following Order of 
Reference to a Fall Benoh:— 

MOOKERJER anD HENDERSON, JJ.—( August 
Qist, 1919.)— This is an &ppeal by a 
desree-holder against an order made by 
the Court of Appeal below in sfficmanee 
of an- order of the Court of firat instanoe 
dismissing an -applisation for execution of a 
decree. The applicants hold a deores for 
money against the respondent,’ and in exe- 
oution of that decree have attached his 
holding. If so happens thattbe apphoants 
are the: landlords of the respondent. The 
respondent is a raiyat with right of oeaupanaoy: 
His objeation is that tbe- holding is not 
transferable by custom or usage, and cannot 
be sold in exesution of the desree held by the 
applicants. The Courts below have given 
effect to this objeetion and have held that a 
non-transferable ocoupaney holding sannot 
be sold in execution of a desres for money, 
even though the desres-holder ba the sole 
landlord of the raiyat. *Thorai is ho authority 
in this Court dirgctly-in- point, bat raliansa 
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has been placed by the appellant and the 
respondent upon desisions, in support of 
their respestive aontentions, whieh cannot be 
reconciled, The point was raised in Mac. 
pherson v. Debi Bhushan (i), where it was 
ruled that a sixteen annas landlord cannot 
Bell his ratyat’s cooupancy holding in exeeu- 
tion of a money-deorse, unless the raiyat’s 
osoupansy holding is transferable by usage. 
It was pointed out that the rule propounded 
in Ananda Das v. Ratnakar (2), Shukuruddin 
Ohcwdhury v. Rani Hemangin: Debi (3) and 
Dwarkanath v. Tarini Sankar (4) cannot 
be reconciled with the desision in Agarian 
Bibi v. Panaulla (5). The decision of the 
Ful  Bensh in Dayamoyi v. Ananda 
Mohan Roy (6) does not direotly touch the 
question ; and the appellants have aontended 
that the operation ofthe propositions enun- 
siated by the Fall Bench should not bo 
extended on logical grounds to oases, in 
which the circumstances are fundamentally 
different from those of the litigations whioh 
led to the Full Bench reference. Dr. 
Dwarka Nath Mitter has further argued that 
the Full Bench sould not have intended to 
legislate in this matter, and that expressions 
of opinion which went beyond the referenaee 
and were not required for the deoision of the 
question actually before the Court, however 
valuable, sannot be regarded as binding, 
Fhe respondent has ‘referred to the decision 
in Narayani v. Nabin Ohandra (7) and later 
desisions where that sase has been follo ved. 
The respondent has conseded that these oases 
do not directly help his contentions; but he 
has argued that the principle enunciated 
therein, as a logisal extension of the rales 
formulated by the Full Bensh, should be 
logically extended a step further. In this 
state of sovfliot of julicial opinion, we must 
refer the question whioh requires desision 
in the case before us, to a Fall Banoh, 
That question may be formulated in the 
following terms: Is the sole landlord of a 
raiyat competent to sell, in exesution of a 
money -deeree against the raiyat, his oooupanay 

(1) 42 Ind. Cas. 26; 2 P. L. J. 530. 

(2) 7 C. W. N. 572. 

(3) 13 Ind, Cas. 192; 16 0. W. N. 420, 

(4) 340. 1995 6 C. L. J. 234; 11 C. W, N. 518, 

(5) 6 Ind Cas. 452; 370, 687 ate p. 693; 14 C. W. 
X. 779; 12 C. L. J. 169. 

(6) 27 Ind. Cas. 61; 42 0, 172, 18 C. W. N. 971 20 
C.L. 7. 52 (F, Bo. 

(1) 36 Ind. Cas. 803, 21 0, W. N. 400; 44 0.720 
35 C. L, J, 951, 
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holding, unless the holding is transferable 
by usage or custcm? Under the rules of 
the Court, the whole appeal is referred to the 
Fall Bensh, 

Dr. Dwarkanath Mitter (with him Babus 
Manindra Nath Banerjee, Bireswar Bagchi 
and Narayan Chandra Kar), for the Appel- 
lant.—This referense arises out of an appeal 
by a deoree.holder landlord from an order 
of the District Judge of Dacos, affirming an 
order of dismissal passed by the Munsif on 
an application for execution of a decree, 
A deoree-holder landlord obtained a money- 
decree against a tenant who was an osou- 
paney ryot. The landlords representing the 
16-annas interest sold the holding in exeoution 
thereof. The judgment debtor objested to 
the execution taking plase on the ground that 
the holding, not being transferable by austom 
or local usage, sould not be sold in execution 
of a money-deoree. Both the Courts below 
upheld the objection. Thelower Appellate 
Court in upholding the objection relied on 
the the case of Narayani wv, Nabin Ohandra 
(7) and held that the point was covered by 
the Fall Bench desision in Dayamoyt v 
Ananda Mohan Roy (6). My point before the: 
Division Bench was that the present point 
was not sovered by the decision in Daya. 
moyt’s case (6). The three questions which 


led to the reference in that oase did not. 


involve the present question,  Seeondly, 
the general  enunoiations -in that case, 
although they do oover the present case, were 
not involved in that reference. They must 
be regarded as obiter dicta and,-therefore, 
they are not binding on you. | Reads the ques- 
tions referred to in each of the sases to the 
Full Bench in Dayamoyt v. Ananda Mohan Roy 
(6),] The larger question, viz, whether a non- 
traneferable occupancy holding oan be trans- 
ferred, has been answered in the affirmative. 
(Reads at poge 224.) In all these it was 
assgmed thatthe landlord had the right to 
object. The arguments show that the position 
was assumed to be correct that the trans- 
fer could be validated with the landlord's oon- 
sent. I would contend that this refers to a ease 
other than the present ease under eonsidera- 
tion, The whole seope of that reference was 
quite different from the present, 


[ MookERJEx, Acte.O. J.— That aspeot of thee 


question was not diseussed in that oase, We 
are not bound by that Full Benoh ease. | 


Then I will proseed to examine the «correet 
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state of the law. There is no statutory 
provision that, it is transferable except in some 
cases. I shall contend with regard to the 
provisions relating to sub-letting. 

LMukERJEE, Acta, O. J.— There is no doubt 
that the entire body of landlords aan sell the 


holding for the arrears of the entire 
holding.] 
Here the deoree is for money, Refers to 


section 65 of the Bengal Tenaney Act. The 
property 1 submit, is not altogether in- 
alienable. [tis not a personal right. ^ The 
Act at any rate improved the ryot’s position 
from that under Aot X of 1859 ineluding 
the right of transferability. (Reads seotion 183, 
illustration (1) of the Bengal Tenaney Act. } 
That shows that prior to the Aot the holding 
was transferable only with the consent of the 
landlord. If I show that there is the power 
of voluntary transfer in the ryot, there is also. 
power of involuntary transfer. The power: 
of voluntary transfer is the measure of 
involuntary alienation. If he ean sell it, it 
follows necessarily that it ean be taken from ` 
him in execution against him. In that ease. 
the landlord's assent was wanting. "That: 
Act does not make it altogether inalienable. 
The word "non transferable” did not intend: 
to connote that the property was  exíra com- 
mercium, Landlord's consent would make. 
it 80, J l -: 

[ORfUDRUEI, J.— What is the nature of the 
right PJ 

It is the right to remain. 

LUHAUDHURI, J.— Does it involve that Dp 
shall be able to let some one else remain on 
the land P ] 

The right of ownership also inoludes the , 
right of transfer. The right, I submit, is 
personal. $ 

[Mo0KERJEE, Acra, O. J.-What is the firat 
case in whieh the question was raised by the l 
tenant ? | 

Taramonee Dassee v, Birressur (8). The 
first Full Benah case on the point has been . 
reported as Ajcodhya Pershad v. Imam Bandi 
Begum (9). The referring Judges did not go 
the length.of holding that the eonsent of the 
landlord would make it transferable. 


OHAUDHURI, J.— It is deseribed as a pre- - 
Beriptive right of tenaney, The Aot. also 
makes it inheritable ? J 


(8) 1 W. R. 86. e 
(9) 7 W. R. 628; B. L. R. Sup, Vol, 726. 
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That is exactly my submission that it has 
the sharaster of property. My propositions 
are:—(1) That the power of voluntary 
transfer is the measure of the power of 
involuntary alienation, as has been aptly put 
by tir Lawrence Jenkins, (2) That the 
power of voluntary alienation with the 
l&ndlord's sonsent has never been questioned. 
Therefore, it follows (3) that an 
involuntary alienation with the sonsent 
of the landlord passes good title as in 
the oase of voluntary alienation. (4) 
That assuming that the power of voluntary 
alienation is not the measure of involuntary 
alienation, there is no oase whioh has laid 
-down thst an oscupansy right cannot be sold 
in exeeution of a monaey-deoree with the land- 
lord’s consent except an obtier in Bhiram Ali 
v. Gopi Kant (10). 


. With regard to my first proposition, I 
would draw your attention to section €O of 
the Civil Prosedure Code, If the tenant has 
“the power to sell, then it is not rested on the 
principle of estoppel. Refers to Behari Lal 
v. Sindhubala (11), In that oase the gift of 
an ocoupaney holding was upheld. Refers 
to Mohesh Narain Roy v. Maharaj Bahadur 
Singh (12). IE by ‘non-transferable’ is meant 
that no sort of transfer is possible, then one 
fails to understand how the transfer with the 
consent of the landlord and the tenant sould 
be held to be valid, The difficulty with 
regard to the involuntary sales is that the 
tenant e&nnot say that he would eonsent to 
the property being taken in exesution. It 
has not been laid down that the consent of 


both is nesessary. My contention is if the 


tenant ean voluntarily sell, he sould ba foreed 
to sell in execution of a deoree against 
him, : 

. [FrkEronzR, J,— With the consent or other- 
wise of the landlord ?] 

Yes, my lord. Refers to Abhoy Sankar 
v. Rajani Mandal (13). Even under Aet X 
of 1859 the position was the same. 

[OnaupHURI J,— What does the landlord 
assent to ? 

There would, of ecurse, be nothing to 


(10) 24 0,855; 10. W, N. 896; 12 Ind. Dec. (s, &.) 
4 


(11) 41 Ind. Cas, 878; 220. W. N, 210; 27 0. L. J. 
497; 45 C. 434, 

(12) 15 Ind, Cas. 171; 17 C. W. N. 70. 

(13) 47 Iud. Cas. 359; 29 O.L. J. 371; 22 0. W. N. 
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ratify. I would rely in support of my son. 
tention to the oases of Dwarka Nath Messer 
v. Hurrish Ohunder (l4), Ananda Das v. 
Ratnakar (2), Agarian Bibi v, Panaulla (5), 
Purna Ohandra Trivadt vy. Ohandra Mont 
Dassi (15) and Wood v. Wood (16). All these 
eases support my first proposition that the 
power of voluntary alienation is the measure 
of involuntary alienation, 


_ Now, I come to my sesond proposition that 
the power of voluntary alienation with the 
consent of the landlord has never been 
questioned. No case in the books ean be 
found taking a contrary view. I will begin, 
my lords, with earlier ‘reports from the 
Sudder Dewany Adalut Desisions and Weekly 
Reporter cases. Refers to Baboo Prosono- 
koomar Tagore v. Rammohun Doss (17), Fifth 
Report, Volume II, page 84, paragraph 329; 
Harrington's Analysis of Bengal Regulations, . 
Volume :IJ, pages 434, 460; Thakvoranes 
Dostes v. Bisheshur (18), Ajoodhya Pershad: 
v. Imam Bandi Begum (9), Huro Ohunder 
Goho v. Mr. A. D. Dunn (19), Watson & Oo. 
v. Ranee Shurut Soonduree Debia (20), 
Tara Üershad v, Soorjo Kant (21) and Hyder 
Buksh v. Bhubendro Deb (22), ; 


[MooOKERJER, Aore, O. J.— Were the last 
two cases of voluntary alienation f } 

Yes, my lord. Rsfera to Ohandrabait v. 
Harrington (23), These oases show that pre- 
vious to the Aet X of 1859 the right of 
occupancy was entirely non-transferable. 
Refers to Bibee Suhodra v. Mauwell Smith, (24) 
and Nurendro Narain Roy v. Ishan Ohunder 
Sen (25). That finishes the eases reported 
in the Weekly Reporter series, 


I now some to the eases reported in the Indian 
Law Reports Series and the Oaloutta Weekly 


(14) 40.926; 4 0. L. R. 180; 2 Ind. Deo. (N, e.) 
85 


5 » 

(15) 83 Ind. Oas. 49; 28 O, L. J. 304 at p. 807; 20 
C. W. N. 586. 

(16) (1848) 4 Q. B. 397; 3 G. & D. 582; 12. L, J, Q. 
B, 141; 7 Jur. 325; 114 E. R. 948. 


. (17) (1855) Bengal S. D. A. RB. 14 ab p. 15; 14 Ind, 


Deo. (0 s.) 11. 

(18) B. L. R. Sup. Vol. 202; 8 W, R., Act X Rul, 29, 

(19)5 W.R, Act X Rul, 65, e 

(20) 7 W. R. 395 at p. 899. 

(21) 15 W. R. 152. 

(22) 17 W. R. 179; 18 B. L. th 276 note, 

(23) 18 C, 849 at p. 858; 18 I. A. 27; 16 Ind. Jur, 
153; 5 Sar. P, O. J. 681; 9 Ind. Deo, (N. s.) 233, 

(25) 42 W. R. 22; 13 B, L. B, 214 
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Notes teries. Palakdhar: Rat v. Manners 
(26), Ananda Das v. Ratnakar (2), Jogun 
Proshád v..Posun Sahoo (27).and Srimutiy Sibo 
Sundari Ghcse v. Kaj. Mohun. Guho (28). 
These ` cases show that the transfer is 
voidable at the optian of the landlord. Refers 
as Hart Das Bairagi v, Udoy Chandra Das (29); 
Udcy Ohandra Das v. Hart Das Bairagi (80) 
and Mohesh Narain Roy v. Maharaj Bahadur 
Singh (12). Then we some to Dagamoy:i's 
case (6). I submit thatthat oase is not bind- 
ing .exsepbin so far as it decides the 
question referred to the Full Benoh. Then 
aa to the cases subsequent to the Full Bench 


deéision we have got Behari Lal v, Sindhu- 
bala (11). 


- Then as: to my third proposition, viz., that 
an involnutary alienation with the consent of 
the landlord passes good title as in the ease of 
voluntary alienation, I submit my first two 
propositions having.been established it follows 
68 & necessary inferenoe deducible from them 
that an involuntary alienation passes good 
title as mush as a voluntary alienation. 

. Then:as to my fourth proposition, I sub- 
wit: that assuming that the power of 
voluntary alienation is ‘not the measure 
of -involuntary alienation, there is no 
case whioh .has laid down that an ocou. 
panoy right cannot be sold in exeoution of a 
money.deoree with the” landlord’s eonsent 
exoept an obiter in Bhiram Alis case (10). 

|'TEusos, J.—How do you apply that case 
in support of your eontentior? | 

There the suit waa for recovery of posses- 
sion after purchase at the execution sale and 
recognition by the landlord, The tenants 
objected on the ground that the holding 
fvas not transferable. The deoision is in 
my favour in so faras it lays down that 
ocoupancy holdings are transferable. Bhiram- 
Ali's "case (10) was followed in only 
some of the cases in this . Court. 
of them is Durga Oharan v. Kali Prasanna 
(21).. There the holding. was cold at the 
instance of a number of so-sharer landlords, 


The first 
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The ‘tenants objected after the confirmation - 


. (26) 25 C. 179; 18 Ind. Deo. (x s.) 118. 
(27) 8 O, W, N. 172 at p. 174, 
(28) 8 C. W. N. 214. 
(20)8 O.L. J. 261;d2 C. W. N. 10€8. il 
. (80, 8-Ind, Gas. 417; 10 O., L, J, 608; 18 C. W.N, 


937. 
(81) 26. C. d. C. W. N. TO 18 Ind, Dec. ux, 8.) 
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of the sale at the time of delivery of posses- 
sion, This decision merely followed Bhrram-. 
Alis case (10). The next cases following the 
desision are:—~Sadagar v. Krishna Orandra 
Nath (82), Maei Hossetn v. Raghubar 
Chowdhry (33), Gahar Khalifa v, Kasi Muddi 
(34) and Sita Nath v. Atmaram (35). Uptill 
the last oase the departura wan not noticeable. 
Then followed the ease of Ananda Das v.. 
Ratnakar (2), where the objection of the 
tenant was disallowed and of Sheikh Murullah. 
v. Sheikh Burullah (36), where it was held 
that the sale of a non transferable ooga- 
paney holding was not :9so facto void. 

[Moo&ERJEE, Acta, O. J.— What duty 
does the judgment-debtor owe to the deoree- 
holder or the purchaser to make the sala oom- 
plete? | 

[No intelligible prineiple san be suggested 
for that view. | 

(‘Mooxersar, Acta. C, J.—What principle 
is there to suggest that omission of objection’ 
amounts to representation? j 

Of sourse, my lord, there is the general 
principle that omission to speak &mounta 
to suffisient representation. Then I come 
to the next oases reported as Dwarkanath 
v. Tarini Sankar (4), Samiruddin Munshi v.: 
Benga Sheikh(37) and Shukuruddin Ohowdhurg 
v. Rani Hemangini Debi (3). 

[ÜBA1TEBJEE, J.— Why should the consent 
of the entire body of landlords be necessary ?.|' 

Experienóe shows that the sonsent of 
the landlords is necessary to validate the 
sale. The next oases following the  de- 
sision in Dayamoyt’s cise (6) are 
Badrannessa Choudhront v. Alam Gazi (88), 
Narayani v. Nabin Ohandra (7), Ramsundar 
Karmokar v. Lochan (39), Swarnomoy? v. 
Adu (40), Bipin Ohandra Barua v. Jagat 
Chandra Nath (41) and Macpherson v. Debi 
Ehushan (1). In the last case they lay down 
that the consent of both the landlord and the 


Ta 26 O. 937; 8 O.W. N. 742; 18 Ind. Dec. (N. s.) 


E 27 0.187; 14Ind, Deo (N. s.) 124. 

(84) 27 C. 415; 4 C. W. N. 667; 14 Ind, Deo. (N. s.) 
274. 

(33) 4 C. W. N. 571. 

(86) 9 C. W. N. 972. 

(83) 1 Ind, Cas. 114; 13 C. W, N. 680. 

(88) 20 Ind, Cas. 877; 19 CO. W, N. 814; 21 C, iL, Je 
650. 

(£9) 88 Ind. Cas. 942. 6 
(40) 19 Ind. Cas. 119. 
, (41) 61 Ind. Cas. 9602; 


N. 84 mo 
(xxxiv). ; "s 
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tenant ia necessary in oases of execution 
sale. 

. LOUHAUDHURI, J.— How is 
under any prosess of law? ] 
That is what has been laid down. That 
practically concludes my fourth point, The 
following oases bear on the ‘question of 
estoppel. Ambica Nath Acharjes vw. Aditya 
Nath (49), Bhagirath Ohanga v. Sheikh Hafiz 
uddin (43), Ayenuddin Nasya v. Srish 
Ohandra Banerji (44), Hart Das Bairagi 
v. Udoy Ohandra Das (29), Haro Chandru 
v. Umesh Chandra: (45), Amulya Ratan v, 
Tarini Nath Dey (46) and Umesh Ohandra 
Dutta v. Joy Nath Das (47). 


[CaaupHUBI, J.—Is the word ‘estoppel’ of 
any value? | 
` he law has been aodifled in sestions 115 and 
116 of the Indian Bvidenee Aot on the point, 
The other ease is Agarjan Bibi v, Panaulla 
(5). The dootrine, as I understand it, is 
‘that the transfer is operative against all 
persons except the landlord. The transfer, 
therefore, is not altogether void but voidable, 
as otherwise the doctrine would not apply. 
‘Refers to Mohori Bibi v. Dharmodas Ghose 
(48), Bent Pershad Kceri v. Dudhnath Roy 
(49). This question was mooted in Kebats 
Mohan Das v. Ahmed Khan (50), Sumsuidin 
‘vy, Abdul Hossein (51). There have been 
6886s. in other countries where theduogislatare 
has imposed a restriction upon the right of 
a lessee to assign or sublet. Refers to 


that possible 


Teiffani’s Landlord and Tenant at pages 
948, 939. 
There remains one other point. Even 


assuming that the right of oscupaney was a 
personal right, in the sense that it aannot be 
transferred, under Aat X of 1859, that is not 
so under the Bangal Tenansy Ast. Rofers tə 
sections 19, 20, 21, 85, 186, 65 and 73. Under 
the old Aot the right sould only be aaquired 
by a tenant when he had held the land for 


(42) 6 O. W, N. 024. 

(43) 4 0. W. N. 679. . 

(44) 11 0. W. N. 76. 

(45) 5 Ind. Cas. 39; 14 C. W. N. 71; 11 C. Ia J. 20. 

(46) 27 Iud, Cas. 235; 18C. W. N. 1290; 21 C. L, 
J. 187; 42 C. 264, 

(47) 43 Ind. Cas. 779; 22 O. W. N. 474. 

(48) 80 O. 65839 ab p 649; 30 I. A. 114; 7 0. W.N. 
441; 5 Bom. L. B. 421; 8 Sar. P. C, J. 974. 

(49) 27 C. 186 at p. 167; 26 I. A. 216; 4° O. W.*N. 
274, T Sar. P.O. J. 680; 14 Ind Dec. (x. s.) 103, 

(60) 1 Ind. Cas, 580; 9 C, L. J. 60, 

(61) 81 B. 165; 8. Bom. L. R. 781. 
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more than 12 years, but under the present 
Ast a settled ryot of the: village oan acquire 
it over a piese of land whish he may 
have held for not more than a day. 
Lastly I will refer to the provisions of sestion 
178 (3) under which a tenant sannot contrast 
away his rights, whioh conld be done under 
seotion 7 of the old Aot. Refers to Tagore 
Law Lectures (1895*, 103. I submit the Full 
Banch sase ought to be modified as indisated: 

Babu Ramesh Ohandra Sen, far the Reepond- 
ent.—The question relates to the partieulir 
customs of the country. This sannot «be 
desided under general principles of law 
exoept in so far as the Statutes have altered 
the customs. The  eustoms have been 
recorded in the proceedings at the tims of 
the Permanent Settlement, the judicial deoi- 
The right of osou. 
pansy is not a new oreation of the Legislature, 
This right was a oustomary right originally 
enjoyed by the resident ryots or khudkast 
ryots. The nature of the right has not been 
-ehanged but the mode of enjoyment and the 
persons entitled thereto have been affeoted. 
Ast X of 1859 introduced the limitation of 
12 years for the acquisition of the right, 
Refers to section 15 (7) of Regulation VIL 
of 1799. These rights of the sultivators 
were not affested by the Permanent Settle- 
ment. 

| MookEsJEE, Acra, €, J. —Where do we find 
about the status of the onltivating ryot before 
the Permanent Settlement? | 
. If we deduce the law of oesupanay from 
the Act X of 1859 logioally, then we. shall be 
forced to admit that if is merely a personal 
right whioh is inalienable. 1 would show 
that before the passing of the Bengal T'enanoy 
Act the right oould not be sold even in 
exeaution of decrees, Then the Bengal 
Tenaney Ast enacted section 65 giving a 
wider right to the ryot. The Courts have 
deviated from the atrial prinsiple that it is a 
personal right. To support that lorg series 
of sases the Faull Banch sage upheld those 
rulings. 

[Mooxerser, Acre, O. J,—Do you want us 
to examine the status of the ryots from the 
earliest times? | ; 

No. I want to begin from the great rentease 
reported as T'ztooranes eDossea v. Bisheshur 
(18) to show that the right is customary. 
The right is quite independent of the land. 
lord, The origin of'the tenanoy is not 
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traseable from the resord, My rights are 
independent of the Zemindar because I reside 
in the village. Even ifl am a new tenant, 
the rights of the khudkast ryot have been son. 
ferred upon me. 

{Mooxersez, Acre, C. J.— You want to 
ignore the Bengal Tenaney Aot. Look at 
section 5 of the Act. | 

The Bengal Tenaney Act does uot profess 
to create new rights. Refers to seetion 20, 

[Moonersex, Acra, C. J.— Wheat elass of 
tenents do you belong tof] 

"Oeeupaney ryot. Reads seotion 2]. The 
Statute does not define the right of coou- 
paney. 

I shall not go beyond the Fifth Report to 
trade the origin of the right. Rights in the 
tenant were resognised in Regulation I of 
17983. Refers to  Harrington's Analysis, 
Volume 111, page 348-9; 433.4;437-2: 460; Fifth 
Report, Appendix I; Sbore' s Minute, dated 5th 
June, paragraph 383 (new Edition, Volume 1I, 
page 83). I maintain that to be strietly logical 
the right is a personal right. I would ask 
you not to disturb the long series of rulings 
that the oesupaney holding eannot be sold 
at an execution sale. So far as the landlord is 
soneerned, his right has been placed on aban- 
donment, The Bengal Tenancy Aot has not 
altered the sharaster of the oceupancy right. 
Only eases have brought about some change 
with the rules of evidenae. Refers to the 
Fifth Report, Appendix V, paragragh 15, 
page 479, dated 8th December 1789; Field’s 
Introdnotion to the Land Laws, page 29, § 27, 
foot-note; Baden Powell's Land Systems of 
British India, Volume I, 215, paragraph 2; 
Regulation VII of 1799, section 15 (7). The 
ease of Baboo Frosonokoomar Tagore v. Ram- 
mohun Doss (17) did not lay down that the 
basupany holding was not saleable. It shows 
that the purchaser got nothing. There were 
two elasses of tenures, transferable and non- 
transferable. Refers to Volume II, Con- 
struetiot No, 850 (1834), issued by the 
Bengal Sudder Dewani Adalat. There the 
right and interest of a jotedar was held 
to be saleable if the landlord did not 
object. Refers to Volume II, Construstion 
No. 720, page 47 (1832). A raiyat holding 
a raiyoti interest under a lakheraj. Now 
the: holding is to &e valued if ‘it is put 
to sale. When the interest is ineapable of 
money value, the value put by the raiyat ia 
to be taken, The right-of a khudkast ratyat 
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is not transferable. There is no qualification 
as to non-transferability. I refer to these 
for the purpore of showing that there are 
interests whieh are not transferable. No- 
thing is said as to the character of the jote. 
In eertain Distriots khudkas? ryots are trans- 
ferable, in others they are not so, In Con- 
struction No. 890 the construction of a 
resident ryot does not appear. What the 
effect would be if the ryot himself objected 
to is not given. There is another OConatrua- 
tion No. 1205, Volume 317, dated 1839, page 
46, paragraph 4. In this. the opinion given in 
1832 was re-afirmed in 1839. The other 
side said that by non-transferable oeeupaney 
holding is meant that it is transferable atthe 
“instanee of the landlord and is not saleable 
at all. If & tenant does transfer and the 
landlord &esepts money from the transferee, 
then both parties are presluded from ques- 
tioning the validity of the transfer. Their 
Lordships in realising the nesessity of the 
oase have formulated the proposition of law 
in Dayamoyz's case (6). The assumption is that 
it is not saleable, Refers to Moulvee Ubdoollah 
v, Humzoo Dye (52). In this ease the 
transfer had been resognised by .the land- 
lord. I refer to this ease for showing that 
it dependa upon the value of the holding. 
Refers to Regulation VAII of 1819, sastiong 5 
and 7. There the landlords were given the 
right to objest fo the transfers unless certain 
things are complied with. I submit there is 
no express legislation but the right of 
the landlord to objeet to the sale is 
given by the  eustoms of the eount- 
ry, Refers to  Koonjo Beharee Roy v. 
Kamines Soonduree Debia (53) and Tirthanund 
v. Mutiy Lall (54). They show trans. 
ferable tenures require registration. Land. 
lord’s eonsent to transfer is necessary. In 
Tirihanund v. Muily Lall (54) the tenants 
transferred the holding peieemeal and the 
landlord slaimed khas possession, 


{Mooxersex, Aore, O. J.— That ig a ease of 
sub-division. ] 

My submission is that these questions 
should be desided with referense to the nature 
of the holding. The right of osenpansy' 
which used to be enjoyed before Aot X of 
1859 was enjoyed by resident ocultivstors, 
By'the véry act of sale the right would be 

(52) 7 Bel. Rep. 870; 8 Ind. P (0. 8.) 281, 

(58) 19 W., R, 230. 

(54) 8 C. 774; 1 Ind. Deo, (N. E. 1076. 
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destroyed. The right of a resident cultivator 
to be held at a sale in execution of a deoree 
is in the very nature inoonsistent with 
the idea. In the famous ease of T'hakoo. 
ranee, Dossee, v, Bisheshur (18) it was held 
that the right of the resident sultivator could 
not be enjoyed by non resident. sultivators, 
Then the whole law of oscupaney was dis- 
euased, 


[ MookEEJEE, Aore, O. J.— Are you maintain- 
ing the proposition that ossupaney rights are 
not saleable? ] 


I submit that ossupanoy holdings are not 
- saleable af all. Ifit is sold the parties 
sould be presluded from questioning it. 
Refers to Basarat Mandal y, Sabulla Mandal 
(55). Originally the oustom was that the 
rights were to be enjoyed by the heirs. 
Sir Barnes Peasosek doubted whether it is 
heritable. It is not a personal right. In 
Dayamoyi's case (6) their Lordships use 
the word operative ," they do not say 
that the legal title passes. Refers to 
sections 3, 15, 6, and 7 of Aet X of 1859. 
Sestion 27 speaks of sales of under-tenures 
which are by custom transferable. But in 
the case of osaupancy ryots the provision 
is not sale but sjeatment. Refers to seo- 
tion 105 of Ast X of 1859. Thess pro- 
visions were reprodueed in Aot VIII of 1869. 
Reads section 78 ofAst X. Under Aot X 
of 1859 the holding of an occupancy ryot 
sould not be sold in exeeution of a deoree, Seo- 
tions 65 and 66 of the Bengal Tenaney Aot 
show the intention of the Legislature to afford 
greater and greater proteation to the nyota. 
Refers to Ajcodhya Pershad v, Imam Bandi 
Begum (9), Bites Suhodra v. Moaxwell Smith 
(24), Nurendro Narain Roy v. Ishan Chunder 
Sen (25). The landlord aontinued to accept 
rent from the original tenant. The learned 
Chief  Justise in his judgment speaks 
of the nature of the tenure. Jt is placed as a 
general proposition, Of sourse the refe 
renee was with regard to the partisnlar facts 
of the ease, The ease in Taramonee Dassee 
v. Birressur (8) has been expresely overruled 
in that case. Refers to Bibee Suhodra v. 
Maxwell Smith (24). The right of a oulti- 
vating ryot is not transferable. There is 
mentioned for the first time the possibility 
of estoppel arising. 


(55) 20. W. N, corxxix, (279) notes, 
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[Ogavpuval, J.—How far does the sase 
of Bibee Suhodra v. Maxwell Smith (24) help 
you? | 

The grounds upon which that desision ig 
based are that the holding is not trang- 
ferable. The Judges there go so far as to 
indisate that the defendant bas no right. 
The tenant oan come back and elaim the 
land. AH these oases in Weekly Reporter 
Series are cases where the ryots voluntarily 
transferred the holdings. Refersto Nurendro 
Narain Hoy v. Ishan Ohunder Sen (25), 
In this sase the tenant was resognised as 
a ryot and rent was acsepted from him. Your 
Lordships have to consider whether any 
shange has been introduced by the Bengal 
Tenanoy Aot. If a ryot does transfer and 
the landlord assepts rent from the transferee, 
then he is preeluded from treating the 
sussessor as a trespasser. The transferee 
may have the right of ossupansy on sonsent 
of the landlord. The Bengal Tenaney Ast 
has made no shange sat all, 

Sestion 5 of the Bengal Tenansy Act treats 
of ryots, Seation 20 (3) relates to coseupanay 
ryots. If a person transfers his holding 
before 12 years, then these two cannot to- 
gether acquire the status of a settled ryot. 
I submit that would not be so. A ryot in 
order to acquire the right of ossupanoy mast 
The only persons 
who can taok that period are his heirs, That 
is the reason for inserting clause (3). 

The question before you now was raised 
in Bhiram Alz’s case (10) and some other later 
casos. The referenee tothe personal nature 
of the right of oacupanoy in that ease shows 
that the right is not transferable. So far 
as voluntary transfers are ooncerned, I 
confess they are bound by the doctrine of 
estoppel. : 

- LMookEgg3gr, Acra., CO. J.— You mean to say 
then that an involuntary sale rests on *aoe- 
quiessence? 

Yes, my Lord. Refers to section 60 of the 
Code of Civil Prosedure. 

[Mooxersen, Acta, O, J.—That seotion 
makes certain things absolutely untrans- 
ferable. | i 

If those things «re as aematter of faot 
sold and the purchaser eomea to take posses- 
aion of them, L submit he would be estopped 
on the ground of waiver. 

[Teuxon, J.— What 
under seotion 60 ?] 


is your sontention 
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My sontentionis that those things cannot 
be sold in exeontion of a decree. 
^ i Tgunoy, J,—Do you mean to say that A 
portion of the holding is nnsaleable P| - 

Yer, my Lord. 

| Moocerser, Acre. C, J.—Do you rely on 
elause (c) of gestion 60 2] n7 
' Yes, my Lord. 

. [Mooxerses, Acta, C. J,.—Do you mean to 
say that the whole holding is protested? | 

Yes. The tenant must object at the time 
of the execution of the deoree, Refers to 
Pandurang v. Krishnaji (56), There it has 
been held that a tenant who has allowed 
the sale of the agricultural implementa, eto., 
eannot subsequently turn round and say that 
his property was protected under sestion 60, 
: Oivil Procedure Code. Seation 60 gives spesial 
protestion to the agrisulturist. The polioy 
of the law is to protect not only eattle and 
implements but also the land held by the 
tenant, The holding is protested by ous- 
tom. 

[MookgxJEE, Acre. O. J.— What oustom do 
you mean P 

The custom of selling without the land. 
lord’s consent. The question of landlord’s 
consent arises only after the transfer. “N on- 
transferable " means “ not-transferable, ” 
Refers to section 6, Transfer of Property 
Ast. 

[Mooxgesun, Acre. O. J.—No custom is 
mentioned there. 

It assumes that tbere'àre rights of ooou. 
pansy whieh are not transferable at all. 
The question of landlord’s sonsent is, not 
mentioned there. I would now cite of the 
Weekly Reporter cases whioh have not been 
referred to by the other side:—Sreeram Bose 
v. Bissonath Ghose (57), Moheema Ohan‘er 
Ohuckerbutty v. Poorno Ohunder Banerjee (58), 
Nunioo Roy v. Mohabeer Pershad (59), 
Unrbpoorna Dossia v. Ooma Ohurn Doss (60), 
Shunkurputtee Lhakoorain v. Mirza Saifoollah 
Khan (61), Mahomed Tumeejcoddeen Mundul 
v. Lukhee Narain Dey (62) and Madhu Sudan 
Sen v. Kamini Kanta Sen (63). You will 


(56) 28 B. 125; 5 Bom. L. R., 799. 
(57) 3 W. R., Act X Bal, 2. 

(68) 11 W. B. 165. 

(59) 11 W. R. 408; 8 B, L.R. App. 36. 
(60) 18 W. R. 55. 

(61) 18 W. R. 507. 

(02) 26 W. B. 104. 


(05) 320.1828 at p.1090,8 Q, W. N. 805. © -~ 
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have either to uphold Dayamoyt’s case (6) or 
shange the earlier decisions. 
[Mooxerses, Acre. O. J.—In all those 
osas the landlord was a consenting party? 
` First of all it must be a voluntary 
transfer and then the question of landlórd's 
consent would some in. 

OsaTrEPJEE, J. —If it is nota transferable 
righf, then the landlord’s consent cannot 
give aright to the transferee. | 
. Yes, I nowsome to Bhiram Ali's case (10), 
where the objestion of non-transferability: 
was successful, That ease has baen followed 
without any disapproval for nearly a quarter 
of a century. Refers to Durga Oharan y. 
Kali Prasanna (31), Sadagar v. Krishna ` 
Chandra Nath (82), Sheikh Jarip v. Ram 
Kumar Dey (34), Gahar Khalifa v. Kast 
Muddi (34), Sita Nuth v. Atmaram (3851, 
Shetth Murullah v. Sheikh Burullah (36), 
Majed Hossein v. Raghubar Chowdhry (33). ` 

[MookzB3EE, Acra O. J.—Can you suggest 
any principle ' which sould distinguish bet- 
ween & ryot’s right to'sell and his refusal to 
hava the right of ogsupausy sold P] . 

Sestion 6J)of the Civil Prosedure Cade 
isa near approach to that question; 

[OmavpnguRr, J,—If a man has got the right 
to sell, what is it that hindera his right 
from being sold involuntarily? | 


The result is the same whatever phrase. 
is used. Then as to my other oases sub- 
sequent to Bhiram Ali's case (10) see Peary 
Mohan Mukerjee v. Jote Kumar Mookerje (65), 
Gobinda Nath v. Mohini Mohun Mojumdar 
(63), Khoda Bakhsh v, Sader Pramanik (67), 
Deo Saran Lal v. Baleswar Mandal (65) and. 
Agarjon Bibi v. Panaulla (5). The only 
ense against that decision. is Ananda 
Das v. Ratnakar (2). But the Full Bench: 
ease has overruled it. Tbe Fall Bench “has 
only reiterated what had been laid down 
series of decisions 
without attempting fo distinguish them., 
The third question referred to the Fall 
Bench is very similar to the point now. 
under consideration When the, holding. is 
attached, the question as to its transferability . 
isto be raised and no separate suit should 


(64) 8 0. W. N. 747. 

(66) 11 O. W. N. 88. 

(60) 23 Ind. Oas. 981. ° ; 
(67) 10 Ind. Cas. 417; 14 O. L. J. 620. 
(68) 32 Ind. Cas, 1008 28:0. I, J, G59: . 
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be allowed. Refers to Narayan Anandram 
v. Gowbat Dhondibu (69). 

[Foervcagr, J.— Personal right means the 
right to hold the ocoupansy Jote under the 
landlórd.! 

[CmaTrERJEE, J.— How would you get over 
the onse in Ananda Das v. Ratnakar (2)? ] 
` [submit that it is an inconsistent decision 
whieh has never been supported, exoept in 
Shukuruddin Ohowdhury v. Rant Hemangint 
Debi (3), but with many reservations and 
qualifications. 

[Hupa, J.—Waa there a transfer by the 
tenant at anexcoutiun sale ? | 
. Yes. There area large number of oases 
after Agarjan Bibi v. Panaulla (5):Badrannessa 
Ohoudhrant v. Alam Gazi (88), unreported 
desisions in Miseellaueous Appeal No. 420 of 
1915 desided by Fletcher and Richardson, JJ., 
on 28th November 1916, Second Appeals 
Nos. 342, 401 of 1917, decided by Teunon and 
Cuming, JJ. and Miscellaneous Appeal 
No, 203 of 1913 decided by Chatterjee and 
Riehardaon, JJ., on 3rd June 1914, The 
English cases and the American authorities 
sited by the other side do not apply as the 
present case is governed by customs peouliar 
to this country. l 

The oases in Badrannessa Ohoudhrani v. 
Alam Gazi (83) and Narayanie v, Nabin 
Ohandra (7) follow the Full Bench sase. The 
fact that the landlord is the decree-holder does 
not place his rights higher, for he is ‘still in 
the position of a mere oreditor. Ths ques- 
tion is whether the tenant has got the 
right to sell. Refers to Ramsunder Karmakar 
v. Lochan (89), Swarnemoyt v. Adu (40). 
The trend of all the decisione is based on 
. the doatrine that an oosupaney holding is 
not transferable and that a voluntary transfer 
is binding on the parties on the ground of 
estoppel. The landlord can re-enter only on 
abandonment by the tenant, and not when 
he has aecepted and recognised the transferee 
of the original tenant,'as is slear from the 
decisions already cited. He cannot re-enter 
when even though there has*beens trans- 
fer yət no abandonment. Refera Kabil 
Sardar y. Ohunder Nath (70), Durga Prosad v. 
Doula Gazee (71), Mathura Mandal v. Ganga 

“ LÀ 


(69) 19 Ind. Cas. $591; 37 B. 416; 15 Pom, L. R, 
278 


(70) 20 0.59% 10 Ind. Deo. (N. s.) 899. 
(71) 10, W. N. 160. POR 
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Oharan Gops (72), Bhupendra Nath Bose v. 
Bansi Tanti (73). If my learned friend's 
contention be assapted, then the long series of 
decisions following Bhtram Ali’s case (10) will 
have to be overruled, which would undoubt- 
edly affect titles soquired under those desi. 
sions. 

| RrcHARDSON, J.— What is the effest of 
section 25 of the Bangal Tenansy Act] 

That sestion restricts the landlord’s power 
to eject an oscupansy  ryot. The Act is 
silent as to the transferability, which im 
determined by custom. Refers to section 21. 
In the present case the judgment-debtor is 
paying his rent, which woald entitle him to 
continue in his holding. The policy of the 
law ie, I submit, to afford spesial protestion 
to the cultivating ryots. The Bengal Tenane 
oy Ast has not made any ohange at all, 
The  landlord's position as to non-trang. 
ferability of the holding is the same as 
before, 

Dr. Mitter, iu reply, veferato Nurendro Narain 
Roy v Ishan Chander Sen (25) and Kripa Nath 
v. Dyal Ohand (74), and Salmond’s Jurispru- 
dence, Sth Edition, page 209, as to the mean- 
ing of a personal right. The comparison of an 
occupancy right with profits a prendreis not 
sound, The position of an ossupanoy ryot ia 
very mush akin to that of Emphytonta under 
the Roman Law. Refers to Justinian's In. 
stitutes. Ocoupansy right is property under 
the law. Refers to seotions 25, 26, 178 and 65 
of the Bengal Tenancy Act, Deo Saran Lal 
v. Baleswar Mandal (63), sestion 26 of Act] 
of 1845, seotion 37 of Ast XI of 1859, seotion 
160 of the Bengal Tenancy Ast, 


JUOGMENT, 

Mooxersaz, Acta. O, J.—This isan appeal 
by a decree-holder from an order made by 
the Court of Appeal below in affirmanae of 
an order of dismissal passed by the primary 
Court on an application for exeoution of a 
deoree, The applicants hold a desree for 
money against the respondent; and in 
execution of that decree they haye attache 
his holding. It so happens that the appli. 
cantas are the landlords of the respondent, 
who is a tatyat with right of oseupaney 
in the attached holding. His objestion is 
that the holding is not transferable by 


(42) 88 O, 12:9; 10 C. W. N. 1033, 
(73) 22 Ind, Cas. 410; 40 C. 870, 
$ (14) 22 W. B 169, * 
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eustom or loea] usage and eannot be sold 


in execution of the deeree held by the 
applicants. The Courts below have given 
effest to this objeetion and have held 


that a non-transferable oseupanoy holding 


eannot; if the ryot objects, be sold in 
execution of a decree for money, even 
though the deoree-holder be the sole 


landlord of the ryot. There is no authority 
in this Court whioh explisity affirms this 
proposition; but the question was raised and 
decided in Macpherson v. Debi Bhushan (1), 
where it was ruled that evena sole 
landlord cannot in execution of a money- 
dearee sell his ryot’s cooupanay holding if 
the ryot objects, unless the holding is 
transferable by custom or looal “usage. 
This desision of the Patna High Oourt is 
not binding upon this Court asan autho- 
rity. But it was argued on behalf of tha 
judgment debtor before the Division Bench 
whish heard the present appeal in the 
firat instanee, that the view taken in the 
ease just mentioned is a logical deduction 
from -the rule resognised in Narayani v. 
Nabin Ohondra (7) as derivable from the 
ropositiovs evunciated by the Full Benoh in 
DL v. Ananda Mohan Ray (6) whish, 
Again, it was contended, substantially adopted 
the prineiple laid down in Bhiramalz v. Gopt 
Kant (10).' On the other hand, it was 
argued before the Division Banoh on 
Behslf of the deoree-holder, that a contrary 
view was dedusible from other decisions 
of this Court whieh had never been expressly 
óverruled, such as Ananda Das v, Ratnakar 
(2) and Shukuruddin Ohowihury vw. Rant 
Hemangint Debi (3). In view of this confliot 
of judicial opinion, the Division Bensh has 
referred the following question for deoision 
by a Fall Benoh: 

' “Ta the sole landlord of a ryot sompetent 
to. gel], in execution of a money-deoree against 
fhe ryot, his osenpanoy holding, unless the 
holding is transferable by usage or 
sustomP” 

When the case was opened before the 
Full Bench, it beoame manifest that the 
decision in Dayamoyt v. Ananda Mohan Roy 
(6). itself might fequire examination, as, 
indeed, would be plain from the following 
sequence of propositiops:— 

(1) In the absense of custom or local 
usage to the contrary, a ryoti holding, in 
whieh the ryot has only a right of 
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osoupancy, is not saleable at the instanse 
of the oseupansy ryot or any oreditor. of 
his. other than his landlord seeking to 
Obtain satisfaction of his  deoree for 
reum of rent,  Bhiramali v. Gopi Kant 
10). 


(2) A judgment-debtor whose ossupsnoy 
holding, though not transferable by sustom 
or local usage, is songht to be sold in 
contravention of the above rule, may objeot 
to the proposed sale if he is aware of tha 
execution proseeding; otherwise, if a sale 
takes place, he may objeot, even after the 
sonfirmation of the sale, when possession 
is delivered to the .exeeution purchaser. 
Durga Oharan v. Kali Prasanna (31). 

(3) In transfers, for value, of oosupanoy 
holdings, apart from oustom or loeal usage, 
the transfer is operative (a) as against 
the ryot, when itis made involuntarily and 
the ryot with knowledge fails or omits to 
have the sale set aside, and (b) as against 
the landlord in all oases in which it is 
operative against the ryot, provided the: 
landlord has given his previous or subsequent 
consent. Dayamoyt v. Ananda Mohan Roy (6). 


(4) An ocoupanoy holding which is not 
saleable by eusícm or logal usage oannot 
be sold in execution of adesree for money 
obtained against the ryot, when the :yot 
objeotr, even if all the landlords gave their 
nad to the sale. Narayani v. Nabin Ohandra 
7). 


(5) The sole landlord of a 1yot cannot, 
if the ryot ‘objectr, sell his oesupancy 
holding in execution of 8 money-deoree, 
unless the holding is transferable by onstom 
t local usage. Macpherson v. Debi Bhushan 
1). i 


it is indisputable that the appellant 
before us,in order to «ucceed, must assail 
the: decision in Bhiramali v, Gopt Kant (10) 
and also the Foll Benoh desision in 
Dayamoyt v. Ananda Mohan Roy (6), to the 
extent that it acoorded approval to the 
substance of the principle embodied 
in that ase, In these oiroume. 
stances this Special Benah has been oons 
stituted to consider the question referred, 
so that we may be free, in assordance 
with the roles of the Ofurt, to examine 
the oorrestness of the Full Bench decision 
in Dayamoyi v. Ananda Mohan Roy (6), in so 
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far as it affeets the present matter. Con. 
sequently, as might have been anticipated 
the elaborate arguments sddressed to us 
on the question of the nature and incidents 
of ossupaney right have sentered round 
the decision in Bhiramali v. Gopi Kant (10). 
On the one hand, it has been maintained 
By the desree-holder that it departed on 
erroneous grounds from what was, at the 
time, really well settled Jaw; it has been son- 
tended, on the other hand, that it merely gave 
éffect to what had been the accepted view on 
the subject from the date of the Permanent 
Settlement. 


The earliest judisial pronouneement on 
the subject of transferability of a ryoti 
olding, whioh we have been able to trace, 

contained in Construetion No, 890, dated 
^ llth July 1834, issued by the Bengal 
Sudder Dewani Adawlut, in the ease 
of Neelkanth Roy v. Kosheenaih Ghose. 
The petitioner requested "to know whether 
ihe jote jama of the latter: (defend. 
ant) ean be disposed of in satisfaotion 
of & deeree obtained against him for 
Rs, 762 under Regalation IV of 1793" 
(Sudder Diary, 1834, page 268), The son- 
struotion was addressed to the cudge of 
Zillah Jessore who had forwarded the 
petition and is in the following temme: 


. "L I am dirested by the Court to 
asknowledge the reseipt of your letter of 
the 24th ultimo and its enclosure requesting 
the Court’s opinion as to the liability of 
the jote jama of a ryot to be sold in 
execution of a money deoree, provided the 
Zemindar do not objest to the measure. 


. 2 In reply, I am direeted to inform 
you that the Court are of opinion that 
the rights and interests of the jotedar 
‘may be sold in satisfaction of a decre." 


It is important to bear in- mind that 
hia: construction was not a casual expres- 
sion cf opinion by the Sndder Dewani 
Adawlut, but was a deliberate determin- 
ation upon a question of law in the perform: 
ance of statutory duty imposed on the Jadges. 
The framers of the Bengal Regulations, in their 
‘desire to seaure sertainty and uniformity 
‘in the administration of the law, took appro- 
priate measures whieh may perhaps have 
been forgotten at this distanse of time and 
may be usefully recalled here, Regulation 
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XLI of 1793, passed on the Ist May 1793, 
embodied rules for the construction of the 
Regulations. Regulation X of 1756, passed on 
the 7th Ostober 1796, was framed for the 
guidance of the Courts of Justico in oases 
of a difference of opinion onthe meaning 
and eonsiruotion of the Regulations. Sesation 
2 of this Regulation authorised Zillah and 
City Judges and Magistrates to state 
objections to precepta of the Provinsial 
Courts or Courts of Cirouit, if they 
considered such precepta to be contrary 
to or unwarranted by the Regulations, If 
the Provinsial Courts or Courts of Cironit, 
in reply to the objestions, confirmed the 
first presept in whole or in part, the 
Zilah or City Judge or Magistrate was 
bound -to somply with the requisition, 
But the Zillah or City Judge or Magistrate 
was at liberty to request a reference to 
the Sudder Dewani or Nizamut Adawlut 
according as the oase in question related 
to the Civil or Oriminal department. Section 
3 next provided that, on such reference, 
the determination of the Sudder Dewani 
or Nizamut Adawlut was to be held final 
and sonslusive. Section 4 then laid down 
that if the Sudder Court should oonsider 
that the ma!ter was doubtful or that the 
Regulations did not suffiaiently provide for 
the ease submitted for their decision, the 
Jadges should report the matter to the 
Governor-General in Counsi), so that a 
new Regulation might ba framed in explana. 
tion of the doubt or to oover cares of that 
description. In performance of thei im portant 
duty thus imported on the Sudder Courts, 
the Judges, from time to time, issued 
constructions which were held final and 
eonelusive by all subordinate Courts, The 
first of these eonstruetions owas issued 
on the 3rd May 1758, and so far as 
information is now available, the last 
(No. 1415) on the 19th July 1847. By 
Regulation VI of 1:81, a  Sudder Dewani 
and Nizamut "'Adawlut was established at 
Allahabad for the Western Provineas with 
effeot from lət January 1£32, and we find 
it frequently noted, with regard to individual 
constructions issued thereafter by the Caleutta 


Gourt or by the Western Court, respestively, 


that the Western Court or the Oaleutta 
Court, as the ease might De, soneurred in 
the construction. Colleetions of these son: 
structions were from time to time issued 
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under tke authority of -Governmen!; -the 
Standard edition is that in three volumes 
published during 1833— 1844; a later edition 
in two volumes was brought out by Mr. O. T, 
Buckland in 1855. ` 

The oironumstanoes under whieh the 
question raised by the Judga of Jessore 
same tu be desided by the Sndder Court 
may now be briefly stated. The rales of 
prosedure applisable co oivil suits were 
embodied in Regulation IV of 1793 as subse. 
quently modified by Regulation X XVI of 1814, 
Section 7 of Regulation IV of 1793 pres- 
eribed the mode of execution of desrees in 
the following terms: 

"The Court is then to cause the decrees 
to be exesuted, if it be for a Zemindary, 
independent or dependent Taluk, or other 
estate or real property, by causing posses. 
sion of the prorerty to be delivered to 
the person to whom it may be deereed; if 
i& be for personal property or a sum of 
money, by causing the specifies thing to 
be delivered .or the value of it, or the 
sum of money decreed, to be levied by 
publie sale by auction of a suffisisnt 
portion, or if requisite for the satisfaction 
of, the deoree, the whole of the lands, 
houses, and all the other effects, either real 
or ‘personal, belonging to the party against 
whom . the judgment may have been 
given, or by the attaohment of his person 
or where it may be nesessary, both by 
the sale of his property and effects, and 
the attachment of his person." 

This „provision was left unaffested by 
elause 7 of section 15 of Regulation XXVI 
of 1814, which provided that the Court, 
after causing the purport of the petition 
for execution to be compared with the 
desree contained in the original record of 
the suif, should proseed to execute the 
eme in conformity with the provisions 
whioh were then in force or which might 
thereafter be enacted. Consequently, 
under sestion 7 of Regulation IV.of 17¢3 
the decree. Lolder might, prima facte, in 
execution of a dearee for money against 
a ryot with right of ocoupanoy, levy the 
judgment. debt by publio sale by auction 
of s suffisient portion or tbe whole of 
the lands, houses and all other effeots, either 
real or persons), belonging to tke ryot, 
A diffieulty, however, m'gbt be created 
Jy the reason of tke phraseology used in 
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elause 7 of section 15 of Regulation -V4E 
of 17923, which described’ a lease holder. 
or other tenant as “having a right of 
oecupanoy only so long as a certain rent 
or a rent determinable on oertain prih. 
eiples aesorling to:loeal rates-or usages be 
paid, without any right of property or transfers 
able posszsston", No doubt; Kagulation VIC 
of 1799 was framed, not with a view 
to define tke status of tenants of 
various degrees, but only to providerules 
so as to enable proprietors and farmers of 
land to realise their rents with punotuality; 
still the use cf the expressions just 
mentioned might well create, a, doubt and 
suggest the questior, whether a tenant 
oe a right of occupanoy was "withcuf 


right. of property or trarsferable 
P) absolutely or only in relation 
to his landlord who  eoould treat the 


defaulting tenare itself as forfeited by 8 
breach of the. sondition for due payment of 
rent, no matter who might be in actual 
bocupation. 

The phra:eology used in pa KA VII 
pf. 1739 is similar to that employed by well: 
known writers of that generation on the 
subject of the land tenures of the Pie. 
sideney of Bengal. Thus in paragraph 383 
of a Minute recorded by Sir John Shore on 
the 18th June 1789, respecting the ` pro- 
posed permanent settlement of the lands 
in the Bangal Provinoes, we find the follow. 
ing statement. 

“It is, however, generally ‘understood 
that the ryots by long oocupansy acquire 
a right of possession in the soil and are 
not subject to be removec; but this do@s 
not anthorise them to sellor mortgage it, 
and it is, so far, distinot from a right of 
property. Thies, like all other rights under 
a despotic or varying form of Government, 
is presarious" (Fifth Report edited by 
Firminger, Volume IJ, page 84). 

But there can be little doubt that, as 
Btated by Sir John Shore himself in paragraph 
15 of another Minute recorded cn the 
8th Dacember 1789 “the most oursory 
observation shows the situation of things 
in tke eountry to be singularly confused, 
The relation of a  Zemindar to the 
Government and of a ryot to the Zemindar 
is neither that of a  properietor nor a 
vassa}, but a cofspound of both; the 
former performs asts of authority ungoy- 
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nected with ‘proprietary right; the- latter 
has rights without real property; and the 
property of the one and rights of tke 
other are in a great measure held at 
diseretion.” Sir John Harrington in his 
Analysis of the Bengal Regulations (Vclame 
II, pages 419—463) deals with the rights 
of the under tenants and quotes largely 
from tbe Minute of Sir John Shore, There 
is one passage whioh may be usefully repro- 
duced here from paragraphs 406 and 407 
of the -Minute dated 18th June 1789 
(Fifth Report, Volume II, page 87): — 

“406, Pattas to the khudkasht ryote, 
or thcse who cultivate the land of the 
village where they reside, are generally 
giver, without any limitation of period; 
and express that they are to hold the 
landr, paying the rents from year to year. 
Hence the right of occupancy originates 
and it is equally understood as a pres- 
eriptive law, that the ryots who hold by 
this tenure, canrot relinquish any part 
cf ibe lards in their pcesessior, or change 
the species of cultivation, without a for. 
feiiure of the right of ccsupanoy whioh 
is rarely insisted upor; and the Zemindars 
demand and exact the difference, I under. 
stand also ‘that: this right of ocouyancy is 
admitted to extend, even to the heirs of 
thore who enjoy it. 

"407. Pykaust ryots, or those who sul. 
tivate the lard of villages where they do 
not reside, hold their lands upon a more 
indefinite tenure. The Pattasto them are 
generally granted with a limitation in point 
of time: where they deem: the ‘terms 


unfavourable, they repair to some other spot”, 


It 1s 
made between ryots ` 
lands of the village wkere 
and ryots who cullivated the landa . of 
villages where they did not reside; ihe 
former alone apparently had a right of 
cosuparcy, Whether in ‘thore early days, 
a question ever arose as to the trarsfer- 
ability of the terarey of a résident oul- 
tivatar, except as Letween the ryot ard his 
]ardloró, it is impossible at this disíance 
cf time to investigate. No records are 


plain that. a  diatinetion was 
who cultivated the 
they rerided 


known to bave been preseved of the” 


picceedings ‘of such Courts as existed 
before ike re estabPshment of the Sudder 
Dewani Adawlut in 1792, and the earliest judi- 
oial prorcunceme nt on tho subject which haa 
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baen fana is contained in the sonatruotion 
dated the llth July 1834, The Oourt 
at the time consisted of five Judges, Rattray, 
C. J, Sbakespear, Braddor, Robertson ani 
Smyth, JJ., some of whom had been 
members of the Court for several years 
and allof whom had considerable experience 
of judicial administration as covenanted 
servants of the Hast India Company. A 
pronouncement by a Court so composed 
must obviously carry great weight as to 
what was understood to be the law at 
that time. | 

On behalf of the respondent, it was 
argued that the sonstrustion was intended 
to lay down a rule applicable only to 
oases where the jote jama of the ryot 
was transferable by custom, There is no 
force in this contentior, for the manifest 
reason (hat it would be wholly superfluous to 
lay down a rule that 8 transferable jote 
jana could be sold in exesntion provided 
the Zemindar did not objeot. The scope 
and effect of the construction are, however, 
placed beyond all doubt by a Minute 
whioh was recorded by Rattray, C. J., 
Tuoker,. Reid and Dick, JJ; on the 5th 
December 1245 on a reference by the Sudder 
Dewani Adawlut § of the North Western 
Provinces. The Court stated that "the phrase 
rights and interests was purposely employed, 
conveying that the rights and interests of 
a jotedar sould be sold. without determining 
of what they oonsisted, a question which eould 
be properly disposed of only by regular suit 
in tbe Civil Courts The Court thus left 
ary ease in which the question might arise 
to depend upon the evidence adduced in 
support cf either the assertion or the denial 
of the existence of rneh saleable rights 
and interests. The Court war, as might 
be anticipated, fully aware that only eertain 
tenancies were transferable, for they *prc. 
ceeded to add: “it is acknowledged by the 
Court that there are in eertain diatriotg 
of Bengal, and more particularly in Jessore, 
Faridpur and Rungpore, oie jamas, the 
proprietors of ‘which have a transferable 
right in the soil, subject to the payment 
of rent to the.Zemindar,. These tenures 
are saleable for arrears, and any surplus 
sale procecds which may remain after 
satiefyirg the Gemirdar’s demand, are paid 
to ihe late jotedar. The jama of such 
a. ‘tenure is üxed or variable according to 
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its date being antecedent or subsequent 
to the Desennial Settlement. These and 
other points require to be determined in 
each case, and it cannot. be said, therefore, 
that the employment of the term jotedar 
implies any specifie rights and intereste,” 
It will be observed that Rattray, C. J); 
was a party to the construction of the 
lith July 1834 as also to the explanatory 
memorandum of the 5th December 1845, 
There can, in our opinior, be no room fcr 
doubt that the sonstruction was intended 
to apply to all tenansier,- transfer- 
able or ‘non-transferable. We may add 
that the construction whioh was adopted 
by the Western Court on the 5th Septem- 
ber 1834 was repealed in the North-Western 
Provinees (Taylor, Thompson and Davidson, 
JJ.) on the Ist: January 1846; but it 
continued to be in full operation within 
the jurisdiction of the Bengal Sudder 
Dewani Adawlut. 


. This construction was -trested as good law 
inthe oase of Baboo Frotonokoomar Tagore 
v. Rammohun Doss (17) desided by a Fall 
Bench of the .Sudder Dewani Adawlut 
(Sir R. Barlow, C. J., Raikes and Colvin, JJ.) 
on *the llth January 1855. In that 
oase, the transferee of a ryot sued .to 
esover possession of a jote from the 
andora. "The landlord contended that. 
sudh sale without his permission was not 
good. The primary Oourt overruled the 
objection and desreed the suit. The lower 
Appellate Court confirmed this decree. On 
sesond appeal to the ‘Sndder Court, the 
question was raised, whether a ryot conld 
sell his jote to a third party without 
permission of the Zemindar. On behalf of 
‘the transferee of the jote relianse was 
placed upon construction No, £90. The 
Court - observed that the case before them 
was that of a private purehaser, while the 
eonstrustion related to the oase of a 
purchaser at an execution sale, and then 
pointed out that the construction provides 
that the permission of the Zemindar to the 
sale of the jofe in execution of ‘deeree 
must be obtaingl. The Court accordingly 
held that the.plaintiffr elaim to possession 
without permission of the Zemindar was 
invalid, and added:* 


"He bought as he thought something; 
the prineiple caveat emptor striotly applies 
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and it was’ for him to look to the 
tainty of getting a consideration for 
purehase money. The party whom 
guoceeded had no equivalent to offer; ha 
had merely a right of ossupancy so long 
as he paid his rents; failing to do- mo, 
either from inability or from unwilling. 
ness, the possession returned to the proprietor, 
the contrast between him and his ryot 
being no longer in foree. Sush is the 
eustom of the eountry and none but thd 
tenures referred to in Ast I ‘of 1845 
(Revenue Sale Law, section 76) or in 
oases where a bonus has been given, there- 
by creating in the ryot a right in thé 
property to that extent, are sonsider- 
ed tenures transferable by the ryot. In 
support of this opinion, referense may bé 
had to that of Harrington; see pages 434 
and 450 of his Analysis, Volume III,” 

The sombined effeot of the construction in 
ths ease of Neelkanth Roy v. Kasheenath Ghose 
aud of the deoision in Baboo "rosonokooma? 
Tagore v. Rammohun Doss (17) thus was that 
the ;cíe jama of aryot could be sald in exe: 
eution of a money-desree provided the 
Zemindar -did-not object to the measure, 
and a private -alienation thereof by the 
ryot was invalid against the Zemindar if 
made wfthout his permission. Sueh was thé 
law as understood and administered by the 
Sudder Dewani Adawlut when Ast X of 
1859 was: plased on the Statute book; 
the restraint on the ryot against thé 
alienation of his land, whether voluntary 
or involuntary, was deemed to be for the 
benefit of his landlord, and the fetter 
might be removed by the assent of thé 
landlord, The theory that such restraint 
might be imposed for the benefit of the ryot 
himself, to protest him against his own 
improvidence, had not yet been propounded. 

Before we proseed to consider the law 
as administered under Aet X of 1859, 
referenee may be made to 8 eurious case; 
Thakoes Sarap v. Smoult (75), whieh was 
desided by the Supreme Oourt in 1843, 
That was action of trespass, wv: et armis, 
brought against the Sheriff of -Oaleutta 
Lor wrongful execution with regard to pro: 
perties in the District of Dacea. The 
property was in the actual oseupation of 


- the ryots, while the action was instituted 


(75) (1848) Fulton 186; 1 Ind, Dea. (o. 8.) 726, 


Val, LVIIi] 


CHANDRA BINODE KUNDU Y, ALA BUX, 


by the Talukdar. The Counsel for the 
defendant argued that the Talukdars were 
not owners of the land, but were mere 
Government colestors who framed the 
revenues of the Taluk, making the most 
of them fromthe ryot and paying a fixed 
insome to the Government. The Connsel 
for the plaintiff argued thatthe Talukdar 
was the party in immediate possession of 
the land, that the ryot had no interest 


INDIAN OASES, 


| 867 


but this rule does not apply to khamar, 
neej cote or seer land belonging to the 
proprietor of the estate or tenure and 
leased for a term or year by year toa resident: 
cultivator, nor (as respeots the actual oultiya-? 
tor) to lands sublet to a resident oultivator’ 
by a ryot having a right of ooaupanoy.” 
When, however, the Bill was passed into’ 
law, this provision had become materially 
altered and had been transformed into what ia- 


therein but was & mere oultivator of the 
soil; but Counsel also added that the ryot 
had an hereditary interest independent of 
both Talukdar and Government, neither of 
whom could displace him so long as be 
paid his rent. Sir Lawrence Peel, C, J., 
with the eoneurrensee of Sir John Grant sud 
Sir Henry Seton, JJ., non suited the plaintiff 
and observed: "the ryot here has a better. 
tenure than a lessee in England and one 
not nearly so preearious as that of the 
ionant.at.will, Case was the proper remedy 
in this instanoe, for though the Zsmindar 
has no reversionary interest he has 
an interest which has been injured 
by the tortious aot of the defendant.” 
There was manifestly mush unoertainty ‘as 
to the true status of the ryot and his 
relation to the Zemindar in those days, 
and the objeof of the Legislature wap to 
remove these doubts, as far as prhotidable,- 
by the provisions of à new and comprehensive 
measure, l 

In the Bill whioh subsequently besame 
Act X of :859, an attempt was made, for 
the first time, by the Legislature to define |. 
the right of oseupancy enjoyed bya ryot. 
lt was recited in the statement of objeots 
and reasons, dated the 10th $Ostober 
1t57, that the Regulation resognised the 
right of all resident ryots to the oson- 
paney of the lands cultivated by them 
mo long as they paid the established rent. 
The Bill sonsequently contained a declara- 
tion that all resident ryots or ocultivators 
had a right of occupapay in the landa 
held or cultivated by them sq long as 
they paid the rents legally demandable 
from- them. Clause. 4 of the Bill was 


familiar to us as section 6 of Aot X of 1859:- 
“Every Raiyat, who has cultivated or held: 
land for a period of 12 years, has a right: 
of ogsupancy in the land so oultivated or held 
by him, whether it be held under Patta or. 
not, so long as he pays the rent payable on: 
account of the same; . but this rule does not) 
apply to khamar, nea) joie, seer land: 
belongirg to the proprietor of the estate or. 
tenure and letby him on lease for a term: 
or year by year nor (as respects the actual 
cultivator) to lands sublet fora term or year: 
by year by a Raiyat having a right of ocsupan-" 
oy. The holding of the father or other: 
person from whom a Raiyat inhertis shall be: 
deemed to be the holding of the ryot.within= 
the meaning of this section.” t 
It is plain on & comparison of the elause? 
in the Bill as introdused with the section aa; 
finally enacted that the two differ on funda- i 
mental points, namely, first, the right. of: 
oscupaney was reoognised as attainable by! 
all :yots ineluding non-resident ryots; | 
secondly, such right could be aaquired. by? 
eontinuous cultivation for a period of twelve; 
year; thirdly, the right, while in procesa: 
of growth, was transmissible by inheritanee; c 
and fourthly, there was no distinetion made : 
between resident and non-resident onltivatora- 
in respect of the private lands of the proprie-.: 
tor. Whether the clause in its original form - 
or the sectionin its final shape represents: 
ed the pre existing law on the subject’ has 
.been matter of osontroversy, and there. 
has beena marked divergence of judieial - 
opinion on the subjest as will appear 
from an examination of the judgment of Sir - 
Barnes Peasock, O, J., in Hills v. Ishore Ghose ^ 
. l (76) Hills v. Ishore Ghose (77) and Ishore : 
framed in the following terms: Ghose v. Hills (78) and the jgdgments of Mr, . 
"Every resident Raiyat and saltiyator, has ,dJustice Trevor in Thakporanee Dossee y,- 
a right of ossupansy in the land held - 
or cultivated. by him, whether it be held 
under Patta or not,” so long as he pays 
the rent payable on assount of the same: 


(76) Marsh. 151; W,R.F, B, 4% 1 : i 
- 1 Hay. 350. & 1 Ind. Jur.(o, s,) 25; 

(77) W. R. F. B 131. : 
(78) W. R, F, B, 14$, 
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Bisheshur (18), which was heard by the Fall 
Court and overruled the decision in Hills v. 
Ishore Ghose (78). We are not now oon- 
eerned with the question whioh was consider- 
. ed by the Full Court, namely, the liability 
to enhansement of the rent of an ossupancy 
ryot. But the remarkable fact remains -that 
although the question of the status of an 
ogeupaney ryot was sonsidered by the Lagia- 
lature in 1859, no attempt was made to give 
an exbaustive enumeration of the incidents 
of tlie tenancy and nothing was stated about 
transferability or even about- heritability. 
The papers relating to the passing of Aet 
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X of 1859.as8 also those relating te tho: 


working of the Act were published by the 
Government of India in 1853. Amongst the 
numéroua opinions redorded at the time by 
judicial and administrative offisers as also 
by the -Chief Justice and Judges of this 
Courf, no trace ean be found of a discussion 
of the question of transferability, though 
there are casual suggestions for the 'som- 
pulsary: enfranchisement of the restrioted 
tenüre of ócenpanoy ryots" by payment of 
a. .preseribed: fee. to the Zemindar. When 


} 


we turn to the judicial: devisions, we find an: 


almost equal paueity of authorities on the 


question of. the transferability of oeeupansy ' 


holdings. : 
ever thé question was raised, the validity of 
the trantfer was’ challenged by the land. 


: As. will presently be seep, when ` 


è 


lord or by a person claiming as his represen- 


tative, 
Court as to involuntary alienations in 1834 


and as to „voluntary alienations in 1855 does - 
mot appear to have been sontroverted in any ` 


reported desision, This is nota matter for 
surprise. Act X of 1859 made the status of 
an oesupanoy ryot more oertain and , less 


pressrious than it was under the Regulations, ' 


Farther protection wasascorded to the ryot 
against. various mbang of oppression to which 
Zomindars were accustomed to have recourse 
under Regultioh VII of. 1799, and although 
the ryot still continued liable to forfeit his 
tenancy for non-payment of rent, he could not 


be ejected otherwise than in exeoution of a. ` 
deoree.or. order under the ‘provisions of tlie’ ' 


Ast (section 21).e; Itis not necessary for our 
present. parpose. to-attempt a complete enume- 
ration of all the advantages conferred on the 
ryot by the"legislation'of 1859; it is sufficient 
to state that the marked improvement in 
the status of the ryot steadily tended to 


"The rule enuneiated by the Sudder ' 


‘ gained under 
- heritable, 


desision of a Faull Benah: 
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weaken the theory, if it ever prevailed, that 
the right of ocaupaney was a purely personal 
right. 

Amongst judisial decisions pronounced’ 


during the operation ‘of Act X of 
1859 or Aet VIII of 1899 B, C. (whioh 
transferred the  jurisdietion to deter- 


mine disputes between landlords and tenants 
from the Revenue Courts to the Civil Qöurta), 

the most important are two Fall Bench 
cases, namely, Ajoodhya Pershad v. Imam 
Bandi Begum (9),Nurendro Narain Roy v. Ishan 
Ohunder Sen (25). In the first case, Ajoodh- 
ya Fershad v. Imam Bandi Begum (9), 
the oesupanoy ryot transferred his holding 
without the consent of his landlord, The 
landlord sued the ryot for arrears of enhanced 
rent after service of the prescribed notice, 
The transferee intervened. The Distriot Judge 
decreed the olaim against the original 
tenant. The tenant appealed and contended, 

on the authority of the desision ‘in Tarasionés 
Dassee v. Birressur (8), that he had divested 
bimself of all liability for rent by the 
transfer of his holding. The Division 
Beneh referred the following point for the 
"Whether a 
tenure, not originally transferable without 
the-sonsent of the landlord, become so, 
besause the tenant had obtained & pres ` 
oriptive right of oacupancy.” The Fall 
Bench answered the question in the negative, 
Sir Barnes Peasock, C. J., held there was’ 
nothing in-seotion 6 of Aot X of 1859 which 
showed that -it was the intention of the 
Legislature to alter the nature of a jote 
and to convert a non-transferable ;/ofe into 
a transferable one merely beoause a ryot: 
who held it for twelve years had thereby. 
gained a right of oecupanoey. Sir Barnes: 
Peacock also added an expression of his 
doubt, whether a right of, ooeupanoy actually 
seotion 6 was necessarily 
This doubt, -as we know, has 
not been shared bg.later Judges. In the 
sesond ease, Nurendro Narain Roy v. Ishan 


: Ohunder Seu (25), ihe suit was instituted 


by a purchacer-of a Gemindari at a sale 
for. arrears .of Gcvernmént revenue. The 
purchaser sought.to ejeot the defendant ` 


*swho- slaimed- to be á. transferee of an 


. whether the 


oscupanay holding. The question arose, 
‘defendant, had a rroteeted 
"ryot having' .& right of 


within the meaning -of the- 


interest- as a 
oooupansy”’ 
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proviso to section 37 of Aat XI of 1259. - 


His purehase of the osoupaney holding on 
the 5th Desember 1859 had been recognised 
by the then Ziemindar who had acsepted 
him as his tenant. On behalf of the 
plaintiff, who had purshased the Zomindari 
on the 6th May 1871, it was argued that 
as the defendant had not himself been in 
: Oscupalion for twelve years from the 5th 
December 1859 to the 6th May 1871, he 
had not asquired the status of an oceupanay 
Pyot under sestion 6 of Aat X of 18359. 
The que.tion thus arose, whether the 
possession of the transferea could be added 
to the possession of the transferor who 
a5 the date of the transfer had acquired a 
right of ossupansy. Sir Richard Couch, C. J., 
held that the answer to the question 
depended solely on -the terms of sestion 6 
of Act VIII of 1869 B. C., whioh had 
replaced seotion 6 of Aot X of 1859. On 
the onstruction of that seetion it was 
ruled that the right of osenpanoy can be 
enjoyed only by tha person who holds or 
cultivates and pays rent and has done so 
for a period of twelve years; in other words, 
the section sesures to a ryot, who has 
cultivated or held, for twelve years, a 
continuanse of his cultivation or holding so 
long.as he pays the rent. In support of 
this construction relianse was plafed upon 
the proviso at the end of the section by 
which the holding of the person from whom 
the ryot inherits is deemed the holding of 
the ryot, indicating that exoept in that 
partioular case, the holding muat be entirely 
by the person who alaims the right. We 
are not unmindful that there are expres- 
sions in the judgment of Sir Richard 
Ooush, O. J., to the effect that a ryot 
having a right of ossupansy has a “right 
not being one which can be. transferred to 
some other person", “a right to be enjoyed 
only by the person who holds or oultivates 
and pays the rent and.has done so for 
a period of twelve. years," and not “a 
right which he might, having acquired it, 
transfer or make use of as a subjeat of 
property.” But the generality of these 
expressions would be misleading, if we 
overlooked that they were used ina 
case where the question of transferability 
was raised by the Zamindar. This oireum- 
síanse, indeed, is emphasised by Sir 
Richard Coush when hg speaks of the 
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Bengal Rent Act as “a law whioh imposes 
& restriction upon the proprietary right of 
the Zemindar or landlerd" and adds that 
"a ryot cannot olaim under it (that is, 
olaim against his landlord) anything more 
than the words clearly give to him; there 
are not here, in my opinion, words of so 
doubtful a meaning that we should Gone 
sider whether it wonld be just or eguit. 
able that the ryot should have the power 
to transfer.” Similar observations apply to 
the judgment of Mr. Justice Phear, who 
thought that the right of osenpansy was 
rather of the nature of a personal privi- 
lege than a substantive proprietary right; 
but this statement must .be taken with 
whatimmediately follows: — 

"I think that there oan be no right of 
occupanoy under the terms of this sestion 
other than in a person who is eultivating 
or holding the land as a ryot in the situa- 
tion which is mentioned in this sestion; 
and that, therefore, a person oan only have 
this right who is actually sultivating or hold. 
ing the land, and then only if he has oultivated 
or held the land as a ryot for a period 
of twelve years, according to the rule for 
estimating that time which is prescribed 
in the sestion; and that rule is that only 
the astual oultiyation or holding of the 
person who sets up the right, aud in the 
gase where he has taken the oultivation 
or the holding of the land by inheritances 
from a predecessor, then, sonstrustively, 
the cultivating or holding of that prede- 
oaasor counts, The sestion does not give 
to any one other than the person who has 
actually held or sultivated land for the 
period of twelve yeara either by himself 
alone, or by himself and his predesessor 
from whom he has taken by inheritanae, 
together, the right of osenpation which is 
the subjest of tbe seotion. And if this 


-ba so, then it seems to be plain upen the 


faeta which the reference brings before us 
that Ishan Chandra Sen, the defendant in 
the ease, has not a right of  ooseupanoy 
in the land whioh is subjeet of suit, be- 
cause he had himself only oultivated or 
held it as a ryot for a period of a little 
more than eleven years, and the person 
in the oultivation or 
holding thereof was not one from whom he 
took it by inheritance.” His predesessor in 
the cultivation or holding wag Krishna 
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Das, from whom he took by purshase. In 
that state of things- he is not entitled by 
the words of sestion 6 to add any years of 
Krishna Das’s holding to the years of his own 
holding.” 

The scope of this decision and of the 
grounds therefor, as we shall see later, 
has been sometimes misunderstood. This 
has been due perhaps in some measure to 
the very broad general statement which 
forms the headnote to the report in the 
Weekly Reporter: "a right of osoupanoy 
whieh a ryot has under Act VIII B. O, 
of 1869, section 6, is not transferable. 
‘When eush ryot sells his holding his right 
of ocsupanay oeases, and it cannot protest 
the purohaser agairst oejestment.’ It is 
not necessary for us to examine in detail 
the earlier decisions whieh are mentioned 
in the order of' reference to the Full 
Benoh by Markby and Biroh, JJ. But 
reference must be made to the judgment 
of Mr. Justice Phear in Brbee Sukhodra v. 
Maxwell Smith (24) where a comparison is 
instituted between a right of onssupanoy 
and a profit a prendre, and the royt’s interest 
is described as the dominant right and the 
Zomindar's the servient right. Analogies 
of this description are not likely to be of 
much assistance in the solution of a problem 
whish by itself is not wholly free from 
somplexity and sonfusion. Upon an exami- 
nation of tha faets of all the decisions on 
the question of transferability of occupancy 
holdings which preceded the decision of the 
Full Beneh and whioh have been brought 
to our notice, we find that the validity of 
the transfer has been challenged only by 
the Zemindar or by a person slaiming through 
or under him; and this important cireum. 
stanance must be earefully borne in mind 
when we meet with general expressions 
like ʻa right of osoupanoy cannot be trans- 
ferred” in sases between landlords and tenants; 
as an instance, we may mention the judg- 
ment of the Judicial Committee delivered 
by Sir Richard Couch in the sase of 
. Ohandrabatt v. Harrington (23); see also 
the judgment of  Phear, J., in Bootee 
Singh v. Moorut Singh (79). Onr 
attention has nêt been drawn to a single 
instanee where, under Ast X of 1859 or 
Aet VIII of 1869, B. O., the contention 
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was advaneed on behalf of the ryot that 
his holding was not transferable even with 
the assent of the landlord, What was under- 
stood to be the law in this respect as admi. 
nistered by the Sudder Dewani Adawlut 
before Ast X of 1859 was apparently 
also taken to be the law under Ast X 
of 1859 and under Aot VIII of 1869 
B. C, This is shown tby the following 
extract from the judgment of Prinsep and 
Ghose, JJ., in Palakdhart Rat v. Manners 
(26). delivered on the 3rd September 
1¢95:— 

"It is nseful that we should state shortly 
the law relating to the transfer of rights 
of oosupancy. These rights were first 
expressly deolared by Aet X of 1559 for, 
although up to that time tenant right 
had no doubt been resognised by the Courts, 
still it was not olearly defined or indeed 
held to exist in the terms expressed by Aet 
X of 1859. The only person eoncerned in 
the transfer of a tenant’s holding waa 
naturally the landlord Zemindar, and if hia 
consent had been obtained, or if he acquieseed 
in the transfer the transaction same into 
effest. But his sonsent was often withheld 
or not even asked for, and the Courts 
were soon ealled upon to determine the 
validity of sueh transfers. As a rule, the 
sonsent $f the landlord was nesessary. It 
was even doubted, see per Peasoek, O. J. 
in Ajoodhya Pershad v. Imam Bandi Begum 
(9), whether a holding with rights of 
occupancy was heritable. But it was 
afterwards held that the eonsent of the 
landlord was not neeessary to render a 
transfer valid if it was in acesordanse with 
a oustom of the country or the locality. 
It will be observed, however, that in none 
of the oases on this subject was any referense 
made to a transfer in aacordanse with 
usage. The Courts held that the oustom 
of the eountry or the loeality alone oon- 


‘ferred the right of transfer of sush hold. 


ings without the sonsent of the landlord. 
Sales of such holdings in exeoution of 
deorees against sueh tenants used oosa- 
sionally to be held. When they were held 
at the instance of the landlord as desree- 
holder, the transfer so effested . would be 
‘with ‘his sonsent; but when the sales were 
in exeeution of deoreoa by third parties, 
the right of transfer wfthont such eonsent 
was generally disputed, Bengal Ast VIII of 
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1869, which ‘repealed Aot X of 1859 
wherever it was brought into operation, 
did not alter the law in this respeot, 
except insofar that section 6 seemed 
to recognise a transfer by  inheritanae 
of a holding with right of osoupansy, and 
so the law remained until the passing of 
the Bengal Tenancy Aot in 1885." 

Suoh then was understood to be the 
law before the Bengal Tenaney Aot same 
into operation, and for nearly a dozen years, 
no one appears to have doubted that in 
the event of a transfer, voluntary or in- 
voluntary, of an  oseupaney holding not 
transferable by «ustom or losal usage, the 
landlord was the only person entitled to dispute 
the validity of the transfer, if it had been 
effected without his eonsent previously taken 
or assent subsequently obtained. In the ease of 
Bhiram Ali v. Gopt Kant (10), which was 
desided on the 14th January 1897, it was, 
however, eontended by an occupancy ryot, 
whose holding had been sold in exesution 
of a deeree for money, that the sale was 
invalid and had not operated to pass any 
title to the purchaser at the execution sale, 
This contention prevailed and the proposi- 
tion was enunciated for the first time that, 
in the absence of austom or losal usage to 
the sontrary, a ryoti holding in which the 
ryot has only a right of ocoupanay is not 
saleable at the instanoe of the oceupancy 
ryot or any ereditor of his, other than his 
landlord seeking to obtain satisfaction of 
his decree for arrears of rent. The Oourt 
came to the -sonslusion that ordinarily the 
only persons interested in impugning the 
validity of the transfer of an ocsupansy 
holding were the  oesupaney ryot and the 
landlord, and that though no ditfioulty sould 
arise in the way of the trunsfer being 
given effect to, where, in the event of a 
voluntary alienation by the ryot, the 
transferee waa a&esepted by the landlord, 
the position was wholly different where tha 
transfer had been effected by a eompulsory 
sale at the instance of a ereditor of the 
-ryot. This view was supported on three 
grounds, namely, first, thatsestion 25 of the 
Bengal Tenanay Ast by implisation indicates 
that the Legislature did not intend to make 
oasupancy rights transferable ; secondly, that 
section 65 also by. implication indicates 
that an ossupansy holding sould: be sold, 
` nly by the entire body. of landlords in 
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exesulion of a desres for arrears of rent: 
and, thirdly, that under the law as .it 
stood before the Bengal Tenaney Aot a 
right of ossupansy sould not be transferred 
by sale. With all respest for the learned 
Judges who desided the ease of Bhiram Alt v. 
Gopt Kant (10), we are constrained to hold 
that none of these grounds is sonolusive. 
In the first place, the Bengal Tenancy 
Ast, as ita preamble shows, is intended to 
amend and consolidate, not the entire law of 
landlordand tenant but only serta‘nenastments 
relating to that law, so that, as pointed out 
in ripa Sindhu v. Annada Sundari Debi (80), 
it is not a co 3plete Code. It nowhere pur- 
ports to give an exhaustive enumeration 
of all the incidents of oseupsnoy right. 
The fast that sestisn 26 makes ossupansy 
right heritable and does not refer to the 
question of transferability does not oons 
sequeutly justify the inference that the 
Legislature did not intend to make oacupansy 
right transferable. If speaulation were 
permissible, it might, with some plausibility, 
be suggested that the Legislature expressly 
dealt with the question of heritability, as 
a donbt had been expressed on the point 
by Sir Barnes Peaooak, O. J., in A »odhya 
Pershad v. Imam Bandi Begam (9), and did not 
think it equally neeessary to deal with the 
question of transferability, as the rnlings of 
the Sudder Dewani Adawint in 1834 and 
1855 had apparently never been oalled in 
question. On the other hand, it might 
slao be suggested with equal, if not greater, 


` plausibility that the Legislature dealt with 


the simpler question of heritability and 
left alone the more somplex problem of 
transferability. But whatever may be the 
true reason for the omission, the mere 
fact of the omission does not with certainty 
point to the eonelusion that the Legislature 
intended to make ocoupanoy holdings non- 
transferable. In the second place, sestion 55 
of the Bengal Tenaney Act is of no real 
assistanse in the solution of the question before 
us. Seotion 65 enaata that where a tenant isa 
permanent tenure-holder, a ryot holding at 
fixed rate or an ossupansy ryot, he shall 
not be liable to ejestment for arrears of 


erent, but his tenure or holding shall be 


liable to sale in exesution of a decrea for 
the rent thereof and the rent shall be a 


(80) 86 O. 84; 6 O; L, J. 278; 11 0, W, N. 983, 
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first charge thereon. The objeat of this 
provision was, not to impose a restriction 
on a sale of the holding by the ryot or 
at the instanoe of his execution ereditor, 
but to remove what had been a great 
hardship on the ryot for nearly a century. 
The framers of Regulation VIL of 1799, in 
their anxiety to strengthen the hands of 
the Zemindar, had armed him with authority 
to realise srreara of rent from tenants by 
drastis measures whioh have been deemed 
characteristic of a semi- oivilised age, Amongst 
these remedies were  distraint, arrest, 
forfeiture, powers whish could all be exersis- 
ed ina summary manner. The result was 
that a valuable holding sould be treated 
as forfeited and the tenant summarily ejected 
for non-payment, it may be, of a small sum 
due as arrear of rent. The severity of such 
methods as these was softened by some of 
the provisions of Aot X of 1859; but it 
was nob till 1885, that the Bengal Tensnoy 
Ast provided that an oscupansy ryot was not 
liable to be ejeoted for non-payment of rent, 
The landlord sould bring the holding 
to sale, with the result that he would 
thereby realise the arrears from the sale- 
proceeds while the surplus would be avail- 
able to the defaulter, Sestion 65 son- 
sequently does not justify the  oonolusion 
that an ocaupanoy holding is saleable, only 
when the landlord sesks to sell it in exeou- 
tion of & deoree for arrears of rent thereof. 
On the other hand, section 65 makes the 
rent a first charge on the ossupansy holding; 
for this purpose, it is placed in the same 
sategory aS a permanent tenure and the 
‘holding of a ryot af fixed rates whish, 
under section 18, is governed by the same 
rules of transfer and snosession as a perma: 
nent tenure. This plainiy militates against 
the theory that an oooupanoy right is a 
purely "personal right" or ‘personal privi- 
lege.” In the third place, the statement 
of the law as it stood before the Bengal 
Tenancy Ast is open to valid aeritisism. 
The inference drawn from the desision of 
the Full Beneh in Nurendro Narain Roy v. 
Ishan Ohunder Sen (25) is really not justified, 
as we have seen, by the siroumstances of 
that ease. Thaé case arose between a Zemin- 
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dar and a person who olaimed proteotion ° 


from ejestment as the holder of an osoupansy 
right; besides, as Sir Kishard Couch, O. J., 
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again in Kripa Nath v. Dyal Ohand (74: the 
ease depended solely on the oonstrustion 
of section 6 of Bengal Act VIII of 1839, 
The difficulty created by the phraseology of 
that seotior, as will presently appear, bas been 
removed by the altered provisions of the Bengal 
Tenancy Aot. On the other hand, the atten- 
tion of the learned Judges does not appear to 
have been drawn to the rule enunoiated 
by the Sudder Dewani Adawlut in 1834 
with regard to involuntary transfers and 
in 1835 with regard to voluntary alienations 
—rules whish do not appear to have been 
ever afterwards called in question. Con- 
sequently, there is no escape from the oon- 
clusion that the grounds ofthe deoision in 
Bhiram Ali v. Gopi Kant (10), whieh was in 
reality a departure from the law as ad- 
ministered for over sixty years, do not stand 
the teat of sritisism. 


In this sonnestion, it is of fundamental 
importance to observe that the Bengal 
Tenansy Ast went mush further than Aat 
X of 1859 in the way of improvement of the 
status of the ossupansy ryot, and the 
phraseology used in some of its provisions 
ean hardly be resonsiled with the theory 
that a right of osenpansy is a purely per- 
sonal right. Bat before we deal with this 
point, we may explain how the Bengal Tenan- 
oy Act has removed the difficulty oreated 
by the language of seotion 6 of Act X of 
1859 by the introduction of the notion of ‘a 
settled ryot of a village.’ The status of a 
settled ryot 1s thus defined in section 20:— 


"(1) Every person who, for a period of 
iwelve years, whether wholly or partly 
before or after the commeneement of this 
Act, has continuously held as a razyat land 
situate in any village, whether under a 
lease or otherwise, shall be deemed to have 
become on the expiration of that period a set- 
tled ratyat of that village. 

(2) A person shall be deemed for the 
purposes of this section to have continuously 
held land in a village, notwithstanding that the 
partioular land held by him has been different 
at different times. 

(3) A person shall be deemed for the pur- 
poses of this seation to have held as a ratyat 
any land held asa ratyat by a person whose 
heir he js. 

(4) Land held by t&o or more ao-sharera 


stated explisity in his judgment aud explained psa raiyati holdiag ahallbe deemed for the pure 
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poses of this &eotion to have been held as a 
raiyat by eaah suoh oo-sharer. 

(5) A person shall oontinue to be a 
settled ratyat of a village as long as he holds 
any land as a sawat in that village and for 
one year thereafter, 

(6) Ifa ratyat recovers possession of land 
under section 87, he shall be deemed to have 
continued: to be a settled ratyat, notwith- 
standing his having been out of possession 
more than a year. 

(7) 1f, in any proceeding under this Act, it 
is praved or admitted that a person holds 
any land as a raiyat, it sball,as between him 
and the landlord under whom he holds the 
land, be presumed, for the purposes of this 
section, until the eontrary is proved or ad- 
mitted, that he has for :twelys years con- 
tinuously held that land or some part of it 
as a raiyat.” : 

Sestion 2], sub sestion I, then provides 
that every person whois a settled ryot ofa 
village within the meaning of sestion 20 
shall have a right of ocsupancy in all land 
for the time being held by him as a ryot in 
that village. Consequently, a settled ryot may 
acquire aright of oosupancy by oscupation 
for ashorter period than twelve years, and, 
further, though every settled ryot is an 
oocupanoy ryot, every ocsupancy ryof is not 
necessarily a settled ryot; for, as was pointed 
outin Kuldip Singh v. Chhatur Singh (81), an 
occupancy right may be acquired by purchase, 
but the rights of a settled ryot can only be 
gaoquired by a contintous‘holding of land 
(not necessarily the same parcel of land) in 
the village for twelve years. Itis manifest 
that the difficulty which was created by tha 
language of section 6 of. Asb X of 1859 need 
not arise under the provisions of the Bengal 
Tenanoy Act, 

Seotion 23 of the Bengal Tenaney Aot 
authorises an ooctpansy ryot to use his 
land in any manner whioh does not material- 
ly impair the value of the land or render it 
unfit for the purposes of the tenancy; the 
section further entitles him to out down 
trees, provided there is no local custom to 
the eontrary. Sestions 24 and 27 read 
together plaoe the  oecupanoy ryo& in a 
position of distinct advantage so far .as 
enhancement of rent is.coneerned; he is 
bound to pay rent only at fair and equit- 
able rates, and, until the contrary is proved 

(81) 3 C. L. J, 285, 
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by the landlord, the rent actually paid must 
be deemed fair and equitable. Sestion 28 
makes the rent enhanseable only as provided 
in the Aot: seotion £9 invalidates agreements 
for enbancement beyond a presoribed limit, 
while sestions 30 to 37 provide definite 
roles and restrietions when enhancement ia 
elaimed by anit, Sestion 25 affords pro. 
teation from eviction, and this must be 
taken with section 89 whioh prohibits ejeot- 
ment exeept in execution of a decree and 
geetion 155 whioh affords relief against 
forfaitures. Section 6 deals with the ques- 
tion of devolution of oseupansy right on the 
death of the ryot and provides as follows: 

"If a raiyat dies intestate in respeot of 
a right of ossupancy, if shall, subject to 
any custom to the contrary, descend in the 
same manner as other immoveable property; 
provided that in any oase in which under 
the law of inheritanoe to whiek the ratyat 
is subject, his other property goes to the 
Crown, his right of oseupanoy shall be 
extinguished.” 

The right of oseupaney, if will be ob- 
served, 18, for the purpose of descent, thus 
placed on the same footing as “other 
immoveable property," This is hardly son: 
sistent with the theory that the right of 
oocupaney is a merely personal right. 
This is further emphasised by the faot 
that the right of escheat is expressly ne- 
gatived. Section 85 authorises subletting 
subject to specified restrictions, and section 
97 allows the  ryot to surrender hig 
holding. Seotions 76 and 77 entitle the ryot 
to effect substantial improvements inoluding 
the construction of wells and tanks and 
the ereaotion cf a suitable dwelling house 
for himself and his family. Seotion 65, 
as already explained, protects the ocon- 
panoy ryot from ejectment for non-payment 
of rent, makes the rent a first charge on bhe 
holding and entitles the landlord to bring 
it to sale in execution of a desree for 
arrears of rent thereof. Seation 160 treats 
a right of cecupaney as a protested in. 
terest, not liable to be annulled by a 
purchaser of the superior tenure ata sale 
in execution of a deoree for arrears of 
sent. The oumulative effeof of these and 
other provisions, whioh need not be 
enumerated in detail, ia to furnish abundant 
indioation that whatever might have been 
the Jaw earlier, the oecupaney ryot enjoys 
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under the Bengal Tenanoy Ast substantial 
rights in the land and his interest oannot 
be appropriately described as a merely 
"personal right" or “personal privilege." 
The position then is that the status of the 
ossupanoy ryotis far more sertain and secure 
under the Bengal Tenansy Act than it was 
ever before, and there is no gocd reason to 
hold that the provisions of the Ast entitle 
him to object to the sale of the holding in 
execution at the instance of his oreditor, if he 
was not competent to raies sush objection 
when Act X of 1859 was in fores or at an 
earlier period. Reference may in this son- 
nection be made to illastration (1) to sestion 
183, which mentions a usage whereby a ryot 
is entitled to cell his holding without the 
consent of bis landlord and affirms the 
validity of such usage as unafieoted by tbe 
Ast, This, no doubt, does not direstly shcw 
that the landlord is the only person interested 
to question the validity of a transfer of his 
holding by a ryot ; but it'does not also lend 
any support to the theory that the tenant is 
competent to objest to an exeoution sale of 
his holding even though his landlord should 
acsent thereto, On these grounds we are 
of opinion that the decision in Bhivam AU v, 
Gopi Kant (10) oannot be supported. 

In this view, if is not necessary to examine 
in detail the subsequent decisions of this Court 
whieh have followed: and developed in a 
modified form the rule enunaiated in Bhiram- 
ali v. Gopi Kant (10), such as the oases of 
Durga Oharan v. Ali Prasanna (31), Sadagar 
v. Krishna Ohandra Nath (32), Majed Hossein 
v. Raghubar Ohowdhry (33), Gahar Khalifa v. 
Kasimuddi (34), Sita Nath v. Atmuram (85), 
Sheikh Murullah v. Sheikh Burullah (36), 
Khodu Bakhsh vw. Sader Pramanik (67), 
whioh speoified the oivcumstanses under 
which the ryot eould impeach the validity 
of an execution rale even after it has 
taken place. We may note, however, that 
the surrent did not always fow in the same 
direstion, as is indioated by the cases cf 
Ananda Das v. Rainakar (2), Shukuruddin 
Ohowdhury v. Rani Hemangint Debi (8) and 
possibly also Dwarkanath v. Tarini Sankar 
(4), These cages uphold the dootrine that 
in prinsiple there is no difference between 
the oare of a voluntary sale made by the ryot 
and an involuntgry sale held by the Court, 
if in each instance the eale is aonsented to by 
the landlord; consequently, a sale, in exeontion 
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of a money decree, of an osaupancy holding 
transferable by oustom or losal usage, is valid 
and effectual as against the ryotif the sale 
is held with the consent of the landlord. 

We have finally to consider the deaision 
of the Full Bsnoh in Dayamoyt v. Ananda 
Mohan Roy (6), It is not neoessary to examine 
whether the Fall Beneh formulated any 
propositions not required for the decision 
of the actual questions involved in the 
cases then before the Court. An investiga» 
tion of that point might have been 
nesessary, if we had baen bound by the 
desision of the Fall Bansh. We observe 
that the question of involuntary alienation 
was raised by the third reference; the point, 
however, is immateria], because we as A 
Spesial Banch are: free to consider the 
decision on its merits, and we shall do so 
on the assumption that all the propositions 
formulated were needed for. the desision 
of the oases before the Fall Beneh. It will 
be observedthatno reasons ara assigned in 
support of the deoision and the propositions 
enunolated represent the weight of modern 
authority alone. There is no indication 
that the attention of the Oourt was invited 
to the law, as it was understood and 
administered from the days of the Sudder 
Dewani Adawlut. No reference war made 
to the Construstion of 1834, and although the 
decision in Baboo Prosonokoomar Tagore v. Ram- 
mohum Doss (17) wascasually mentioned in 
argument, its true bearing does not appear 
to have been explained to the Court. Nor 
was the attention of the Court invited to 
the decision in Dwarka Nath Misser v. 
Rurrish Ohunder (14), which affirms that 
there is, in  prinaiple no ground for 
distinguisbing in this: slass of cases A 
voluntary gale from a sale in execution. 
It seems as if the decision in Bhiram Ali 
v. Gopi Kant (10) was not subjected to 
a Bearehing analysis and was adopted by 
the Ful Bench withoutquestion. In these 
oiroumstances, we are unable to acsept the 
decision .of the Full Benoh in Dagyamoy: v. 
Ananda Mohan Roy (6), in so far as it adopted 
the rule laid down in Bhiram Ali v. Gopi 
Kant (10) as developed with modifications 
in, the later oases just mentioned. No 
useful purpcse would be served by an 
examination of the gases subsequent to the 
desision of the Full Bench, whieh have, 
as required by the rules of Court, applied the 
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propositions enunciated therein, Amongst such 
eases may be mentioned Badrannessa Ohoudh- 
rani v. Alam Gazi (38), Narayani v. Nabin 
Ohandra (7), Ram Sundar Karmokar v. Lochan 
(38), Swarnomoyt v. Adu (40) and Bepin 
Ohandra Barua v. Jagat Ohandra Nath (41). 
"These cases are based on the decision of the 
Ful Bansh and mast stand or fall with it. 
Nor need we examine fhe position when 
an oasupanoy ryot effects a voluntary transfer 
of his holding for value by way of sale 
or mortgage, as in Bhagirath Ohanga v. 
Sheikh Hafisuddin (48), Ram Pershad Koeri 
v. Jawahir Roy (£29) and Shyama Oharan v. 
Mokhoda Sundari Debi (83), or makes a gift, 
as in Behari Lal v. Sindhubila (11), 

makes a testamentary devise theraof, as 
in Amulya Ratan Sarkar v, Tarini Nath 
Dey (84), Kunja Lal Roy v. Umesh 
Ohandra Roy (85) and Umesh Ohandra 
Dutta v. Joy Nath Das (47). The desisiors 
in oases of voluntary transfer for valu? 
were based on the application of what is 
described sometimes as the prinsiple of 
estoppel, sometimes as the prinsiple that 
the transferor is bound by his act or sannot 
derogate from his grant. On the other 
hand, tke decisions in oases of involuntary 
sales, where the ryot with knowledge omitted 
or failed to objest to the transfer, were 
based on the principle of acquidScence or 
waiver... There were manifest difficulties in 
- the application of all sush dostrines, beaause 
if the right of oeeupanoy was a purely ^ per- 
sonal right” or  ' personal privilege,” it 
is not easy fo appreciate how it sould 
in fast be made transferable by invoking 
the aid of one or other of these principles 
of law; the transferee, even if accepted 
by the landlord, might only have a new 
fenancy as suggested in Tara Pershad v, 
Surjo Kant (21). Assuming, however, that 
it might thus aequire a sharaoter of trans 
ferability as between transferor and trans- 
ferea, it would not afford protection as 
against third parties; yet barring possibly 
two oases, Agarjan Bibi v. Panaulla (5), 
and Basarat Mandal v. Sabulla Mandal (55), 
no traos oan be found of a reported 
deeision where the title of the transferee 


of a non-transferable ossupanoy holding, 


(82) 7 C. L. J. 72; 12 C. W. N, 899. 

(88) 10 Ind, Cas. 49; 18 C.L.J. 481; 16 C. W, N. 708. 

(84) 27 Ind. Cas, 285,48 C. W. N, 1290; 21 C. L, J. 
187; 42 C. 254. 

(85) 27 Ind. Cas. 852; 18 C. W.N t 1294, 
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has been successfully impeaéhed by an 
absolute trespasser. But we need not in- 
vestigate further the validity of the reasons 
whioh underlie the various reported oases, 
We are concerned in the present instanco 
with the question of invalantary alienation 
alons; that, in our opinion, stands on the 
same footing as the question of voluntary 


alienation, the rule as regards whieh 
is too firmly settled to be successfully 
shallenged. 


Our oonolusion is that the sase of Bhiram 
Ali v. Gopi Kant (10) was erroneously 
desided and that the decision of the Fall 
Banoh in Dayamoyt v. Ananda Mohan Roy (6) 
cannot be supported in go far as it affirmed the 
rule snunciated therein as modified and deva: 
loped in later oases, The confusion whioh has 
pervaded the discussion of this question is 
attributable in a large measure to the ambigu. 
ity involved in the statement that “an oosu: 
panoy holding is not transferable exoept by 
oustom or losal usage." This may imply ove 
of three alternativas. In the first plase, it 
may be maintained that an oconpansy 
holding is absolutely inalienable by ita 
nature. This view might possibly have 
been maintained towards the slose of the 
eighteenth century but has apparently few, 
if any, champions at the present day, 
In the second place, the expression may 
signify that au ossupanosy right cannot be 
transferred unless both the landlord and 
the tenant sonsent. This was the view 
put forward for the first time in 1897 
and has held the field upto the present 
time. There is, however, nothing to indi. 
sate that the Legislature ever intended to 
impose a disability on the oosupaney ryot 
protest the helpless 
eultivator from rapasious money-lenders, 
as appears to have been the policy whish 
actuated the framers of the Panjab Land 
Alienation Aet, 1900, Inthe third plase, the 
expression may signify that the transfer 
of an ocoupanay holding, whether voluntary 
or involuntary, cannot be made  effeetive 
exoept with the consent of the landlord. 
This was the view maintained from 1834 
to 1897. For reasons already assigned, 
we hold that the third ‘view is sorreet 
and was, through oversight or error, 
negatived in 1897. : 

The result of our decision may be 
briefly summed up:— 
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(1). The ease of Bhtram Ali v. Gori Kant 
(10) was erroreously desided. à 

(2). The decision of the Full Benoh in 
Dayamoyt v. Ananda Mohan Roy (6) requires 
partial modifisation, namely, the following 
should be substituted for the first proposition 
enunciated therein regarding the transfer 
for value of ossupansy holdings apart from 
eustom cr loosl usage. 
` "1. The transfer of the whole or a 
part ia operative as against the ryot, whether 
it is made voluntarily or involuntarily.” 

When voluntary and involuntary trans- 
fers are thus placed in the same cate- 
gory’ so far as the ryot is sonserned, no 
difficulty can arise under section 69 of 
the Civil Procedure Code, which makes 
saleable in exesution all property belonging 
to the judgment.debtor over whish he has 
a disposing power, thus prescribing preoisely 
the same test as was formulated by Mr. 
Justice Jackson in Dwarka Nath Misser v, 
Hurrish Ohunder (14), namely, that the 
measure of the liability. to involuntary 
alienation is the power of voluntary alien- 
ation, 

We have been finally pressed on behalf of 
the judgment-debtor to adhere to the rule 
enunciated in Bhiram Ali v. Gopi Kant (10), 
even though we should hold it erroneous 
in prineiple, as it was decided more than 
twenty years ago. Reliance has been placed 
in support of this .eontention upon the 
decisions of the House of Lords in The Mediana 
(86) and Kreglinger v. New Fotagonta 
Meat and Oold Storage Co. (S7), We aresensible 
of the importance of maintaining, wherever 
possible, the authcrity of long established 
decided cases; but this doctrine is manifestly 
not of universal applisation. Lord Cranworth 
observed as follows in Young v. Robertson 
(88).— : 

"There is another duty incumbent on all 
Courts, and pre-eminently upon a Court of 
ultimate appeal, and which has been in» 
variably observed, namely, that as regards 
those rules which regulate the settlement 
and devolution of property, those Courts 
whish have to interpret instruments and 
aots of parties must take sare to be very 


. + 
, (86) (1900) A. C. 11363 L. J. P, 35; 82 L, T. 95; 
48 W, R. 398; 9 Asp. M. O. 41; 16 T. L. R. 194, | 
(B1) (1914) A.C. 28; £3 DO: J. Oh, 78; 109 L, T, 
£02; 58 S, J. 97; 80 T. L. R, 114. 
(£8) (1862) 4 Macq. 314 at p. 325. 
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guarded against letting any supposed notiona 
as to the inaeeuraey of any rule whioh 
has in -fdet been acted upon induse them 
to alter it so as to endanger the seouriby of 
property and titles." 

Lord Chelmsford considered the matter 
from the point of the duty of a Court of, 
ultimate appeal when he observed as follows 
in Mersey Docks and Harbour Board v. 
Cameron (89) .— 

"The Oourts.rightly abstain from over- 
ruling cases which have been long established 
because, if they did so, they would only 
disturb without finally settling the law. 
But when an appeal from any of their 
judgments is made to this House, however 
they may be warranted by previous author- 
ities, the very object of the appeal being 
to bring those authorities under review for 
final determination, the House eannot, upon 
the principle of stare decisis, refuse to examine 
the foundation upon which they rest.” 


Equally explicit is the pronounsement of 
Lord Loreburn in West Ham Union v 
Edmonton Union (90); — 

‘Great importance is to be attached to 
old authoritier, on the strength of which 
many transastions may have been 
adjusted and rights determined. But where 
they are plainty wrong, and especially where 
the subsequent sourse of judicial deoisions 
had diselosed weakness in the reasoning on 
which they were based, and practical injustice 
in the consequences that must flow from 
them, I consider it is the duty of the 
House (of Lords) to overrule them, if it 
has not lost the right todo so by itself ex- 
pressly affirming them,” 

The same principle has been followed 
in this Court and saseg are not wholly 
unknown where Fall Bench decisions 
have -been overruled by Special Benohes; 
see, for an instanae, Jogodanund Singh v. 
Amrita Lal (91), which overruled the three 
Full Bench oases of Lal Mohun Mukeriee v. 
Jogendra Ohunder Boy (99), Uzir Ali v. Ram 
Komal Shaha (93) and Girish Ohandra Basu v. 

(89) (18645 11 H.L., C. 443 ab p.010; 11 E. R. 
1406; 20 ©. B. (N. s.) 66; 86 L., J. M. O. 1; 11 Jur. 
(N. 8.) 746; 13 W. R. 1060; 12 L, T. (N. 8.) 643; 145 
R. R. 255; 144 E. R. 1024. 

* (90*(19C8) A. C. h 77 L. J. K. B. 86; 98 L. T. 1j 
72 J. P. 9; 6 L. G. R. 39; 24 T. L. R. 108. 

(91) 22 C. 767 (F. B.); 11 Ind. Dec. tn. s.) 609. 

(92) 14 C. 636 (F B.; 7 Int Deo. (N, s.) 422. 

£8 16 C, 883 (F. B.); 7 Ind. Dec. (N.B) E89 — 
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Apurba Krishna Dass (94). The Jadicial 
Committee have also not hesitated to overrule 
long standing desisions of Indian High 
Courts; Sri Balusu Gurulingaswamt v. Sri 
Balusu Ramalakshmamma (95), Vasudeva 
Mudaltar v. Srinivasa Pillai (96). 

In the present ease there are, moreover, 
' three spesial features which aannot entirely 
be overlooked. In the firat place, the deoi- 
sion. in Bhiram Ali v. Gopi Kant (10) departed 
frcm what had been the law for over sixty 
years. Inthe second place, the surrent of 
decisions sinse then bas not been absolutely 
uniform. Inthethird plaoe, we are called 
upon only to remove what has hitherto been 
erroneously regarded as a fetter upon the 
right of an exeeution ereditor to realise his 
dues by the sale of an osoupancy holding. 
The ease, therefore, falls. within the principle 
recognised by the Court of Appeal in Andrews 
v. Gas Meter Co. (97), by the Judioial Committe 
in Sri Balusu Gurulingaswamt v. Sri 'Balusa 
Ramalakshmamma (95) and by the House of 
Lords in West Ham Union y, Edmonton Union 
(90) Onur desision will not embarass trade or 
sommerce, nor willit affect transactions which 
may have beenadjusted, rights which may have 
been determined, titles which may have been 
obtained or personal status whieh may have 
been acquired. Deoree holders will find that 
they possess a power which has hithesto been 
- denied to them. No doubt, judgment-debtors 
like the respondent before us (who, as was 
“found by the trial Court, ean easily: pay up 
the dearee if he will but is unwilling to 
pay it up) will no longer be able to escape 
payment of their just liabilities, — That 
surely is a result which need not make us 
hesitate to Jay down the law scrrestly. 

We hold assordingly that the question 
before the Special Bench should be answered 
in the afficmative and that the sole landlord 
of a ryot is competent to sell, in exeoution of 
a mooey-decree against the ryot, his 
occupancy holding, whether the holding be 
or be not transferable by‘custom or Iccal 


(94) 21 0. 940 F. B.); 10 Ind. Dec. (wes) 1259, 

(96) 22 M. 398 (P. 0.); 8 Ind. Dec (N. s.) 286; 21 
A. 4€0;9 Ind. Dec. iN. 8) 100'; 1 Bom. L. R. 226; 
8 O.W. N. 42759 M L.J. 67; 26 1. A. 113; 7 Sar, 
P. C, J. 330, : 
- (96) 30 M. A26; 9 Bom. L. B. 1104; 4 A. L, J» 625; 
11 C. W. N. 1005; 6 C. L. J. 379; 2 M. L. T. 833; 17 
M, L. J. A14; 84 I. A. 186 (P. O.). 

(97) (1897) 1 Ch. D. 881; 66 L, J. Ch. 246; 76 L. 
T. 182; 45 W, R, 821, 


usage. The appeal must accordingly be 
decreed and the application for execution 
allowed with sosta in all the Courts, ineluding 
costs of the hearing before the Division 
Bench and the Spesial Bench. The hearing 
fee ia assessed at three gold mohure on each 
occasion. 


FüzTOHER, J.—I agree. 
Cuatrersus, J.— I agree, 
TEUNON, J.—I agree. 
R.cuarpsoy, J.—I agree. 
OCBAUDHUB!I, J.—I agres. 
Hor», J.—I agree. 


Appeal allowed, 





BOMBAY HIGH COURT. 
LsrrEsS PATENT Appzat No. 38 or 
1918. 

January 20, 1920, 
Presert :— Sir Norman Maoleod, Kr., 
Chief Justise, and Mr. Justiae 
Heaton, 

JANARDAN SHANKAR AND OTHER3— 
DEF sNDANTS—-APPELLANTS 
tersus 
KRISHNAJI BALKRISHNA BHATE- 
PLAINTIFF—~RESPONDEAT. 

Cwil Procedure Code (Act V of 1908), O. XXXIV. 
v. 6— Mortgage-decree, construction of —Property of 


mortgagor other than that mortgaged, whether can be 
sold. ` i 


` A compromise decree passed in a mortgage suit 
directed the payment of the mortgage money by 
instalments and went on to provide: “In default of 
the payment of any two instalments, the plaintiff 
should recover the whole of the amount then due 
including all the future instalments by sale of the 
mortgaged property through Court”: 

Held, that the decree did not give any right to 
the decree-holder to proceed against any property 
of the judgment-debtor except the mortgaged pro- 
perty. (p. 3&0, col. 1.] ' 

- Appeal from the deoision of Shab, J., in 
Second Appeal No. 967 of 1917, Son- 
firming the deoree passed by the Additional 
First Olaes Subordinate Jndge, A. P., at 
Sholapur, in Appeal No. 151 of 1916, con. 
firming the order passed by the Subordinate 
Judge at Pandharpur, in Darkhast No. 17 
of 1913. 


FACTS appear from the following judg- 
ment of Shah, J., dated tbe 26th Avgust 


* 1918;— 


"The decision of thig appeal depends 
upon the construction of the deoree under 
execution, The question is whether the 
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plaintiff is entitled to execute tha decree 
against the defendants. The defendants, 
who are the appellants, sontend that he 
ig bound to proeeed against the property 
in anuit and has no other remedy against 
them for the recovery of the deoretal amount. 
The plaintiff.respondent contends that under 
the terms of the deeree the defendants are 
bound to pay the money, that he is en. 
titled to recover the amount by executing 
the deoree, and that his right is not in 
any way limited by the provision in the 
desree that the amount should be realised 
by the sale of the mortgaged property. 
Though the Court of first instanee ‘had 
allowed exesution in respeot of the mortgag- 
ed property only at the outset, ultimately 
both the lower Courts interpreted the decree 
in favour of the plaintiff and allowed exe- 
cution (o proceed. on that footing. 

The decree in question is a sonsent 
decree. It was passed on the 23rd August- 
1910 in an ordinary suit, in whioh the 
plaintiff-mortgagee sought to realise the mort- 
gage, amount by the sale of the mortgaged 
property and in the event of a defisit to 
recover the balanos from the defendants’ 
other property, The material terms of the 
desree are these:— 

“Defendants do. pay to the plaintiff 
Rs, 2,754-9-2 as claimed, costs of the anit 
and interest on the principal sum of Rs. 2,400 
‘from the date of the. suit upto this day 
at the rate of 6 per cent. per annum, what- 
ever the sum may come to. The same should 
“ba paid, in the following, manner, Defend- 
ants should pay Rs. 300 each year to 
the plaintiff. The plaintiff should bring the 
same to ascount in the following way...In 
‘this way the defendants should pay the 
whole sum in instalments by paying Ks. 300 
per year to the plaintiff as above until 
payment of the sum in full, The property 
in suit should remain in the possession of 
the defendants. Until payment of the whole 
mortgage amount the whole of the sum 
should be a charge on the mortgaged pro- 
perty. In default of the payment of any 
two instalments (the plaintiff) should recover 
the whole of jhe amount then due ineluding 
all the future instalments by sale of thee 
mortgaged property through  Court...The 
whole of the gum due to the plaintiff 
should be paid up in instalments by pay. 
ing Rs. 300 each year as above. " 


Taking the decree as a whole, I have 
no doubt that the defendants are required 
to pay the deoratal amount in full in in- 
atalements and that the plaintiff has a 
right to recover the same. In oase of 
default he is entitled ta recover the whole 
amount by the sale of the mortgaged pro. 
perty, It is clear from the terms of the 
decrea that the defendants were to pay 
the full amount in instalments. I see no 
reason to limit the plain meaning of the 
desree as to the payment of the full 
amount in instalments by the provision as 
to the realisation of the full amount by 
the sale of the mortgaged property in de- 
fault of the payment of any two instalments. 
The deoree directs the defendants to pay 
the full amount, and the obligation is not, 
jn my opinion, limited by the provision 
relating to the sale of the mortgaged pro- 
perty. 

If there had been an ordinary preliminary 
decree for sale under Order XXXIV, rule 
4, and then & final deeree under rule 5, 
the plaintiff would have got a deoree for 
the balance under rule 6, if it was legally 
recoverable from the defendants. In a 
deeree by consent I do not see any reason 
why the provision for the personal liability 
of the gdefendants as well as for the sale 
of the mortgaged property cannot be made 
in the manner in whioh it has been made 
in the present deoree. 

Mr. Murdeshwar has contended that the 
plaintiff should reeover the whole amount 
by the sale of the mortgaged property in 
default of the payment of the two instal- 
ments, and that that is his only remedy. 
The deoree does not say so in terms: on 
the contrary it gives directions more than 
onse for the payment of the full amount in 
instalments. 

Is is not nesessary to refer to the oases 
cited inthe argument before me. The ques- 
tion is one of ‘construction of the deeree, 
and it must be answered with reference to 
the terms of the deoree. 

It seems to be a possible construction of 
the decree that if the plaintiff seeks to 
resover the amonnt otherwise than by the 
sale of the mortgaged property, he oan re- 
cover only the amount of the instalments 
which have besome dye, and not the full 
amount at ones. This sonstrastion haa not 
been -suggested on behalf of the appellante 
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before me, nor does it appear to haye been 
urged in either of the lower Courts, Iam 
not sure that the point. necessarily arises 
for consideration in this appeal; and I do 
not express any opinion on the point. I 
decide the appeal, as it has been urged 
before me, as raising the question of the 
defendants’ liability for the desretal amount 
with reference to their property other than 
the mortgaged property, and not the ques- 
tion of the extent of that liability in the 
present Darkhast. 


Accordingly I confirm the deoree of the 
lower Appellate Court, and dismiss the 
appeal with sosts.”’ 


Mr. G. P. Murdeshwar, for the Appel. 
lants. 


Mr. P. B, Shingne, for the Respondent, 
JUDGMENT. : 

Mactgop, O. J.—A decree was passed on 
ihe 23rd August 1910 in a mortgage suit 
filed by the plaintiff, whereby it was direot- 
ed that “ the defendants should pay to the 
plaintiff Ra. 2,754 9 2 as slaimed, costs of 
the suit, and interest on the prinsipal sum 
of Rs. 2,400 from the date of the suit up 
to this day at the rate of 6 per aent, 
per annum, whatever the sum might some 
to.” The same was dirested to be paid 
in the following manner:— 

Defendants should pay Rs, 300 each 
year to the plaintiff. Plaintiff should bring 
the same to account in the following WAY was 
In this way the defendants should pay 
the whole sum in instalments by paying 
Ra. 300 per year to the plaintiff asabove 
until payment of the sum in full The 
property in suit should remain in the 
possession of the defendants, Until pay. 
ment of the whole mortgage amount the 
whole of the sum should be a charge on 
the mortgaged property. In default of 
the payment of any two instalmente, the 
plaintiff should resover'the whole of the 
amount then due including all the future 
instalments by sale of the mortgaged pro- 
perty through Court,” 


The defendants fell into arrears, and 
the plaintiff became entitled to exeonte. Ir? 
his Darkhast he elaimed to be entitled 
fo exeoute not only by sale of the mort- 
gaged property, but alao by attaching other 
property belonging to the defendants, This 


olaim was allowed by the lower Courts, 
and on appeal before Mr. Justiee Shah 
the desisions of the lower Courts were 
confirmed, I fail to see how this decree 
differs in any respeot from an ordinary 
mortgage-deoroe, whioh no doubt directa 
money to be paid by the mortgagor, bnt 
also directs that in default of payment 
in the prescribed manner, or within the 
prescribed period, the mortgaged property 
may be put up for sale. Then Order 
XXXIV, rule 6, says: 

"Where the net prooeeds of any such 
sale are found to be insuffisient to pay 
the amount due to the plaintiff, if the 
balanse is legally recoverable from the 
defendant otherwise than out of the pro. 
períy sold, the Court may pass a decree 
for such amount.” 

That sontemplates that if the mortgaged 
property bas been sold, and there is a 
defisiensy, tben the Court will proceed to 
consider whether the balanse should be 
recovered personally from the mortgagor, 
and if it thinks it should then it passes 
a final decree personally. against the mort. 
gagor for the amount of the defisiensy, 
Such a deeree will be passed in the 
original suit, so that a fresk suit need 
not be filed. But it must follow that the 
question whether the mortgagee can recover 
the amount personally from the defendant, 
and not from the mortgaged property, is 
subjeat to entirely different considerations 
than those whioh guide the Courts in 
passing a decree for  resovery of the 
amount eharged on the property mortgaged. 
It seems clear to me that there must bea 
deeree personally made against the mortgagor 
before it ean be executed against property 
other than the mortgaged property, The 
deeree in this case cannot be said to be 
a personal decree merely because it d'ireots 
that the defendants should pay the amount. 
It direats specifically how the plaintiff shall 
recover the deoretal amount if default is 
made in payment, and it says nothing 
about what shall happen supposing the 
mortgaged property, when sold, is insufficient 
to pay the mortgage dəb The plaintiff 
has endeavoured to avoid the difficulties, 
whioh may lie in his path if he followed 
the strict prosedure, "by  proeseding in 
exeoution and asking that, if the mort. 
gaged property when sold is insufficient, 
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then some other property shonld be sold, 
In my opinion the mortgagee cannot follow 
that course. Therefore, with all due reepsot 
to the judgment of Mr. Justioe Shah 
I think that the order of the trial Court 
eannot be supported, and that so far as 
it relates to property other than the 
mortgsged property, if must be set aside, 
The appellant will be entitled to his sosts 
throughout. 

Heaton, J.—I agree to the order proposed. 
After reading the decree whish. is now 
the subject of execution, it seems to me 
that it does not give any right to the 
decree-holder to proseed against any 
property of the judgment debtor, exoept 
that property on which the judgment.debt 
is made a charge. It osertainly eannot be 
doubted ‘that tbe desree does not expressly 
give. -the- decrec-holder any power to 
prodeed *. against any other property, or 
against. - ihe judgment debtor personally. If 
such & result is to be arrived at, it 
ean only be arrived at by implfeation. 
But again it seems to me on a very 
eareful reading of the decree that the 
implication is not in that direction, but 
against it. It may be that if the mort. 
gaged property when sold fails.to discharge 
the mortgage- debt, there will still 
remain to the mortgagee a remedy forthe 
resovery of so much of the debt as is not paid. 
It may-be that he will be able, in order to 
recover that unpaid balanee, to proceed 
against other property of the judgment. 
debtor, But'that it seems to me will 
follow, if it does follow, from the general 
law relating to mortgagee and mortgagor, 
and not from the decree whieh has been 
made in this ease. Indeed I myself should 
be inolined to say, that if any such result 
follows, it follows not on aosount of, but 
in spite- of, the deoree that has been 
made, 


Appeal decreed. 
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PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE DrcasgkE No 734 
or 1919. 
August 6, 1920. 
Present; — Mr. Justiae Jwala Prasad. 
RAM BRIOH SINGH AN»DOTH£ERS&— 
D£FENDANTS— ÁPPELLANTS - 
versus t 
Musammat SONJHARI KOER — 


PLAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), s. 28, Sch. I, Art. 91— 
Applicability of Art. 91- Deed mot intended to be 
operative—Adverse possession, acquisition of title by— 
Possession, suit for, whether maintainable, 


Article 91 of Schedule I tothe Liniitation PY 
has no application to a case in which the document 
in question is merely fictitious and was not intend- 
ed to be acted upon. [p. 382, col. 1.] 


A person who has, by adverse possession, acquired 
an indefeasible title to property under section 28 of 
the Limitation Aot, is entitled to maintain a suit 
fer Un aa if he subsequently loses it, [p. 383, 
col. 1 

Appeal from a decision of the Distriot J udge, 


Patna. 


Messrs, Fakhruddin and Panchanan Banerji, 
for the Appellants. 
- Mr, Kulwant Sahay for Mr. S. O. Mat: 
ira and Mr. Angin Prasad, for the Re- 
spondent, 


JUDGMENT. —This appeal arises ont of 
a suit for a deolaration. of title and for 
recovery of possession of the lands desoribed 
in the schedule to the plaint. 


The defendants Nos, 4 to 10 are the appel- 
lants and they resist the claim of the plaintiff 
on the basis of a sale deed exesuted by 
her in their favour on the 13th July 1903. 
The deed in question is in the names of 
two of the appellants, Ram Birioh Singh 
and Ramnugrah, defendants Nos. 4and 5. The 
other defendants are members of the same 
family, 


There was another sale deed exeouted on 
the same date in favour of defendant No. 1, 
Dwarka Singh. He did not contest the 
plaintiff's claim and so we are not conaerned 
with him or his sale-deed. But it is 
important to know that the vendees, in 
both the deeds, Rambirioh and Dwarka, are 
married to the daughters of the plaintiff's 
brother. 

The plaintiff is the vidus ‘of one Ram: 
bhajju Singh, who died gbout 1891, and 
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on his death she same into possession of 
the property in question as a Hindu widow. 
Her case was that at the time the deeds‘ 
in question were exesuted shé was harass- 
ed by her husband's agnates (goíías) and 
was in a very helpless condition and that 
the defendants Nor, 1 and 4, the vendees, as 
relations acd well wishers were helping 
her at the time; that the sale-deeds were 
executed on the defendanta representing to 
her that thereby the plaintiff would save 
her property from her agnates; that on their 
assurance she admitted the exesntion of 
the doeuments before the Registrar, but that 
they were neither read out to her nor did 
she understand the contents thereof or the 
effect of the same; that she eontinued to 
be in possession of the properties in spite 
of the exesution of the deeds and in a suit 
instituted by the agnates against her and 
the purehaser defendante, the deeds were 
declared by the deotsion of the Court, dated 
the 24th February 1906, to be invalid, 
fraudulent, collusive and without oonsidera- 
tion; that the defendants taking advantage 
of the deeds being in their names, fraudulently 
got their names resorded in the Survey 
Record of Rights and on the strength of 
that in Chaitra 1324 Fasli dispossessed the 
plaintiff of the lands in suit, and bence the 
present action for recovery of possession 
based upon the cause of action said to 
have arisen on the st of Asadh 1324 
Fasli, 


The defendante’ pleas gave rise to the 
several issues framed by the Munsif. Wu 
are in this ease eonserned only with the 
issues relating to the validity or other- 
wise of the deeds in questior, the adverse 
possession olaimed by the defendants, and 
the limitation pleaded by them as a bar to 
the suit, All the issues have been deoided 
by both the Courts below against the defend. 
ants and in favour of the plaintiff, with 
the result that her suit for possession has been 
deereed. 


In appeal to this Conrt, Mr. Fakhruddin 
on behalf of the appellants disputes the 
correctness of the decision of the Court 
below on two points of law, (1) that the 
anit is barred by limitation both under 
Artisles 91 and 144 of the Limitation Act, 
and (2) thatthe findings of the Court below 
are yitiated by wrongly .throwing .the pnus , 
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to the astaal nature of those 
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upon the defendants. Mr. Fakhruddin has 
addressed to mea very Inoid and learned 
argument and has taken me’ through all 
the oases bearing upon the points, After 
giving my full consideration to them I 
regret I am unable to agree with him 
on any of the aforesaid points urged by 
him. 


Article 91 of the Limitation Ast is sought 
to be applied to the suit on the ground 
that the plaintiff oannot obtain the relief 
claimed by her for the reeovery of possession 
of the properties in dispute unless and until 
the sale-deeds executed by her were set 
aside. It ie, however, sonceded that the 
Article has no application fo a ease where 
the deed is inoperative from its inception. 
If -tbe parties intended that the deed would 
not be ever giveu effest to, the real owner 
need not have it set aside. 


The present ease stands on the same footing. 
The lady’s objest in executing the sale-deeds 
was clearly to use the names of her relations 
as ostensible owners of the property and 
thereby to shield herself against the threaten- 
ed attacks of her agnates upon her rights 
in the properties. She of sourse alleges 
in her plaint that she did not understand the 
documents and that they were not read ont to 
her and that she did not know the sontents 
thereof, and henes she charges the defendants 
with having the sale-deede in - question 
exeouted by her by fraud and undue in. 
fluence. She knew fully that she was exe. 
outing some documents benamt in the nama 
of her relations, but she was deosived aa 
dosuments, 
and this distingoishes the present case from 
those relied upon by Mr, Fakhrnddin, vide 
Janki Kunwar v. Ajit Singh (1), Jagadamba 
Ohuodhrant v, Dakhina Mohun Roy Ohaoghurt 
(2), Ohunder Nath Bose v Ram Nidhi Pal (3), 
Sidhu Sahu v. Gopi Oharan Das (4) ard 
Anandappa v. Totappa (5). 


In those oases the  dosumentsw were 


(1) 18 0. 58; I4 I. A, 148; 12 Ind UE 9$; 5 Sar. P. 
C. J. 92; Rafique and Jaokson's *, ONG, 99; 7 Ind. 
Dee, (N. 8 ) 624, 

(2) 13 0. 808: 13 I. A. 84; IO Ind. Jur. 807; 4 Sar, 
P. C. J. 716; 6 Ind. Dec. (x. 8 ) 405. 

(8)6 O. W, N. 863. 

(4) 18 Ind, Cas. 969; 17 O, L. J. 233, 

' (6) 33 Ind. Cas, 441, 17 Bom. L, R. 1137 pote, . 
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given effect to and were subsequently sought 
to be set aside on the ground of fraud, 
undue influence and soersion, and henee 
Article 91 was applied. The real test is 
whether the doouments in question in the 
present ease were intended to be operative 
or not. If they were merely fistitions and 
were never intended to be acted upon, 
Artisle 91 would have no application. It 
is immaterial that in respeet of the actual 
nature of the doouments, whether they 
were to be sale deeds or some other kind 
of dosuments there was fraud practised by 
‘the vendees. The Court below has distinetly 
held that there was "no intention to convey 
the property.” This finding ‘is. not and 
cannot be disputed and is a complete answer 
to the contention of the learned Vakil for the 
appellants, 


This eontention is also overruled by 
another finding that no consideration passed 
and the mention of it in the doeuments 
‘was simply fictitious, The dosumenta being 
without consideration are void under sestion 
"25 of the Contraot Aot. 


The third finding, that the lady sontinued 
lo be in possession of the property in spite 
cf having executed the dooumentr, also 
makes Article 91 inapplieable tothe present 
suit, Virtually the oeause of action in the 
present suit is the dispossession of the lady 
from tke properties which she was in posses» 
. pion of long after the execution of the 
deeds. The dcenments in question do not 
stand in her way to get the relief based upon 
her possession and dispossession, Article 144 
of the Limitation Aot will, therefore, 


apply. 


The dosuments in question are set up by 
the defendants in support of their olaim 
of ¢itle to the propérties in suit and in 
this way the consideration of the documents 
is an inoidental issue. J, therefore, hold 
that Article 91 has no application to the 
present ease. 

As to the suit being barred by 12 years’ 
limitation, it is said that the Court below 
has not recorded a definite finding 


that the plaintiff was in possession within, 


12 years of the suit. 


It is eoneeded that the Munsif, on a true 
and proper appresiation of the evidence in 
the oase and in a well-reasoned judgment, 
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same fo a olear finding that the plaintiff 
was in possession throughout up to the Jaith 
or Asadh 1324(1917). Thelearned Judge 
affirmed that desision and has olearly 
stated that there is no evidense that the 
possession was not with the plaintiff. The 
learned Judge must have, therefore, considered 
the evidence in recording the aforesaid finding. 
There is, therefore, no substanoe in this cone 
tention, 


It is then said that the lady was a 
party to the fraudulené documents and 
that she put forward those documents in 
order to defeat the elaim of the agnates in 
the previous litigation and that, therefore, she 
is not entitled to succeed in the present 
ease, 


No doubt her intention was fraudulent 
with a view to cheat the agnates of their 
claims to the properties in question, but the 
defendants contributed to the sonimission of 
the fraud and they oannot, therefore, take 
advantage of it. "This has been made olear 
by the recent pronouncement of their Lord- 
ships of the Judicial Committee in Petherper- 
mal Chetly v. Mun-andy Servai (6), and to 
my mind the prinsiple enuaoiated in that 
oase applies to the fasts and cireumstances 
of the epresent case, I took a similar view 
in the oase of Badr? Chaudhurt v. Harbans Jha 
(7), the fasts of whioh oase are not dig- 
similar to those of the present one. The’ 
first eontention of Mr. Fakhruddin, therefore, 
faila. 


There is no substance in ground No. 2 
also. This ground is directed partionlarly 
to the finding of the Conrt below on tke 
question of consideration, Both the Oourts 
below have gone into that question 
and have referred to the evidence in tke 
ense, and notably to the inconsistent state- 
ments of tbe defendants regarding the 
passing of seonsideration made in the present 
ease and those made in the previous litiga- 
tion. As a result of the consideration of 
the evidence, the Courts below have slearly 
come to the oconslusion that there was no 


(6) 35 0.851; 10 Bom. L, R. 640; 12 0. W., N. 56;2 1 
5 À. L. J. 290; 7 O. L. J. 628, 14 Jur, L. R. 108; IS 
M. L. J. 277; 4 M. L. T. 12,414 Bur, L. B. 108; 85 I, 
A.98; 4 L. B. R. 266 (P. O.). 

(7) 68 Ind, Cas, 114 
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passing of the consideration, Idonotthink the Court below and dismiss the appeal with 


that the question of onus is material, in- 
asmueh as the evidence of the defendant has 
been fully considered. Even if the onus lay 
upon the plaintiff, she was examined in the 
ease and upon her evidenee the Courts below 
have held that she waa a pardanashin lady, 
had no independent advice in the exesution 
of the deed and that the deed was executed 
without consideration, There is, therefore, 
no error in the disposal of this question, This 
contention must, therefore, also fail. 


But the defendants were not entitled to 
resist the claim of the plaintiff on another 
ground. The plaintiff has been found to 
be in possession from the date of the mele. 
deed up to Asadh 1324, that is, over 14 
years, and she, therefore, asquired indefensible 
title to the property under section 23 of 
‘tthe Limitation Aet. So even if there was 
any defect in her title by reason of the 
. deeds having been executed in favour of 
the defendants, she is entitled to succeed 
in the present astion and to recover posses- 
sion on the basis of the title acquired by 
her, ‘subsequent to the execution of the sale- 
deeds, by adverse possession. The point has 
keen discussed in great detail and also the 
authorities bearing on the subject in the oase, 
already referred tc, of Badri ChaudMuri v. 
Harbans Jha (7), I stiok to that view and 
I hold that the plaintiff in this case upon 
that ground alone is entitled to succeed. 
This is answered by Mr, Fakhruddin by 
saying thet the adverse possession was not 
pleaded as the besis of the plaintiff's title 
in the plaint, and that there was no issue 
upon the point. The faote necessary for 
adverse possession have been olearly stated 
in the plaint, showing that she has been 
‘in possession of the property withont any 
interruption up to Asadh 1334 upwards of 
12 years and upon that allegation the relief 
is claimed, that her title be deolared. If 
the faots are proved, she is’ entitled to the 
‘declaration sought for by ber. It was not 
necessary for her to state the legal phrase 

adverse possession" when the necessary 
fasts were stated, by her. The issues raised 
in the case are wide enough to entitle the 
plaintiff to susceed on the ground of advetse 
possess;or, if that is made out upon the evi- 
dencein the sase. . e. 


I, therefore, agree with the x view taken by 


‘Mangalore, in Original Sait No. 


costs. 
Appeal dismissed. 


MADRAS HIGH COURT, 
SECOND Civi, Arrear No. 795 or 1919, 
February 6, 1920. 
Present; — Mr, Justioe Oldfield and 
Mr. Justice Seshagiri Áiyar. 
MUTHU HENGSU—Derenpant—~ 
APPELLANT 
VETUS 
NETRAVATHI NAIKSAVI—PLINTIFF-— 


RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 8—Im. 
moveable property, transfer of —Tranaferee, right of, to 
profits prior to transfer. 


Undersection 8 of the Transfer of Property Aot 
the legal incidents of the transferor's interest, which 
pass on & transfer of property, include merely the 
rents and profits due after the transfer; the transfereo 
is uot entitled to profits prior fo the transfer. 


Second appeal against the dearee of the 
Court of the Subordinate Judge, South 
Kanare, in Appeal Suit No. 68 of 1918 
(Appsal Suit No. 305 of 1917,on the file 
of the Distriat Court), preferred against the 
deoree of the Court of the Distriot Munsif, 
417 of 
1f15. 

Mr. K. Y. Adiga, for the Appellant. 

Mr, K. P. Lakshmana Rao, for the 
apondent, 

JUDGMENT.—We agree with the find- 
ings of the lower Appellate Court exoept 
as to the profits whieh aserued before the 
assignmant of 20th July 1915.  Seetion 8 of 
the Transfer of Property Act provides that 
on a transfer of property, the legal 


Re- 


incidents of the transferor’s interest, whieh 


are to pass, shall inolude the rents and profits 
due after the transfer. In Kocharla Seetamma 
v. Pillala Venkataramancyza (1) it was held 
that a transfer of a slaim to pass profita was 
invalid; and thisis in aesordance with Baglish 
authority: Defrries v. Milne (2). 

We must, therefore, allow the appeal, 
reduca the &mount desresd ‘BY Re, 62, and 


(1) 21 Ind Cas. 387; 88 M. e A4 M. L. T. 319; 25 


.M. L J. 410; (1918) M, W. N. 9 


(3) (1918) t Ch. D. 93; 82 L. 7. “Oh, 1; 107 L. T. 


. 593; 678 J. 27, 
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sonfirm the deoree in other respects. Parties 
will psy and reseive proportionate costs 
ihroughont. 
M. 0. P, 
Appeal "allowed; Decree modified. 


BOMBAY HIGH COURT, 
ORoss- APPRALS Nos, 22 anp 242 or 
z ER 1919. 
January 20, 1920, 
Present: Sir Norman Macleod, Kt., 

*  Ohief Justice, and Mr. Justioe Heaton. 
SHANKAR DHONDEV AND orgkks— 
DE£FENDANT8— APPELLANTS 

UBYSUS 
YESHWANT RAGHUNATH GAITONDE 


AND GTHERS —P tAINTIFES —ReESPONDENT?, 
Morígage— Redemption — Clog on equity of redemption 
Agreement subsequent to mortgage conveying portion 
‘of equity of redemption to mortgagee, validity of, 


It is a principle of equity thata mortgagor can be 
.relieyed from any clog which has been placed on 
‘the equity of redemption. Therefore, if the original 
‘document of mortgage contains a clause that if the 
mortgage money is not repaid at the end of the 
mortgage period, the mortgagor should be foreclosed, 
that clause would not be specifically enforced against 
the mortgagor, and he would still be entitled in 
spite of it to redeem. But there is nothing to pre. 
vent the mortgagor and mortgagee from coming to 
an arrangement after the mortgage has been execut- 
ed whereby the mortgage is paid off. [p. 884, cel. 2; 
p. 885, col, 1.] 

Where a mortgage-deed provided that if after the 
lapse of twenty years the mortgage-debt should 
‘not be paid off, then half the mortgage property was 
to become the absolute property of the mortgagee, 
‘and the other half was to return to the mortgagor 
as his absolute property free from the mortgage, and 
c@nsiderably more than twenty years afterwards the 
parties entered into an agreement whereby half the 
property went to the mortgagee as owner and the 

‘other half was obtained by the mortgagor free 
from the mortgage: 

Held, that the agreement, being a transaction 
independent of the mortgage, could not be held 
invalid as a clog upon the equity of redemption. [p. 
386, col. 1.] |. 

' rosa appeals from the decision of the 
District Judge, Ratnagiri, in Appeals: Nas. 
139 and 150 of 1914, varying the decree 
passed by the Subordinate Judge at Malwan, 
5n Civil Suit No..70 of 1912. . 


Mr, A, G. Desai, for the Plaintiffs- Appellants, 
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half the property to the 


[1929 


- 


Mr. Coyajee (with him Mr, P, B. Shingne); 
for the Defendants: Respondents, 
JUDGMENT. E 4 
Macreop, C. J.—The plaintiffs filed this 
snib for &osounts and redemption under: the 
Dekkhan Agriouturists’ Relief Aot. The 
lower Appellate Court passed an order 
that the plaintiffa should redeem 7-12ths 
of tha entire property a3 described in Ex- 
hibits 79 -and 77 free of all eneumbanaes. 
The defendants-mortgagees bave appealed 
with regard to certain property sontained 
in the mortgage-deed of 1840 passed by the 
plaintiffs! ancestor. That mortgage was fora 
period of twenty years, and it was provided 
that if the money was not paid off at the 
ead of twenty years, half the property should 
be taken by the mortgagor and half by 
the mortgagee. The mortgage money was 
not paid off at the end of twenty yeare, 
and the mortgagee remained in possession 
until 1864, when & document was passed 
by the mortgagor, whioh is Exhibit 76, 


That refers to the agreement in the mort- 


gage of .1840, and effects a transfer of 
mortgagee, and 
brings baek into the ownership of the mort- 
gagor the other half free of all eneumb- 


rances. 


Now in this snit, which ts filed in 1912, 
the plaintiffs wish ns to hold that the ar. 
rangement whioh was arrived at in 1864 
ig not binding on them, and that they 
could redeem the property which was retained 
by the mortgagee under Exhibit 70. We 
have been referred to the desision in Kanhaya- 
lal v. Narhar (1). In that ease the learned 
Judge referred to the easa of Lisle v. Reeve 
(2) and no doubt the principle laid down 
in that sase should be followal by a Court 
of Equity. Itis a principle of equity that 
a mortgagor can be relieved from any slog 
whieh has been placad on the equity of 
redemption. Therefore, if the original dosu- 
ment of mortgage contained a olause that 
if the mortgage money was not repaid at 
the end of the mortgage period, the mort- 
gagor should be foreclosed, that clause 
would not be speoifieally enforced against 
the mortgagor, and he would still be entitled 
inspite of it to redeem. Bat thera is 
nothing to prevent the mortgagor and mort- 

(1) 27 B 297;5 Bom. & R. 140 


12) (1€02) 1 Ch. 53; 71 L. J. Ch. 


42; 85 L. T. 464; 
60 W., R. 231; 18 T, L. R. 61, : : 


+ 
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gagee from aeoming to an arrangement after 
the mortgage has been executed whereby 
the mortgage i is paid off. Vaughan Williams, 
L. Ja, In the ease I have sited said that 
"it was competent for a mortgagee to enter 
into an agreement to purchase from the 
mortgagor his equity of redemption. The 
only objection to such an agraement is, 
that it must not be part and parcel of the 
original loan or mortgage bargaiu,., But there 
is nothing to prevent that being dove by 
an agreement which in substance and in fact 
is subsequent to and independent of the 
original bargain." 

` Now it has been argued that this agree- 
ment, which was arrived atin 1804, was 
part and parcel of the original mortgage 
transaction effected in 1840, and in that 
argument of the respondent, wa think, ean 
be discerned the fallacy in the case and in 
the judgment in appeal. If at the end 
of the pericd in 1860 the mortgagor had 
failed to repay the mortgage, and the 
‘mortgagee had disputed the mortgagor's 
right to redeem, the Oourt would not hava 
allowed that to be done. It would hava 
been still open to the mortgagor to ask 
the Court to enable him to redeem. But 
if he chooses to enter into an agreement 
several years later with the ‘mortgagee 
whereby the mortgage transactions closed, 
whereby he gets bask, free of his mortgage 
debt, half the mortgaged property, while 
the remaining half remains with the mort- 
"gagee, then Ido not think any Court of 
Equity would allow the mortgagor to re open 
auch a transaction. No doubt the terms of 
‘the agreement in 1864 and the deeds of 
„Bale in the transaction are. identical with 
‘what was agreed’ ‘to in 1810, and it is argued 
that on account of that it cannot be said 
that ihe agreement of 1264 is independent 
of the original: ‘bargain. I oannot agree 
with” that argument. I oannot see any 
reason why the parties should not be allowed 
to some to the agreement; whiob, as & matter 
of fast, they: did in’ 1864, as 'perfootly free 
agents. If the mortgagee gued for speoifia 
‘performance of the agreement of 1840, and 
asked ` for foreclosure, then that would lave 
been an entirely different matter. It appears 
to me that this agreement ` in 1864 was nof 
only subsequent, but also independent of the 
original barca: ang, therefore, in my opinion, 
this appeal succeeds, and the plaintiffs oan- 


ed 


not redeem any portion of the property 
whioh was mortgaged in 1840 and transfer- 
red tothe mortgagee in 1864 The sasa 
of Ramji v. Ohinto (8), whieh was referred 
to in Kanhayalal v. Narhar (1), does not 
touch this point with which 1 have been 
dealing. That no doubt did give effeot to 
the general principle of equity that “where 
an instrument of mortgage, though in terms 
it transfers an estate on failure to repay 
the mortgage money on a fixed day, yet 
appears olearly to have been entered into by 
parties for securing the repayment of a 
losn, the mortgagor, making the seourity 
subservient for the purpose for whioh ib 
was created, may in equity and good eon- 
Boienee redeem the property by paying off 
the prineipal debt and the interest, though 
the stipulated time for payment had been 
allowed to pasa by.” Noone disputes that, 
and the judgment I have delivered is no way 
contrary to the principle which is given effect 
to by that decision. 

The only point argued in Appeal No. 
942 of 1919 ia whether the lower Appellate 
Court correctly interpreted Exhibit 80. 
It held that it oould not be considered 
as an soknowledgment of the mortgage 
‘sreated in 1839 by Balaji Hari of his 
one-third share in eight annas by Exhibit 
78. No doubt that dosument does refer 
to a certain share mortgaged with Karaude 
by the plaintifs. Bat we know that 
there had been a number of mortgages. 
It is imposible.to hold that this is an 
acknowledgment of a particular mortgage 
passed in 1839, when there is no spesific 
reference to that mortgage, and, there- 
fore, Appeal No. 242 must ba dismissed 
with oosts. As defendants have sueseeded 


' throughout, they will get costs throughout 


in Appeal No. 22, whioh is allowed as to 
that part of the alain which was valued 
at He. 250. 

Heaton, J.—Tbe Judge in the Gourt ba- 
low sorsidered that he was bound by the 
desision in  Kamhagalal v.  Narhar (1). 
But a little consideration shows that that case 
is no authority whatever for the present. 
There was indeed a very similar mortgage- 
deed which provided vegy mush the same 
as the present deed whiah we are concerned 
with here. The provision in the deed 


(8) 1 B. H. C. R. 199. 
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before us is that if after the lapse of 
twenty yearsthe mortgage debt should not be 
paid off, then half the mortgaged property 
was to besome the absolute property of 
the mortgagee and the other half was to 
return to the mortgagor as his absolute 


property free from the mortgage. In 
Kanhayalal’s case (1) it was held, 
as I understand it, and also as I 
believe  eorreotly, that the mortgage- 


deed would not automatically bring about 
the arrangement stated, at the end of the 
‘atated number of years. It would not do 
that, because the stipulation in the mort. 
gage-deed would be regarded as a slog 
-on the equity of redemption, and, therefore, 
as inoperative. In the ease we are eonoern- 
ed with, however, the parties evidently 
did not suppose that the olause or stipula- 
‘tion in the mortgage deed would itself 
automatically effest its purpose because in 
1864, $, e., twenty-four years, not twenty 
years, after the date of the mortgage, 
tbey aocomplished what it had previously 
been arranged should be accomplished, in 
a proper and legal way by a registered 
dosument. There is only one possible 
ground on which, as far as I ean see, 
that registered dosument oan be deslared 
to be of no effest, and on which it san 
be keld that the Court must proseed 
exactly as if it had never been executed. 
It is this: that there is some legal objes- 
tion to parties actually doing what they 
had undertaken to do, so long as they 
eould not be sompelled to do it. Jt is 
perfectly true that the mortgagor sould 
not have been compelled to assent to 
what was done in 1864, even though the 
mortgagee had pointed out the provision 
in the mortgage bond. But‘ there are 
thousands of lawful transactions entered into 
by people of their own free will, which 
they sould nct be compelled to enter into, 
and it seems to me to be no reason what. 
ever against the validity of the transastion 
of 1864 that it was one which the mort. 
gagor sould not have been sompelled to 
assent to. That, I think isallthat I need 
say in this ease. It seems to me to be 
about as clear sf case as one could have 
of a perfectly valid and honest transaction, 
and I think undopbtedly the trial Court 
was right, and that the Court of first 
appeal was misled by its belief that the 


[1920 


matter was settled by the authority of 
KanhagalaUs cuse (1). L agree to the order 
proposed, 


Aspeal allowed. 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD Hron Covrr, 
May 14, 1990. 
Present:—Lord Buekmaster, Lord Phillimore 
and Sir John Edge. 

BHARAT INDU AND O18E28— 
APPELLANTS 
rersus 


Hakim MOHAMMAD HAMID ALI KHAN 


AND OTHERS— RESPONDENTS. 
Registration Act (III of 1877), ss, 82, 88, 01— 
Registration of power-of.attorney—Eaecutant ill— 
Precedure— Eweculion before Registrar, whether necessary 
—Presentation—Courts, duty of. 


It is the duty of the Courtsin India not to allow 
the imperative provisions of the Registration Act 
to be defeated, when it is proved that an agent 
who presents a dooument for registration has not 
been duly guthorised in the manner presoribed in 
the Act to present it. [p. 889, col. 1.] 

When a person is ill and unable to attend at the 
proper registration office to present a power-of. 
attorney for registration, execution in the presence 
of the Registrar is not necessary; all the Registrar 
has todo im such a case isto satisfy himself that 
the power-of-attorney has been voluntarily executed. 
[p. 890, col. 1.] 

Where a power-of-attorney was presented for 
registration by &n unauthorised person, who stated 
that the executant was ill and deposited the fee for 
the Registrar to visit the executant or issue a 
commission for his examination to ascertain if the 
power-of-attorney had been voluntarily executed, 
and the Registrar visited the exeontant at his 
house, who admitted exeeution and requested that 
after registration the power-of-attorney be given to 
his attorney: 

Held, that the exeoutant was the person who 
desired the document to be registered and was the 
real presenter, [p. 890, col. 1.] 

Jambu Parshad v. Muhammad Nawab Aftab Ali Khan, 
28 Ind. Cas. 422; 42 I. A. 22; 19 O. W. N. 282; 18 A. L. 
J., 129; 17 M. L. T 148 21 0. L. J. 218 2 L. W. 277; 
97 A. 49; 28 M. L. J. 577; 17 Bom. L. R. 418; (1915) 
gi. W. N, 592 (P. O.), distinguished. 


Appeal from the decree of the Allahabad 
High Court, dated the 5th Marsh 1915, whieh 
reversed the deoree of the Subordinate Judge, 
Bareilly, 


toe 
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FAOTS of the sase are sufficiently set out 
in their Lordships’ judgment. There were 
two points for deaeision, namely, (1) whether 
the mortgage upon which the plaintif relied 
was duly registered as required by law, and 
(2) whether the mortgage in question was 
a sham transastion. The Subordinate Judge 
held that the mortgage was duly regis: 
tered, but -dismissed the anit on the ground 
that it was a bogus and paper transaction. 
On appeal the High Court (Tudball and 
Rafique, JJ.) held that the mortgage 
in suit was genuine and for «consideration, 
and granted the usual mortgage deoree. 

Henee this appeal. 


Mr. DeGruyther, K. O. (with him Mr. Dube), 
for the Appellants,— The mortgage in suit was 
not registered according to law. It was pre- 
sented for registration by Daud AD; his power- 
of-attorney autborised him to present doeu- 
mente, but this power was inoperative as 
-if had not been presented for registration 
in aossordance with law, and all the acts of 
the Registrar acd the entire prooeedings in 
respect of that document were without juris 
diotion, ; 

[Logo Buoxmaster —If Wilayat Ali 
had said 'I present this dooument for re- 

gistration and admit execution,” You would 
have had no ease. | 


The dooument had already been pro- 
sented to the Registrar who had asted 
on 16. 


l [Logp BvokMASTER.— Presentation, whioh 
is a formal matter, does not require formal 
words to effect it. Execution was admitted, 
and he said “giye the dooument to Daad 
Ali when registered:” thai means presenting 
for registration. | 

If the dosoument i3 handed over by an 
uuanuthorised person, the presentation is bad. 


(Lop  BockMasTE&R,— Presentation is a 
question of fast requiring no formality. 
The servant really wrongly handed over 
the dooument to the Rogistrar: he should 
moeraly have told him to go to the house, | 

The Rogistrar took the presentation by 


the servant as good. It sannot be inferred, 


that Wilayat Ali presented it a sesond time 
formally, 

Mr. Dunne, K..0. (with him Mr. Kenworthy 
Brown’, for first Respondent, was heard only 
on the question of fast, namely, as to 


INDIAN CASES. 


387 


whether the mortgage was & genuine one 
or not. : 

Mr. De Gruyther replied. 

JUDGMENT. 

Lorp Patuumore.—The suit which gave 
osoasion to the present appeal waa brought 
by the plaintiff, now the first respondent, 
as assignee of a mortgage exesuted on the 
30th August 1895 by one Wilayat Ali Khan 
in favour of one Nazir Ali for Hs. 5,000 
and interest. The assignment was made by 
dead of sale dated 24th January 1900 and 
the suit was brought to recover the sum 
due upon the mortgage or to obtain the 
gale of the mortgaged property. 

There wereseveral defendants; but those with 
whom their Lordships are sonserned are the 
present appellants, heirs of cne Babu Durg& 
Prasad who had lent money to Wilayat 
Ali Khan upon mortgage of other proper. 
ties, and had brought them to sale, and aa 
the proceeds were insuffiaient to realise the 
sum due upon his mortgage, had obtained 
a further personal desree for the balanoe, and 
had thereunder attached the properties which 
were subjest to the mortgage to the plaints 
if in this suit. Ultimately these attached 
properties appear to have been brought to 
sale and then Durga Prasad or his heirs 
besame the auotion-purohasers. The title of 
these heirs is, therefore, subsequent to that 
of the plaintiff and their defence rests upon 
their ability to displase the mortgage upon 
whioh the plaintiff relies. 

Two objections are taken on their behalf 
to the plaintiff's title. One is that the 
mortgage upon whioh the plaintiff relies was 
never duly registered. On this point 
both the Subordinate Judge and the High 
Court at Allahabad deoided in favour of the 
plaintiff, The other point is that the mort- 
gage in question was a sham transgstion 
under which no money passed, exeouted by 
Wilayat Ali Khan toe nominal mortgagee 
in order that it might form a protection 
for that part of his estate against his other 
numerous creditors, Upon this point the 
learned Subordinate Judge desided in favour 
of the defendants and dismised the suit ; bnt 
upon appeal the High Court ¢hought otherwise 


“and made a deoree in favour of the plaintiff 


in the usual terms of a deoree in & morte 
gage suit, Hence the present appeal. 

Their Lordships wil deal with the point 
ag to registration first, By the Transfer of 
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Property Aot, sestion 59, where the princi- 
pal to be secured exeeeds Hs. 100, a "mort- 
gage can be effected only by a registered 
instrument.” The Indian Registration Aot, 
then in forse, Ast 111 of 1877, is the Aat 
. governing the registration in this oase, 
By section 32, except in certain cages not 
material to the present enquiry :— 


" Every document to be registered under 
this Aet, whether such registration be com- 
pulsory or optional, shall be presented at 
the proper registration offise by some person 
executing or claiming under the same, or, 
in the ease of a scopy of a decree or order, 
olaiming under the deoree or order, or by 
the representative or assign of such person, 
or by the agent of sush person, represen. 
tative or assign, duly authorised by power. 
of.attorney exesuled and authentieated in 
manner hereinafter mentioned." 


Now the mortgage in question was not 
presented by the mortgagee or tbe mort- 
gagor, but by one Daud Ali, desoribed as 
general attorney of Wilayat Ali Khan, under 
general power of-attorney, dated the Ist 
and registered on the 4th November 1885. 
If, therefore, the registration is to be gcod 
it must be because Daud Alt was the agent of 
Wilayat Ali Khan, and was “duly authorised 
by power. of attorney exesufedand authentica. 
ted in manner hereinafter mentioned.” Their 
Lordships have, therefore, to enquire whether 
the power of-attorney is suffisient within the 
meaning of this provision. 

By seation 3; — 

"For the purposes of sestion 32, the 
powers-of-attorney next hereinafter men. 
tioned shall alone be recognised (that is to 

5 (a) If the principal at the time of ex- 
panting the power of attorney resides in 
any "part of British India in which this Aot 
ia for the time being in foree, & power.of. 
attorney exesuted before and authenticated 
by the Registrar or Sub Registrar within 
whose distriob or sub-district the principal 
resides,..' 

“Provided that the following persons 
abhall not be required to attend dt any regis- 
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firmity are unablé without risk or serious s 
convenience so to attend.. 

“In every such case the Registrar or Sub. 
Registrar or Magistrate (as the ease may be), 
if satisfied that the power of attorney has 
been voluntarily executed by the person pur- 
porting to ba the principal, may attest the 
same without requiring his personal attend- 
ances at the office or Court aforesaid, 

“To obtain evidence as to the voluntary 
nature of the execution, the Registrar or 
Sub Ragistrar or Magistrate may either him. 
self go to the house of the person purporting 
to be the principal ... or issue a commission 
for his examination.” 

Now the power.of.attorney, under which 
Daud Ali purported to ast, was certainly exe- 
sauted by Wilayat Ali Khan and is suffieient- 
ly large in its terms to authorise Daud Ali to 
prooure the registration of the mor:gage in 
question, But it appears from the endorse- 
ment made by the Sub-Registrar, and must 
be taken to be the faot, that it was brought 
ta him on the 4th November 18:5 “for 
registration and authentioation by one Wazir 
Beg, a servant of Wilayat Ali Khan, who 
said that the executant was ill and that 
he (the servant) was going to deposit 
the commission fee and asked that the 
power ofeattorney might be registered on 
the spot.’ The Sub-Registrar oould not 
legally do this, and aeaordingly on the 6th 
he personally went to the dwelling place of 
Wilayat Ali Khan, who he was satisfied was 
ill and unable without risk or serious in: 
conveniense to attend at the registration 
office. He read out the contents of the 
power-of-attorney to Wilayat Ali Khan, who 
thereupon admitted the execution and com: 
pletion of the power and asked that after 
registration the document might be given 
to Daud Ali. Thereupon the Sub-Registrar 
registered it. On these facts it is contended 
on behalf of the. sppellants that the power- 
of-attorrey was not duly registered and, 
therefore, that Daud Ali had not the requisite 
authority td present the mortgage for registra- 
tion, and that the mortgage has not been duly 
registered and is invalid. 


The provisions of the Rsgistr aan Ast are 


tration office or Court for the purpose of -* very -oarefully designed to prevent forgeries 


exesuting any such power-of attorney as is 
mentioned in clauses (a) and (b) of this 
‘postion : — 

' Persons who by reason of bodily in- 


and the procurement of conveyances or 
mortgages by fraud or ndue inflüenee, and 
though it may seem somewhat technical to 
insist upon exagt complianca with the  provi-, 
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sions of the Aot, it is necessary so to do. Their 
Lordships have already given their sanotion 
to the necessity of strict eomplianee with 
these forms in the ease which was referred 
to atthe Bar, Jambu Parshady. Muhammad 
Nawab Ajtab Ali Khan (1). In that oase there 
were two mortgages presented at the registra- 
tion office by two agents on behalf of the 
mortgagee, neither cf whom held any 
authenticated power. of-attorney. Thereupon 
the Registrar, in pursuance of his duty under 
section 34, enquired of the mortgagors who 
were there present at the same time whether 
they admitted the execution of the deeds, 
and they said that they did. Whereupon 
the Registrar registered them. The presen- 
tation on behalf of the mortgagee being in- 
effective by reason of the defest in the 
powers of-attorney, an attempt was made 
to support it on the theory that the mcrtgagors 
who attended and admitted the execution 
and received the mortgage money might be 
assumed to have presented the mortgages, 
But the High Court at Allahabad and their 
Lordships on appeal held otherwise. Their 
Lordships observed that it was obvions that 
the mortgagors had attended toadmit that 
they had execnttd the deeds and not to 
present them for registration and that 
they did not present them for registration. 
Their Lordships said that the mortgagors 
‘sould not betreated as presenting them for 
registration; they were no doubt assenting to 
the registration, but tbat would not be 
sufficient to give the Registrar jurisdiotion. 
They observed that one objeat of the 
Act was to make it diffioult for per- 
sons to commit frauds by means of registra- 
tion under the Act and that it is the duty of 
the Courtsin India not to allow the impera- 
tive provisions of the Aot to be defeated, 
when it is proved that an agent who pre. 
sents a doeument for registration has not been 
duly authorised in the manner desoribed in the 
Aat to present it. 


Their Lordships who are sitting on the ` 


present appeal have, therefore, ta examine the 
evidence as to registration under the guidance 
of the desision just quoted, | 
Now if is said that theonly presentation 
of tke power cof attorney was the ‘presentae 


(1) 28 Ind. Cas. 422; 421: A. 22; 19 O. W. N. 282; 
18 A. L. J. i29 17 M. B.T. 14% 210, L. J, 218 2 L. 
W. 277; 31 A. 49; 28 M. L. J. 677; 17 Bom. L. R. 41?, 
(1915) M. W. N. 692 (P. C.1, 


INDIAN OASES, 


359 


tion by the servant, Wazir Beg, who had 
insuffisient authority and that the Sub Regis- 
trar acaepted this presentation, and thereupon 
proseeded with theother steps required by 
the Aat which follow on the presentation, 
and that the presentation was bad and that 
nothing tbat followed upon it sould make 
it good. The Courts in India did not take 
this view, and their Lordships think that 
they asted rightly. It was probably an 
irregularity on the part of the Sub Registrar 
to accept the dosument as presented by 
Wazir Beg, and to enter; as he ultimately 
did, the registration as made on the 4th 
November instead of the 6th. But if all 
that had happened had been that Wazir 
Beg had come as a messenger with the 
doeument in his hand from his master, and 
requested the attendance of the Sub. Registrar 
at his master’s kouse, because his master 
was ill, and if the-Sub.Registrar, instead of 
letting Wazir Beg oarry the dosument 
back, had oarried it himself, and on reaah- 
ing Wilayat Ali Khan’s house had said to 
him, "Do you present this dooument? If so, 
do you admit its execution P” no objection 
could have been taken. Now it appears 
from the endorsement that the Sub Registrar, 
when he reashed the house, read the power. 
of attorney through to Wilayat Ali Khan, 
who admitted the execution and completion 
of the instrument. The Sub-Registrar went 
there because Wilayat Ali Khan desired it to 
ba registered,and he knew from the message 
by the servant, and Wilayat Ali Khan knew 
that he knew, that Wilayat Ali Khan desired 
it to be registered and that he had been sent 
for and had some for the purpose of complet. 
ing the registration, 

The ease is not like the ore already quotéd, 
besause in the present oase it is the person 
who desired to present and purported to 
present who took the further step and sed mit. 
ted the exeaution. 

16 is to bo farther observed that under 
section 61, the document after registration 
is to be returned to the yerson who presented 
the same for registration or to sush person as 
he shall nominate. If Wazir Beg had been the 
person presenting, the dosnment should 
have beer returned to him, but the Sub. 
Registrar resords that Wilayat Ali Koan 
asked that after registmation the dosament 
might be given to Daud Ati—that i", he 
treated h mielf as the person who presented 
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“the dosument and who, therefore, had the 
„power of saying to.whom the dosnment 
“should be returned after registration, 

A The proper sonslusion from these fasts 
was that drawn in the Courts below. The 
‘presentation , by Wazir Beg was inoperative 
but not injurious to the validity of any 
subsequent presentation. It remains that 
Wilayat Ali Khan waa the real presenter, 
and was so treated by the Sub. Registrar, 

A further point was taken that seotion 
38 requires that the dosument shali 
‘be oxesuted before as well as authenticated 
‘by the Sub- Registrar, and that this power- 
of-attorney certainly was not exesuted in 
‘his presence, But all this is covered by 
the proviso already quoted, under 
whish, if the person is ill, what the Sub- 
Registrar ia to do is to satisfy himself 
that the power of-attorney has been 
voluntarily executed, for whioh purpose he 
may go to the sick man's house and examine 
him. This is what the Sub-Registrar did. 
- Upon the whole their Lordships are of 
opinion that this objection to the registration 
fails and that the appellants cannot sucseed 
upon this ground. 

There remains the question of substanae 
upon whish the Courts disagreed. It was 
urged on behalf of the appellants that 
‘the mortgage put in suit was a paper 
‘transeotion; and that no money was really 
lent by Nazir Ali to Wilayat Ali Khan. 
The grounds for this contention are shortly 
as follows; That there is no doeumentary 
evidenee outside the statement in the deed 
that any money passed upon the exeeution of 
the mortgage; that Dand Ali, who deposed to 
the fact that it did pass, says that a reseipt 
was executed, and that this receipt ia not pro. 
'duaed; that there is again no dooumentary evi- 
denoe except the sale-deed that Hamid Ah 
‘Khan, the plaintiff, paid anything upon the 
transfer when it was exesuted; that he was 
not oalled as & witness and produeed no 
p,ocounts; that he was the nephew of Wi- 
layat Ali Khan; .and that Wilayat Ali 
Khan, who died two years before the suit 
was institued, was very heavily in debt, 
and might desire by this paper transaction 
to acquire a shiełd to protest his property 
from other oreditors; that no interest 
appears to have , been paid upon the 
mortgage; that it was pub in suit very 
late; and that it is very doubtful whether 
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Nazir Ali, who was a servant or Nazir in 


a native state and had a very small 
salary, sould have had Hs. 5,000 to 
lend. 

To this it was replied that it might 


well be that Nazir Ali, though his salary 
was small, asquirad money in other ways; 
that there was nothing in the non payment 
of interest by the mortgagor, as he seems 
to have taken the same eourse with regard 
to other mortgages; that there was no 
delay in asserting the oelaim, the proper 
time to do so being when the auotion- 
purchasers slaimed the property; that the 
ease whish the appellants were now making 
was not their original case, whioh was 
that either Wilayat Ali Khan had never 
executed the deed, and that it was a 
forgery, or that Daud Ali had registered 
it after he had been dismissed and his 
power-of-attorney had been withdrawn; 
that in faot the ease had been rather. 
launched as one of frand upon Wilayat 
Ali Khan than of fraud by Wilayat Ali 
Khan; that there was no reason for dis- 
believing the oral testimony; and lastly, 
that whereas Wilayat Ali Khan had 
effeeted eonsiderable mortgages and failed 
to pay interest upon them, it was a 
mistake to suppose that he was insolvent, 
or had fiot in fast a considerable balanse 
of assets, so that he.would not be very 
likely to eneumber his estates by a fie. 
iitious mortgage for the purpose of a 
protestion whioh he did not need. 

This last point led to the High Court 
remitting the ease to the Court of the 
Subordinate Judge with a view to having 
it ascertained what Wilayat Ali Khan’s 
real means at the time were, and the 
result was that the Subordinate Judge 
found that there was & very handsome 
balanee of assets over liabilities, After 
this further finding, the High Court reversed 
the decision of the Subordinate Judge 
and held that the mortgage was a real 
transaetion. | 

It has been urged before their Lordships 
that the matter largely turns upon the 
eredibility or otherwise of the plaintiff's 
witnesses, Daud Ali and Nazir Hussain, 
who swore that the money passed, and 
that it is not right that the finding of 
the Subordinate Judge that these witnesses 
were to be disbelieved should be set aside 
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by the High Court whieh did- not see 
the witnesses; and in support of this 
eontention referense was made to the 
desision of the Board in Bombay Cotton 
Manufacturing Company, Limited v. Motilal 
Shivlal (2). Their Lordships have no 
intention of entrenching upon the salutary 
prinsiple laid down in that sase., But in 
the present ease the High Court had an 
important piese of knowledge whish was 
not in the possession of the Subordinate 
Judge who tried the ease. He proseeded 
-upon the view, which was to & certain extent 
true, that Wilayat Ali Khan was "consider- 
ably involved," but he did not know that, 
however this might be, there was still an 
‘ample surplus of assets; and this important 
fast, of whioh the High Oourt wasin pos- 
-sessiop, but of whioh the Subordinate Judge 
-was notaware, might well warrant a different 
-eonslusion from that which was arrived 
at in the Court of first instance. 

Upon the whole, though the oase is 
< not frés from difficulty, their Lordships 
are of opinion that the High Court was 
Fight, that the transastion was not fie. 
titious and that the desree made in the 
High Court should stand, Their Lord- 
ships will, therefore, humbly advise His 
Majesty that - this appeal should be 
dismissed with costs. 

Appeal dismissed, 

Solicitors for the Appellants: Messrs, 
Barrow, Rogers and Nevill. i 

Solicitor for the Respondent:—Mr. Douglas 
Grant, 

(2) 29 Ind. Cas. 229; 42 1. A. 110; 19 C. W. N. 6t 
17 M. L. T. 408; 28 M. L. J. 6903; 21 C, L. J. 528; 17 


Bom. L. R. 455: 2 L. W, 521; 89 B, 386; (1915) M. 
W, N. 758 (P. O.). 


BOMBAY HIGH COURT. 
Seconp Cryin AprrgAL No. 617 or 1918, 
January 20,1920. . 
Present:—Sir Norman Maeleod, Kr., Chief 
Justice, and Mr. Justice Heaton. 
SHANKAR GOVIND JOSHI AND OTHERS 
—PLAINTIFFS— ÁÀPPELLAMIS . e 
versus 

PARASHRAM JANARDAN GOKHALE— 


DrFESDANT— RESPONDENT, 
, Bombay High Court Circulars, Rule 69 (vii), effect of 
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—EHE»ecution of decree —Sale of property belonging to 
Hindu julgment.debtor—Share of sons, whether passes 
under sale. 


Rule 69 (vit) of the Bombay High Court Ciroulars 
provides that if in the case of a Hindu judgment. 
debtor ib is desired to sell the interest of any other 
member of the family (e. g., that of a minor son or 
brother), the name of such member and the fact that 
his interest is being sold must be stated inthe 
proclamation, as otherwise his interest will not pass 
to the purchaser. [p. 392, col. 1.] 

Where, therefore, in an execution sale a 
slip was added to the proclamation of sale that 
the intarests of the sons of the judgment-debtor 
were not gold, but by mistake the sale certificate 
stated that the purchaser had purchased the entire 
property including the sons’ interests: 

Held, that the shares of the sons were not affected 
by the sale, [p. 392, cola, 1 & 2.] 


Appeal from the decision of the first 
Class Subordinate Judge, A. P., at Ratnagiri, 
in Appeal No. 342 of 1916, reversing the 
decree passed by the Joint Subordinate Judge 
at Rajapur, in Civil Suit No. 274 of 1915, 

Mr. V. O. Kelkar, for the Appellants, 

Mr. P. B. Shíngne, for the Respondent. 

JUDGMENT. 

Maotnop, CO. J.—In this ease the Oourt 
passed an order that the sale with regard 
to tha mortgaged property should proseed 
in respect of eight-annas share of defend. 
ant No. l. That was the share of Govind, 
the father of the present plaintiffs. Appa. 
rently no one knew of the exiatense of the 
plaintiffs at that time. They were not made 
parties to the proseedings. Under that order 
the property was pul up for sale by auction 
As nobody bid over Rs. 1,000, the present 
defendant bought the sight-annas share for 
Rs. 1,005. Tbe defendant then filed a suit 
for partition against the holder of the other 
eight-annas share and got a deeree in 1911, 
The plaintiffs, who are the sons of Govind, 
then eame forward and said that they werg 
not parties to the deoree and Darkhast, 
and that the Court sale only affected their 
father's share which was two annas, and 
that, therefore, their share of annas mix 
romsined unaffected. 

We have to eonsider then what was sold 
by the Court under the order made on the 
22nd Ostober 1908, No doubt the QOourt 
direated that the eight-annas share of de. 
fondant No. lin that sui? should be sold, 
Then the proclamation, of sale was drawn 
up in aesordanse with phe High Court Cir. 
eulars, At page 97, Rule 69 (vi) laya 
down in what form the proslamation of gala. 
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should be prepared, That states: " [f in the 
case of a Hindu judgment debtor it is desired 
to sell the interest of any other member of 
the family .(e. g, that of & minor gon or 
brother), the name of such member and 
the fact that his interest is being sold 
must be ‘stated in the proslamation, as 
otherwise his’ intereat will not pass to the 
purchaser,” A slip was added tothe proolama- 
tion-of the sale that the interests of the 
sons of the judgmerit debtor were not sold If 
it had xiót been for that slip, no doubt under 
the ruling of the Privy Council in Shripat 
Singh v, Maharaja Str Prolyot Kumar Tagsre 
(1) the sale of the right, title and interest 
of Govind would have included other intéresta 
which the judgment-debtor himself might 
have sold. But when it is expressly stated 
in the proclamation that the interests of the 
sons are not sold, and it turns out afterwards 
that there are sons, then it is impossible to 
see how it can bë argued: that the nustion- 
purchaser had purchaged_ the interests of 
the sons. It makes no difference if by some 
mistake & certificate is given to him that 
he has purchased the eight-annas share of 
Govind. In this case the defendant himself 
was the purehaser, and ib was his business 
to look at the proclamation of sale, and 
seo exactly what was being sold. We have 
been asked to look af other facts in the 
ease, namely, the order of tha Court and the 
sertificate. But, however mush we look at 
those other facte, we still have this plain faot 
that the interests of the sons were not sold. 
If they were not sold, they seould not have 
been bought. It may be that all the 
equities in the ease may be with the defend- 
ant, But he has only himself to blame, if 
he has been so eareless at the time of the 
auotion as not to see exactly what was being 
put up forsale. Tha learned Judge seems 
to thank that it was not thë business of the 
defendant to é£ereise any sol precautions, 
and that if he püroelásed. without dreaming 
that the Karkun would add Such a slip; as 
was added; against the orders of the Ocurt, 
still he must bé taken as having bougbt what 
as a matter of fast was not put up for salé. 
It is nesessüry iñ Court sales that everything 
should proceed doobrding to order, and ónoé 


(i) 89 Ind. Cas 251; 19 Bom. L. R. 290:, $2 M. Led. 
188; 16 A. L. J, 147; :1917) M. W. N. 193; 24 O. W, 
N. 442; 25 C. L. 290; 21 M. L. T, 222; 440 624; 44 
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we depart from the rules, and find, as we 
are asked to do in this oase, that à man has 
bought what was not put un for sale, there 
is no knowing what arguments may be pre- 

sented to us in otber eases, with the result 
that there will be no ,regularity and no 
proper order in dondusbing these Court 
sales. In my opinion, therefore, the decree 
óf the lower Appellate Court must be set 
aside, and the plaintiffs must sueseed. The 
deoree of the trial Court should be restored 
with eosts throughout. 

Heitor, J, — Many years ago it was reocog- 
nised that the laxity aud eonfusion in son- 
neotion with the Conrt sales of joint family 
property of Hindds amounted to an evil 
which it was necessary to correct, Joint family 
property was loosely and imperfeotly desorib- 
éd, and it was constantly maintained that 
the interest therein of members whose exis- 
tence had been totally ignored daring the 
progress of the suit had baen sold at Court 
sales. It was in order to introduce some 
precision and care in these matters that the 
High Court laid down Rule 69 (wit) of the 
Manual of High Court Cireulars at page 97, 
whioh has been referred to by my Lord the 
Ohief Justice. This rule called general atten- 
tion to the eireumstanoe that if in the oase 
ofa Hingu judgment debtor it was desired 
to sell the interest of other members of the 
family, the names of those members should 
be stated. We have here a typical osse. 
A mortgagee brought a suit and obtained a 
decree, and under that desree the eight- 
annas share of defendant No. 1 in the suit 
was ordered to be sold, and property deserib- 
ed as his sight-annas share in the proslama- 
tion was sold. As a matter of fact he had 
three sons. But during the progress of the 
suit po mention was made of them, and the 
property was described roughly in the pro. 
elamationas the eigbt-annas share of this 
defendant No.1. But in the proclamation 
of sale there appeared, in aesordanee with 
the very careful direationg that this Court 
had given, a notice that " no interest of any 
Bon, brother or other co-pareener of tbe said 
judgment-debtor shall pass unless herein- 
before by name expressly specified for sale." 
What was aetually announced for sale, there- 
fore, was the interest of defendant No. I, 
and the interest of other members of the 
family was exeluded. It Seems to me, after 
Hearing this case, that it is futile. now tó urge 
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that what was sold at that sale was the 
entire eight.annas share. To do so would 
be to ignore the’ express provision in 
the proclamation of sale. it would 
aleo %6 to effect that very evil which the 
eareful orders of this Court were promulgat- 
ed in order to "prevent, I sonfess I am 
rather astonished to find the Ccurt of first 
appeal apparently taking the view that the 
Karkun who pasted on the proelamation thia 
condition that no interest of any son, brother, 
eto., should pass, had done so against the 
order of the Court. There is nothing on the 
reoord, so far as I oan see, to justify sueh a 
statement. On the other hand, there are 
express and definite rules of this Oourt, and 
it. may be presumed, and I think safely pre. 
sumed, that this condition was introduced, 
not by the whim of the Karkun, or against 
the orders of the Court, but 1n order to give 
effect to the direotions of the High Court. 
I think, therefore, the appeal must be allow: 
ed with eosts throughout, 
Appeal ullowed. 


A PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE ORrDER No. 164 
or 1919 
May 19, 1940. 
Present; — Mr. Justica Coutts and 
Mr. Justice Adami. 
' Babu GOBARDHAN PRASAD— Drorgg.- 
HoLpER—-ÀPPELLANT - 
: tersus 
BISHUNATH PRASAD AND oragss— 


JUDGMENT- Dr BTOKS~— RESPONDENTS. 
Civit Procedure Code (Act V of 1908), s. 48 (1) (b) 
—LHEwecution of decree—Limitation—Subsequent order 
directing payment, by what Court to be made. 


The subsequent order direoting payment contem. 
plated by clause (1) (b) of section 48 of the Civil 
Procedure Code must be an order made by the Court 
which passed the decree acting as that Court, and 
zd order of a Court exeouting the decree. [p. 394, 
col. 1.1 

Appeal from a deoree of the District Judge, 
Durbhenga. í 

Mr, L N. Singh, for the Appellant. 

Mr. Sarosht Ohandra Miiter, for Mr, 0. S. 
Banerji; for the Respondents, l 
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JUDGMENT, 

Courts ,J.—This appeal arises out of an 
Objestion made in an exeoution proeeeding 
that thé  appliestion for exeoution ig 
barred by limitation. The original deoreg 
was passed on the 23rd of Maroh 1906 and 
this applioation for execution was filed on 
the 21st of May 1918. This being more 
than 12 years from the date of the desree, 
ordinarily the applieation would be barred 
under sestion 43 of the Ccde of Civil Pro. 
cedure and an objection to thia effeet was 
made by the judgment-debtor. The deorea- 
holder, however, has cought to save limita. 
tion by reason of an order dated the 27th - 
of July 1912, It appears that several ap. 
plications for execution were made and it 
was in the sourse of one of these that the 
order referred to was passed, The order 
runa as follows:— 

“ The deeree-holders and judgment-debtor 
Mathura Prasad filed a petition of adjust. 
ment on the lO:h July last. I sanction the 
adjustment. It is ordered and deoreed that 
the claim is adjusted at Rs. 2,325 and that 
the debtor having paid Rs. 700,the balance 
of Rs, 1,625 shall be paid as follows, 

“Within 30th Kartiok 1320 (1913) Rs, 400, 
within 30th Baisakh 1320 Rs. £00, within 
80th Kartick 1321 (1914) Re. 500 and 30th 
and 30th Ohait 1321 Rs. 225 each with in. 
terest at 6 per sent. per year from the date 
of the adjustment on 10th July last til] 
re payment, in default of any one instalment 
the sompound kisês shall besome at ouge 
payable ;let this be noted in the register of 
soit. Part satisfied and dismissed,” 

The learned Subordinate Judge, holding 
that this order is substantially an order 
under Order XX, rule 1l, has allowed the 
execution to proceed. On appeal to the 
District Judge the order has been sot aside, 
the learned Distrist Judge holding that the 
order cf the 27th July 1912 is not an 
order under Order XX, rule 11, inasmuch 
as if was passed by the Exeouting Court 
and rot by the Court whioh passed the 
decree. He also held that even if it wero 
an order passed under Order XX, ‘rule 11 
the application fcr payment of the amount 
of the decree by instalfhents was ` barred 
under Artiole 175 of the Limitation Aat, and 
eonrequently the order, on this applisation 
will not save the application to exesute 
the decree from being time-barred, The 
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learned District -Judge's view appears to be 
sorreot. Order XX, rule 11, olearly refers, 
in my opinion, to an order passed by the 


Oourt whieh passed the deeree, and this 
was also the view taken in the eaae of 
Jurawan v. Mahabir Dube (1) in 


whieh the learned Judges remarked: 
sonsideration we have some to the conolu. 
sion that subsequent order diresting payment 
in. section 48, elause (b), means a subsequent 
order made by the Court whieh made the 
decree acting as that Court and not an 
order of a Court exeeuting a deeree.” Even, 
however, if the order were one under Order 
XX, rule 11, the result would be the same, 
for the application was elearly barred under 
Article 175 of the Limitation Ast. The 
order of the Exeeuting Court, therefore, was 
without jurisdistion and it sanno save an 
applisation to execute the deoree from being 
barred by limitation.. 

_.We. have been referred by the learned 
Vakil for the appellant to the ease of Jhott 
Bahu v. Bhubun Gir (2), but this decision was 
in terms held to be wrong in the oase of 
Abdul Rahaman Sodagur v. Dullaram Marwart 
(3) and in, this latter oase it was 
held that. an application to pay by 
‘instalments being barred, the Court had no 
power to pass an order for payment by in- 
stalments -and the order did not operate to 
extend the pericd of limitation for exesution 
of the deoree. 

In my view then the order of the learned 
Distriet Judge is sorreot and 1 would dismiss 
this appeal with oosta. 


Avant, J,—I agree. 


Appeal dismissed, 


r £ 


* (1) 44 Ind. Oas. 24; 40 A, 198j 16 A. L. J. 71. 
- (23 41 O; 148; 5 Ind. Dec. (N. 8.) 854. 
NOE 14 C. 348; u Ind. Jur, 877; 7 Ind, Dec. (N. 8.) 
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BOMBAY HIGH COURT. 
Frest O1vIL APPEAL No. 283 or 1917. 
January 26, 1920, 

Present :—Sir Norman Maoleod, KT., 
Chief Justise, and Mr. Justioe Heaton. 
GIRIJABAI SHAMBHUDIXIT 
ATHAVALH —PLAINTUFF —APPELLANT 
versus 
SADASHIV VISHVANATH JOGLEKAR 
~— DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 119, 144 
— Evidence Act (I of 1872), s. 1165— Adoption—Inter- 
ference with rights of adopted son, what amounts to 
Suit by widow of adopted son to recover property 


belonging to her husband--Linitation—Hstoppel—Mise 
take, whether gives rise to estoppel, 


In order to prove that there was interference with 
the rights of an adopted son within the meaning of 
Article 119 of Schedule I tothe Limitation Act, it 
must be established that something was done which 
was incompatible with the recognition of the 
adoption. |p. 895, col. 1; p. 896, col 1.] 

. The mere fact that a person shares an erroneous 
belief with other persons does not give rise to 
estoppel. [p. 896; col. 2.) 

K adopted S. ata time when the latter had a son; 
V, living. After the death of S, V succeeded to the 
estate left by 8, and the latter’s widow only received 
maintenance, More than six years but Jess than 
twelve years after the death of S his widow bronght 
a suit to recover the estate left by S on the ground 
that V was not entitled to succeed to it: 

Held, (1 that V's succeeding to the estate of S. 
could not be said to bean interference with the 
rights of S within the meaning of Article 119 of 
Schedule I to the Limitation Act and that, therefore, 
the suit was not governed by that Article; [». 895, col, 
J; p. 896, col. 1.) 

(2) that the mere fact thatthe widow of S shared 
an erroneous belief with V that the latter was 
entitled to succeed to the estate left by S did not 
estop the widow from bringing the suit. [p. 896, col, 
2; p. 896, col. 21 

(3) that, therefore, the suit was not barred either b 
limitation or by estoppel.[p. 896, col. 2; p. 896, cot. 23 


First Appeal from the destee passed by 
the Assistant Judge at Dharwar, in Suit 
No, 10 of 1917. 

"Mr. Dhurandhar (with him Mr. `T. R, 
'Sirur), for the Appellant. 

Mr. Weldon (with him Mr; E. A, Janagir 
dur), for Respondents Nos.: l and 2. 

'JUDGMENT. = 5 

"MGLEOb,: 'O J.—The plaintiff sued " 
resover possession vf the -plaint property : ‘a8 
the widow of one Sbambhudixit, who was 
adopted in 1878 by a family of the name of 
‘Athavale. The defendants are the grandsons 
of Shambhu by their father Vishwanath, who 
was born in 1877 befere the adoption. 
Therefore assording to Hindu law Vishwa- 
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nath, the son of Shambhu, after Shambhu's 
adoption into the Athavale family, remained 
in his father’s old Joglekar family. ` Shambhu 
died in 1904, 

The defendants oppose the plaintiff's elaim 
mainly on two grounds, one of limitation, the 
other of estoppel, It was contended thatArticle 
119 applied, and that although the suit was 
one to recover posssession of the property, 
the plaintiff, before she could sueceed, had to 
obtain a declaration that her husband's adop- 
tion was valid, Therefore, she was bound to 
bring the suit within six years after the 
rights of Shambhu, the adopted son as sueh, 
had. been interfered with. Tha learned 
Judge found that such interference took 
plase when Vishwanath was entered as the 
owner of the Athavale estate in the Resord 
of Rights in 1904. Assuming that the 
plaintiff is bound to obtain a declaration 
that Shambhu’s adoption was valid, we do 
not think that after his death there could 
be any oeiroumstanses which would amount 
toan interferense with the rights of Shambhn 
as Buoh adopted son. The fasts in Gangabat 
v. Tarabai (1) are somewhat similar. It 
seems the learned Judges were of opinion 
that in that oases until the death of the 
adopted son it was not suggested that his 
right as such adopted son had ever been 
interfered witb, and they came to the con- 
clusion that Artisle 119 did not apply to 
the faots of that oase. Although the point 
we have had to deside may not have been 
actually decided in that sase, we certainly 
think that Artisle 119 sannot be applied 
to the facts of this oase, so that the 
plaintiff, the widow, would have twelve 
years within whieh to bring her suit, and 
admittedly in that oase the suit is within 
time, 


The sesond point on whieh the defend- 
ants sueceeded in the lower Court was 
one of estoppel. Jt appears that after 


Shambbhu!s death Vishwanath and then the 
defendants were in possession of the pro 
perty, and in 1913. the plaintiff gave to 
Vishwanath’s widow -Umabai ` & receipt 
whereby she declared: "Aesording to ngres 
rient, whereby I am to reseive Rs. 70 for 
my: maintenance, I have this day received . 
in: all Bs. 33. for the year 1835 Pramadi." 
Phe balance to be paid by you is Ha, 36." y 


ny 26 B. 720; 4 Bom. a B. 516. 
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No doubt at- ‘hat saa it appears that 
the plaintiff thought that she was only 
entitled to maintenanes. It is suggested 
that she thereby indused the defendants to 
give upany rights that they might have had 
to the "Joglekar property by represent- 
ing that they were entitled to sueceed to 
the Athavale property on the death of 
Shambhudixit, There is no evidence what- 
ever, even assuming that the plaintiff fhad 
indused them to believe that she had no 
claim to Shbhambhn’s property, that they 
acted on such a belief. There is no evidence 
that there was any Joglekar property, or, 
if there were, that they made any olaim to 
itf, and gave up any rights they had in 
it, beeanse that they thought. that owing to 
representation made by the plaiatiff they 
were entitled to Shambhu’s property. In 
the absence of that evidence we do not see 
how. in any event there sould be an estoppel, 
But apart from that there was in this 
ease nt the best a mistake on the part of 
the plaintiff, and also of the defendants, 
with regard to the rights whioh the Hindu 
Law.gave her over her husband's property 
in the sireumstanoes of the oase, 

In my opinion, therefore, the decision of 
the learned Judge on. issues Nos, 7 and 8 
was wrong, the appeal cuseeeds and the 
plaintiff is entitled to the decree which she 
asked for in her plaint with costs in both 
the Oourta. , 

Usual order as to costs in the oase of a 
suceessful pauper appellant. 

Heaton, J.—There is no doubt that Shambhu 
was the adopted son of Krishnadixit, That 
is found as a fast by the lower Court 
and has not been  eontested before as, 
Shan bhu as sneh adopted son suseseded 
to the property of the Athavale family. 
He died in 1904. His own son Vishwanath 
was born before Shambhu's adoption, so 
that forthe purposes of inheritance Vishwa- 
nath ceased to be the son of Shambhu after 
the latter’s adoption. He remained a member 
of his own natural family, the Joglekar 
family, and never became a momber of the 
Althavale family. Therefore on Shambn’s 
death, so far as the faots proved tell ua, the 
guocessor to the Athavale property was the 
plaintiff, the widow of Shambhnu. It hap. 
pened, however, that the property actually 
passed to Vishwanath and his sons, and 
the plaintiff, the widow only reseived 
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maintenanoe, She signed receipts for this 
maintenanee and -accsepted the position that 
I have described. 

The plaintiff, so far as her title is son. 
cerned, has made good her asse, and she is 
entitled to susseed except for two possible 
objestions, one of limitation and the other 
of estoppel, whieh the Court balow held to be 
good objections. 
~ The objection of limitation is based on 
Article 119 of the Schedule. 1t is said that 
seeing that after Shambhn’s -death in 1904 a 
Joglekar snoseeded to the property, there was 
an interfererice with the rights of Shambhu as 
an adopted son. Now we have been asked 
to treat the words "rights of the adopted 
ton as such” as meaning the rights of the 
adopted son during his lifetime. f that is 
the sorrest reading, then certainly Article 
119 cannot ‘apply here, besause there was 
no interferense with Shambhu's rights as 
an adopted son so long as he wes alive. The 
interference, if any, eame after he died, 
But setting aside that possibly correot but 
certainly narrow interpretation of the words, 
and taking them in their wider sense, I 
atill think the plea of limitation is not 
made ont. If the words be taken in their 
wider sense, still there must be some- 
thing done "whioh is  ineompatible with 
the recognition of the adoptior, otherwiee 
there -cannot be any interference with 
the rights of the adopted son, Now what 
was done here was ip no sense what- 
ever a refusal to recognize the fact that 
Shambhu was the adopted son, What waa 
dore was based cn the asseptanoe of that 
fact. It was only becaute Shambhu was 
adopted into the Athavale family that 
Vishwanath, his natural son, sould possibly 
bave been allowed to take the Athavale 
property on Shambbu’s death. Therefore, 
there was no interference with the rights 
of the adopted son but an actual recogni- 
tion of thore rights, and I think that 
'Artiele 119 eannot be said to have any 
‘applisation here, The true reason why 
Vishwanath ‘was allowed to take the property 
‘was that everybody concerned misunderstood 
the law. They thonght—I am bound to say 
‘JT am not the léast surpriged-— that seeing 
that Vishwanath was the natural son of 
fShambhu, hé would suseeed to Lis nalural 
father’s estate when his father died. But 
wnkappily fcr Yiehwarath, that is nct go. 
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When you have. an adoption of a man who 
has a son alive, the man passess into the 
family of his adoption, the son remains in 
his natural family. And seeing that thia 
is the true legal state of affairs here, it 
seems fo me to be opposed also to the point 
of estoppel, It ia perfectly true that the 
widow, the plaintiff, aesepted the position 
that Vishwanath was to succeed to the 
property, but in so doing she merely shared 
in common with the other membars of the 
family an érreneous belief, The sharing 
with others of an erroneous belief ia not 
a oircumstance from whioh it san’ ba said 
that the widow caused or permitted another 
person to believe that to be trae. There 
was no causing and no p:rmitting in the sense 
in whioh those words fre used in section 
115 of the Indian Evidence Act. They sharad 
a mistaken belief in common. And if re- 
sponsibility for such a mistaken belief 
is to ba attributed to any one, it 
certainly ought not to be attributed to the 
widow. 

I agree with the order proposed by my 
Lord the Chief Justice. 


Appeal allowed, 


CALOUTITA HIGH COURT. 
APPEAL FROM ORIGINAL Decres No, 1 of 1920, 
June 22, 1920. 

Fresent : —Sir Asutosh Mookerjee, KT., 
Actg. Ohief Justice, and Justice Sir 
Ernest Fleteher, Kr. 

KASIRAM PANIA--DE&FENDANT — 
APPELLANT 
| versus 
HURNUNDROY FULCHAND —PLAINTIFE 
— RESPONDENT, 

Sale of goods—Due date of performance falling on 
Sunday —Trade usage entitling performance of contract 
on the day following, whether can be proved, 


In the absence of statutory provision or trade 
custom or usage to that effect, the fact that the 


performance of a contract falls due on a holiday 


does notalter the rights of the partids by suspend. 
ing the transaction of private business, [p. 401, 
col 1.] f 
Mercantile usage, though it needs not either the 
antiquity, the uniformity or the notoriety of custom 
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for its enforcement, must be so well known and 


acquiesced in that it may be reasonably presumed’ 


to have been an ingredient tacitly ee by the 
parties into their contract. [p 402, col. 1 | 

The usage of which evidence is received must not 
be repugnant toor inconsistent with the written 
contract. [p. 402, col 2.] 

. But in order that the material incident which it 
is sought to annex should fall within the exception 
of repugnancy, the incident must be snch as, if 
expressed in the written contract, would make it 
insensible or inconsistent or thoroughly unreasonable, 
[ p. 402, cols. 1 & 2] 

If the due date of performing a written contract 
falls on a Sunday, the party to the contract who 
alleges the existence of a trade usage under which 
he is entitled to perform the contract on the day 
following the Sunday, must not only prove the 
existence of the trade usage but also establish that 
the usage, when read into the written contract, does 
not ‘el it insensible or inconsistent. [p 402, 
col. 1, 


Appeal against the following desision of 
Mr, Justice Busklard, dated the 2nd Deoem- 
ber 1919:— 


"This is a cenit for damages for 
breach of a contract dated Srabah Sudi 
3rd, 1975, corresponding to the 9th 
August 1918, whereby tha plaintiff firm 
sold to the defendant firm 45 bales of grey 
shirtings in lots of 15 bales eich of three 
deseriptions, namely, B5, No. 454 and Maha- 
deo and Company's goods, at Hs 26 80 per 
bale for delivery £0 days from the 22th Jaly, 
that i is the 27th Ostober 1918. This latter 
date was a Sunday, in sonsequenos of which 
I cannot say this astion has resulted but the 
sontest has assumed a partieular form. The 
breach charged is the failure to take delivery 
of and pay for the goods, 


The plaintiff firm are the Banians of the 
Bombay Company, Limited, and towards 
the beginning of the trial a question was 
raised as to their having the goods on tho 
due date. Upon proof from the books of the 
Bombay Company that the plaintiff firm had 
effected a purshase of these goods on the 5th 
August and that certain speaifio balea had been 
appropriüted to this eontraot and that those 
bales were re-sold against the. defendant 
firm on the 20d November, that point 
was abandoned. The plaintiff firm ia their 
plaint say that thera is-a well known 


usage in connestion with Europeau import- e 


ing firms that if the dus date falls on a 
Sunday or a publig holiday, the same is 
excluded and the following day ia taken 
as the due date, To this ‘the defendant 
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firm reply denying the usage and saying 
that in transactions with European import. 
ing firms, if the due date falls on a 
Sunday, delivery is taken and given on 
ihe previous Saturday, and not on 
the {following Monday, and that in 
transactions between Indian mershante, the 
due date ig adherad to irrespectiva of 
whether it is a Sunday ora working day 
and delivery is taken and given on a 
Sunday, if that be the duedate under the 
eontrast. 

The plaintiff firm offered on the 28th Osto- 
ber to give delivery of and called upon the 
defendant to pay for the’ goods, while the 
defendant alleges that he went with his 
Gomasta Ram Chundra on Sunday the 27th 
Ostober and demanded delivery and offered to 
pay for them, This Mulchand, the plaintiff 
firm's Gomaste, denies. With regard to 
this matter two things are quite elear, 
Mulehand undoubtedly thought that Monday 
would be the due date and on that date the 
market was against the defendant. There 
is also the correspondense to be eonsidered 
in this sonnestion. The first letter is that 
from the plaintiff firm to the defendant, 
in whish the date has obviously been 
altered to the 29th  Ostober. Ib is in. 
son3eivable that had the defendant gone 
and tendered the monsy as, he says he did, 
the plaintiff firm would not have made 
some reference to the fast in that letter. 
As regarda the alteration in the date the 
press scopy letter-book olearly shows that 
the date must hava been the 28th. Tt 
seems to me that it is very probable that 
the defendant altered the date in order 
to make it sppear that the letter was 
despatched after hia own of the 28th; 
whioh was written with the idea of getting 
his own afory on record first. There is 
no reason why the plaintiff firm shpuld 
alter tha date after the letter had been 
press.oopied, as ib would be fatal to any 
oase that they sould make sinos no ona 
suggests that the 29th was the due date. 
Ones the defendant’s letter of the 28th 
was ressivad, there was an immediate denial 
by the plaintiff firm through their Solicitors 
of the defendant’s story, And at the same 
time a full exposition of their own gase, 
In view of these siregmatances I hava 
no hesitation iu aocepting the plaintiff firm'a 
denial in preference to the defendant's 
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story and I find as a fact that the 
demand for delivery and tender of the 
prisa on the 27th Ostober did not take 
plase. | 
The next question is whether the plaintiff 
was right in treating Monday the 28th 
as the due date for delivery. This depends 
on custom, and among other witnesses 
Mulehand, the plaintiff's Gomasta, has given 
evidence in regard to it. He says that 
where the due date falls on a Sunday in 
respest of goods which have been purchased 
from an European firm, such as the. 
Bombay Company, and sold to an Indian 
dealer, the due date for delivery would 
be Monday. With reference to transactions 
between Marwaries, he says that transac- 
tions are entered into on a Sanday and 
they give and take delivery on Sunday 
aesording to the custom that prevails even 
when there is no Huropean importing firm 
eonserned in the matter, if the goods are 
required, In his srosssexamination it 
appears that he relied on the words 
“thar ke majub, whioh I understand him 
to regard as importing the custom upon 
which he relies into the  oonítraot. The 
evidence of Mr. Morgan of the Bombay 
Company, of Mr. Barker of Messrs, Graham 
and Company, and of Mr. Zellishi of Messrs. 
Ralli Brothers supports the plaintiff firm’s 
case. These witnesses, it is true, were 
unable to give spesific instances of deliveries 
on Monday, when the due date fell on 
Sunday, but they are not | personally 
ooneerned with ^ aotual deliveries, With 
regard to Indian merchants Mr. Zellichi of 
Mesers. Relli Brothers said tbat ihey 
resognise that onstom, and he further 
said that if they wanted delivery of goods 
on a Sunday or holiday they would have 
to advise bis firm beforehand and in that 
ease the office was opened and they would 
e delivery. Lushminarain also supported 


iv ; 4 
the plaintiff, but he qualified his answer 
as regards contrasts between Indian 
merehants. He said "if the goods which 


form the subject-matter of the sontrasct 
are goods purohased from An. European 
importing firm, éhen this. eustom appliés 
but if the goods whioh form the subjeet- 
matter of the sontract between two 
"Marwaries have “no reference to the 
Fiuropean importer’s firm, that is another 
question," Delivery in sush a oase aseord- 
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ing to him must follow whatever: the 
terms are under whioh the sontrast was 
made, The witness  Lunkaran gave 
evidence to the same effect with regard 
to custom and said that in ruah a care 
Monday is the due date. With regard to 
sontrasts between Marwaries, his evidence 
is that where there is a contrast between 
Marwaries the buyer would not get the 
goods on Sunday besause if the goods 
were lying in the importer’s godown, 


they would not be able to give delivery 


on that date since the man who was to 
give delivery sould not get it. He also 
said that it is at the option of the seller 
to give delivery on that day or Monday. 
Phani Bhusan Mitra was called primarily on. 
another point and his evidenae, though sup. 
porting the plaintiff firm as regards custom, 
does not carry the matter any further, 

On behalf of the defendant firm, the 
defendant himself gave evidence and I am 
not prepared to place any relianse on his 
evidence on this point, seeing that I do 
not accept his statement as to what osourred 
on the 27th Ostober. Mr. Laoey says that 
in his estimation delivery should be given 
on the previous Saturday. It is true that 
he says that he never heard of this custom, 
but he does not deny its existence. His 
last answer in whieh he says that the eyi- 
dence that he has given with regard to 
this sustom is based not on what he had 
heard but on what he himself thinks 
it should be, rather detracts from tha 
value of his evidence. Mr. Fildes and 
Mr, Oldfield both say that where the due 
date falls on a Sunday, delivery according 
to the rules of the Bengal Chamber of 
Commeree is given an the previous Saturday. 
They apparently know nothing about any 
guoh oustom, This may be asa result of their 
being guided by a different rule, I should 
observe that when I admitted the rule of 
the Bengal Chamber of Commerce in evidense, 
I did so merely as showing whatthe rule 
is by which these witnesses are guided, and 
it has not been proved as having been 
made by the Chamber of Commeree so as 
to have the forss and effeet whioh a rule 


*of that body undoubtedly would have ina 


matter of this kind. Megraj, both witnesses 
of this name, proved: the fast of deliveries 
being made on Sunday, and Choganlal did 
the same and in one instanoe by the Bombay 
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Company. They also said that when the 
due date falls on a Sunday Indian merehants 
give and take delivery on that day. Ido 
not attach great value to the evidense of 
-getual deliveries being given and taken on 
‘Sunday, beoause the instances are com- 
paratively few.and there is nothing to show 
the actual ciroumstanses or the due 
date. The goods may have been for ship- 
-ment, they may have been delivered before 
the due date, by reason of the due date 
and intervening period being holidays and 
without sush and similar information it’ is 
“not possible to extract from the bare faot 
:anything establishing a rule of sonduat. 
dt is, however, quite olear from the evidence 
that except in special oases European import- 
ing firms do not deliver on a Sunday, and 
‘this circumstance has its effect upon dealinzs 
between Marwaries when tha goods to be 
- delivered are inthe importer’s godown. The 
eonelusion I have arrived at is that where im- 
ported goods to be delivered from the godown 
of the importing firm are eoncerned, and 
where the due date falls ona Sunday or on a 
holiday, the eustom is to give delivery on 
‘the following working day. As between 
Marwaries where such first mentioned son- 
‘dition does not exist, the  oeustom is to 
give and take delivery on the due date even 
jf the due date falls on a Sunday ora holiday. 

I have now to gonsider what would” -be 
the due date under this contrast according 
to this finding. The plaintiffs were the 
Banians of the Bombay Company, an 
importing firm whose goods were the subject 
matter of this conüraot, both of which facts 
were known to the defendants. Tha son. 
tract in suit eontains the words "godown 
due 90 days from 29th July, allowance and 
all other sonditions are acsording to the 
outside (contract) (¢.¢, contrast with 
European firm); interest and sooly charges 
gre according to the inside oustoms ($.6,, 
the eustoms prevailing amongst. the Indian 
merohants)". The words “all other sondi- 
tions" must refer to something not spesifically 
mentioned, butas regards the application of an 
“inside custom” there are no such general 
words. The defendant, when he reseived 
the letter of the plaintiff firm dated the 
28th Ostober, proseaded, as I have already 
found, to alter the date to make it appear 
that it was subsequent to his own letter, 
This is strong evidence that he was well 
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‘agreement between the parties made on 
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aware that the 28th was the due date. 
All these sirsumatanses in my opinion, show 
that the contraet was entered into on the 
basia of the eustom under whieh, if the 
due date falls on a Sunday, the goods should 
be delivered on the following day. I find, 
therefore, that Monday, the 28th Ostober, 
was the due date for delivery under the 
contrast. I also find thatthe plaintiff was 


ready and willing to deliver on the due 


date and as the market rate on the due date 
has not been ohallenged, there will be 
judgment for the plaintiff for Rs, 24,272.3.9 
with oosts on ecale No.2, including reserved 


costs (if any)—interest on deoree at 6 per 


sent, The deoree will not be drawn up until 
the order for amendment has been sompleted 
and the plaint amended,” 

Messrs. B. L, Mitter and A. K. Roy, for the 
Appellant. 

Sir B. O. Mitter, Messrs. S. N, Banerjee and 
R. N. Mitter, for the Respondents. 

JUDGMENT. 
Moo&zERIEE, ÁOTG,, CO, J.— This is an appeal 


from the judgment of Mr, Justise Buekland in a 


suit for damages for breaoh of a contract for 
The terms of the written 


the 9th August 1918 were aa follows: 

This is written to Bhai Hurnundroy jee 
Fulehand by Kasiram Pania with their oom: 
pliments. Further, we have bought from 
you 45 bales, of Grey Shirtings No. B5. 
456 15 15 of Mahadeo Company, at Rs. 26.8 
annas, ready goods; godwn due 90 days 
from the 29th July; allowanee and all 
eonditions are according to the outside (oon. 
tract) (that ir, contract with European firm) 
interest and eooly sharges are according to 
the inside customs (f e, the customs prevail. 
ing amongst the Indian mershants), Broker 
Meghrajee Ramkumar Serowges,”’ 

The sase for the plaintiffs is that ashe 
due date of. delivery, namely, the 77th Os. 
tober 1918 (the ninetieth day from the 
29th July 1915), was a Sunday, the contrast 
sould be performed on the following day 
acoording to a well-known usage in the 
market whieh was described in the following 
terms : 

“There is a well-known usage in the 
market in oonnestion with European: im. 
porting firms that if the due date falls ‘on 
a Sunday or on a publio holiday, the same 
is exoluded and the following day ig taken 
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as the due date. The plaintiff firm and the 
defendant firm are well aware of the said 
usage and have always acted in conformity 
thereto.” 

The plaintifis allege that, assording to 
this usage, the due date for delivery 
under , the contraot was the 28th 
Oetober 1918, when they  tendered the 
gooda to the defendants, who refused to accept 
delivery. The plaintiffa accordingly olaim 
damages on the basis of the differenae bet. 
. ween the sontrgot rate and the market rate 
on the due date. The defendants repudiate 
the slaim on the ground that the usage 
alleged by the plaintiffs has really no exist. 
ence and assert that transaetions are carried 
on according to a different practise which 
they described as follows: 

" In transactions with the European firma 
if the due date falls on a Sunday, delivery 
is taken and given on the previous Saturday 
and not on the following Monday. In 
transactions between Indian firme, the due 
date is adhered to, irrespeetive of ita being 
a Sunday or a week day, and delivery is 
given and taken on the Sunday, if that be the 
due date." 

The defendants thus maintain that the 
due date under the contract was, as stated 
in the dosument itself, Sundsy, the 27th 
Ostober 1918, and they add that they offered 
io take delivery on that day, but the plaint. 
iffs failed to give delivery as they had not 
the goods and were. really notin a position 
to perform their part of the contract. Mr. 
Justisa Buckland has rejected as untrust- 
worthy the evidenoe addused by the defevd. 
ants to establish the alleged demand for 
delivery and tender of the price on 
Sunday the 27th Ootober 1913. He has 
further held that the plaintiffs have proved 
the existence of a usage that in respect of 
imported goods to be delivered from the 
godown of the importing firm, if the due 
date falls on Sunday or on a holiday, 
delivery is given on the following working 
day. On this basis, Mr. Justice Buckland 
has held that the due date under the 
eontraot in suit was the 28th Oatober 1918 
and thatalthough the plaintiffs wera ready 
and willing to*deliver the: goods on that 
date, the defendants refused to assept de- 
livery. The slaim has assordingly been 
desreed with costs. The defendants -have 
BIW appealed against this deoree. 
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We may state at the ontset thai we sea 
no reason to doubt the correctness of the 
conclusion that there was no demand for 
delivery and tender of the price by the 
defendants on the 27th Ostober 1918 as 
alleged by them. The market on that date 
was against the defendante, aud apart from 
aontradistions in the oral evidence, if is ex- 
tremely improbable that they would, óf their 
own motion, offer to oarry out the bargain 
on their part and thereby ba involyéd in a 
heavy’ loss. We reject this part of the 
story of the defendants without hesitation 
as wholly. unreliable. The real sontroversy 
in the appeal is, was there a valid trade 
usage as alleged by the plaintiffs, and, if sc, 
what was ita effest upon the sontrast between 
the parties. 

Aosording to the  plaintiffe, thera is a 
well-known usage in the market in connes- 
tion with European importing firms that if 
the due date for delivery of goods falla on 
a Sunday or on a publio holiday, the 
following day is taken as the due date. 
As regards transactions with European 
firms, there oan be no doubt that the 
alleged usage ia fally proved. Mr. Zallishi, 
manager of the piese goods department of 
Ralli Brothers, states that they hava a 
eustom by whish when the goods (ready or 
forward) fall due to be delivered on a 
Sunday or holiday, they deliver them on 
the next following day. Mr, Barker, who 
is in oharge of the piece goods depart. 
ment of Graham & Co., states that when 
the due date for delivery on a sontract 
for sale of goods falls on a Sunday, 
his firm gives delivery. on the following 
working day, that ie, on the first working 
day after Sunday. Mr, Morgan, who. ia in 
oharge of the pieoe goods department of the 
Bombay Company, deposes that ,when tha 
due date under a sontrant for delivery of 
pieso goods falla on a Sunday delivery is 
given, sesording to usage, on the Monday 
following. In odr opinion, the “evidence is 
conslusiye that in traneastions with Europsan 
firms, on the sale of piesa goods, if the due 
date for delivery falls on a Sunday, the 
delivery is givan on the next following day, 
and by usage this is regarded by all concern. 
ed as due performanse of the contrast. This 
is also clearly consistent with the probabi- 
lities,.as European firm’, prima facie, would 
not ba. kept open for business on Sundays. 
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The next point for sonsideration is, whether 
the same usage prevaila with regard to tran- 
‘actions between Indian dealers, when the 
subject matter of the sale is goods purehased 
from a European firm of importers. The 
balanse of evidense, in our opinion, points 
to the sonelusion that the question should 
be. answered in the affirmative, Mr, Zallishi, 
to whose evidense we have just referred, after 
stating the usage of his firm, adds that 
Indian merchants who deal with them re- 
sognise the usage. To the same effect is the 
evidenee of Lakshminarayan and Loonkaran, 
who are members: of respeotable firms of 
piese goods dealers and who sonfirm the 
` testimony on oath of Mulehand, the Manib 
' Gomasta of the plaintiffs. The existence of 
the usage alleged by these witnesses is 
highly probable, besause if the goods are 
lying in the godown of the importing firm, it 
is impracticable to give delivery on a Sunday; 
in such eiroumstanoes one would expect that 
delivery would be acsepted if -given on the 
next following working day, just as in 
the ease of direst traneastions with European 
firms. We are not unmindful that there ia 
some evidense to show that delivery may be 
had on & Sunday, even from a European 
.firm, by previous arrangement; but it is 
plain that such delivery, where given, is in 
the nature of à consession for the aonvenienase 
or acsommodation of the purchaser. Our 
attention has also been drawn to a ruling 
given by the Bengal Chamber of Commeroe 
on the 25th June 1902, in the following 
terms: 

" Sundays and Charter Party Holidays in 
relation to Mersantile Contraota.— (Goods fall. 
ing due for delivery on Sunday or on a 
Charter Party and shipping holiday must be 
delivered on the day previous to the Sunday 
or the Charter Party and shipping holiday, 
as the case may be." 

'" No evideriee has been adduced to show the 
eiroumstanoes under whioh the ruling was 
given ; it.is clear, however, that this has not 
been regarded as univereally or éven general- 
ly binding by mersantile firms and has’ not 
been observed by sueh firms as Ralli Brothers 
and Graham & Oo. It is further worthy of 
note that it is not the ease for the defendants , 
that they demanded delivery on Saturday 
the 26th Ostober 1918 as the due date. 
Their allegation is that Sunday was the due 
date; eonsequently the ruling of the Bengal 
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Chamber of Commeroe just mentioned oan ba 
of no possible assistance to them. This 
takes away from the value of the evidensa 
of Mr, Fildes, who is piece goods sales- 
master of David Sasoon & Co. (presumably 
a firm of non-Christian Jews) and who states 
that his firm has followed the Chamber of 
Oommeree ruling. A similar observation 


‘applies to the evidenes of Mr. Oldfield of 


the Overseas Export and Import Company, 
& firm whieh has acted on the Chamber 
of Commerse ruling. It is not nesessary 
to refer in detail to the other evidenes 


on the record, as, an the whole, we agree 


with Mr, Justice Buekland that the usage 
alleged by the plaintiffs: sovers not merely 
direst fransastions with European firms but 
also transactions relating to goods imported 
by European firms and delivered from their 
godowns. In the ease before us, as the 
defendants were aware, the plaintiffs were 
the Banians of the:Bombay Company, an 
importing firm whose goods were the subjest- 
matter of the sontrast. In such  eirsum. 
stances, the usage, if valid in law and not 
inconsistent with the written contract, would 
be applicable so as to make Monday the 28th 
Ostober 1918 the due date for delivery. 

It is well settled that, in the absense of 
statutory provision or trade custom or usage 
to that effect, the faot that the performance 
of & contrast falls due on a holiday does not 
alter the rights of the: parties by suspending 
the transastion of private business. T'hisis well 
illustrated by the ease of Richardson v. God- 
dard (1), where a ship arrived in port with a 
sargo of eotton and on a holiday discharged 
the goods, whieh were destroyed by assidental 
fire before they were removed. "The question 
arose, whether there had been good delivery. 
It was ruled by the Supreme Court of the 
United States that in the absence of proof, of 
statutory or eusfomary prohibition of «he 
transaction of business on a holiday, the 
delivery must be deemed to have been valid 
so as to throw the loss on the sonsignee. Sub- 
stantially to the same effect is the deoision of 
Farran, J..in Lalchand Balkissan v. Kersten (2). 
Consequently, in the present ease, the plain 
tiffs have to establish that they were entitled 
to perforni the eontrast on te day following 
“the Sunday, by reason of the existence of & 


(1) (1859) 28 Howard 28; 64 U. S. 412, 
(2) 15 B. 338; 8 Ind. Dee, (N. s.) 280, 
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valid usage whish may be deemed to have 
been incorporated in the sontrast between 
the parties. As was pointed ont by Sir John 
Ooleridge in Juggomohun Ghose v. Manick- 
chund (3), euch mercantile usage, though it 
needs not either the antiquity, the uniformity 
or the notoriety of eustom, must be so well 
known and acquiesced in that it may be 
reasonably presumed to have been an ingredi- 
ent tacitly imported by the parties into their 
contract. To the came effect is the observation 
of Baron Parke in Gibson v. Small (4): 

“The sustom of trade, which is a matter 
of evidence, may be used to annex incidents 
to all written eontraate, commercial or egri- 
cultural, and others which do not by their 
terms exelude it, upon the presumption that 
the parties have sontracted with reference to 
such usage, if it is applicable.” 

It is consequently plain that the usage of 

‘which evidence is received must not be 
repugnant to or inconsistent with the written 
eantract. This vew is lucidly expressed by 
Coleridge, J., in Brown v Byrne (5):— 

"In all contracts, as to the subject matter 
of whioh known usages prevail, parties are 
found to proseed with the tasit assumption 
of these usages ; they commonly reduce into 
writing the special particulars of their 
agreement, but omit to specify these known 
usages, which sre inoluded, however, as of 
course, by mutual understanding, Evidence; 
therefore, of such insidents ia receivable. 
The contrast, in truth, is partly express and 
in writing, partly implied or understood and 
unwritten But in these oases, a restriction 
is established on the soundest prinoiple, that 
the evidence received must not be of a par- 
ticular which is repugnant tc, or inconsistent 
with, the written sontraet, Merely that it 
varies the apparent contract is not enougli 
to exclude the evidenee, for it is impossible 
to gad ány material incident to the written 
te: ms of a contract without altering its effect, 
more.or less”? See also Hoss v. Shaw (6). 

Butin order that the materiel inoident 
whioh itis sought to annex should fall within 
the exception of repugnanoy, the insident must 

(3)7 M. IL A. 263; 4 W. R. (P 0.) 8; 1 Suth, P. C. 
J, 867; 1 Bar. P. C. J 681; 9 E R 8308, 

(4)(1853) 4 H. LeC, 853 at p. 597: 1 Com. L. R. 363; 
17 Jur. 1131; 10 E. R. 499; 94 R. R. 188. 

C (8) (1854) 3 El. & Bl. 708; 9 Com. L. B. 1599; 28 L.J 

Q. B. 818,18 Jur, 700; W, R. 471; 118 E. R. 1306; 97 


R. ER. 115, d — 
(6) (1917) 2 Ir. R, 307. 
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be auch as, if expressed in the written oou- 
tract, would make it insensible or inoonsist- 
ent or thoroughly unreasonabie. See the 
observations of Coleridg», J. in Outhberé v. 
Oumming (7). of Lord :'ampbell, C. J. in 
Huwfrey v, Dale (8:, of Cockburn, O. J., in 
Dale v. Humfreu (9), of Kesting, J., in 
Russian Steam Navigation Trading Co. v. 
Silva (10), of Lord Hsber, M. R, in 
Aktieselkab Helios v. Ekman & Co. (il), of 
Stephen, J., in Barrow v. Dyster (129 and of 
Kennedy, J., in Gulf Line v. L'gock (13). 
These enses show taat the real d.íffieulty in 
interpretating transaetions of this eharaoter 
lies in the reconoiliation of two eorflicting 
principles, namely, first, that evidence of 
usage is admissible on the presumption that 
the parties did not mean to express in writ- 
ing the whole of the contract by whioh they 
intended to be bound but contrasted with 
reference to those usages, and, secondly, that 
the evidence received mast rot be of a term 
whish is repugnant to or insonsistent with 
the written contract. The distinotion is well 
put by Mr, Justice Story in Beesids, The(14); — 

"The true and appropriate offiae of a 
usage or oustom is, to interpret the otherwise 
indeterminate intentions of parties, and to 
ascertain the nature and extent of their 
contracts, arising not from express stipula- 
tions, b&t from mere implications and pre- 
sumptions, and ac's of a doubtfull or equivocal 
charac er It may also be admitted to 
ascer'ain the true meaning of a particular 
word or of partioular words, in “a given 
instrament, when the word or words have 
various senses, some common, some qualified, 
and some teshnical, aocordipg to the subjest- 
matter io whish they are applied. Bat I 
apprehend that it- san never be proper to 
resort to any usage or oustom to control or 
vary the positve stipulations in a written 

(7) (1856) 11 Ex. 405 at p: 408,24 L, J. Ex. 3103. 
1 Jur. (x. s.) 686,3 W. R. 553; 23 L, T. 285; 106 B. B, 

Ey . 
Us (1857) 7 El &,Bl. 208; 110 R. R. 687; 26 L.J. 

B.187; 8 Jur N s. Bli 119 E. R. 1246. * 

(9) (1858) EL Bl. & El 1004; 5 Jur. (N. s.) 19); 
113 È R. 96'; 27 L. J. Q B. 8900; 6 W. R. 864; 120 
E. H. 758. 

(10) (1*63) 13 C. B. (x. 5.) 610 ab p 618; 134 R. R, 
676; 148 E R. 212, : 

(11) (1897) 2 Q. B. 88; 86 L. J. Q. B. 538; 76 L T 
537; 8 Asp. M. C. 244 2 Com. Cas. 163. 

(12) (1554) 13 Q. B. D. 636; 61 L. T. 573; 38 W.R, 
Ec (1901) 7 Com. Cas. 118 T. L B. 14, | 
(14) (1887) 2 Suma. 667, : r 
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contrast, and a foritori, not in order to oon- 
tradiot them. An express sontrast of the 
parties is always admissible to supersede, or 
vary or control a usage or custom: for the 
latter may always be waived at the will of 
the parties. But a written and express 
contract cannot be controlled or varied, or 
contradicted by a usage or custom ; for that 
would not only be to admit parol evidence 
to contro], vary or contradict written son- 
tracts, but it would be to allow mere pre- 
sumptions and implications, properly arising 
in the absense of any positive expressions 
of intention, to sontrol, vary or cortradiat 
the most formal and deliberate declarations of 
the parties To the same effast is the 
desision of the House of Lords in Produce 
Brokers Oo. v. Olympia Oil ani Cake Oo, 
(15) and of the Court of Appeal in Westacott 
v. Hahn (16). 

. The plaintiffs must sonsequently not only 
prove the existence of a trade usage but also 
establish that the usage when read into the 
written contract does not mike it insenaible 
or iuconsistent. Wa mast, in this eoanestion, 
bearin mind that the mere fart that the 
usage varies the apparent contract is not of 
itself auffisient to exclade the evidence, for it 
ig manifestly impossible to add any material 
incident to the written terms of a oontrast 
without altering its effect, more or less, The 
test is,. whether tne issident, if expressed 
in the written aontrast, would make. it 
insensible or ineonsistent or unreasoasble. 
Examined in the hght of the prinsiple thus 
understood, the ease of the plaintiffs is free 
from diffisulty. The written contract states 
explicitly that the due date of delivery is 
ninety daya from the 29th July 1918, that is, 
the 27th October 1918, We have then to 
read into the gontrast the proviso that if 
suca date falla on a Sanday, the lue date 
will ba the day following. It may be 
éóonseded that this does vary, the apparent 
eontract; indeed, if it did not, the parties 
would not seek to prove the usage; but 
alibough the apparent‘ contract is varied, the 
sontract as modified is sensible and aalf- 
consistent. The added term sonsequently 
is not open to the objection of repugaanay 
We hold aesordingly that the plaintiffs have 


(15) (1916: 1 App Cas. 3&4; 35 L. J. K. B. 160; 114 
L. 7.94 21 Com Cas 340, 60 8 J. 7434 T. L, R. 116. 
~ (14) (1918) L K. B. 495; 37 L. J. K. B. 653; 118 L, 
T. 615; 62 S, J. 343; 84 T. L, R, 257. 


proved the existense of a legal custom 
annexed to the written contrast. 

The reanlt is that the deoree made by Mr. 
Justice Buskland is affirmed and this appeal 
dismissed with coste. 

PLETOHER, J.— [ agree. 

Appeal dismissed, 


Res Ge e nera 


BOMBAY HIGH COURT. 
SEcoND Oivin APPEAL No. 1027 or 1918, 
Marsh 9, 1920. 
Present :—Mr. Justios Shah and 
Mr. Juatice Hayward. 
KUVERJI KAVASJI SHETI--—PLAINTIFF-— 
APPELLANT 
16r8'48 
Tag MUNIOIPALi:IY or LONAVALA— 
Der«ND.5NT—Hh«4880 -D«NT, 

Transfer of Property Act (IV of 882), s. 128 Gift 
—BRegistered deed, whether indispensable Consent to 
Pind gift, whether sufficient to vest property m 

onee. 


Under section 123 of the Trausfer of Property Act, 
& registered conveyance is an essential requisite of 
a valid gift of immoveable: property. Mere consent 
to make such a gift is not sufficient to vest the 
property in the donee. [p. 404, col, 1] 


Second appeal from the deasion of the 
Joint Judge, Poona, in Appeal No. 147 of 
1917, eonficming the dearee passed by the 
Subordinate Judge, Wadgam, at Lonavala, 
in Oivil Suit No 629 of 1914, 

Mr. 3 Y. ibhyankar, for the Appellant. 

Mr. V. D. Limage, for the Respondent. 

JUDGMENT. 

Suan, J.— This second appeal arises out of 
a suit bronght by the plaintiff to resover 
possession of certain land from the Mani. 
oipality of Lonavala. The Mauniocipality took 
possession of the land in suit for the 
purpose of making a road in June 1903, 
In July 1/708 the  p'aintiff'ls father was 
pressed by the Managing Committee of the 
Manicipslity to give over thg land to the 
Municipality by way of gift,: and, assording 
to the finding of the lower Appellate Court, 
which may be taken asa fact how, the plaint. 
iff’sfather sonsented to make a free gift of tha 
land to the Municipality. Beyond resording 
a resolution with referense to this so called 
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gift nothing further was done by the 
Maunieipality, nor by the plaintiff’s father. 
Plaintiff's father died a few years later ; 
and in 1914 the present suit was filed by 
the plaintiff to recover possession of the land 
from the Municipality. The defendant pleaded 
that tho plaintiff's father had acquiessed in 
the possession of this land being retained by 
the Municipality forsuoh a long time and 
that on account of his eonsent to make 
& gift of the land to the Municipality the 
plaintiff's title was extinot. 

In both the lower Oourts the defendant 
has sucseeded and the plaintiff's suit has been 
dismissed. 

In the appeal to thia Court it is urged 
on behalf of the plaintiff that in the absence 
of any registered deed as required by seation 
123 of the Transfer of Property Ast, the 
gift. could not be complete i in law and that 
the title to the land is still vested in the 
plaintiff. On behalf of the respondent 
Municipality there is practically no answer 
to this contention based on the provisions 
of. section 123 of the Transfer of Property 
Act. But itis urged that the plaintiff is 
estopped from contending that the title is 
still vested in him in sonsequence of what 
happened between the plaintiff’s father 
and the Managing Committee of the Mani- 
oipality in July 1908, It is slear that the 
mere consent of the plaintiff's father to 
make a gift of the land was not suffisient 
to vest the land in the Munisipality, 
Aosording to section 123 of the Transfer 
of Property Aot the title is required to be 
conveyed by a registered deed signed by the 
donor and attested by at least two witnesses. 
That was not done, and, therefore, in law 
the title remained in the plaintiff, The 
suit is brought within twelve years from 
éhe date on which the Munisipality took 
possession, and unless the plea of estoppel 
is made out, it is clear that the plaintiff 
is entitled to recover possession of the 
land. 

As regards estoppel it appears that the 
Municipality took possession of the land 
and used it for the purpose of the new 
road before the understanding between the 
plaintiff's father and the Managing Committee 
was arrived abadan July. It is urged, however, 
in the argument before us that & part of the 
road was completed after this arrangement 
and that the Munisipality aeted to that extent 


on what was represented to them by the plaint- 
iff's father in July 1903. Theevidense, bear 
ing on this point to which cur attention has 
been invited, shows that substantially all 
that the Munisipality had to do was done 
prior to July 1908; and even if a part of 
the road was completed after this under. 
standing between the plaintiff's father and 
the Munieipality, I think substantially the 
Municipality aeted on its own responsibility 
and prior to any assurance given by the 
plaintiff's father, It is not, therefore possible 
to apply the provisions of sestion 115 of 
the Indian Evidenee Act on that ground. 
It is urged, however, that the Municipality: 
omitted to take the necessary legal steps 
to acquire this land in consequence of the 
plaintiff's father having given his consent 
to let the Municipality have the land. I 
am not aatisfied by any means that such 
an omission on the part of the Municipality 
is sufficient to oreste an estoppel under 
gestion 115. The omission is easily attribu- 
table to the ignoranse of the Muaisipality 
of their legal position as to tbe title to tha 
land on the strength of the assurance 
given by the plaintiff's father, and there is 
apparently no evideuce whatever in the case 
to " jugtity the sugges'iun made before us that 
this omission was due to tha assurance 
given by the plaintiff'sfather. I do not think 
that the proved faets create any estoppel 
against the plaintiff. 


The plain position seems to be that 
both the plaintiff's father and the Munisi- 
pality failed to realise the effeat of sestion 
123 of the Transfer of Properiy Aot. The 
Mun;cipality failed to take the essential 
step of having a registered conveyance from 
the plaintif'a father, and the plaintiff's 
father omitied to give legal effeet to what 
he then according to the finding undoubtedly 
intended to do. Under these sireumbtanees, 
however improper it may appear for the 
plaintiff to assert his title to the land at 
this aistunce of vime, | do not think tbat 
in law be could be denied the relief 
by way of possession whion he olaims in the 
suit. 


The area of the land, to whieh the plaint- 
iff is entitled, has bean atated before us 
to be 9f mrang “ga found by the trial 
Court. ‘Ihe deoree must be . limited, to 
that area, 
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I. am, therefore, of opinion that this appeal 
must be allowed, that the desrea of the 
lower Appellate Court must be reversed and 
that there should be a deeree in favour 
of the plaintiff for possession of the land 
in suit measuring 94 gunihas. 

I do not think that any case is made 
ont for allowing mesne profits to the plaint 
if. It is an open piece of land with 
regard to whish there could hardly be any 
amount of mesne profts, and having regard 
to all the eireumstanees sonnested with the 
dase I do not think that the plaintiff is entitled 
to any mesne profits. 

In view of the finding that the plaintiff's 
father bad sonsented to make a gift of this 
land tothe Munisipality, I think thatthe plaint- 
iff should not be allowed any costs against 
the Municipality. The parties to bear their 
own osts throughout. 

The defendant’s Pleader suggests that 
some reasonable time should be fixed for 
delivering possession of this lend to the 
plaintiff and the plaintiffs Pleader has no 
objestion to three months being allowed. We 
acsordingly direst that the deeree for posses- 
sion will take effest on the expiration of three 
months from to-day. 

HAYWARD, J —I agree that the plaintiff is 
entitled in strict law to reeover possession 
of this strip of land. I agree that the 
plaintiff is not entitled to mush sympathy in 
view of his conduct in going bask upon 
the promise of his father. It is on the 
other hand a well.resognized rule of law 
that powers eonferred on publie bodies must 
he exercised stristy within the limits express- 
ly allowed by the law and it has bsen 
slearly shown in this case that the powers 
. fto aequire land for publie purposes oon. 
. ferred by law were unfortunately not stristly 
exersised by the defendant Munisipality of 
Lonavala. The defendant has, therefore, been 
driven to fall back upon the defence of 
aequiessense, & considerable period amount- 
ing to about eleven years having elapsed 
before the repudiation of the promise given 
tothe Munieipality. But asquiessence cannot 
be successfully pleaded unless it should 
refer to equitable relief or should amount 
to an estoppel preventing resourse to a legal 
remedy. It would; therefore, be nesessary 
in this oase to establish an estoppel,as this 
is a ense of a legül remedy. It has’ no 
doubt been proved that there was a promise 


whieh led to a belief that the ownership 
of the land had been transferred. But it 
has not been proved that anything whatever 
was done upon the strength of that belief. 
The road itself would appear to have been 
prastically completed before and not after 
the promise whioh was the foundation of 
that belief. It has been suggested that an 
act would also inelude an omission and that 
there was the omission to take the necessary 
steps to acquire the land. But no endeavour 
whatever was made at the trial to prove 
that if was ever debated whether steps 
should or should not be taken to acquire 
the land. No acts or omissions have in faot 
been established on the part of the Muni. 
eipality whieh would, in my opinion, have 
justified us in applying the provisions 
relating to estoppel contained in sestion 
115 of the Indian Evidenee Aet. The gift 
itself was, a8 pointed out by my learned 
brother, incomplete and it sould in: the 
sircumstanees have only ripened into title 
by a complete twelve years’ adverse posses- 
sion or by a registered deed under sestion 
123 of the Transfer of Property Aet. 

There should, therefore, in my opinion, 
be the desree proposed for possession within 
the period named by the parties without 
mesne profits and eash party bearing his own 
eosts. 


Decree reversed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Orper No, 126 
or 1919. 

June 16, 1920. = 
Present:— Mr. Juntise Coutts and 
Mr, Justice Sultan Ahmed, 

Babu CHANDRESHWAR PRASAD 
NARAIN SINGH—Dnurenpant— 
ÁPPELLANY 
versus 
Babu BISHESHWAR, PRATAP 
N, SAHI AND ANOTHER-— DEFENDANTS 
Nos. 3 axp 4— RESPONDENTS. 

Civil Procedure Code (Act Ye of 1908),0. XL, v. 1 
(a) —Receiver, appointment of, after termination of 
litigation, legality of. 
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NAMDEY SATYASHET V. DHONDU SADASHIV, 

, À Court has no jurisdiction to appoint a Receiver 
in respect of property regarding which no litigation 
is-pending. 

' Appeal from a desision of the Subordinate 
Judge, Muzaffarpur, dated the lat May 1919, 

' Messrs. P. K. Sen and Jalgobind Prasad 
Stnha, for the Appellant. 

' Mr. S. A. Asghar, Government Advoeate, 
and Mr. Fakhruddin, for the Respondents. 


. JUDGMENT. 

, Covtre, J.— This is an appeal against an 
order of the Subordinate Judge of Muzaffar- 
pur, sontinuing the appointment of a Re- 
geiver, - 

It appears that during the pendensy ofa 
certain suit a Reseiver was appointed to 
the estate of Musammat Malkrani Kuer., 
There were four defendants in the sut. The 
suit was eompromised by the plaintiff and 
the defendant No. +, the plaintiff admitting 
ihe slaim of the defendant No. 1. The 
defendants Nos. 3 and 4 objested to the 
compromise but the Court by a judgment, 
dated the 20th of January 1919, dismissed 
the plaintiffs suit. On the 23rd of March 
1919 the Reseiver who had been appointed 
in this suit filed his aceounts and apparently 
would bave been discharged, but the de. 
fendants Nos. 3 and 4 objected to his discharge 
and wished the property in respec: of whioh 
the Reseiver had been appointed in the suit to 
eontinue in his possession for better preserva- 
tion. This has been allowed and itis against 
this order that the present appeal has 
been filed. Although the order is an order 
eontinuing the appointment of the Reosiver, 
the order cf sontinuance has merely 
been passed for the sake of sonveniense and 
actually what has been done is that & fresh 
Reseiver has been appointed. 

The point which is argued by the learned 
Counsel for the appellant is that there 
being no litigation pending regarding the 
property in respect of which the Receiver 
has been appointed, the learned Subordinate 
Judge hal no jurisdietion to make this 
appointment. In my opinion this contention 
must suoseed. Under the old Code of Civil 
-Proeedure when a suit had been decreed 
the Court had no power to appoint a 
Reseiver, but under the present Code the 
power of appointment of a Reseiver Las 
been extended and the Oourt has power 
under Order XL? rule 1 (a), to appoint a 
“Revsiyer of “any property whether before 
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or after the decree.” This, however, obvious- 
ly refers only to the aopointment of a 
Heseiver in respest of the property in 
regard to whioh litigation is pending, that 
is to say, as longas a suit before the Court 
remains lis pendens, the functions of the Rose 
ceiver will continue until he is discharged 
by ihe order of the Court, Although the 
dismissal of a suit may in some oases mean 
the discharge of the Receiver, still the Court 
has jurisdistion over the Recsiver who is 
an offiser of the Court, The-Court has 
jurisdistion to require accounts from the 
Reseiver, to allow parties to examine ao- 
counts and to deal with all matters eonnested 
with the management-of the Reseiver, If 
in this oase . the Receiver had merely 
been continued until his accounts had 
been examined and disposed of, there 
would have been no objestion to the 
order, but this is in. fact not what has 
osourred, As -I have already said, a new 
Reeeiver has been appointed ard has been 
appointed as sa Receiver of property 


in regard to whish no litigation is 
pending before the Court, either in the 
form of a suit or in the form of 
an execution proceeding. Tne order is, 


in my opinion, entirely without jurisdiation. 
I world, therefore, set if aside and decree 
this appsal with ooste. 

. BULT.N Aumep, J.—I agree. 


Appeal decreed, 


BOMBAY HIGH COURT. 
SeooND Civin appa L No. 1053 of 1918. 
January 27, 1920, 

Present:— Sir Norman Maoleod, Kr., 
Chief Justice, and Mr. Justice Heaton. 
NAMDEV SATVASHET SHIMPI— 

PLAINTIFRF— APPELLANT 
t Orsus 
DHONDU SADASHIV PATIL—DEFEnDANT 
— RkSPORDENT. 
Registration Act (XVI of 10! &), a 17—Sale-deed — 
Agreement to reconvey, unregistered, odmissibitity of 
— Construction ot documeni— Sale-deed and agreement 


fo rconvey, whether amount to mortgage~ Extrinsic 
evidence, admissibility of. 
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Defendant sold certain property to plaintiff. At the 
same time the latter exeonted an unregistered agree. 
ment io reconvey the property to the defendant 
after five years Defendant continued in possession 
of the property under a rent-note In a suit by the 
plaintiff to recover possession of the property: 

Heid, (1: that under the circumstances, it could 
not be said that there had been misrepresentation by 
the plaintiff: [p. 407, col. 2.) 

(2) that the agreement to reconvey, being unregis. 
ee not be admitted in evidence, [p. 407, 
col, 2 

Where the question is whether a sale-deed and an 
agreement to reconvey make together a mortgage 
by conditional sale, the Court must look to the actual 
contents of the documents and construe them accord- 
ingly. But it may be that there is such extrinsic 
evidence and circumstances which show the relation 
of the written language to existing facts and the 
Court might be able to come to the conclusioa 
that the documents which on the face of them 
constitute a sale, and an agreement to reconvey 
within & certain period or after a certain period; 
amount to a mortgage [p, 407, col. 2.] i 

Sebond appeal from the desision of the 
First Class Subordinate Judge, A. P., at 
Nasik, in Appeal No. 164 of 1917, revers- 
ing the desree passed by the Subordinate. 
Judgeat Satane, in Civil Suit No. 118 of 


1916. 


Mr. A, O, Nathaye for Mr. P. B. Shingne, 
for the Appellant. 
Mr. S, R. Bakhale, for the Respond- 
ent. 

JUDGMENT, T 

Macteop, O, J.—The plaintiff sued to 
recover possession of the plaint lands and 
house, together with tbe crops standing on 
the lands, and Rs, 190 for damages for the 
loss of rent of the lande, and Rs. 18 
for damages for loss of the house rent 
for three years before suit, and future 
profits. He based his suit on rent notes. 
The defendant contended that heand his 
brother unwillingly passed the sale deed of the 
plaint property to the plaintiff's father; that 
the property was worth Rs. 2,400 or 2,500, 
and the sale deed was got instead of a 
mortgage deed so that the debt might be 
soon satisfied; that they passed the deed 
as persons in need and because the plaintiff's 
father represented to them that he would 
not claim ownership over the property; 
that the plaintiff's father had given them 
an agreement in writing to resonvey thee 
property to them on satisfaction of the 
debt so that the defendants might have confi- 
dence after passing the sale deed. 
. The plaintiff purchased the property in 
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1895, At the same time he passed an 
agreement to reconvey the property after 
five yearr, This doenment was not regis. 
tered, Thereafter plaintiff leased the land 
to the vendor. The trial Judge held that 
secticn IQA of the Dekkhan  Agrienl.. 
furists’ Relief Act would not ap ly, and 
that the agreement to reconvey contd not 
be looked into for want of registration, 
Therefore, he passed a deoree in favour 
of the plaintiff, This deoree was reversed. 
on appeal, the learned Appellate Judge 
soming to the sonelusion that there had 
been misrepresentation, that the defendant 
and his brother would never have passed 
the sale deed if the plaintiff's father had 
not assured them that their ownership was not 
lost and that they would be allowed to redeem. 
I think really the learned Judge did not 
mean that there was misrepresentation at 
the time the transaotion took plaoe, but 
that the representation made at the time 
had not been adhered to thereafter by the 
plaintiff, and tbat in reality the plaintiff's suit 
was in fraud of bhe representation made by him 
in 1295. However that may be, the argument 
that the transastion must ba sonsidered a 
mortgage, beeause there had been a mis. 
representation at the time the doonment was 
signed, eannot be upheld. - 

The real question is whether the sale-deed 
and the agreement to reconvey make to- 
gether a mortgage by sonditional sale, 
Striotly speaking, the Oourt has to look 
to the actual sontenta of tbe dcoonments, 
and construe them assordingly. Bat it may 
be that there ia susah extrinsic evidence and 
oiroumstanoes which show the relation of the 
written language to existing facts that, there. 
fore, it would be possible to come to the 
sonelusion thatthe doouments whieh on the 
face of them oonstitute a sale, and an agree.» ` 
ment to resonvey within a sertain periods or 
after a certain period, amount to a mortgage, 
But the oase was not treated in either of 
the Courts below on that footing. It was 
never suggested anywhere, as faras I aan 
gee, thet these two documents constituted a 
mortgage by conditional sale. The defend. 
ant’s sase appears really to have been one 
for specific performanse of ín agreement to 
resonvey, aod that defence could not succeed 
for many reasons. Therefore, as it has never 
been suggested in the lower Conrts that 
there was a mortgage by conditional sale, it 
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would be very diffienlt for this Court to some 
to that eonelusion on the evidense before it. 
There might be eases in whieh extrinsic 
evidenee and sirsumstanses would be so 
strong that we sould some to the sonslusion 
that the parties intended to effest a mort. 
gage by conditional sale. But we do not 
see such exirinsie evidence in this sane. 
Certainly not of sush a strong sharaster that 
we sould possib'y upset the desision of the 
trial Court. We, therefore, think that the 
appeal must be allowed, and the deoree of the 
trial Court restored, the appellant being 
entitled to his sosta throughout, 

E Hratow, J,—I agree, I think the only way 
in which a conclusion in favour of the defend. 
ant could be arrived at would be by holding 
that the transaction of 1895 wasa mortgage 
by conditional sale, But that is not the 
ease made out, or dealt with, in either of the 
Courts below, and it would be irregular for 
us to re-estimate the evidence and on our 
own sceount arrive at a conclusion that a 
mortgage by sonditional sale was actually 
entered into. We eannot, I think, do that in 
this ease, The reasoving of the lower Appel- 
late Court seems to me to be faulty, mainly 
beeause the Judge has used the word 'mis- 
representation," when apparently he meant 
representation. Consequently his argument 
is fallasious, for the eonelusions whioh follow 
from a ease of misrepresentation are not 
those whish follow from a ease of repre- 
sentation. Here undoubtedly, on the facts 
as stated by the lower Appellate Oourt, 
there was not a misrepresentation. There 
was 8 representation ‘that the land would 
be re sold after five years, and that 
representation was in writing. That writing, 
however, was not registeréd; so it cannot form 
a part of the disposition of the property. We 
must restore the desree of the first Court 
witH" eosts throughout, 


Decree reversed. 
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CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Osper No. 67 or 1920. 
July 23, 192). 

Fresent : —Sir Asutosh Mookerjee, Kr. 
Acting Ohief Justice, and Justiee Sir 
l Ernest Fleteher, Kr. i 
NIBARAN CHANDRA DUTT.-PrAINTIFE 
— APPELLANT 
- versns 
MARTIN & Co. AND - ANOTHER—DEFENDANTS 


— RESPONDENTS. 

Linitation Act (IX of 1908), ss. B, Ca S NR 
Time requisite for obtaining copies, commencement of— 
Application for copies made after expiry of period for 
appealing—Appellant, whether entitled to any deduction 
—Appellant misled by practice of Court—Time for 
appealing, whether can be enlarged. 


Where, for the purposes of an appéal, an appli- 
cation for copies is made after the expiry of the 
period prescribed for appealing, the appellant is 
not entitled to deduct, under section :2 of the 
Limitation Act, the time requisite for obtaining 
copies in computing the period prescribed for the 
appeal. The “time requisite for obtaining a copy" 
counts from the date on which the application for 
a copy is made. (p. 409, col. 1.] 

When an appellant has been misled bya doubtful 
point of practice, or by a change of practice, of the 
Appellate Court and in consequence his appeal is not 
presented in time, he is entitled, under section 6 
of the Limitation Act, to an enlargement of the time 
prescribed for appealing. [ p. 408, col. 2; p. 410, col. 1.) 


Ta against an order by Mr. Justiee 
Greaves, dated the 23rd Marsh 1920, and 
an order by Mr. Justice Rankin, dated 
the 8th April 1920. 


Mr. H. D. Bose, for the Appellant. 

Sir Asutosh Ohaudhurt and Sir Benode 
Oh, Mitter, for Omar Hayat Respondent. 

Mr. M. N. Kanjilal, for Martin & Co, 


Respondents. 
JUDGMENT, 
MOOKERJRE, Acra, O. J.— (July 13, 1920),— 

A preliminary objection has been taken to this 
appeal whish is dirested against two orders— 
one made by Mr. Justice Greaves on the 23rd 
Mareh 1920, the other by Mr. Justiee Rankin 
on the 8th April 1920. Theappeal was not 
filed tillthe 17th May 1920; that is 55 
days after “the first order and 39 days after 
the sesond order. The appellant has eonse- 
quently to satisfy us that he is entitled to 
a deduetion of time to sueh an extent as 
*to bring down the period to the 20 days 
allowed by Artiele 151 of the First Sehedule 
to the Limitation Aot. , For this purpose, . 
the appellant, has“ 'plaeed reliance upon sed- 
tion 12 (2) of the Limitation Ast, whieh 
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provides, amongst others, that “in som- 
puting the period of limitation preseribed for 
an appeal, the day on which the judgment 
somplained of was pronounsed andthe time. 
requisite for obtaining a sopy of the desree, 
sentence or order appealed from shall be 
exoluded." The appellant argues that he 
has brought his ease within the seope of 
this provision of the law. In our opinion, 
there is no foundation for this contention. 
We need refer in detail.tothe dates only 
in so far as the earlier order is soncerned, 
An application for sopy of the order was 
not made till the 29th April 1920; the 
eopy was ready for delivery on the 5th 
May following, A dedustion of this period 
is obviously not sufficient for the purposes 
of the appeal. But the appellant contends 
that on the 24th Mareh he had made a 
requisition that the order might be drawn 
up and filed. We are of opinion that this 
application does not bring the ease within 
sub-section (2) of seation 12 of the Limita- 
tion Act. As was pointed out in the case 
of Becht v, Ahsanullah Khan (1), in som. 
puting the time to be excluded under ses- 
tion 12 of the Limitation Act from a 
period of limitation, " the time requisite for- 
obtaining a eopy " does not begin until an 
application for sopies has been made, This 
view was adopted by this Court in the sase 
of Harish Chandra Tewari v. Ohandpur Oom- 
pany Limited (2) and is alao supported by the 
desision in Pramatha Nath Roy v. W. A. Lee 
(3). In fast it is plain that if an application 
for copy is made after the expiry of the 
20 days presoribed by Article 151, reference 
to section 12 of the Limitation Aet is of 
no avail to the appellant. This applies 
not merely to the earlier order but also to 
the later order of the 8th April 1920, In 
respect of that order, no applisation for copy 
was made till the 30th April ; that is after 
the expiry of 20 days. We are consequently 
of opinion that the appeal is barred by 
limitation snd must be dismissed with 
costs. No spesial orderas to aosts will be 
made in this case. 

FLETOSER, J.—1 agree. 

JUDGMENT.— (July 23, 1920).—This is 


INDIAN CASES. 


403 


Court-in an appeal from two orders made 
by Mr. Justise Greaves and Mr. Justiee 
Rankin on the 23rd Marsh and 8th April 
1920, respectively. Theappeal was dismiss. 
ed on the 13th July last, on the ground that 
if was barred by limitation. We «ses no 
reason to resile from the view we took on ' 
that oecasion. On the other hand, we are 
of opinion that the appeal was unquestionably 
out, of time. The petitioner, however, aska. 
us to vacate that order in so far as it dig 
misses his appeal and to substitute there- 
for an order under seation 5 of the 
Indian Limitation Ast. For this purpose, 
the petitioner has filed an affidavit by his 
Attorney,  whieh seta ont in detail the 
various steps taken before the appeal was 
lodged and the reasons why he acted as 
he did. On these new materials, the peti- 
tioner has urged that if what was 
undoubtedly the praetiee of the Court for 
many years had not been ahanged, the 
appeal would have been treated as in time. 
The respondent, on the other hand, has oon- 
tended that the praotice was altered by 
virtue of the judgment of this Court in 
the oase of Pramatha Nath Roy v. IV. A. Lee 
(3) aid that as that desision was pronounced 
at least a year before the present appeal 
was lodged, there is no good ground why 
the appellant should not have followed the 
new practice. Itis plain, however, that the 
decision in Pramatha Nath Roy v. W. A. Lee 
(3) did not decisively settle the question 
which was desided by us on the'l8th July 
1920. Ohitty, J., no doubt took the view 
whish was subsequently adopted by us; but 
the Chief Justice in his judgment did not 
proceed exaetly on that basis, Itis further 
significant that notwithstanding the deeision 
in Pramatha Nath Roy v, W. A. Lee (5) tbe 
officers of thia Court have seontinned to 
follow the old practice (as they  aotuaMy 
did in the present instance) to determine 
whether a memorandum of appeal was or 
was not presented in time. We are eonse- 
quently not prepared to hold that there 
was any negligense on the part of the 
Attorney for the plaintiff when he followed 
what was undoubtedly the practice of this 


an application to review the judgment of this «Court for many years, and we are of opinion 


(1) 12 A. 461 (F. B.); A. W, N. (1890) 149; 6 Ind. 
Deo. (x. s.) 1089, R 
(2) 15 Ind. Cas. 59; 39 O. 766. 


that this is a fi& oase for an order for 
enlargement of time under section 5 of the 
Indian Limitation Ast, No universal formula 
san be framed. to regulate the exeroeiso ..0f 
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judieial disoretion in this olas: of eases; but 
it may be stated generally that delay may 
well be excased when the appellant is 
misled by a doubtfal point of practice or 
by a change of praotise of the Appellate 
Court; Hortl Pattuck v. Ram Bhowsnee (4), 
Sukh Dial v. Jey Singh (5), McNair & Oo. v. 
Audeshaw (6), Baker v. Faber (7). 

' The result is that the application is 
granted -in part, Our judgment, in so far 
asit held that the appeal was presented 
out of time, will stand; bat the order for 
dismissal -will be vacated and the time 
for presentation of the appeal will be extended 
so as to remove the bar of limitation. 
This order is made on oondition that the peti- 
tioner pays to the opposite party the sonta 
of this applieation. The costs will be taxed 
separately, but, subjeot to sush taxation, 
the petitioner must forthwith pay to the 
opposite parties Rs. 800 (Rs. 400 to each) 
on undertaking given by their respective 
Attorneys, -Mr. Kally Nath Mitter and 
Mr. Pyne, that the money will be refunded if 
the Court ‘otherwise order subsequently. 
The order for costs whish was made on the 
13th July 1920 will stand unaffected by 
this order, The interim injunction will 
sontinue until the hearing of the appeal. 

Order accordingly. 


: (4) 2t W. R. 808; 15 B. L. R, 878 note, 
(6) 101 P. R. 1890, 
(6) (1891) W. N. (Eng.) 197. , 
(4) (1908) W. N. (Eng.) 9. 


ALLAHABAD HIGH OOURT. 
LxrrERS Parent APPEAL No. 25 or 1919. 
June 7,1920. 

Present:— Mr, Justice Tudball and 
Mr. Justice Kanhaiya Lal. 
GHOREY-—DegFZ2NDANT— ÁPPELLANT 

e versus : 
SHIB LAL —PruaiNTIEE —RESPONOENT. 
. Landlord and tenant—Tenant granted license for 
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building house—Kachcha house built —Tenant re-build. 
ing house pákka— Terms of license, whether infringed, , 


Where a tenant is given a license for the purpose 
of building a honse and there is nothing to show. 
that the licensee is restricted as to the method- in 
which he is to construct the house, the bare fact that 
in the beginning he builds a kachcha house is not 
2 sufficient reason for holding that the license grante 
ed is only one for building a kachcha house. [p. 41); 
cols, 1 & 2,] 


Letters Patent appeal frcm a judgment 
of Mr. Justise Walsh, modifying a — deoree 
of the Judge of the Court of Small Canser, 
exercising the powers of a Subordinate 
Judge, Agra. 


Mr, Narain Prasad Asthana, for the 
Appellant. . 

Mr. “ttal Prasad Ghosh, for the Re- 
8pondent. 


JUDGMENT,— This Letters Patent appeal. 
arises out of asuit brought by a Zemindar 
Lambardar against an agricultural tenant. 
The oase for the plaintiff was that the 
defendant was only an agrieultural tenant 
to whom (a right to reside in a house had 
also been given together with the right 
to cultivate his land, that the defendant 
had sommeneed to pull down the old 
building whish was  kachcha and to reg- 
aonstrupt it as a pucca building, that he 
had no legal right to do so; henee the 
suit for an  injuvotion restraining the 
defendant from continuing the same, and 
he salso sought for demolition of so mush 
of the building as had already been cons 
sirnoted pucca. 

The Court of first instanoe distinotly 
found that ihe deferdant’s predecssgor-in- 
title had oome to the village and taken 
land as a tenant and had been allotted the 
site of the present building for the pur. 
pose of erecting a dwelling-house there- 
on in whieh to live while he cultivated 
the land. Even on the basis of this 
finding, however, it held that the defend. 


ant had no right to resonstrust the 
house and make i6 pucca, It, therefore, 
granted an injunction restraining him 


from sontinuirg with the oonstrustion but 
refased to order the demolition of the 
building whish had already been  ereoted, 
The defendant-tenant appealed and the 
lower Appellate Court diamissed the appeal, 
The plaintiff fied ordss objestions, urging 
that he was entitled to the demolition of 
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tbe building. The - oros3-objestions were. 


disallowed. The -.defendant appealed to 
this Court and a learned Judge of this 
Court dismissed his appeal, holding ‘that 
he eoüld not go behind the finding of fact, 
He allowed the oross-objections filed by the 
plaintiff, thereby granting demolition of the 
acustruation whish had already been ereated. 

The lower Appellate Court wrote a some- 
what confused judgment. It stated that 
the Court of firat instanee had found that 
either the house or the site had been 
granted to the . predesessor-in-title cf the 
defendant. It 
the finding of the firat Court was correo, 
As a matter of fast the finding of the 
first Court is, as we bave already stated, 
that the site was granted to the predeces- 
sor-in title of the defendant for the pur- 
poses of building. We, therefore, must 
accept that as the actual fact found, In 
fact in the case there was only one witness 
examined: on the point, an old manof 73 
years of age, who stated in his examina- 
tion-in-shief that the  honse bad been 
given to the defendant’s predecessor-in-title, 
In eross.examination, however, he  olear- 
ly admitted that it was the site only that 
had been granted and not the house. It 
is, therefore, patent that when the prede» 
cessor.in title of the defendant séttled in 
this vilage as & tenant he was granted 
a site in the abadi for the purposes of 
building a house, On that site he slearly 
built a house of kachcha oeonstruotion. It 
is this honse which he is now rebuilding 
and making pucca. 

The sole question ia one 
right to make this alteration. The defendant 
olearly is only. a licensee, The plaintiff 
therefore, has to prove that the defendant has 
overstepped the right granted to him by 
the license and that in building the house 
pucca he was doing an act for which he 
had no authority. No attempt whatsoever 
has been made to prove ‘the terms of the 
original grant. All that we find proved 
before us is that a grant waa made, 4, e, 
a lisense was given for the purposes of 
building, and there is nothing to show that 
the licensee was restricted as to the 


of his legal 


method in which he was to construct the” 


house, The bare fast that in the beginning 
he made the hones kachcha is not a 
suff ent reason for- holding that the 
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It then went on to say that 
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license granted was only one for building 
4 kachcha | houge, In all probability the 
quality of the house to. be built was never 
then taken into consideration at all and 
in the ordinary way permission was given 
to- build a dwelling house without any 
restriction. In any oase the burden was, 
upon the plaintiff to prove that the defend- 
ant was overstepping the boundaries of 
the license; and he has completely failed 
to do so. On these fasts the plaintiff 
was, therefore, not entitled to the deoree 
whioh .was granted to him and we are 
forced to allow this appeal. The appeal 
is, therefore, allowed, the deerees of the 
Court below and of this Oourcs are set 
aside and the plaintiff's suit will 
stand dismissed with oosts in all Courte, 


Appeal decreed, 


BOMBAY HIGH COURT. 
SECOND Civi, APPRAL No. 902 or 1918. 
January 27, 1920. 

Present: - Sir Norman Masleod, Kr., 
Chief Justioe, and Mr. Justice Heaton. 
ANNA LATICIA DE SILVA-—PLAIATIFFE 

l — APPELLANT ° 
teraus 
GOVIND BALVANT PARASHARE — 


DEFENDANT- RESPONDENT, 
Civil Procedure Code (Act V of 1908), ss.2 (17*, 80 
— Provincial Insolvency Act (III of 1907), 8. 90— 
Receiver in insolvency, whether Public Officer— Notice to 
Receiver, whether necessary. 


A. Receiver appointed under the provisions of the 
Provinoial Insolvency Act isa Public Officer within 
the meaning of section 2, olause (17) of the Civi 
Procedure Code, and before an action can be brought 
against him notice must be served upon him in con- 
formity with the requirements of seotion 80 of the 
Code, [p. 412, col. 2.] | 

Second appeal from the desision of the 
District Judge, Thana,in Appeal No. 842 
of 1917, reversing the deeree passed by the 
First Class Subordinate Jadge at Thana, in 
Civil Suit No 97 of 1916. * 

Mr. Bangnekar (with him Mr, TF. B. Pradhan), 
for the Appellant. 7 - 
JUDGMENT, Y 
M.cysop, C. J,—The plaintiff brought this 
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suit against the defendant, who had been 
appointed a Reoviver in an insolveney applisa- 
tion No, 13 of 1915 in the Thana Disitriet 
Court, to gat it deslared that the property 
in suit belonged to her. The suit was decreed 
in the trial Court, but was dismissed on 
appeal on the ground that notice under 
seation 80 of the Civil Prosedure Code 
has not been given. Instead of giving 
notise, aud then filing a fresh suit if her 
demand was not somplied with, the plaint- 
iff fled a second appeal, and the question 
now before us is whether a Reseiver under 
the Provineial insolveney Ast isa Publio 
Officer within the meaning of  seation 2, 
aub-seetion (17), of the Civil Procedure 
Codo. The defendant is not an Oficial 
Reeeiver under section 1. of the Ast, and 
so an offiser of the Court whose duty it is 
to take action on every adjudication, He 
is merely a person spesially authorised in 
this particular insolvency to aet as Receiver. 
Sestion 20 of the Provincial Insolvency Ast 
states what are the duties and powers of a 
Reseiver: ‘Subject to the provisions of 
this Aot, the Ressiver shall, with all son- 
venient speed, realize the property of the 
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debtor, and distribute dividends among the. 
ereditors entitled theretc, and for that pur-- 


pose may (a) sellall or any part of the pro- 
perty of the insolvent; (b) give reesipts 
for:any money reseived by him; and may, by 
leave of the Court, do all or any of the 


things” defined in the remaining part of the. 


gestion. : 
It has been urged that besause aneh a 
Reseiver is merely appointed Receiver by 


tho- Court, he‘ is not'spesially authorised by. 


the’ Court totake elarge or dispose of. any 
property and that his powers to do so arise, 
not ‘from the. order of. the 'Oourt, bnt-from 
geation 20-of the Aet. Bab itappears to 
mee tliat.the powera' under sestion 20 given 


to-a Receiver sre. in effect given by the. 


order of the Court which appoints him 
Reseiver. It is a nesessary : sonsequénse 
-of the order. Therefore, it may well be 
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powers avisa by the mere appointment by 
the Court. It seems to me, then, as soon a3 
a Roeseiver ia appointed under the Provincial 
Insolvensy Aot, he bacomes a Pablia Ofiser 
and he is protested by sestion 20 against 
any plaintiff who files a suié against him 
with regard to any ast done by him a3 
such Reasiver without giving the reqaisite 
notios, The desision, therefore, in my opinion, 


‘of the lower Appellate Court was correst 


and the appeal must be dismissed. No order 
as to sosta, 

Heaton, J.—I think that must be the order 
in this sase, As tha result.of argument 
the thing has filtered down to this: that 
if the Reseiver is a Publio Offver within 
the meaning of section 80 of the Coda of 
Civil Prosedura, then a, notice a3 provided 
hy that seation must -bə served on him 
or the suit must bs dismissed. Whother 
he is a Pablis Ofiser or not depends upon 
the definition of that term in alanse 
(17) of aeation 2 of the Vode of Civil Prossdure, 
and he is ‘undonbtedly a Pablie Offiser if 
he is a person espacially authorised by a 
Court of Justice to take charge or dispose 
of any property. Now thera is no doubt 
that a Roseiver, at any rate that this 
partisular Raseiver wa are oouserned with, 
was appointed by a Oourt of Justice as 
Ressiver, that is to say, he was authorised 
by a Ooart of Justice. And asa Heseivar 
he was anthorised by the Court to do 
these things whioh a Raseiver may do 
under the ‘provisions of the Provinsial 
Iusolvensy Act, for otherwise he would 
not have been appointed a Reasivor, 
The argument urged by the appellant comes 
to this that although all this may be so, 
the HReseeiver was not especially authorised 
by the Court. Itis urged that the espesial 
authorisation is not sontained in the order 
of the Court, but followa only from the 
provisions of the Provinoial  Insolvéney 
Aat, As a matter of fast wa do not 


know what the order of the Court was. 


said that the Oourt espeeially authorised. 


lim to take charge or dispose of the par. 
tisular insolvent's property. It is only on 
aesount of the ‘provisions of seetion 20 that 
the general powers need not be entered 
in the order appointing a Receiver. When 
special powers are asked for, then special 
leaye of the Court is required. General 


It is not on the record, and we have been 
spending our time overan ingenious argu: 
ment as to the meaning of a  doeument 
which nobody in Court has ever seen. 
It frequently happens, but, of sourse, it is 
not very enlightening. 1 will, however, 
assume that the Court did not say inits 
order that it appointed*a Reosiver to take 
charge of or to dispose of the property 
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of the insolvent. If it had said: either 
of those things, it would undoubtedly -have 
especially authorised the Receiver to take 
charge of tke property or to dispose of it. 
I will assume that the Court said nothing 
more than this, "t appoint so and so to 
be the Reeeiver," leaving everything else, 
even the name of the insolvent, to. be 
inferred. Of sourse the latter would: appear 
in. the title of the proceedings. - So it 
would very properly be inferred that the 
Receiver was to deal with the property 
of that. particular person. 
conferred by the Provincial Insolvenoy Act 
would be inferred also, and so it .-comes 
to this: if the Judge adopts the; brief 
method cf expressing his order,; that I 
have assumed, then the Receiver is: not 
especially authorised by the Court. If he 
makes-a lorger. order, writes another dozen. 
or two dczen words saying specifically 
that the Receiver was to take sharge .of 
the property and to dispose of it, then 
the Heoeiver is specially authorised.;: Now; 
for the purposes of tre Provincial Insol- 
-venoy Aot it is really superfluous to add these 
extra dezen or so words. In either event 
the position and powers of the Reesiver are 
the same; there is not a hair's breadth of 
difference. I cannot suppose that fhe Legis- 
lature, ourious.a8 its vagaries are sometimes 
supposed to be, really intended. that if a 
Judge made a brief order of the kind I have 
desoribed, a notiee under section 80 would 
not be necessary; whereas if he made his 
order a little longer in words, but in no way 
different in effeet, sneh notiae would be neses- 
sary, Undoubtedly it would be necessary 
in the oase of the longer order, as tbe order 


would in terms especially authorise the - 


Reeeiver to take eharge of the property. I 
cannot suppose. that the  nesessity for the 
notiee is got rid of beeause the Judge happens 
to adopt a somewhat briefer form of express- 
ing himself. ° 

-Macutrop, O. J,— The appeal having been 
dismissed, I will add this, The plaintiff on 
the findings of both. the lower Oourts. ought 
to suceeed on the merits. Weare told that 
another person has been appointed now: as 
Reeeiver of the insolvent’s property, and we 
think that he ought to seriously sonsider- the 
findings of fact against him, .and. seek for 
directions from the District Judge,: or 
the J.Judgej;.who appointed him as Re- 
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eeiver in eharge of the insolveney, as to 
whether he should not return the plaint pro: 
perty to the plaintiff, and so avoid the filing 
of another suit. No order as to eosts. 
Heaton, J.—I sonour, 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Letrers Parent’ APPEAL No. 162 or 
1919, 

April 23, 1920. 

Fresent:—Sir Asutosh Mookerjee, Kr, 
Acting Ohief Justice, and Justies Sir Ernest 
Fleteher, Kr. 

KALI DAS CHAKRABARTY —PLAINTIFE 
— APPELLANT 
cersus 


Sheikh N ASARAT—DzrFENDANT— RESPONDENT, 

Bengal Tenancy Act (VIII of 1888), s. 4— Tenant 
holding wnder-raiyat at fixed vate of rent, whether 
wnder-raiyat. 


A tenant who holds under a raiyat isan under. 
raiyat, whether the person under whom he holds is a 
raiyat holding at a fixed rate of rent or an occu. 
poney raiyat, or & non-occupancy raiyat, [p. 414, 
co ' f 

Letters Patent appeal against the decision 
of Mr. Justice Shamsul Huda, dated the 22nd 
July 1919 and reported as 54 Ind. Cas, 750, in 
Appeal from Appellate Deeree No. 1086 of 
1918, against the desision of the Additional 
Subordinate Judge, Mymensingh, dated the 
23rd Jannary 1918, reversing that of the 
Officiating Munsif, 4th Court at Netrokona, 
dated the 25th January 1917, 


Babu Upendra Kumar Roy, for the 
Appellant. 
Babu Annada Oharan Karkun, for, the 


Respondent. 

JUDGMENT,.—This is an appeal under 
olause 15 of the Letters Patent from the 
judgment of Mr, Justice Shamsul Huda in a 
suit for ejeatment. 

The plaintiff claims to bea ratyat, and 
alleges that the defendant was an under. 
raiyat for five years, whom term had expired 
ue ui had notwithstanding stayed on the 
and. 

. The suit has been " dismissed on the 
ground that as the plaintiff is a ratyas 
holding at & fixed rate of rent, tho 
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defendant who holds under him must ba 
"a raiyat with & right of ossupansy, This 
view. is opposed. to the olear provisions 
of seotion 4 of the Bengal Tenansy Aot. 
That section defines the. various olasses 
of, tenants as (a) tenure holders, including 
under-tenure- holders, (b) ratyats, and (o) 
under ratyats, t.e. to say, tenants holding, 
whether immediately or mediately, under 
faiyais. Ra‘yats ara next olassified as 
raiyats holdiog ‘at fixed rates, ossupanoy 
ratyats and non.ossupanay ratyats. It is 
perfeatly plain that a tenant -who holds 
under a vatyat is -an under-ratyat, whether 
the person under whom he holds isa raiyit 
holding at a fixed rate of rent or an ossu. 
paney ratya?, or a non oscupanoy raiyat, 
The defendant in the present ease was 
consequently an: under.raiyat, although his 
immediate landlord, the plaintiff, was not 
an oseupansy ratyat or a non csoupanoy raiyat 
but a raiyat holding at a fixed rate of rent. 
-Referénca has, however, been made to 
section 18 ‘of the Bengal Tenanoy Aot and 
to the‘oase of Hari ‘Mohan Pal v. Atul 
_ Krishna Bose.(1), whioh shows that a ratyat 
holding, at a fixed rate of rent is oom- 
‘petent: ‘to oreaté `a permanent subordinate 
terianey, in tbe same way as a tenure-holder, 
‘But, clearly, that does not affect the present 
oase.. The’ status of the defendant here is 
that. of an. under-ratyut, and itis immaterial 
whether his superior. landlord is a raiyat 
holding at. a. fixed rate of rent or is an 
occupancy raiyat, or a non-oceupanoy raiyat. 


The appeal must acedrdingly be allowed, 
the decree made by Mr. Justios Shamsul 
Huda met aside and that of the Subordinate 
Judge restored’ with costs both here 
before Mr, Justice Shamsul Hada, 


t e 1 s i 


Appeal allows}, 


- (1) 23 Ind. Cas. 925,19 C. W. N. 1127. 
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ALLAHABAD HIGH COURT. , 
First Orvis APPEAL No. 402 og. 1917. 
June 7, 1920. 

Present: —Mr. Justioe Tndball and 
Mr, Justice Kanhatya Lal. 
BHAGWATI PRASAD AND ANOTHER—- 
DEFZNDANT3—AÀPPELLANTS ' 
VETEUS 
SHAFAAT MUHAMMAD CHAUDHRI— 
. Partire, KULSUM BIBI ano OTHERS— 


DEFENDANTS — RESPONDENTS. ' 
Mortgage—Sale in execution under prior mortgage 
decree—Contribution, liability. to, of property to wards 
puisne mortgage —Auction-pur chaser aem puisne mort. 
gageé the same person, effect of.' 


Where, in execution of a decree on a prior sheet 
gage, properties are sold to satisfy the decree, these 
properties are no longer liable for contribution 
towards a puisne mortgage. The fact that the 
auction-purchaser at the sale is a decree-holder and 
the same person who is the ownerof the puisne 
mortgage and the fact that he obtained the pro: 
perty at a low price would not affect the case in 
any way. [p. 415, col. i.] 


First appealfrom &-dearee of the Addi- 
tional Subordinate Judge, Basti. 


* 


Messrs. M. L, Agarwala and Haribins Sahai, 
forthe Appellants. 

Mr. Surendra Nath Sen, for the Respond- 
ents, 


JUDGMENT,—This appeal -ias connected 
with First -Appeal No 321 of 19:7, which 
we have just heard and desided. It is an 
appeal by the defendants Nos. 1 and 2, and 
relates . to the three’ villages -Dharaoli, 
Kundrupur and Hanumanpur. The point 
taken before us is: a very brief one. The 
present appellants are the representatives 
of Sarju Prasad, who is the mortgagee 
under the three mortgages of the 1st of 
August 1579, the 14th of December 1883 and 
the 9th of January 1585. It ia an admit- 
ted fact that under the decrees obtained 
under two prior mortgages thase three 
villages, Dharacli, Kundrupur and Hanu- 
manpur, were sold’ and purshased by the 
deoree holder. It is for this reason, it ‘is 
urged, that these three villages oannot- be 
in any way liable. for contribution towards 
the sum paid.by the plaintiff to save his 
oe from sale. The learned. Subordinate 
udge has ealeulated the value of these 
three villages in & certain manner to whieh 
exception is taken, but whish we need not 
He found that the values 
wore greater than tha sums paid by the 
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deoree holder when he purehased in execution 
of the desrees obtained on the prior mort. 
gages. As the desres-holder was also the 
deoree-holder under the third mortgage, he 
has held that the three villages are pro: 
portionately liable with a fourth village 
Rüpgarh, and in saloulating the proportionate 
liability he has deducted from their actual 
values the sums paid by the deoree-holder 
when he purehased them at austion sale. 
It is urged, and we think with considerable 
foree, that whatever may have been tha 
prise that the decree-holder paid for them 
at the auction sale the propertier, having 
onsa been sold to partly satisfy the decree 
under a prior mortgage, oan no longer be 
held liable for any portion of the puisne 
mortgage debt. We think that the principle 
whish nnderlies the deoisions in Hari Ra) 
Singh v. Ahmudeud-din Khan (|) and Bohra 
Thakur Das v. Oollector of Aligarh (2) governs 
the present ease. As was laid down in the 
former of thess two decisions, the unsold 
portion of the mortgaged property affords 
the fond ont of which the olaims of all 
the persons whose villages had contributed 
more than their common shara of liability 
must be satisfied. In the latter of these 
_two enses it was laid down that where two 
“properties are mortgaged under.a second 
‘mortzag3, aad. one of them is swhllowad 
ap, by a frst mortgage, the whole burden 
of the second mortgage falls -entirely ou 
_the remaining property, the owner of which 
has no right to, sontribution against the 
owner of the property sold to eatisfy the first 
mortgage. The fast that the auction-pur. 
haserat the sale in execution of the deoraes 
obtained on the prior mortgages ia a deoree. 
holder &nd the same person who is the 
owner of the third mortgage and the third 
decree and the fact that he obtained the 
property at a low prisa seem tous not to 
affeot the casa in any way. These three 
villages were liable for all three of tha 
mortgages. They .were sold under the first 
two deoress with several other properties 
and the desreeyramain stiil unsatisfied. If 
the third mortgages had been a separate 
person, he could not possibly have procseded 
against this property for the satisfastion 


i * ^d. 75 jx : ` 
' (1) 19 A. 545; A, W. N.. (1827) 163; 9 Ind. Dec. 
(N. 8.) 353, E 

(2).3 A. L. Je 430;-A. W. N. (1996) 150; 28 A. 593, 
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of hia deeree. It is quite _slear that- so 
muah of the sesurity for the third mort- 
gage had vanished and had been swallowed 
up in satisfying partly the claims of the first 
two mortgages, Thereremains nothing that 
could be sold under the third decree and, there. 
fore, nothing in these three villages which 
sould possibly contribute towards, the plaint- 
ifs claim. We think that the desision of the 
vourt balow on this point is wrong and 
we, therefore, allow this appeal; so far as 
that deoree direats that any portion of the 
sum desreed to the plaintiff shall ba re- 
coverable by the sale of these three villages, 
it is set aside. The suit as against the 
present appellants will, therefore, stand dis. 
missed. They will have their eosts in both 
‘Courts. - 
Appeal allowed, 


BOMBAY HIGH COURT. 
SECOxD Civic APPRAL No 682 or 1918, 
January 25, 1920, 

Present: —Sir Norman Maaeleod, Kr., 
Ohief Justice, and Mr, Justies Heaton, 
NILKANTH BHIMAJI SINDH-—PLAINTIFE 
; — ÅPPELLANT ` 

tersus 


HANMANT EKNATH SINDE AND OTRERS — 


; Ds SENDANTS— RESPONDENTS. 

Registration Act (XVI of 1908), ss 17, 49—Partition 
—Heceipts acknowledging acceptance of portions of 
family property, whether require registration—Admis. 
sibility in evidence. 


. In a suit to recover property which had fallen to 
the plaintiff's share on partition, the plaintiff sought 
to putin evidence four receipts signed by himself 
and his three brothers, in which they acknowledced 
having accepted certain portions detailed in the 
respective receipts of the family property: 

Held, (u that taken together and read as a whole 
the receipts constituted an instrument of partition 
and not being registered, were inadmissible in evi. 
dence; LP 416, col. 2: p. 417, col. 1.] 

(2) that taken merely as lists of property wh; 
fallen to each brother's share, they aid ak usd 
selves prove the fact of partition; [p. 417, col. 1.] 
(€ (8 that in either case partition was not established 
and plaintiff's suit must be dismissed. [p 4!6, aol, 2 
p. 417, col. 1.] Mese 


: | Sesond appeal from the deoíision of the 
Assistant Judge at Belgaum, in Appaal 
No, 10 of 1917, .varying- the-deored passed 
by the Subordinate Judge at ^Gokak,' i 
Civil Sait No, 208 of 1915, . 74 
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* Mr. Shulabhat Desai (with him Mr. Nilkanth 
Atmaram), for the Appellant. 

. Mr. S. R. Bakhale, for Respondents Nos. 1, 
2, 4 and 6. 

Mr. D, R. Gupte, for Respondents Nos. 7 
and 8. ee 
; JUDGMENT. 

Macugon; ©. J.—The pedigree of the 
‘parties in this suit is set out at page 7. 
The property in suit originally belonged 
to two brothers, Bhimaji and Jiwaji, who 
were separate, although this partioular pro- 
perty had not been divided by metes and 
‘bounds, 
^ Jt is admitted that Jiwaji’s braneh has 
an eight-annas share in the suit property. 
Nilkanth, one of the sons of Bhimaji, 
elaims to be’ entitled to the other half 
against his brothers, alleging that at a 
partition batween the sons of Bhimaji the 
half share in the plaint lands was given 
to his share. It appears that the family 
had property not only in British India, 
but also in Kolhapur. An arbitrator was 
appointed. for partition of the family- pro- 
perty. He: issued ar award partitioning 
the property in Kolhapur, but. there is no 
record as to whether a partition was made of 
the property in British India. In 1900 
the four brothers signed reeeipts in whieh 
they acknowledged having aesepted certain 
portions detailed in the respective reseipts 
of the family property. The plaintiff in 
+915: filed ‘this suit against the  ehildren 
of his brothers to obtain his half share 
in the suit property. He also joined the 
sons of Jiwaji. l 
“ The trial Court deolared’ that he was the 
owner of a half share in the plaint property. 
‘In ‘appeal this deeree was set aside on the 
ground that “these reseipts constitute an 
instrument of partition and in so far as 
they relate to the property in British 
India, they required régistration, and there- 
fore, not being registered, they are inad- 
‘missible in evidence.” 

We have been referred to the desision 
ofthe Privy Couneil in Mahomed Musa v, 
Aghore Kumar Gangult (1). There there 
had been a egmpromise whioh! purported 
to extinguish the equity of redemption im 


(1) 28 Ind. Cas. 930r 42 I. À. 1 17 Bom. L. R. 
C. WwW: N. 250; 18 A. L. J. 229; 17 M. L. T, 143; 42-0. 
801; (1915) M. W. N. 621 (P. QJ. 


sertain property. That was not registered: 
but a deeree was passed in the suit be- 
tween the parties whieh recognized the 
compromise. For thirty years the com- 
promise had been asted upon as was 
proved by the evidense, and I think their 
Lordships, in holding that the right to 
redeem the mortgage was extinguished, 
arrived at tbeir eonslusion, not on the 
deed of compromise whioh was un- 
registered, but on the evidense of what 
had oesurred since the compromise was 
executed, Having found that the parties 
had acted under the terms of the some 
promise for thirty years, they sonsidered 
that as evidenee of what had been done, 
so that the terms cf the sompromise were 
proved not by the dosument itself bat 
by the astions of the parties after it had 
been exeeuted. Now if in this sase it had 
been proved that the four brothers since 
1900 had: been in separate osoupation of 
the various proparties detailed in the four 
receipts up to the date of ths suit, I 
think that might well be taken as evidenee 
that there had been a partition, in 1900 and 
the Court would have some to the conelusion 
that there had beens partition, without re: 
ferring:to the reseipts. But in this sase-the 
plaintiff seeks to prove the partition by the 
evidence of the receipts themselves, and 
exsepi-that there seems to be some evi. 
denee that the plaintiff had been in possession 
of the plaint property until 1923, there is 
no evidence in the case that in otber 
respects these four brothers asted in oon- 
formity with the alleged partition. 

I think, therefore, that the Assistant Judge 
was right in coming to the eonolusion that 
these four doouments required registration 
and were, therefore, inadmissible in evidenoe, 
and that the rest of the resord was not 
sufficient to prove that a partition had taken 
place. 

I think, therefore, the appeal must be 
dismissed with costa to respondents Nos. 1, 
2, 4 and $. 

‘ Heaton, J.—I also think the appeal must 
be dismissed with costs, 

I make one preliminary remark. I feel 
quite oertain that their Lordships of the 
Privy Counsil in giving judgment in 
Mahomed Musa's case (L) did not intend either 
to modify or to lintit that part of the 
enactments of the Indian Legislature whieh 
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appears as sestions 17 and 49 of the Indian 
Registration Act; nor do I believe that 


the Privy Council ever have intended - by. 


their judgments to modify or limit that 
whieh has been enasted by the Legislature 
in India. So the effect of sections 17 and 49 
of the Indian Registration Act remains as 
totally unaffected as before, by anything 
that is said in the oase of Mahomed Musa 
v. Aghore Kumor Gangulé (1). 


Now the four doouments with which we 
are conserned may be looked at in tro 
ways. They may be taken tcgether and 
read together as one whole. ln that oase 
they constitute an instrument of partition 
and would be totally ineffectual, because they 
were not registered. In another way they 
may be looked at as four individual sts of 
property, each one signed by one of the four 
sharers, made after the partition had been 
effeated and made merely to indisate as & 
matter of mutual econvenieree what share had 
fallen to each sharer. If that is the true na- 
ture of the doeuments, they might be of very 
great importance for the purpose of corroborat- 
ing or oontradicling what witnesses might 
depose to. They would be useful also as 
establishirg the fact that it was probably 
understood at the time that garticonlar 


jands had fallen to partieular -persons ; but 


they would not in themselves prove a parti- 
tion. That wculd have to be done by 
somebody who had persoual knowledge of 
the partition. So that we are left in this 
position, If it is sought to prove the fact of 
the partition by these documents, that sannob 
be done, because the law of registration pre- 
vents it. If it is sought to use them in avy 
other way, they san only be used as sub- 
sidiary papers and are of no use whatevar, 
until there is evidence altogether outside 
them, that the partition was made and 
was given effect io in some such way as 
these papers suggest. But that is not 
proved in this sase. 

I think, therefore,-as I began by say- 
ing, that the appeal must be dismissed with 
00515, 

Appeal dismissed. 
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CALOUTTA HIGH COURT. 
Ae2zEAL peos ORIGINAL DeongE No. 227 
or 1917. 

June 11, 1919. 

Pressné :—Sir Asutosh Mookerjee, Kr., Acting 
Chief Justiee, and Mr. Justise Panton. 
NAYAN MONJURI DASI AND OTHERS8— 
APPELLANTS 
versus 
HEM LAL DUTT AND oTHERA— 


RESPONDENTS. 
Land acquisition—Land in occupation of tenant— 
Compensation, apportionment of, between landlord and 
tenant, method of. 


Where land in the occupation of a tenant is 
acquired by the State, the sum awarded as compen- 
sation should be apportioned between the landlord 
and the tenant according to the present value of 
the interests of the respective parties in the land so 
acquired; the apportionment must not be based on 
merely hypothetical grounds, [p. 418, col, 2.] 


Appeal against the desres of the President, 
Caleutta Improvement Tribunal, dated the 
20th August 1917. 

Babus Provash Ohunder Mtiter and Gour 
Motan Dutt, for the Appellants. 

Babus Mahendra Nath Roy and Sarat 
Chandra Mukherjee, for the Respondents, 


JUDGMENT.—This is an appeal in a sase 
for apportionment of compensation awarded 
for land acquired for the Calantta Improve: 
ment Trust, The land acquired is one of three 
parcels of wbich a lease for 99 years was 
granted by the predesessors of tha appellants 
to the predecessor of the respondent on the 
28th February 1859 at an annual rent of 
Rs. 25, A sumof Rs. 13,149 has been 
awarded as compensation, and the question 
in controversy is as to the mode in whish 
this sum is to be divided between the 
landlord-appellants and the tenant re. 
spondent. 

The first question for determinatiorf is 
as to the .proportionate amount of rent 
fairly payable by the tenant to the landlords 
in respest of this parcel. The President 
of the Tribunal has held, on the basis of 
a series of rent reoeipte, in which tbe 
amount of rent payable was stated to be 
Rs, 7, that that figure should be ascapted 
as conclusive between the parties. In our 
opinior, this view cannot be supported. No 
explanation has been * given as to the 
cirsumatances under which this entry came 
to be made in the rent receipts. The 
entries themselves were immateria!, basausa 
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ihe total rent of Re. 25 was paid in cne 
lump sum ard a joint receipt obtained 
therefor. No explanation has been suggested 
as to why and on what principle the rent 
was distributed amongst the three parcels 
as Rs. 16, Rs. 7and Rs. 2, On the other 
hand, there is important evidense to show 
that the rent payable in respeet of the 
parsel now acquired is nearly equal to the 
rent payable in respeot of fhe other two 
parcels, In 1892, proseedings were instituted 
on the original side of this Court for 
partition of this property and the parsel now 
aequired waa stated to be worth Rs. 3,550, 
while the other two pareels were valued at 


Re. 3,085. We have further the significant . 


fact that the area of the plot now asquired 
is 2 cottas 2 ch., whereas the areas of the 
other two plots were 2 coltas 14 ch, and 
10 chtttaks respectively. We must also 
bear in mind that the parcel acquired has 
frontage on two streets, whereas the other 
two plots have frontage on one street only. 
Consequently, in view of the areas of the 
plots as also their valuation, it is not unfair 
to draw the inferense that the rent payable 
in respeot of the parcel now under oor- 
sideration is equal to the rent payable on 
account of the other two plots. We soon» 
sequently hold that the rent payable in 
respeot of this percel must be taken to be 
Rs. 12-8 a month, that ir, Rs. 150 «6 
year, 

The question next arises, how the sum 
awarded as sompensation should be distri. 
buted between the Jandlords and the tenant. 
The amount awarded as sompensation is 
Hs. 13,440. From that sum dedustion is 
to be made for the value of ihe bute; 


we thus get the net amount, Re, 12,9¢0,: 


The President of the Tribunal has held 
that the principle to be followed in the 
apportionment of the compensation money 
is identical with the prinsiple adopted for 
assessment of the compensation, In our 
opinion, this view is erroneous. The amount 
of sompensation was ealeulated on the basis 
that the land wou'd remain permanently 
eovered with huts as they were at the 
date of the deolaration and that the property, 
that is, the land and the huts, would yield 
in perpetuity a ret return of Rs, 940.8.0 
per annum. It is not for us to consider 
whether this bypothesis was or was not 
Bound ; but it is plain that this bypothesis 
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caprot ke meade ibe lasis of apportionment 
cf tLe ccmpensation as between the landlord 
and the tenants, The reason is obvious, The 
market value of the land acquired may be de- 
termined on many hypothetieal considerations. 
But the question of apportionment of the sum 
awarded as between the landlord and his 
tenant must be based, not on hypothetical’ 
grounds, but on an aocurate determination of, 
the value of their respeotive interests in tho 
land. The moment the land is acquired, it 
cesses to be the property of both the landlord 
and the tenant, and it is consequently errone- 
ous to bring into consideration the bypo- 
thetical assumption that the land would’ 
continue to be sovered by the huts for 42 
yeers and that at the end of that pericd 
would be delivered by the tenant to the land. 
lord. What we have to do is to calculate the’ 
precent value of the interests of the respeotive 
parties in the land acquired, in whioh both: 
of them have lost their interest by the nation 
of the State. Now what is the position of the’ 
landlord? At the moment of acquisition he 
was entitled to tbe reversion in the land,’ 
During the eontinuance of the tenaney, he 
was entitled to Rs. 150 a year as rent. It is 
not diffisult to saloulate the present value 
of each of these interests. The value of 
the lan has been determined to be 
Rs. 12,990, The present value of Hs. 12,950, 
if the rate of interest is taken at 5 per sent, 
per annum, is Rs. 3,673. lf the landlord is 
entitled to Rs. 150 annually from this land 
for a term of 42 years, the present value is 
Re. 2,638. The aggregate amount whioh the 
landlord is entitled to obtain is the total of 
these two figures; that is Rs. 4,286. We 
may point out that the principle which the 
President has applied would have been 
obvicusly inapplicable if the land had been 
valued, for instance, by a reference to the 
price fetahed at sales of similar lands in the 
neighbourhood. No question eould then have 
arisen as to the bypothetioal delivery of the 
land by the tenant to the landlord after tho 
expiry of 42 years. We hold assordingly 
that the order made by the President sannot 
be supported. 

The result is that this appeal is allowed 
And the deoree of the Court below modified. 
The landlord appellants are entitled to 
Rs. 4,286 : but as the appgal bas been valued 
at Re. 1,500, the deeree will be limited to 
that sum and the balance of the eompensation 
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will be given to the tenant, The appellants 
are entitled to their costs of this appeal. 
We assess the hearing fee at five gold 
mohurs, 

Anda allowed. 


BOMBAY HIGH COURT. 
Second Civi, Arrear No, 87e or 1918, 
January 26, 1920. 

Present: —Sir Norman Maoleod, KT,, 
Ohief Justice, and Mr. Justice Heaton. 
ATMARAM BHASKAR DAMLE — 

PLAINTIFF— APPELLANT 
veraus 
PARASHRAM BALLAL KELKAR— 


Derex pant— RESPONDENT, 

Civil Procedure Qode (Act Y of 1908), s. 11, Eph V, 
O. XX, r. 12 ——Partition, suit for—Claim for future 
mesne profits-—Decree — silent — Suit, subsequent, for 
recovery of mesne profits, whether maintainable. 


Rule 12 of Order XX of the Civil Procedure Code 
expressly empowers a Court to make an order for 
future mesne profits. Jt is, therefore, permissible 
fora plaintiff, in a suit-for partition and possession, 
to claim future mesne profits. But if such claim is 
made and the decree is silent asto future mesns 
profits, the relief will be taken to have been refused 
and a separate suit for such profits will be barred by 
Explanation V of section 11 of the Civil Procedure 
Code. [p. 420, cols. 1 & 2; p. 421, col. 1.] 


Appeal from the deoision of the Aoting 
Distriet Judge, Ratnagiri, in Appeal No. 12 
of 1918, reversing the decree passed by the 
First Olass Subordinate Judge, Ratnagiri, 
in Civil Snit No, 124 of 1917. 

Mr. V. O. Kelkar, for the Appellant, 

Mr. V, D. Limaye, for Respondent No. 1, 

JUDGMENT. 

MAOLEOD, C. J.— The plaintiff sued to resover 
on account of profits of the plaint lands 
Rs. 150 for the three yeara 1915, 1916 
and 1917 as per deeree in Suit No, 35 of 
1916. 

There was & partition suit, in which parti- 
tion was asked for and possession with a 
elaim not only for past mesne profits, but also e 
for future mesne profits. The deeree which 
granted partition made no referenee to future 
profite, although prior profits were award. 
ed. The trial Court allowed the plaintiff’s 
elaim, saying that “because the Court did 
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not notice it, it does not follow that plaintiff 
must lose future profits." This deeree was’ 
reversed by the Distriet Judge on the ground: 
that as future profits were expressly asked 
for and had not been expressly granted by 
the decree, the oase came within Explanation 
V to section 11 of the Civil Prosedure Code. 
Therefore, the claim should, for the purposes 
of that aeotion, be deemed io have been 
refused. 

At first sight that would seem to be the 
obvious meaning of Explanation V. But 
we have been referred to two decisions, one in 
Doraisami Aiyar v. Subramania Aiyar (1) and 
the other in Mohammed Ishaq Khan v. Moham- 
med Hustum Ali Khan (2); in whioh the oon- 
trary was decided. A distinetion was made 
between a claim for past profits and a elsim 
for future profits, beeause the slaim for the 
latter would not have aaerned when the suit. 
was filed. 

It was held that the word ‘relief’ in the 
Explanation meant relief arising ont of 
the oause of action whioh had accrued at the 
date of suit and on which the suit was 
brought, and did not inoelüde relief, such ás 
mesne profite, accruing after the date of suit 
as to which no eause of action had arisen, 
We have not been referred to any desision 
of this Court on the point. -No doubt there 
are authorities to the effest that the relief 
claimed must have been one whieh the Court: 
was bound to grant and not one which it was 
discretionary with the Court to grant, but 
I see no logical basis in this ease for eneh a 
distinstion, The authorities with regard to 
future mesne profits whieh are sited by 
Mr, Mulla at page 60 (5th Edition) of his 
Commentary on the Civil Prosedure Code of 
1908 are all oases under the Code of 1882, 


Granted that a olaim for future profits aan 
be made by & plaintiff, and oan be granted 
by the Court in its desree, then it is diffieult. 
to see, with all due respeat to the learned 
Judges who desided in favour of the opposite 
view in the cases I have referred to, why a 
claim for future profits, if made, seannot be 
considered as relief olaimed in the plaint 
within the meaning of Explahation V. Under 
the Code of 1882 the amount of mesne profits 


(1) 42 Ind. Cas. 929; 4l M. 188; 83 M, L. J, 899; 
A M. L. T. 484 (1917) M, W. N. 847; 6 L. W, 


r^ 44 Ind, Cas. 88; 40 A, 202; 16 A, L, de 182, 
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bad to be determined in exesution proseedings 
and section 244, which det with the ques. 
tions, whish had to be desided by the Court 
in execution of a decree and not by a separate 
suit, enacted by clause (c) that nothiug in 
that section should -be deemed to bar a 
separate suit for mesne profits assruing 
between the institution of the frat suit and 
the execution of the desree therein, where 


sush profits were not dealt with by such | 


deoree. That is to say, I presume, in 
execution of such deeree. Therefore, if could 
be dedueed from that olause that even if 
future profits were olaimed but were not dealt 
with by the desree, then iu spite of Explana- 
tion III to section 13, whioh corresponded to 
Explanation V of section 11 of the Code of 
1908, a separate suit for fulure profits was 
not barred. That clause does not appear in 
Order XX,rule 12, the corresponding pro- 
vision in the Code of 1908, and there must be 
acme very sogent reason for ita not baving 
been re-enasted That rule deals with the 
question what the Oourt may decree in a 
suit for the resovery of possession of im- 
moveable property. It was for the first time 
provided that the Court might direot an, 
inquiry as t> future profits and then a final 


deoree would be passed in acsordance with the 


result of such inquiry. Now it appears to me 
that the last slause of section 244 0f the Code 
of 1882 was not re-enasted besause there 
was no longer any neoessity that the bar 
against multiplisity of suits provided by 
section Ll should not apply to olaims for 
future profits if made. The question whether 
a subsequent suit for future mesne profi's 
wculd lie was desided in the affirmative 
under the Code of 1882 in Sheo Kumar v. 
Narain Das (3). Whether such a snit, if 
the claim has not been made in the fresh suit, 
wil] still lie, considering the provisions of 
Order II, rule 2, and the alterations made in 
the Code of 1908, Order XX, rule 12, 
remains to be desided. On the whole 1 
prefer to agree with the opinion expressed by 
Mr. Justice Ayling in Doratsamt Atyar v. Sub- 
ramania Aiyar (1), adhering to the deaision of 
himself and Mr. Justice Hannay in Rama- 
sami Iyer v. S¥trangaraja Iyengar (4). It 
appears to me desirable to give its plain ° 
meaning to Explanation V of eection 11, so 


(8) 24 A. 601; A. W. N. (1902) 139. 
(4) 26 Ind. Cas. 622; 2 L. W., 8, 
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that in this oase the plaintif having olaimed. 
fature mesne profits and the Court having 
in its deoree said nothing with regard to the 
future profit», we must take it that the Court, 
refused to grant them. 

Therefore, the appeal fails and must be 
dismissed with costs, 

Heatory, J.—The point before us relates to 
what happens when a plaintiff sues for 
redemption or -possession and in his plaint 
claims future meane profits and the desres is 
silent as to such mesne profits, 

There are two views; one is that plaintiff 
oan bring a second suit to recover the mesne 
profits ; the other that he saunot, 

The matter has been a good deal discussed 
and is the avbjecs of two desisions, one in 
Doraisami Aiyar v. Subramania Atyar (1) and 
the other in Mohammed Ishaq Khan v, Koram- 
mei Rustum Ali Khan (2). Opinions have not 
been unanimous. The matter at first sight 
appears to be one of detail. Nevertheless it 
seems to me to conaeal an important. matter 
of principle, Oar law provides as a matter 
of principle—a very important principle— 
that the multiplicity of suits should be dis- 
couraged; that two suits should not be 
brought where one will suffice. That, broád- 
ly stated, ia the principle, and it is given 
effect to by &eation 11 of. our Code o? Civil 
Prosedure. Explanation V to tkat m:otion 
says: ‘Any relief dlaimed in the plaint, 
whioh is not expressly granted by the desrea, ` 
shall for the purposes of this sestion, be 
deemed to have been refused,” Now in the 
earlier suit this relief of future masne profita- 
was expressly olaimed. It waa not granted and,. 
therefore, apparently ib must be deemed .to 
have been refused, and if it is so deemed 
to have been refused, then the Present suit 
slearly will not lie. 

Rule 12 of Order X X expressly empowars 
a Court to make an order for future mesne 
profits, What the Court may do, the liti.. 
gant oan properly’ask the Court do. It is, 
therefore, quite inorder for the litigant to. 
ask in his” plaint for future mesne profits. 
It seems to me that if he does sc, then it^ ia 
his business to obtain an order of the Oourt or. 
, an adjudication of the Court on that matter, 
whioh he himself has expressly brought into. 
his plaint. If it is overlooked by the Conrt,. 
then it is the litigantes business to remind. 
the Court of its oversight and to have it, 
eorreoted, or to appeal against the decree, 
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which is silent as to this matter which the 
‘plaintiff has  askel to have desided. It 
seems to me, therefore, thatthe matter is 
typieally of the kind to whish our general 
principle embodied in sestion 11 of the Code 
is intended to apply. My Lord the Ohief 
, Justice has pointe] out that under the old 
Code there was a different provision, that 
there was a reason then, arising out of specifis 
words appearing in section 244 of that 
Code, for holding that a second suit for 
future mesne profits would lie, That ex- 
eeption to a very important general prinoi- 
ple no longer dppears in our present Code, 
and it seems to me, therefore, to ba 
iheumbent on us to apply the general prinoi- 
ple. 

I think, therefore, that this appeal fails and 
must be dismissed with costa, 


Apreal dismissed, 


d CALCUTTA HIGH COURP. 
ORIGINAL Civro Appean No, 66 or 1918, 
July 4, 1519. 

Pressnt :—Sir Lanselot Sandersor, Kr., 

Ohief Justice, and Justise Sir 
John Woodroffe, Kr, 
JUSTIN HULL AND ANOTHER— PLAINTIFF3 — 
APPELLANTS 
versus 
‘ARTHUR FRANCIS PAULL -DEFENDANT 
^^—BResPO*DENTS. 

Damages, suit for~~Appellate Qourt, whether will 
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In an action for damages which i is pursued in some 
spirit of vindictiveness ‘and with a desire to inflict 
punishment, a Court of Appeal ought not to inter- 
fere with the decision of the trial Court on the 
question of the amount of damages to be awarded, 
Eie that decision appears to be erroneous, [p. 424, 
col, 2. 

The awarding of costs is in the discretion of the 
Court and a Court of Appeal ought not to interfere 
with the exercise of suoh discretion, unlesa there has 
been some misapprehension of facts or violation of 
gome established principle or there has been no real 
exercise of disoretion at all. [p. 424, col. 1.]- 


- INDIAN OASES, 


421 


Appeal against the judgment of Mr 
Justioe Greaves. 

Mr. Langford James (with him Mr, R. O. 
Bonnerjee), for the Appellants. 


The Advosate Goneral (with him Mr, 
A. N. Ohaudhurt), for the Respondent. 
JUDGMENT. 
SíaNpERSON, O. J.—Thisis an appeal by 


the plaintiffs against the jadgment of 
Greaver, J. 

The claim was in respest of injuries 
caused to the infant plaintiff by a dog, 
alleged to belong totbe defendant, on the 
22nd June 1917. 

The claim was for 


Rs» 1,642 9-9 in 


-respect of expenses incurred by the plaint- 


if Mr. F. J. Hull, the father of the 
infant plaintiff, whish sum inoluded Rs. 728 
for salary and commission for 13 days at 
Rs. 1,680 per month and for Rs. 10,000, 
in sonsequense of the injuries sustained by 
the infant plaintiff. 

The defendant by his written statement 
set up several defenses and denied liability, 
He then alleged that the plaintiff's elaim 
in paragraphs 8 and 9 was faneiful and exoes- 
sive and withont admitting liability he paid 
into Court & sum of Hs. 900 as being 
ample to satisfy any olaim of the plaint- 
iffs.. 

At the trial after the opening of the 
learned Counsel for the plaintiffs, liability 
on behalf of the defendant was admitted, 
and the only question was one of damages. 


After the plaintiff Mr. F. J. Hall was 
eross.examined, his learned  Connsel said 
that he would drop the question of salary 
and eommission and he agreed  to' nasept 
Rs. 900 in respest of all out of pocket 
expenses ineurred by the adalt plaintiff on 
behalf of his son in  sonneotion with the 
injuries reseived from the dog on the 
99nd June 1917, so that the only issue 
whioh the learned Judge had to try was, 
what damagér, if any, had the infant plaintiff 
suffered. 

The learned Judge awarded the ine 
fant plaintiff Rs,300 to compensate him 

“for the pain and suffering caused to him 
by reason of the aecident; " and the learn- 
od Judge made the order,as to costs whish 
appears in his judgment for the reasana 
mentioned therein. The first ground urgel 
by the learned Counsel for the appellants 


+ 


429 
NULL V. PAULL. 


. was ibat the amount of Rs. 300 was an in- 


adequate sum. ss. 
First, beanuse the learned Judge had omit- 


‘ted to inelude any damage for the soar 


eaused to the infant plaintiff's fase and for 


"the nervousness from whieh it was alleged 


he suffered in eonsequenee of the injury, 
and inany event it “was urged that the 
.gum was not suffieidnb for the pain and 
‘poffering. 

And 2nd, beoause it was. contended that 
-thia was' & oas for exemplary damages 


“and the learned Judge had not awarded 


-sueh damagea. 

As regard the amount of Rs. 300:— 

It eannot be said that the learned Judge 
did not eonsider the question of the soar: 
he referred to it in his judgment, and I 
gather that after seeing the infant plaintiff 
himself and hearing the evidence he did 
not sonsider it of muah, if any, importance, 
and indeed the 9th ground of appeal makes 
it elear that the learned Judge had son- 
sidered this matter but did not regard it as 
of any importance. 

The evidence was that the soar was 
mush better at the time of the trial. Dootor 
Cameron thought that it would improve and 
that it might disappear altogether, but he 
did not think it would. A sear on the 
fase may be a real disfigurement or it 
may be of little or no importance, and in 
view of the fact . that the learned Judge 
who has seen ‘fhe infant plaintiffs soar, 
has said that he did not regard the scar of 
any importance, it must be in this ease 
that the sear is not a disfigurement and 
on suéh & point, F, sitting inthe Court of 
Appeal, without having seen tke infart 
plaintiff, am certainly not prepared to dis. 
agree with the learned Judge on a point of 
this kind. 

' “Ag regards the nervousness :— 

It does not appéar that much importanee 
was attashed to that by the plaintiffs. It 
ia not referred to in the plaint, no question 
was put to Dr. Cameron about it in the 
exawination-in-shief, the Doctor had not 
been asked to examine him with reference 
to nervousness.e 
“ He seid that when the infant plaintiff 
got baek from Shillong he was all right, 
so far as bodily health was coneerned. He 
had suffered no after effects at all except 
that he eupposed he was probably a little 
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nervous: he antieipated he would always be 
nervous of dogs. Sueh evidence does not 
lead meto think that there was really 
any permanent injury to the infant plaint- 
iff’s nerves 

I do not think the  evidense of Mr. 
Hull as to the boy's nervous condition is 
reliable, for he said that after the incident 
in November 1916 the boy would not go 
anywhere near a dog. He wonld simply 
run away. He besame unmanageable when 
a dog same by hia side. 

Yet the evidence of Mrs. Hull was that 
on the day of the asoident, viz., the: 22nd 
June 1917, the infant plaintiff tried to pat 
the dog ‘Britannis,’ a bull dog which Mr. 
W. Bryant bad with him. 

Mr. W. Bryant said the shild was a 
little nervous but still he patted his dog. 
This makes me think that Mr. Hull's des- 
eription of the boy's nervous state was ex- 
aggerated. Mrs. Hull said the boy was 
nervous of all, what he terms, ' knocker ’ 
mouth dogs, by which I suppose the boy 
meant, bull dogs. ; 

The learned Judge on the evidenee same 
to the sonclusion that the infant plaint- 
iff had suffered no permanent damage, He 
saw the boy and heard the witnesses give 
their evidence in Court, and on a question 
of this kind I should hesitate long ba- 
fore interfering with the desision of the 
learned Judge who has tried the snit; on 
the evidense as regards this matter I am 
by no means satisfied that the learned 
Judge was wrong. 

As regards the amount awarded for pain 
and suffering:— 

It is a diffionlt matter to estimate the 
amount of compensation for pain and suffer- 
ing even in the ease of an adult who san 
come into Court and deseribe his feelings, the 
pain and the suffering whieh he bas under- 
gone, Itis still more difficult in the case 
of 9 small boy sueh as the infant plaint- 
iff who did not give such evidence. 

In this-sase it does not sppear that there 
were any soxiplications and spart from the 
operation of stitehing the wound when he 
was given a whilf of ehloroform, there does 
not seem to be any evidences that the boy 
suffered much pain, or passed sleepless nights 
or anything of that kind 

The evidense shows that the father and 
mother, with whose feelings I oan fully 
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i aympathise, were muoh upset by the sight 
‘of the boy's face. 
It must have been harrowing to Mr. 
< Hull's feelings, ashe said, seeing his son 
under obloroform and having his fase 
‘stitched, but we have not to sonsider the 
-feelings of Mr, and Mrs. Hull or the worry 
‘to whioh they were subjeoted: there is here 
“no elaim for that. 

We have to consider the pain and suffer. 
ing endured by. the minor plaintiff himself. 
The learned Judge has thought that Rs. 300 
"was enough, 

i Iam not trying the oase in a Court of first 
‘instance but hearing an appeal. It was held 
'by this Court in the Englishman case [ Eng. 
lishman Limited v. Lajpat Rai (1)] that the 
Qourt of Appeal should not interfere unless the 
deoision of the learned Judge on a question of 
damages appears to be clearly erroneous. 

Having given this matter oareful son- 
sideration I am not satisfied that the learned 
Judge’s finding on this point was clearly 
erroneous. 

As regards 
damages: 

In my judgment there is no ground in this 
ease for awarding such damages, Even if 1t 
were permissible to the Court to award such 

damages for a olaim snoh as thee present, 
upon which I express no opinion, I do not 
think the facts of the case are sufficient to 
justify an award of exemplary damages. 


the olaim for exemplary 


The claim to exemplary damages is based 
upon the failure of the defendant to falfl 
his undertaking to ramove the dog from 


the hotel, which itis alleged he gave after. 


the incident in January 1917. 

I think it is unfortunate that the defendant 
did not sarry ont his intention to remove the 
dog from the botel. 

Still having regard to the faeta of this case 
` and to the precaution which the defendant 
took, in my judgment the failure to send the 
dog &way would not justify the Court in 
awarding exemplary damages. 

It is slear from the evidence that the dog, 
generally speaking, was not a daugerous 
dog. The defendant's ehildren and Mrs. 
Coachafer's shildren were in the habit 
of playing with the dog, even after the 
insident of the 22nd June 1917: but the 
. (1) 6 Ind. Cas. 81; 37 C. 760 at p. 761; 14 O. W. N, 
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dog seems to have had an antipathy against 
the infant plaintiff, as the learned Judge 
held, for some reason which has not been 
discovered. 

It appears that after the January incident 
the defendant removad his room to another 
floor so that the dog and the infant plaintiff 
might not ascidentally meet. The dog was 
always on the leash when he was taken out 
of the defendant's or Mr, Bryant’s room and 
the learned Judge has found that sush pre- 
cautions as were possible with regard to the 
dog were taken by the defendant, and that 
this sourse was also followed while the dog 
was in Mr. Bryant’s eustody during Mr. 
Paull's absense. 

The insident itself was in the nature of an 
accident, and it would not have happened but 
for the fact that the infant plaintiff had gone 
along the sorridors of the hotel some oon. 
siderable distance from Mr Hull’s room with 
another shild and Mrs. Coashafer’s nurse to 
the immediate neighbourhood of Mr. Bry- 
ant’s room in whish the dog was with Mr, 
Bryant. Mr. Bryant’s brother, without think- 
ing, left the door of the room open, when he 
entered Mr. Bryant'a room, the dog ran out, 
and found the infant plaintiff immediately 
outside the door, and knooked him down. 

I think it is not unreasonable that two 
views might be taken of the previous 
ineidents, Mr. Hull and his wife regarded 
them as serious. Mr, Paull apparently took 
a different view. I saunot help thinking 
that if the dog, whieh was a bull dog, had 
been really savagely inolined towards the 
boy, more serious damage would have been 
done. 

The same remark applies to the ineident 
of the 22nd Jane 1917 for if the nurse’s 
avidenseis to be believed, the dog knocked the 
boy down three times there, was no evidenae 
of a bite, though it is obvious that the gash 
or wound on the child's fase must haya been 
saused by the dogs teeth, which might have 
been done in the knosking down of the boy 
withoutany biting by the dog. 

Under these sireumstauces in my judgment 
this is not a ease for exemplary damages. 
At any rate I am certainly not prepared to 


* hold that the desision of the learnel Judge, 


in not awarding exemplary damages was 
elearly erroneous. . 

The last ground upon whiah the judgment 
was impugned was that the order of the 


' 494 
HOLL t, PAULL. 


learned Judge as to cosís was wrong. The 
defendant paid into Court Hs. £00 and the 
plaintiffs were awarded Hs. 900 and Rs. 300, 
ze, Re. 1,200 in all. 

Prima fac.e, therefore, the plaintiffs would 
get the costs cf the suit. 


But the costs were in the disoretion of the 
Judge. Such djseretion must, of course, be 
a judicial disoretion to be exersiced on legal 
principles, not rhy change medley, nor by 
caprice nor in temperyas was said by Lord 
Coleridge, ©. J., In Hugley v. West London 
Exter sion Raihøat Company (2) and it was held 
in Ranchordas Vithaldas v. Ba? Kasi (3) that 
the Appeal Court could interfere with the 
exereise of diseretion as to costes by the lower 
Court, when there has been any misappre- 
hension of fasts or violaticn of any establish- 
ed prineiple, or where there has been no real 
exercise of discretion at all. 

In this case the learned Judge said: ‘so far 
as costs are concerned, the ‘plaintiff has 
succeeded in his claim for damages to the 
extent of Rs. 300 but hia  elaim was 
Rs. 10,000 and I think if he had been 
reasonable in hia attitude certainly yesterday 
morning the sase would have been settled, 
and I think I must take this into ascount 
and his attitude as shewn by the sorrespond- 
ence with regard to the ooste,” and he then 
made an order as to sostas giving to the 
plaintiffs three-fourths of their costs of the 
suit, the costs were to be on asale No. 2 as of 
one day’s hearing and included the de bene esse 
examination. The learned Judge had said 
in a previous part of his judgment: "I think 
thia Jetter and telegram shew that Mr. Paull 
was genuinely sorry for what had happened 
and was genuinely anxious so far as lay ia 
his power and if he was allowed to do so, 
to make full eompensation for all expenses 
in gonnestion with the accident, that he did 
all he sould to settle the matter amieably 
and I cannot help thinking that if the parties 
had been left to themselves or if some 
reasonable sum had been elaimed for damages, 
this suit would never have come into Court 
and the matter would have been amieably 
arranged between the parties." 

The learned Juflge further referred to the 
elaim for Ra, 10,000 and held it to be a most 
excessive sum, and that although the natural 


(2) (1°86) 17 Q. B. D. 373 at p. 376; 56 L. J.Q. B. 
508. 
(8) 16 B. 676; § Ind, Deo. (N, 9.) 929, 
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indignation of Mr. and Mrs, Hull must 
be taken into account espeoially at the time 
of the accident, he thought this action had 
been pursued in some spirit of vindiotiveness 
and with a desire to infliet punishment. 

In my judgment there is no doubt that the 
olaim for Rs, 10,000 was an exorbitant claim. 

Ít was urged that the plaintiffs had to 
insert some figure in the elaim, and if was 
desired to insert a suffisiently large one. 

But this, in my judgment, is no exeuse in 
this case; further from the plaintiffs’ Solict- 
tor’s letters, notably the letter of the 20th 
July 1917 in whioh the Solicitors wrote af 
the end of the letter “if your slient is rot 
prepared to pay the sums claimed, Rs, 12,000 
in all, will you kindly let us know if you will 
accept serviae of the writ on his behalf," it 
is elear that Mr. Hull the plaintiff wonld 
be satisfied with nothing less than the sums 
he olaimed. 

Further at the trial he persisied in what 
I consider was his exorbitant olaim. There 
is the further faot that the plaintiff Mr. 
Hull ineluded in his olaim Hs. 728, for 
salary and commission, He had lost no 
salary at all and he dropped his olaim for 
commission, when he was being eross-examin- 
ed, though he had given evidence in support 
of his olim for the salary and eommission 
during his examination-in shief. I do not 
lay great stress on this, for the learned 
Judge has not relied upon it; if is some 
eviderca, however, of the spirit in which this 
olaim was made and of the nature of the 


claim. 
There is also no dorbt that the learned 


‘Judge was right on the fasts of the case ard 


the evidenee given by Mr. Hull himself that 
this suit was pursued in a vindietive spirit 
and with a desire to irflisb punishment upon 
the defendant. He admitted that ore reason 
for the aoticn was to punish Mr. Paull and 
he considered that rather lees than half the 
claim of Re. 10,000 should be put down for 
punishment of the defendant and that the 
balanos of the Rs, 10,000 should be awarded 
to hia son for damages. 

These matters were obviously present 
to the learned Jndge's mind when he made 
the order as to coste; and were matters 
which ke sould legitimately oonsider. He, 
however, took into consideration a matter 
upon which, in my judgment, it would be 
pnsatisfaotory to rely, He referred to some 
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thing which had evidently taken place in 
Court the day before he delivered his judg- 
ment and he thought the oase gould sertainly 
have -been settled then if the defendant had 
been reasonable in his attitude, What exast- 
ly took plase, I do not know as the learned 
‘Judge has not atated in his judgment what 
took place in Court on the previous day, 
or what it was that he had in his mind, 
If what occurred amounted to no more 
than negotiations bstween the porties as to a 
settlement, -whieh came to nothing, I do 
not think that was a matter whish the 
learned Judge should have taken into consi. 
deration, for it seems to me that this must 
involve, fo some exten‘, speculation on his 
part, as to the attitude of the respsotive 
parties, 

On the other hand, it may have been, and 
probably was, Something much more definite 
than the above; at the same time, as stated 
already, I do not know exastly what it was 
to which the learned Judge referred. In my 
judgment, therefore, it is safer to say that 
this was a matter whish should not have 
been taken into consideration. 

I think further that the matter referred to 
may have influenced his mind, for part of 
his order was that the sosis stould be taxed 
as of one day's hearing whioh rather goes 
to shew that he thought if the plaintiff Mr. 
Hull had been reasonable on the first day 
of hearing, two days would not have been 
necessary. 

lam loth to interfere with the order as 
to sosts which the learned Judge in his 
discretion has made, for I feel that there 
was ample material before him, apart from 
the above. mentioned matter, to justify him 
in interfering with the ordinary rule as to 
costs; at the same time I cannot help feeling 
that he has been ioflaenaed to some extent 
by the matter to whish I have referred, and 
whiseb, I think, should be left out of sonsidera- 
tion. $ 

In my judgment, therefore, the learned 
Judge’s order as to sosts may be reviewed by 
thia Court, 

Apart from the matter to whish I have 
just referred, there are matters which the 
learned Judge eould, and no doubt did, 
lagitimately oonsidey; the exorbitant olaim 
made and persisted in at the trial by the 
plaintiff, Mr. Hull—fhe fast that the suit 
was prosecnted in a spirit of vindiotiveness 
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‘and with g desire to-punish the- defendant, 


and the unsompromising and unreasonable 
attitude of the plaintiff Mr. Hall before the 
trial as diselosed by the eorrespondenoe. 

In Jones v, Ourl.ng (4) it was held by the 
Master of the Rolls that the facts must shew 
the existence of something, having regard 
either to the conduct of the parties or to 
the facts of the oase, which makes it more 
just that an exceptional order should be 
made tban that the oase should be left to 
the ordinary course of taxation, and tha 
learned Judge proseeded to give examples 
which would in his opinion be a good oause 
for a Judge interfering; one of sugh examples 
was if the plaintiff had made an exorbitant 
slaim by oarelessness or reoklessness, 

In this ease in my judgment the alaim was 
not only exorbitant but also it was made and 
pursued in & vindictive spirit and with g 
desire to punish. 

Further it was held by Lord Halsbury in 
Huxley v. West London Eziension Railway 
Oompany (5) as follows :— 

“Everything which inoreases tha litigation 


- and the coste, and whioh pl-c9s on the defence 


ant a burden which he ought not to bear in 
the litigation is perfestly good canse for 
depriving the plaintiff of costs.” 

In this oase there can be no dcubt that the 
exorbitant claim and the way in whioh it was 
persisted in increased the litigation and pro. 
longed the hearing of the suit. 

In my judgment the exorbitant olaim, the 
unoompromising attitude of the plaintiff 
Mr, Hull in persisting both before and at the 
trial in such exorbitant olaim, and the 
vindictive spirit in which the suit was pur. 
sued are spífüieient grounds for interfering 
with the ordinary course as to costa, 

For the reasons above mentioned 1 think 
the proper order as to costs will be to vary 
the learned Judge’s order by striking cut 
of the decree the words “other than the costa 
of this day's hearing,” whioh, as already 
stated I think, probably were inserted by 
reason of the matter to whieh 1 have already 
referred and whish, I think, should be lef; 
out of consideration. As regards the sosts 
of this appeal, acsording to my judgment the 


e plaintiffs bave failed upon the main grounds 


(4) (1884) 13 Q. B. D.262 at p. 268; 53 L. J. Q. B. 
373; 50 L. T. 349: 82 W. R. 661. 

(5, (1889) 14 A. C. 26 at p. 32; 58 L. J. Q. B. 805 
60 L. T. 642; 37 W. R. 625. i 
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.hÉ-the appeal, but -haye suoseeded to a small 
-extent as to the order for sostas. 


It is diffieult to allosate the ecsts, which 

have been incurred in the Court of Appea', 
‘to the various points argued, and I think 
‘ander the circumstances it will meet the 
‘justice of the ease if an order is made that 
eaoh party sbould bear his own costs of the 
. appeal. 
" Consequently in my judgment the appeal 
“should be dismissed exoept that the decree as 
“to costs should be varied, as above mentioned, 
‘and each party should pay his costs of the 
‘appeal, 


; Wooprorrs, J.—l regret Lam unable to 
agree in the songlusion at which the Chief 
„Justice has arrived. 

This is a suit in tort by the infant plaint- 
iff, a ohild of Mr, F. J, Hull, for Rs. 10,009 
damages and Rs. 1,642-9.9 out of pooket 
expenses for injuries caused by the defendant’s 
dog. The written statement denied liability 
and was soscompanied by ptyment of the 
gum of Hs, 900 into QOourt,- which was 
. salleged to be sufficient to satisfy the plaintiff 
if he was found entitled to anything. This 
denial of liability was abandoned at an 
early stage of the trial after framing of 
issues.’ It was admitted that the plaintiff 
was entitled to Ra. 900, as an agreed sum by 
way «f£ out of pooket expenses (Rs. 1,642.9.9) 
claimed. It was never admitted that the 
‘plaintiff was entitled to anything for pain 
‘and suffering and injury over and above the 
‘amount now admitted as payable for out 
(0f posket expenses. For though the written 
statement is wide enough to oover olaims -of 
every kind, the evidence of the defendant and 
what occurred st tke trial make it quite 
elear that the defendant was unwilling to 
“pay anything on  asesount of pain and 
ifjury. The trial  &ecordingly proceeded, 
swith the result that the learned Judge held 
a8 against the defendant that the plaintiff 
was.-entitled to something (evidently in 
tho: learned Judge's opinion not muoh) 
“and the. desree was given to him for the 
anm of Rs. 300 in addition to the sum of 
-Rs, £00. above efated; but for certain reasona 


he deprived the father and next friend of* 


the infant of zih of the general sosts of the 
“suit, of ith of¢he ‘costs of the Ist day's 
hearing and whole of the costs of the 2nd 
day’s hearing. 
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There is, as I have stated, no question 
of liability of the defendant to pay damages. 
The two qüeations before us are, firstly, as to 
the amount he should pay by way of damages 


‘and, secondly, as-to the next friend's costs of 


which he has been deprived. 
A number of English oases have been sited 


‘to us with a view to show when the Court 


may and when it may not interfere in an 
appeal on the question of the suffieleney of 
damages awarded. I adhere to the opinion 
which I expressed in Englishman Iamited 
v. Lajpat Rat (1) that the English cases 
which deal with the question of the revision of 
damages by the Court of Appeal have no appli: 
cation in this country where the Jury system, 
with respeot to which the English decisions 
have been given, does not prevail. Here 
the question of damages is to be dealt 
with by the Court of Appeal as any other 
portion of the oase, that is the Court in 
appeal will not interfere either as regards 
award of damages or any other matter 
(both elasses. of fasts standing on the 
same footing), unless the decision appealed 
against appears to be oslearly erroneous. 
In that case the Court of Appeal redused 
the damages. 

The first question then is whether the 
sum 4f Rs. 300 should be inoreased. 
As regards this I may in adyanceobserve 
that the conduat of the plaintiffs next 
friend san, in no way, affeot the damages to 
be paid to his infant son for aotual injury 
and suffering. Whatever olaim his father 
may have made, ke is entitled to be 
compensated for his suffering and injury. 
It must be first ascertained (to far 
as is possible) what is a proper sum to 
pay, ard this sum may be on a larger 
soale if the eondnot of the defendant has 
been such as to justify it. The sesond 
question is as regards the costs. I will 
take up the former first, 

In this oase we have not to deal with 
a single attask but with four attasks by 
the came ‘dog on the same obild in Novem- 
ber 1916, 10th January 1917, 17th January 
1917 and 22nd June 1917. After the 
third attack Mr. Hull saw the defendant 
and the following is his evidenee:— 

“I said it was fortunate that rio very 
great physical injury ,had been done, and 
that I hoped that we sould settle the 
matter but that I thought that there was 
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only.one way, and that was by destroying 
the dog, and then I offered to buy. the 
‘dog at Mr, Paulis own priee. Mr. Paull 
-Baid that the dog was a prize dog and 
he wished to keep it, and that he intended 
to show it at the dog show which would 
take place at the end of February, and 
‘then he ,would take it away to Darjeeling 
‘and that I wonld not see it again, He 
‘said that in the meantime he would keep 
the dog under loak and key and that I 
would never see it again: He also said 
that he world remove to other rooms in 
the hotel and asked me if I would be 
` kind enough to tell my servant not to 
“take the boy lin that direstion." After 
he got back to his rooms Mr. Hull then 
wrote the following letter: 
“17th January 1917, 

"Dear Mr, Paull, 

"After further consideration I want, in 
‘the most friendly yet firm way, to put 
in writing just what I feel oonserning 
what happened yesterday. 

"The dog has now attacked the ohild 
on three different oecasions. The first time 
it drew blood; on the sesond osoasion I 
was present and my wife and I were able 
to prevent any bodily harm being done; 
yesterday the dog bit the child eon the 
foot, and it would certainly have drawn 
blood but for the fortunate fact that ita 
teeth fastened on the shild’s shoe, On no 
osoaeion has the shild given the dog any 
provocation. 

“The above proves that so far as my 
ohild i is conserned, the dog is dangerous, 

"You and I both want to do the right 
"thing to prevent anything really serious 
happening or even & recurrence cf  wbat 
has already happened. In my view, the 
.cnly way to make sure is for the dog to 
be sent away or destroyed. 

"I understand that you wished to show 
the dog on the 26th and thatimmediately 
after the show, it is to be sent to Darjee- 
ling. This is all right so far -as if gces, 
,but I wonld like an insurance of what is 
to be done in the meantime. It is due 
to my child, and my wife (who was 
seriously upset yesterday and on the firat» 


‘oseasion), to say that I shall hold you’ 


striotly to aseonunt for any pbysical or 
mental suffering which may be eaused by 
your dog. 
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"I feel certain that yon will make if 
impossible for the dog, either in hotel or 
ontside, to attaek the ehild in future. 

Yours Sincerely, 
PF, J, Hull." 
to whish the defendant replied as follows:— 
"324, Grand Hotel, 
"17th January 1917. 

.F. J. Hull, Hear. 

“Sir, 

“I am in receipt of your letter of date 
and regret the unfortunate oscurrence to 
whieh you refer. The dog is used to 
children and has no vice, but, of eourse, E 
wish to mest you in this matter, so have 
made arrangements to move to rooms on 
the next floor,as soon as available in a 
few days. As suggested by you, it would 
be better if your little boy would use one 
of the other stairoases until I have made 
the shange of rooms, I on my part will 


naturally take sare the dog is ‘Shained up 


in the interior, 
Yours Sinoerely, 
A. F. Paull.” 

The statement in Mr. Halls letter about 
the dog being sent to Darjeeling is not 
here challenged, though the defendant in 
his evidense says that -bhe is not sure 
whether he told Mr. Hull that he would 
send the dog away to Darjeeling cr not. 
The defendant then says that it is quite 
likely that Mr. Hull invented that state. 
ment. In my opinion Mr. Hall is stating 
the truth in this matter, In bis evidence 
the defendant says; he “pooh  poohed" 
the whole thing absolutely, that Mr, and 
Mrs, Holl were "making a mountain out 
of a mole hill, " that they "exaggerated" and 
“a paltry thing,” and that they 
were “making a great fuss and that even 
the last oesasion when the dog made a 
wound on tke child’ P, fase, whioh Was 
li inches long anda ¢th to ith of an ineh 
deep and which had to be sewn op, 


‘leaving what the doctor ssid was hkely 


to be a permanent soar, it was a very 
doubtful thing,” Seeing these eonstant 
attacks by the dog on this «child whieh 
was only 43 years old, | think that his 
parents were very naturally apprehensive 
and that it was not a matter to be 
“pooh poohed" at all «1f greater injury 
was not caused, it was, I think, due to the 
fortunate cironmstanee that on each: ossasion 
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some’ one was present to help the ohild 
.and to take of the dog. I do not aosept 
the defendant's statement that Mr. and 
Mrs, Hull were exaggerating. If they were, 
why did not.the defendant deny the state- 
ments in Mr. Hull's letter of the 17th 
January? The ‘attitude taken by the 
defendant in his evidence has also a 
bearing on the argument that the defend. 
ant before suit was so entirely reasonable aud 
willing to make such compensation as was 
proper that the suit was unnecessary, & 
matter with which I deal Jater. 

The fourth attaok by the plaintiff's dog 
on the 22nd June 1917 is the subject. 
matter of this suit. 

The defendant had promised that the 
dog shonld be sent away after the dog- 
show which took place at tbe end of 
January. The reasons why he did not do 
so are immaterial, It may not bave 
suited the defendant, but a promise made 
was a promise to be kept. It has been 
suggested that it was a good thing that 
the dog was not sent to Larjeeling, as it 
might have attasked the child when the 
latter was also there. The defendant does 
not himself say that the dog was not 
sent to Darjeeling on account ofany such 
fears. Moreover the gist of the matter 
wae, not that ihe dog should be sent to 
Darjeeling in partionlar, but that it should 
be rent away. On the sontrary the dog 
was kept in the hotel and afterwards made 
over to a Mr. Latoushe. Meanwhile the 
defendant went himself to Darjeeling and 
returned about the middle of June. At 
that time the Hull faniily had returned. 
Then the defendant returns and knowing 
that the Hull family were in the hotel, he 
brought the. dog again .into the bote), 
For scmetime the dog was in his ecntrol 
‘and was then left, on his going to the 
Sandhesds, in the hotel in charge of his 
friend Mr. Bryant, wholived on the same 
landing and used the same lift as the 
Hull family. And this was done though in 
the defendant/s letter of the 17th January 
previous, the defendant has suggested that 
the child should use one of the other 
staircases until"he had moved ta rooma 
on another floor. The result then was 
that the dog’ was not sent kway but kept 
in the hotel under ciroumstances rimilar 
io. those under  whioh the first three 
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attacks had oesurred. The defendant, how- 
ever, had told Mr. Bryant to be careful 
with the dog. Tae dog was loos? in his 
room ani when his brother Mr. W. Bryant 
opened the door, the dog rushed ouf, 
attacked the child who was almost at onse 
picked up by Mr. W. Bryant and saved from 
farther injury than that whish it has 
suffared. Asto this we have Dr, Cameron's 
evidense, The left oheek was eut: and there 
were two small wounds on the hand. The first 
wound was he says fairly serious, being 14 
inches long and the depth varied from ith 
of au itüoh to ¢.h or $ to ith. It required 
stitehing, which was done after the child 
was given chloroform. He says that he 
sortainly thinks there will bea permanent ssar, 
He deseribad it as prominent. The learned 
Judgein his judgment, dated the 5th July of 
last year, that ismore than a year after 
the event, states that the sear was still visible 
from where he was sitting at a distanoe of 5 
or 6 yards The Dostor was twica questionad 
as to his statement that the soar would he 
permanent ani sail that he did not think it 
would disappear. Ona the right hand &he skin 
was just broken and showed tooth marks, 
Baing eross-examined whether he antisipated 
any further  perminent resulte, Dostor 
Oamerom said that the question was a 
difficult one, but that the shild would be 
nervous of dogs. And the evideuse showa 
that the shild was, as one might expeot'it 
to be, after four attacks from this dog, 
nervous, 

As regards this medical evidensee it is 
unsontradiated, 

The question then ie, what damages 
the defendant should pay for these 
injuries. In the defendant’s view the 
matter was a very small one and that if there 
was anything due a,very little sum was 
payable. The defendant stated that if any 
little sum was due there was contribntory 
negligenoe on the part of this child of 
4i yearr, and if one were set against the 
other nothing was due, The supposed aon. 
tribotory negligence is that the child was 
on tha oorridor near the room of Mr. Bryant 
and aba dietanse of some 200 pases from 
its own. Whether this would have made any 
difference in the result is-donbtfal There 
might have been perbaps more serious injury 
if the dog had attacked fhe shild at a distanse 
from Mr. Bryan 'a room, when it would haye 
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taken longer for him to come up and help 14, 
However this may be, the child was entitled 
to use the aorridor as mush as any one else. 
Doubtless it was an accident that the dog 
attacked the child owing to the opening of 
Mr, Bryant’s door, but as the learned Judge 
has held having regard to what happened 
before, the defendant must be held re. 
sponsible., I may here point out that the 
statement above mentioned and other fasts 
make it abundantly olear that the defendant 
never offered to pay anything on asconnt of 
injury and suffering and limited his offer 
to ont of pocket expences only. I refer to 
this again on the question of oosts, 

The learned Judge has held that the 
plaintiff is entitled to the sum of Rs, $00 
only which be himself dessribed as a small 
compensation for his pain and suffering, and 
he has further deprived the plaintifi’s rext 
friend of ith of the general costs of the 
actior, ith of the costs of one day’s hearing 
and the whole of the costa of one day’s 
hearirg. The result, therefore, is that though 
the plaintiff has been attacked four times by 
the defendant's dog and has suffered the 
injuries described, he gets only Rs 300 for 
his pain and injury (which are, of sourse, 
exélusive of tbe out of posket expenses) and 
the next friend of the child in this sstion 
will be out of pocket as regards ;th of the 
costs of the action as also of the first day's 
hearing and as regards all the «costs of the 
second day's hearing. I cannot agree that 
this is a right conolusion, 

In the first place, it is based on the finding 
thatthe child has suffered no permanent 
damage. That finding is & question of faot 
and not a matter of discretion, That finding 
is not based on the evidenoe, for in Dr, 
Cameron’s opinion tte cear will ba permanert, 
That is the only evidence in the oase. 
suggested that the oahild was not a girl 


and that a scar was not, therefcre, of any, 
May be it is not of such import- 
ance asit would have been in the case of a. 


im portance, 


gir’, but if isan injury all the same and if 
permanent must be compensated. 


we have not, but he has also told us that the 
sear was still visible at a distares from 


where he was silting and he is in no better, 


position to say whether it will disappear 


than we are. lt is true again that Dvetor. 
Cameron in eross examination said that it. 
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16 is true. 
that the learned Judge raw the soar whioh, 
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was possible that the sear might disappear, 
No other answer in sush cage sould be given, 
because neither he nor any one else aonld 
absolutely deny such a possibility, but he also 
said three times that, in his opinion, 
though.the sear might improve it would not 
altogether disappear. He said "[ certainly 
think there will be a permanent soar." I 
do not consider myself justified in relying on 
what he stated might be within the bounds 
of possibility and rejecting his positive 
Opinion thrice repeated that the soar was 
a permanent injury. If it be suggested that 
Dr. Oameron’s evidence was too favourable. 
to the party oalling him or that it was 
medically unsound, it was open to the defend. 
ant to oall other medieal evidense whiah. 
was not done. It standa unrebautted 

Dr. Cameron’s opinion may have been 
right or if may have been wrong. Doators 
like others make mistakes. But there is no 
ground in my opinion for holding that he 
was more likely ta be wrong than right. I 
may here observe that the learned Judge was 
in error in stating that no evidence wag 
sought to be put forward that any permanent 
injury had been done. 

Nextly, there is medisal evidence that tho 
shock, which the child has suffered and which 
I think must have been intensified by reason 
of three previous attaoks, may have: perma. 
nent effect. The actual existence of the con. . 
ticuance of nervousness is supported by 
other evidence in the oase. I hold that 
permanent injury has been proved. l 

This finding is suffioient to invalidate tho 
learned Judgs's desision on the question of 
damage. It cannot be contended that the 
doctrine of non interferenee in certain 
matters with the Judge's disoretion extends to 
this that if he thinks that no permanent 
injury has been proved on the evidence, w8 
are bound to aecept his oonelusion when the 
only medical evidenee is the other way, 
I need not, therefore, elaborate the argument 
that the learned Judge has also . misdirested . 
himself by taking into consideration matters. 
which are irrelevant, sugh as the conduct of. 
the plaintiff's father and defendant, 

, The first question which the Court had to 
decide was whether the oase was one which 
called for damages on an exemplary soale or. 
not, On this question some of the siroum. 
stances to which the learned Judge has 
alluded might be taken ipto consideration, ; 
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He-would then, in hia view of the oase, have 

held that this was not a oase for exemplary 

damages, The next question would have 

been whether any damage was suffered and 

if so, to what extent. If compensation was 
due, the final question was whether the sum 

payable was a nominal or a small eum as the- 
learned Judge calls his award, or whether a 
substantial or at any rate greater sum should: 
be given to the plaintiff. On this question 

the considerations to whieh I have alluded 

would have: no bearing whatever. The 

simple question then was what, if any, waa: 
the actual injury and suffering and what 

compensation should be paid on an ordinary 

soale free of all considerations which influence 

a Court in awarding exemplary damages. 

It appears io me that there is some ground 
for the argument that the learned Judge has 
not sufficiently distinguished between matters 
affecting the question of exemplary ard 
ordinary damages; It is olear that the conduct 
of the plaintiff's father (however it may 
affect the question - of costs) cannot be 
relevant on the question of damages 
(exemplary or ordinary) rayable to the 
plaintiff, Further such matters as the 
general attitude of,; and precautions or 
lack of precautions taken by, the defend. 
ant, and the dangerous character of the dog 
may be relevant on the question whether 
damages should be on an exemplary scale, but 
not on the question of astual injury and 
suffering. It is possible that though he has 
not said so, he was, in referring to such 
matters, dealing with the claim for exemp. 
lary damages, On the other hand there are 
remarks which put this matter in doubt, 
It iw, however, not necesrary to labour this 
point because if the evidence proves perma- 
nent injury and if the learned Judge has held 
there is none and based his award of damages 
on sush sonelusion, it is clear that the award 
of damages cannot stand. 

: I will deal then first with the question of 
exemplary damages whioh the plaintiff 
slaims. There is nothing wrong in itself in 
slaiming exemplary damages, or to use & more 
ill sounding teym,- -vindictive damages. For 
ihe Courts themselves award such damages.e 
Tira:only question-is one of fast, vis., whether 
a cano lias been made out for such damages. 

. As both Greaves, J., and the Chief 
Justice are of opinion that there is no case 
for exemplary damages, Ido not press my 
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, view on this point beyond saying this that 


whilst the plaintiffs slaim may have been 
exsessive, 1 ocannotsay that under the 
oiroumstanees it was unreasonable for the 
plaintiff to believe that he was entitled to 
damages on an exemplary soale, seeing that 
there had beer:three previous" attasks by the: 
dog and that the defendant persisted in keep- 
ing the dog in the hotel notwithstanding his' 
express promise to send it away, with the! 
result that the injury complained of became 
possible and in faot ensued. As, however, 
there was, apart from this, no wilfulness on’ 
the part of the defendant and no malice or 
the like, exemplary damages would not ba‘ 
given on the highest soale.  Acoepting Dr. 
Cameron's evidense as to the likelihood of: 
permanent injury, I think that more aubstan- ' 
tial damages should be given than those the' 
learned Judge has granted. I deal with the: 
amount later. 
As regards oosts the learned Judge has' 
deprived the plaintiff of ith of the general ' 
gonta and of the firat day's bearing and the' 
whole of the costs of the 2nd day’s hearing,’ 
He har, therefore, to this extent direated that ` 
the costs shall mot follow the event. For the 
plaintiff has established his claim both to the ` 
sum pajd into Court and to a greater sum. — ' 
The ordinary rule is that costs do follow 
the events. . The Court may, however, direst 
otherwise, but under the Code (sestion 35) if: 
it does so, -it-must state its reasons in writing. 
This provision was enacted both td: secure’ 
a proper exercise of diseretion and in order 
that the Oourt of Appeal may be in a position 
to control the order and see whether there is’ 
good sause for departing from the general’ 
rule. It is nosuffiocient answer to say in such’ 
ease in an appeal from the judgment that 
the eosts are in the diseretion of the Court. ` 
The Appellate Court must itself deside whe- 
ther the order should be sustained, that is 
whether the reasons required to be stated 
are good reasons founded on the fasta of 
the oase. , There are certain well-known prin- ` 
ciples on whieh a successful party may be 
deprived of his general right to sosts. But 
where the Court purports toast on these 
prineiples, it is open to the Appellate Court 
to enquire whether on the faots these prin: ' 
siples have been rightly applied. Thus the 
main grounds on whith the sosta have been 
disallowed are frivolous and vexatious 
and needless aotions, misconduct, malice,’ 
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falsity, nnserupulousness, omission, neglept - 


or anything which increases the 
litigation and the sosts and whioh places upcn 
the defendant a burden whish he ought not 
to bear. Avoiding any attempts to be ex- 
haustive, the rule has been stated in the 
following generalterms we ean get no nearer 
io a perfect teat than the enquiry whether it 
would be more fair as between the parties 
that some exception should be made in the. 
special instance to the rule that costs should 
follow upon success” [per Bowen, L. J., in 
Forster v. Farquhar (6) ]. 


In my opinion none of the grounds speoially : 
stated exist here and referring to the general: 
role I have a clear opinion that it would - 


not be more fair that the plaintiff in this 
ease should be deprived of any of his costs. 


I may observe in the first plase that no 
improper motive is eharged against the 
plaint'ff’s next friend, in the sense that the 
suit seeks any personal benefit.for him. At 
one time I thought that the suggestion was 
made in the argument by the learned -Ad: 
vcoate- General, and I said I thought that 
the suggestion was not a fair one on. the 
fasts and the oross-examination of Mr. Hull. 
I withdrew this observation as [ had either 
misheard or misunderstood what 


be malice, because the plaintiff's father rightly 
or wrongly thought that four attacks by the 
defendant's dog on his child, ‘the last 
taking place after a broken undertaking to 
remove the dog, salled for exemplary damages. 
All that is osharged is that Mr. Hull too 
hastily commenced the suit for an exoessively 
large amount of compensation such large 
amount being claimed with & view fo punish 
the defendant. There is nothing morally 
wrong in seeking damages on an inereased 
goale, called variously punitive, vindiotive or 
exemplary damages. The Court grants sush 
damages in suitable cases and there is no wrong 
in asking for them. The only question is one 
of fast, vie., whether litigation was nesessary 
at all, whether if co, a case for exemplary 
damages has been made ouf, and if not, 
whether the sosts have been unnecessarily 
increased fcr the defendant by reason of the 
plaintiff's claim. Litigation was neséssary in 
this oase, besause there was neyer at any 


(6) (1893) 1 Q. B. 564,62 L, J. Q.B. 296; 4 R. 
946; 68 L, T. 308; 41 W, Re 425, 
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Counsel had said, Nor oan there be said io' 
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time either. before or after suit any offer: 
to pay any sum as Compensation for injury, 
and suffering over and above out of posket. 
expenses, and on the eommensement of 
litigation Rs. 900 was paid in without: 
admission of liahility for any sum whatever, : 
and then only in respect (as the defendant: 
himself states) of out of pocket expenses.: 
Nextly as regards the amount of the elaim,. 
the practice (in this unlike that of tha: 
English Courts) requires that a plaintiff should: 
state the amount he claims for damages’ 
and is not given any more than he has: 
olaimed, This naturally leads parties to. 
put their claim at ita highest. In the present: 
case doubtless Mr. Hull was (as the defend.. 
ant admits he would himself have heen)- 
angry that his child bad been attaeked four: 
times by the plaintiff's dog, and that after: 
an undertaking by the plaintiff that he: 
would send the dog away. He and his: 
advisers may, therefore, reasonably have son.: 
sidered that this was a oase for exemplary: 
damages, and in fact they so wrote, The: 
plaintiff bas been given damages bnt. 
not on this scale. The real question then: 
is whetber because the plaintiff olaimed 
a large amount and has got a small one, 
he should be deprived of any soste, I may. 
here observe that if the plaintiff  alaimed. 
too much for compensation, for injury and 
suffering, the defendant offered nothing on 
that aesount, In my opinion the mere 
fact that in a ense of this kind a plaintiff 
(against whom nothing else is shown) 
may olaim more than he aotually receives 
is not & ground for depriving him of costs, 
unless ib is shown that the oosts of the 
action have been inereased by his olaim,: 
Nor has this Court, so faras I am aware,: 
proceeded as a matter of general practise 
on any other footing, Possibly this may” 
be due to the oiroumstanse that the Code 
requires the plaintiff to state the amcunt 
claimed as damages. A striking instanee of 
this is the " Englishman case (1) " to whieh 
I have referred, where though the olgim 
was for Rs, .1,00,000, the amount given 
was Rs. 1,500 only with costs, In the pre. 
spnt case it is not shown that the suit 
was unnecessary or that the costs had-been 
increased in any degree by«the fact that 
more was elaimed than granted. As the 
defendant denied that anything was dne 
for the compensation stated,  evidenog 
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was cffered, which had to be of the same 
eharaoter whether ten thousand or one 
thousand rupees was claimed. 

In my opinion the grounds stated by 
the learned Judge are nob, having regard 
to the facts of the case, good eause for 
the exceptional order he bas made. They 
are "the plaintiff's father’s attitude as shown 
by the eorrespondenos," that if he had been 
reasonable, the case oould bave been settled 
and lastly the excessive amount olaimed. 
When examined, flese grounds reduse 
themselves to this, that if the plaintiff's 
elaim had not been so inflated, it would not 
have been necessary to sue at all. The ques. 
tion is, is that fac) made out. It is 
possible to spesulate but, going by the 
acts, it is olear that the defendant never 
at any time offered to pay anything for 
eompensation for injury and suffering, He 
says he "poob; poohed" the whole thing 
absolutely, "it was a very paltry thing" and 
go forth. It is not possible for me to say 
that with such an attitude on the part of 
the defendant the matter could have been 
settled, seeing that even when the sase was 
in Court nothing was offered in respeob of 
the matter for which a decree has been 
given. However, itis not nésessary to further 
pursue the matter, for in my opinion the 
award of damages should be increased. 

, The learned Judge has next totally deprived 
the suooessful plaintiff of the 2nd day's costs 
on the ground that the case could certeinly 
have been settled the preceding day. There 
is nothing in the record which supports this. 
On the contrary allthe evidense goes to show 
that up to the last the defendant was 
unwilliug to pay any eompensation over and 
above the out of pocket expenses. 


It is stated in the ground of appeal, and. 


not denied, that at the oonolusion of the 
opening of the oase for the plaintiff ths 
learned Judge remarked that he supposed 
that if tha plaintiff would not take his out 
of posket expense only, there. was no chanse of 
settlement to which view the defendant's 
Counsel expressed his assant and that ib was 
only in reply that Counsel for the -défendant 
argued that no sum whatever should ba 
paid but, if any, Rs. 100 was ample, As a 
fact these sontentions were overruled and 
Rs. 300, were given by the Court, It is thus 
clear that the action was nesessary as regards 
this compensation and that the learned Judge 
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must be in error when he says that the oase 
sould have been settle] on the first day, 
whioh is his reason for totally depriving the 
plaintiff of the 2nd day’s costs. 

As regard the amount of damages itis, of 
course, difficult to make an accurate assessment 
in such matters. One ean only deal with ap- 
proximate figures, The learned Judge is of 
opinion that the plaintiff is entitled tö only a 
small compensation, which he fixes at Rs. 300, 
In my opinion the plaintiff is entitled to 
something more substantial. Ifas the learn. 
ed Judge holds and I agree Re. 300 is a amall- 
som, then Rs. 900 roughly represents in 
figures the view I take of the ease as-regards 
auffering and injury, accepting Dr. 
Cameron’s evidence as to the permanency of 
Injury. 

In wy opinion also there are no suflisient 
grounds for depriving the plaintiff of any 
of bis costs, as the action was necessary and 
no unnecessary increase of oosts has been 
Bhown by reason of the fast that the plaint.. 
if olaimed more than Greaves, J., has given 
him or whioh I would award him, As 
matters now stand, the plaintiff, whose olaim 
is admitted to ba bona fide though exeessive, 
is actually ont of pocket in seeking compen- 
sation,for i injury to and suffering of his child 
against the defendant who has all along aon- 


-tended that the plaintiff is not ‘entitled to 


anything on this aosount. If on this head 
the plaintiff has claimed too muot, the defend: 
ant bas, on the other hand, offered and son- 
tenaed that the plaintiff is entitled to nothing. .- 

I woald, therefore, deeree the appeal with 
costs and setting aside the judgment and: 
deoree of Greaver, J., deeree the suit for 
the total sum of Rs.  1,£00, with full costs. 

IThe Judges composing the Bench having 
differed in opinion, and a question having. 
arisen whether in an appeal under alause 15. 
of the Letters Patent, such as thie, olause 
36 of the Latters Patent or teation 98 ofthe 
Code of Civil Prosedure applies the follow-. 
ing judgments were delivered: - 

SANDERSON, C. J.—For the purpose of to-. 
day itis immaterial whether clause 36 of 
the Letters Patent cr section 93 cf the 
Code cf Civil Procedure applies. If clause 
36 of the Letters Patent applies, then the 
Ohief Justice's judgment prevails, On the. 
other hand, if seotion*98 of the Code applies, 
my learned brother and I are in agreement 
to this extent, namely, that the words in the 
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decree, “other than the eosts of this day's 
hearing," should be deleted. 

Consequently the result is that the deoree 
of the Court below is confirmed, snbjest to 
the variation that the wcrds in the deeree 
" other than costs of this day's hearing” are 
deleted. 

As regards the costs of the appeal, seotion 
98 of the Coda does not apply and the judg- 
ment of the Chief Justice prevails, There- 
fore each party will pay his or their own 
aosta in the appeal. 

There will be no aosts for to-day. 

» Decree confirme. 


BOMBAY HIGH COURT. 
, ORIGINAL Civil Jogmisp.orioN Suir No. 1591 
: or 1919. © 

| July 22, 1919. 

Fresent:—Mr. Justice Pratt. 

KERING RUPCHAND d; CO.—. 
PLAINTIFFS 
VETSUS 


A.S. B. BAYLEY —DEFEN»ANT. 
Usurious Loans Act (X of 1918), s, 3 (le—Suit on 
ibond—Ceurt, jurisdiction of, to consider merits of 
transaction—Interest, progressive increase of, whether 
unfair. 


- 


In a suit to recover on a bond in which the 
defendant does not appear, the Court has jurisdiction, 
under section 2 (1: of the Usurious Loans Act, to 
consider the merits of the transaction. [p. 438, col. 2.] 


Where in such a suit the Court finds that the 
provision as to payment of interest is substantially 
unfair, the case is & fit one in which the transaction 
“between the parties may be re-opened, and relief 
given in respect of excessive interest. [p. 434, col. 1] 
Where interest on the whole sum borrowed 
continues at the rate fixed, though the principal is 
. being progressively discharged by instalments, the 
` provision as to interest ia altogether unconscionable 
and unfair and will not be enforced. [p. 433, col, 2 ] 
Mr. D. A. Ghasvalla, for the Plaintiffs. 
JUDGMENT.—In this suit, the plaintiff, 
'& Poona money lender, seeks to recover 
on a bond executed by the defendant on the 
7th of September 1918. The oconsidertior of 
‘the bond is a cash advance of Hs. 5,0007 
“and the obligor agrees to re-pay Rs. 8,400, 
í. e, Rs. 5,000 principal and Rs, 3,10) 
interest, The interest is assessed at 2 per 
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sent, per mensem, 2. e, Rs. 100 a month 
for Rs. 5,000; and it is oaleulated in 
advance for thirty fonr months. The total 
amount of Hs, 8,400 is then re payable 
in thirty-three instalments of Rs, 9250 and 
one 34th instalment of Rs. 150, Thus 
the prinoipsl is re.paid in thirty-three 
instalments of Hs. 150 and one instalment 
of Rs. 50 and the interest is re paid in thirty- 
four instalments of Rs. 100. 

The first three instalments have been re- 
covered by a suit in the Court of Small Causes. 
The present suit is for six instalments from 
January to June 1919, 

The defendant does not appear but though 
ihe snit is ez parle, the Court has, under 
rection 3 (1) of the Usurious Loans Aet, 1915, 
"jurisdiction to eonsider the merits of the 
transaction, 

The bond professes to charge interest at 
2 per oent, per mensem, but the sobeme of 
the bond is that the interest on the whole 
sum of Rs, 5,000 should continue to ba 
paid at this rate though tke principal is 
being progressively discharged by instalments. 
The obligor of the bond, therefore, sontinues 
to psy interest on money which he has 
actually re paid, This provision seems to me 
altogether nnaonseionable and unfair, More- 
over, the effeot of it is that though at the 
end of the first month the interest paid, 
is at tke rate of 2 per sent. per mensem 
yet this rate progressively  insreases until 
ab the end of the 33rd month Ra. 100 interest 
is paid for a balance of Rs. 200 or atthe 
end of the 84th month Rs, 109 interest 
is paid for a balance of Ra £0, The rates 
of interest at the end ofthe 3 .rd and 34th 
months work out to the preposterous rates 
of 59 per cent. rer mensem and Hs. 220 per 
cent. per mensem. 

Under the Ast, the Court may re-open 
the transaction and relieve the debtor of 
all lability in respect of excessive interest 
if two eonditions are fulfilled. .These are 
that the Court has reason to believe (a): 
that the interest is excessive, and (b) that 
the transaction was as between the parties 
thereto substantially unfair. 

On the frst point, there san, of oourse, 
bs no doubt. As to theesesond, ib may 
be said that the defendant is a member 
of the Indian Finance Department and that 
he must have understood” the terms of the 
bond and that his agreement is evidence that 
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the transaction was not unfair. But the 
Explanation to cestion 3 enacts that interest 
may of itself be suffisient evidenee that 
a transaction was substantially unfair. 
The Legislature has adopted the view of 
Lord Loreburn in Samuel wv. Newbold (1) 
that excess of interest may in itself rebut 
any presumption of reasonableness arising 
from the agreement of the party. Maore- 
over, I have slready found thatthe trange 
action which involves payment of interest 
on money, which in fast has been re-paid, 
is substantially unfair. J, therefore think 
this isa fit sase for re-opening the trans- 
action between the parties and giving 
relief in respest of excessive interest, 


I do not and cannot disturb the transac- 
tion so far as it has been sonoluded by 
the desree of the Small Causes Court in 
regard to the first three instalments. As 
regards the six instalments in suit there ia 
no oceasion todisturb fhe provision for re. 
payment of the principal by instalments of 
Rs, 150 per mensem. 

The loan was made on personal security 
and I msy take it that the rate of 2 
per cent. per mensem was reasonable in 
view of the risk incurred. But the pro- 
gressive inorease of this rate and the 
provision which makes money chargeable 
with interest after it has been re-paid, is 
both excessive and substantially unfair. T, 
therefore, disallow interest on sums actually 
re-paid. This will not make mush difference in 
the present suit, but will make a consider. 
able reduction when the aocount comes to bo 
taken of the future instalments. If the 
account were taken in this way, the interest 
chargeable on the six instalments in suit 
would not be Hs. 100 per mensem bnt would 
be reduced as follows:— 


Imstalment, Principal unpaid, Interest at 2 per c, p.m. 
January 4,560 91 


February 4,400 88 
March 4,250 85 
April 4100 > 82 
May 8,960 79 
June 8,800 76 


501 instead of 6CO 


But as no sakalian of prinsipal has been” 
paid the plaintiff is entitled to 2 per 


(1) (1968) A C. idt 75 L, J. Ch, 705; 95 L. T. 
22 T. L. B. 702 1:500 
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cent. per mereem on Hs. 4,550 due in 
January. 
Decree, therefore, 


Rs. 900, interest af 


for the plaintiff for 
2 per cant. per mensem 
on Hs. 4,550 from the 10th of January 
1919 till judgment. Costs and interest on 
judgment at 6 per cent. 

Decree accordingly. 





PATNA HIGH COURT, 
APPEALS FROM APPELLATE DEOREES Nos. 1215 
To 1217 anp 1227 or 1918. 
August 9, 1920. 
Present:—Mr. Justioa Coutts and 
Mr. Justise Sultan Ahmed. 
Thakur JAGDESHAR DAYAL SINGH— 
PLAINTIFE— APPELLANT 
l TETSUS 
BHAGDI MAHTON AND OTHERS— 


D&gr£g£NDANTS— RESPONDENTS. 
Chota Nagpur Tenancy Act (VI B. C. of 1908, s, 
87—Decision by Revenue Officer-—Appeal to Judicial 
Commissioner— Second appeal, whether lies, 


No second appeal lies to the High Court from the 
deoision of the Judicial Commissioner passed on appeal 
against the decision of a Revenue Officer under 
section 87 of the Chota Nagpur Tenancy Act, 
[p. 486, col, 2.] 


Appeals against the desision of the Judicial 
Commissioner, Chota Nagpur, dated the 23rd 
May 1918, affirming a decision of the Settle- 
ment Officer, Chota Nagpur, dated the «4th 
April 1717. 

Messrs. Kulwant Sahay 
Saran, for the Appellant. 

Mr. B, O. Mitter, for the Respondents. 

JUDGMENT, 

Sretan ÁnMxzD J.—These appeals arise 
out of four suits, whioh were instituted nnder 
section 87 of the Chota Nagpur Tenaney 
Aot asking that the fairrents settled under 
section 85 should be set aside and that 
the state of affairs which prevailed up to 
the fair rent settlement should be restored. 
It appears that the fair rents were settled 
by an Assistant Settlement Officer under 
section 85 before the final publication 
of the Resord of Rights in January 1916, 
Against his orders appeals were preferred 
by the appellants, but it was held in 1915 
that no appeal lay and the appeals were eon- 
sequently dismissed. 

After the appeals were dismissed . and 
apprently before the final publisation, the 
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appellants filed applisations under section 
89 to the Settlement Offeer. The Settle- 
ment Offiser took up the matter and oons 
sidered the question afresh. He eventually 
upheld the desision of the Assistant Settlement 
Officer who had fixed the fair rents under 
sestion $5. 

Against the decision of the Settlement 
Offiser the plaintiffs appealed to the Com. 
missioner, who desided in August 1916 that 
the appeals were incompetent because the 
Settlement Officer had not revised the order 
made by the Assistant Settlement Officer 
under seotion 85. On the 14th August 
1916 the snits out of which these appeals 
arise were instituted before the Settlement 
Officer under seotion 87, The Settlement 
Officer held that the suits were barred by 
the provisions of restion 258 of the Aot. 
Appeals were preferred to the Judicial 
Commissioner of Chota Nagpur, who held 
that all the suits were barred by limitation, 
Against this decision of the Judicial Commis- 
sioner these appeals have been filed, 

A preliminary objection hes been raised 
that no sesond appeal lies. Under section 87 
slause 2: “An appeal shall lie in the pres. 
oribed manner ‘and ~to the prescribed 
officer from decisions passed under sub. 
section 1." Under the rules framed by 
the Lieutenant Governor in exercise of the 
power conferred by clause 8 of seotion 
26% of the Ast, appeals from deoisions of 
Revenue Officers under section 87 (1) lie 
to the Judicial Oommissioner. There is, 
however, no provision in the rules that 
any second appeal will lie to this Oourt, 
The only section in the Chota Nagpur 
Tenanoy Ast where provision has bean 
made for a second appeal to this Court is 
aeotion 224, clause 2, which runs as follows:— 
“A second appeal shall lie to the High 
Court under Chapter XLII of the Code of 
Oivil Prosedure from any appellate desree 
passed by the Judicial Commissioner under 
this Chapter or from any order passed by 
him on appeal under seotion 215, sub 
gestion 3.” This provision is to be found 
in Chapter XVI so that a seoond appeal 
shall lie from any appellate desree under 
Chapter XVI. Section 87 of the Chota 
Nagpur Tenansy Aot does not fall within 
this Chapter and, therefore, there is no 
‘provision in the Act which provides for 
a Besond appeal in a ease instituted under 
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gestion 87. It is, however, sontended that 
under section 100 of the Code of Civil 
Procedure a sesond appəal lies to this Court, 
Sestion 100 provides foran appeal from an 
appellate decree passed by any Court 
subordinate to the High Court, and the 
Judieal Commissioner’s Court being undoubt- 
edly subordinate to the High Court, it ia 
submitted that a sesond appeal lies from a 
decree of the Judicial Commissioner, It 
will, however, be noticed that  seotion 87 
elearly refers to a ' deeision" and not to 
a "decree," and the first appeal which has 
been provided for under olause 2 of 
seotion 87 is from the decision passed 
under sub-section 1. There is no provision 
for the preparation of any desree undér 
that section. It is, however, urged that 
the word “desision” in section £7, slaneg 
2, is synonymous with the term: '"deoree" aa 
defined in sestion 2 of the Code of Civil 
Prosedure. Like the Bengal Tenancy Ast 
the words “desision” and "dearee" have 
been used differently in different sections 
in the Ohota Nagpur Tenansy Aot, and I 
am not prepared to assent the argument 
that “decision” means “decree.” I may 
point ont that even under sestion 107 of 
.tha Bengal Tenanoy Ast the Legislature 
has deliberately enaoted that deoision "shall 
be deemed" to be a desree and not that 
"it ia a desree," There is no corres. 
ponding provision in the Ohota Nagpur. 
Tenansy Act where "decision" has even 
been deemed to be a dearee. Sestion 100° 
of the Oode of Civil Prosedure whioh, 
provides for an appeal from au appellate. 
"deoree", is, therefore, inapplicable to a 
"decision", passed on appeal by the Judioial, 
Commissioner under seéfion 87. It may, 
alao be foreibly argued that by olear im. 
plisation a sesond appeal in a suit under. 
section 87 is barred under section 224 
of the Ohota Nagpur Tenaney Ast. The’ 
view that I have taken is olearly sup- 
ported by the desision in the case of 
Raghubir Sahz v. Protap Udoy Nath Bahi 
Deo (4), where it was held that no second 
appeal lies to the High Oourt from the 
desision of a Judisial Oommissioner passed 
pu appeal against the desision of a Revenue 
Officer under sestion 87 of the Ohota Nag. 


(1) 18 Ind. Cas, 193; 39 O, 241; 16 0. W, N, 204; 15 
g. L. J. 146. 
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pur Tenancy Aot., A différent. view, however, 
seems to have been taken in this Court 
in the case of Lal Man Naik v. Kanhaya 
Tall Pandey (2). This decision was 
of a single Judge and his attention 
does not appear to have been drawn to 
ihe decision of the Divisional Benoh of the 
Calentta. High Court, above referred to. 
We are, thereforr, sicuris of opinion that no 
second appeal lies ard the preliminary 
objection must prevail. 

Having, however, héard. the case on all 
the points, I now proceed to consider the 
question of limitation. Under seotion 87 
a Bulb must be instituted within three 
months from the date of final publisation. 
It is admitted in this case that there was 
geyen months’ irterval between the final 
iren and the institution of the suits. 

he plaintiff, however, brings to his aid 
section 14 of the Limitation Aot, which 
has been expressly made applicable by 
gestion 230 of the Chota Nagpur Tenancy 
Act. He olaims that under this section 
he sould deduet as a matter of right the 
time spent in oondusting the oase under 
cestion £9 befcre- the Settlement Officer 
and the appeal from the Settlement Off. 
ger's ‘decision thereunder before tbe Jom- 
missioner. "Under seetion 14 of the Limitation 
. Aot, it is only when a oivil proceeding is 
prosecuted in a Court which bas no juris- 
diction to, entertain it, that the time spent 
in prosecuting it may be deducted when 
caloulating the period of limitation of a, 
snit subsequently inet:tnted. True it is 
that the Commissioner could not entertain 
any. appeal, but it is not sontended that 
the Settlement Officer had no jurisdiction 
io entertain the application :under sestion 
89, and as the period of limitation had 
: admittedly expired before the appeal to 
the Commissioner was lodged, seotion 14 
of. the Limitation Aet clearly has no ap- 
plication; and once sestion 14 of the 
Limitation Act is. held to be inapplicable 
the sunita must be held to. be barred. 

; The result is that these appeals muet 
be dismissed with costs, 

Ccurts, J.—1 agree. 

| ° . Arreals dismissed, 


(8) 40 Ind. Cas. ERI. 
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NAGPUR JUDICIAL COMMISSIONER/'S 
COURT. 
APPEAL F40M AppstLate Decres No. 154.B 
or 1917. 
March 29, 1919. 
Present:— Mr. Mittra, A, J. O, 
MA DHODAS— PLAINTIFE— APPEI LANT 
versus 
 GIRDHARIL AL—DsFexDast— 


RESPONDENT., 

Qivil Procedure Code (Act V of 1908), O. XVII, r. 1 
——JProcess-feea, non-payment of, within time— Failure of 
witness served in sufficient time to appear—Adjourn- 
ment, power of Court to grant, 


- 


Where process-fees for the summoning of witnesses 
is paid after expiry of the time fixed by the Court 
for this purpose, but summonses are, notwithstanding, 
served on them in sufficient time to enable them to 
attend, and they fail to attend, the Court ought to 
grant an adjournment to enforce their aitónaance. 
{p. 487, col. 2.] 


Appeal against the deorse of the Ist 
Additional District Judge, Akola, dated 
the 17th January 1917, sonfirming the desree 
of the Subordinate Judge, Basim, dated the 
26th July 1916. 

Mr. M. V. Joshi, for the Appellants. 

Mr. G. R. Pradhan, for the. Respondents, 


JUDGMENT.—lt appears to me that 
the Courts below have decided the oase 
upon aemisreading of the judgment of Bose, 
Additional Judicial Commissionor, in Moz v, 
Kauhya (1). 

On the 23rd June 1916 the Court ordered 
process-fee to be paid in three days. It 
was paidon -the Ist July. Three witnesses 
were duly served, one on the 11th: July 
and the other two on the 15th. They were 
to attend the Court at Basimon the 26th 
July. They did not appear and the Court 
refused to grant an adjournment. 

- Under Order XLVI!T, rule 1 (2), the Conrt- 
fee obargeable for service of summons ball 
be paid within the- time to be fixed before 
the process is issued, For non-compliance 
with the Court’s order, the plaintiff-appel- 
lant p his right to have an adjournment, 
Thig H that was desided in Koti v. 
Kankya | Gd. But the further question here 
arises whether the witnesses were served in 
suffisient time” -to allow thema reasonable 


e lime for preparation and for. travelling to 


their attendance is 
-If this 4g 


the place -at which 


(1) 4 Ing. Cas. 797; B N. L., R. 181. 
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answered in the affirmative, their non 
attendanee is not due to the delay in the 
payment of the prosess fee. Whilat the 
litigant has no right to an adjournment 
in sush a ease, the Court has onder Order 
XVII, rule 1, the power to adjourn the 
hearing for suffisient cause. The exeraise 
of this disoretionary power is liable to sorres- 
tion by an Appellate Court ina proper oase, 
In Kaji Ahmad v, Kaji Mahamad (2) West 
J., Say 8: — 

“If there has been delay and want of 
diligence through which witnesses not having 
been served in good time are not present, 
the Court will properly refuse to adjourn 
the hearing for their attendance, even 
though they have been summoned.” 

In Mcéi v. Kanhya (1) witnesses were 
nof served through the plaintiff’s negli- 
gence and the question did not arise as to 
what should be done when they are served 
in sufficient time. The law does not oon- 


template the punishment of a party for 


delay in paying the process fee, if ib is 
his good fortune to have the witnesses 
served in sufficient time notwithstanding such 
delay, and, in my judgment, the Court's 
diseretion will not be rightly exercised if 
in such a oase the  attendana3 of tha 
witnesses is not enforeed or an adjournment 
granted for the purposes. Ths jadgments 
of the Courts below seem to indicate that 
they thought that they are presluded by the 
ruling of this Oourt from granting an ad- 
journment merely beeause there was delay 
in paying the prodess-fee, It will ba now 
for the lower Oourt to deside whether 
any of the witnesses were served in suffi. 
sient time within the meaning of  Ozder 
AVI, rule 9. The distance from the place 
of residence to the Court, the time of the 
year, the mode of conveyance available, 
the cocapation of the witnesses, these are 
some of the faetora to be taken in to ao. 
eount. . 

The deeree of the lower Appellate Court 
is reversed and the appeal remanded to 
that Court for a fresh deolsion on the 
point indieated above. Costa of this segond 
appeal will follow the event. 


Decree reversed, 


(2) 9 B. 208; 5 Ind. Dee. (x. s.) 205. 
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PATNA HIGH COURT. 
CigoviT Coon r, OuTTACK. 
AÁPP£ALS FROM ORIGINAL DeosgES Nos, 10 
AND 12 or 1918. 

January 16, 1920. 
Preseni:— Mr, Justice Jwala Prasad 
and Mr, Justice Adami. 

In F, A. No. 10 or 1918 
Sm. LAKHIAMA JIU-—A»PPELLANT 
In F. A, No. 12 or 1918 
SUDERSAN MATA ANDOTHERS— 
APPELLANTS 
vOTSUS 
LOKENATH DAS AND OTHERS — 


RESPONDENTS IN BOTA, 

Oivil Procedure Code (Act V of 1908), O. XX, v. 
2—Judgment written by officer who heard evidence, 
pronounced by successor-—~Prejudice--Objection to 
procedure, absence of —Jwdg ment, whether legal, 


The mere fact thata judgment written by an 
officer who heard and recorded the evidence is pro- 
nounced by his successor would nob render the 
judgment illegal, unless the parties affected are 
prejudiced and objection to the procedure ig 
taken promptly atthe earliest possible opportunity, 
[p. 440, cdl. 2; p.411, col. 1.] 


Appeals from the deoision of the Distriot 
Judge, Cattack, dated the llth July 1918, 
in Original Suit No. 6 of 1917, 


FACTS appear from the judgment. 


Mr. P. N. Chatterjee, (with him Masars. 8. 
N. Ohatterjee, and S. N. Hoy), for the Appel- 
lants.—In this case Mr. Williams, District 
Judge of Cuttack, tried the case and heard the 
argum3nts on the 5th of June, He then 
ceased to be the Diatriot Judge. On the 
llth of July the judgment was written 
by Mr. Williams and signed by him ag 
H. W. Williams, without any designation, 
The judgment was not written by the 
Distriot Judge of Onttask, nor signed by 
him. Order XX, rule 3, says that a judgment 
shall be dated and signed by the Juda 
in open Court, but in thia sase there is 
no compliance with the provision. 


The testator was seriously ill and was semi- 
unconscions when the Will is alleged ta 
have been exeeuted. A heavy onus lies 
on the spplieant, and he has failed to 
discharge it. . 

The Hon'ble Mr. M. S. Das (with him Mr, 
B.N. Das), for the Respondents.—Order X X, 
rule 1, lays down the procedure where the 
judgment is deliyered and pronouneed by 
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the same Judge. Rule 2 lays down that 
it may be pronouneed by the suecessor, 
but rule 3 lays down the prosedure to be 
followed in pronouncing the judgment under 
rule 1. 

The question had been settled as early 
as 1872 in Musammat Parbutiy v, Musammat 
Higgin (1), whieh was on all fours with 
the present oase, and the principle was 
followed in the later deoisions of Sundur 
Kaur v. Oahandreshwar Prasad Narain Singh 
(2) and Satyendra Nath Ray Ohaudhuri v. 
Kastura Kumari Ghatwalin (8). 

It might be at most an irregularity, as 
has been held in Fort Gloster dute 
Manufacturing Oo. v. Ohandra Kumar Das 
(4), the latest desision on the point, and 
cannot be taken into asoount unless the 
parties are seriously prejudised and only 
when objestions to the procedure are taken 
at the earliest opportunity after notices. 

JUDGMENT.—These two appeals arise 
out of a judgment of the District Judge 
of Cuttack, dated the llith July 1918, 
whereby he granted Letters of Adminis- 
tration with a copy of the Will annexed to 
the petitioner, Lokenath Das, in respest of 
_the properties left by the late Ram Pra- 
panna’ Das, Appeal No. 10 is on behalf 
of fiakhiama Jiu, and Appeal No, 12 is 
on behalf of Sudersan Mata and her two 
minor sons, Narsingh Das and Krishna 
Das, who were saveators before the Judge. 
The Wil, which is the subject-matter of 
this appeal, purports to have been executed 
by Ram Prapanna Das on the 4th November 
1917. He died onthe 6th November 1917, 
Upon his death, the Sub-Inspector of 
Polise took possession of the property, 
as it appeared to him that there were 
disputes regarding the succession to his pro: 
perties. The olaims preferred by Laki- 
ama Jiu and Sudersan Mata were registered 
as Miscellaneous Intestate Claim Cases 
Nos.187 of 1917 andof 1918 respectively. 
The Letters of Administration case was 
numbered 6, These cases were disposed of 
by the same judgment. 

The Will purports to be in favour of the 
Responded’ Lokenath Das and one Narsingh 


` (1) 17 W. R, 475. 

(2) 840. 298; 11 O. W. N. 501. 
< (8) 6 0. 766; 12 ©. W.N. 082; 77 C. L. J, 666; 4 
M. L. T, 3 

(4) 61 ind Cas, 406; 29 O. Le Jy 435; 46 0. 979. 
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Das, minor son of the appellant Sudersan 
Mata. The main ground .upon which thia 
appeal is contested by the appellants is 
that the Will in question was not executed 
by the deceased Ram Prapanna Das, and 
that he was not in & sound disposing state, of 
mindat the time when the Willis said to have 
been executed, 

The ease of Lakhiama Jiu further was 
that the decessed died intestate and the 
properties left by him would devolve upon 
the Malik of the Muth of Naraingh Kachari 
in Puri of which the deseased was & 
Chela, and Lakhiama Jiu is the present holder 
of that Muth. The oase of Sudersan Mata, 
who acts also on behalf of her minor 
sons Narsingh and Krishna Das, was that 
she was the lawfully married wife of the 
deceased and that the minor sons were 
lawfully begotten by the deseased and the 
properties of Ram Prapanna Das, there- 
fore, devolyed upon Sudersan Mata and her 
minor sons. 


It would thus appear that there were 
three distinet claimants to the properties 
of the deseased: the respondent Lokenath 
Das on the strength of the Will in 
question, Sudersan Mata with her minor 
sons and Lakhiama Jiu, who elaimed to 
suaceed to the exclusion of eash other on 
the ground that he, Ram Prapanna Das, 
died intestate. 


The deseased was ill for a few days 
before his death; ascording to  Sudersan 
. Mata ten or twelve days; assording to Loke- 
nath Das seven or eight days; Lakhiama Jiu 
does not give any definite idea upon this point, 
He was suffering from fever and oold 
and rheumatism and was a fairly aged 
man, His sondition became worse on the 3rd 
November, when,aecording to the evidence of 
Lokenath Das, he was not able to some out of 
his room, Lakhiama Jiu does not appear to 
have attended the deceased during hia illness 
and contented herself with sending some 
of her attendants to look after- him, 
Suderaan Mata appears to have been in 
attendance throughout. On the 3rd Novem- 
ber, her case is the deseased expressed a 

e desire to exeonte a Will in her favour 
and in favour of the two minor sons, and 
for that purpose she gave & sovereign to 
Lokenath Las to purobase stamp and 
prepare the Will, but that the Will could 
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not be signed or properly executed as the 
deseased became nunconsaious on the evening 
of the 3rd. She however, says that 
asoording to her wishes and in oonsulta- 
tion with Lokenath Das and others the 
Sub. Registrar of Puri was called to have 
the Will registered, but that when the 
Sub. Registrar eame he found the deseased 
in a eemi-unconssious state and hence he 
was unable to obtain from him any state- 
ment regarding the Will in question. 
Sudersan Mata believed, a&esording to her, 
that a Will was exeeuted by the dessased 
in her favour and in favour of her sons, 
and she actually demanded the Will after 
the death of the deceased from Lokenath Das 
and was told that the Will was deposited 
with the Sub-Registrar and subsequently 
came to know that it was not so deposited, 

The ease of the respondent is that the 

deceased was indebted to one Michhn Misra, 
witness No. 3 on behalf of the petitioner, 

and that the deceased was anxious to pay 

0ff the debt, naturally beeause he felt that 

his end was eoming near and for that 
purpose he wanted to have a  Kobala 
exesuted in favour of Lokenath Das. Not 
only a stamp for the Kobala was pur. 

chased, but as a matter of fact a Kobala was 
exeonted and the thumb impressiow of the 
deceased was taken thereon. This Kobala 
is Exhibit 6, and bears date the 3rd of 
November 1917.” It being late in the 
evening on Saturday the 3rd November, the 

Kobala sould not be presented for 
registration on that date. On Sunday 

morning sometime about 9 A, w. Lokenath 

Das and Mishhu Misra went to the Sub- 

Registrar’s residence and asked him to 

visit the deceased and to register the 
dosument. The Sub-Regiatrar refused to 
do so as it was Sunday and informed 
them that if if were a Will he sould do 
80. Lokenath and Mishhu Misra returned 
to the deeeased and told him what the 
Sub-Registrar had told them, Thereupon 
the deceased expressed his desire to execute 
a Wil. A Will was aseordingly written 
out and executed. Thumb impression was 
affixed upon it between 9 and 10 A. M. 
These persons went bask to the Sub-e 
Registrar at 3-30 r.m. The Sub-Rogistrar 
came at 4-40 Pp, x. and found the 
deceased in a semi gnoonsoious state as 
already stated. 
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The question is whether, in these eiroum- 
atanses of the sase, the evidense on behalf 
of the respondent is such as can be 
accepted to prove that the deseased was 
in a sound disposing state of mind and 
that he astually did  exeoute the Will, 
The Will in question was attested by 
Mishhu Misra and  Kashinath Misra: 
Jagabandhu Chhotra is the soribe, The 
evidence of Mishhu Misra appears to be 
eonvinoing. He isa Munisipal Commissioner, 
holds a Zemindari, the sadar jama of which 
is Rs, 1,500, and he pays income-tax of 
Rs. 900. He alearly states that the Will 
waa written under the instruotions of the 
deceased, it was read to, and understood 
by, him; he then toushed the pen and 
Jagabandhn read karumala santak for him 
and Ram Prapanna Das plased his thumb 
impression on the Will. This man had 
been in eonsultation with the deseased at 
least from the 3rd when the Kobala was 
executed, he attended him on the morning 
of the 4th, he went to tbe Sub-Registrar 
and oame bask and was also present when 
the Will was exesuted. There is absolutely 
no reason why the evidense of this witness 
should not bs accepted. Nothing has been 
suggested, either ia the eross-examination or 
in the argument of the learned Vakil on behalf 
of the appellant, why the evidense of this 
witness should not be aecepted. Jagabandhu 
Chhotra, the soribe of the dooument, is olear 
in his statement that Ram Prapanna was 
in his senses when the Will was read ont to 
him, This is direst evidense of the mental 
oondition of the testator and of his having 
executed the Will in question. 

The eiroumstances in the oase do not at 
all, in any way, shake the oreditof these 
witnesses. The first and the most important 
oiraumstanse is the intention of the testator 
to execute a Will. Sudersan Mata admits 
that this was his intention and also asserts 
that the Will whieh was executed was 
actually in her favour, The next sirenm.- 
stance of importance is the anxiety of the 
deceased to pay off his debts. He astually 
exesuted a Kobala in favour of the respord. 
ent on the 3rd November in order to pay 
off his debt, but it proved" infructuous as it 
sould not be executed on the 4th, that day 
being Sunday. This intention to pay off 
his debts has been given effect to by the 
Will and the respondent astually paid off 
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the debts of the testator. The property 
that wasintended to be sold to him by the 
Kobala has been given to him by the Will. 

t There is no dcubt that the deceased bad 
become kopeless cf his life, ss is admitted 
by the witreeres on behslf of Lakhiama Jiu 
and glro frcm the statement made in the 
Will iteelf. No doubt, when the Sub-Regis- 
trar eame on the evening of the 4th te 
fourd the deceased in sn unconssicus state 
of mind; this ocireumsíance is in. favcur 
of the appellants, but the effeot of it is 
orly to cast a heavier crus upcn the re. 
spordent to prove that the deceased was in 
a fitcondition of mind to exeoute the Will. 
That cour, to my mind, has been amply 
discharged by the eviderce cn the record. 

I would, therefcre, agree with the finding 
of the Court below, and hold that the Will 
was properly executed by the deceared, and 
that he was ina sound dispcsing state cf mind, 

Our attention bas been drawn to the 
faot that tbe Will ignores the second son of 
Suderean Mata, Krishna Dar, and that 
nothing has at all been given to him. 
From this if is argued thatit is unlikely 
that the testator would have exeonted such 
a Will. Ib is impossible to know the 
reason why tbe testator did give all the 
property to Narsingh and not to Krishna 
Das. Sudersan Mata slaimato be the law: 
fully married wife of the deceased, but 
the learned Court below has held, and 
rightly, upon the evidence in the case that 
she was no better than a kept mistress. 
If ihe Will is properly proved to have 
been executed by the deceased, it is no 
business of ours to enquire into the reasons 
for giving certain properfy to perrons 
named in the Will, and not to the second 
son of Sudersan Mata. This contention is 
overruled. 

The result is that the judgment of the Court 
below must be affirmed. 

The learred Vakil kas, however, contend. 
ed that tke judgment in this case is illegal 
‘nasmush as Mr. Williamse, who beard the 
ease and is said to have written out and 
signed the judgment, was not the “District 
Judge of Outtack at the time when the judg- 
ment was pronourfeed. 

The trial of the case was over on the 
. 5th June i918, when the arguments on 
both sides were heard by Mr, Williams. Mr. 
Williams then ceased to be the District 


INDIAN OASES, 


[1920 


Judge of Cuttack, and Mr. Allanson suo: 
eeeded him. On the llth July 1916, the 
judgment in question was written out by 
Mr Williams, and was received’ by 
Mr, Allanson “for favour of pronouncement." 
On the 29th of July 1918 the judgment 
was after notice to the parties pronounced 
by Mr, Allanson. In accordance with the 
judgmen', Mr. Allanson ordered the suit 
to be decreed, and on the 3rd Auguat the 
deoree was signed and sealed by Mr. Allanron. 

The contention cf the learned Vakil on 
belalf cf the appellant has been that 
Mr, Williams bad no jurisdisticn to write the 
judgment and send it to Cuttack to be 
pronounced by the District Judge of this 
Court. Reliance is pleced upon Order XX, 
rule 3 of the Code of Civil Procedure, but 
that rule has obvikusly no applieaticn, 
inasmuch as it simply esys that * The 
judgment shall ke dated and signed by the 
Judge in open Court at the time of prononne- 
ing it and when once signed, shall nct 
afterwards be altered or added to, save as 
provided by seetion 152 or on review." That 
rule relates to the case when the judgment 
is pronouuced by the very Judge wko wrote 
it, but does not cover the case where the 
judgment is written by one officer and is 
pronounced by another, To meet this diffi- 
culty, rule 2 of the same Order has provided 
that à Judge may pronounce a judgment 
written but not pronovnced by his prede. 
sesscr. Here Mr. Allanson pronounced the 
judgment written by Mr. Williams, his pre- 
decessor, but not pronounced by him. There 
was scme differance of opinion at onetime, but 
it was settled so long ago as in the year 1872 
by the decision in the sase of Musammat 
Parbuliy v. Musammat Higgin (1). To 
meet the difficulties created by the earlier 
authorities in V Madias High Court Rulings 
and Mahomed Akil v. Assadunnissa Bibee and 
Mutly Lall Sen Gywal v. Deshkar Roy (5), the 
above rule in the above Court was made clear, 
The recent decisions of the Caloutta 
High Court also support the view which 
[have taken: vide Satyendra Nath Ray 
Ohaudhurt v. Kastura Kumari Ghatwalin (3) 
and Fort Gloster Jute Manufacturing Co. v. 
Chandra Kumar Das (4). The latter decision 
ays down that, at- most, it would only 
amount to an irregularity, and that 


(5) 9 W. R. 1 at p. 61; B. L. R. Sup. Vol, 774. 
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applying thé  prineiple governing cases 
of irregularities, it is one that cannot be 
taken seriously into sonsideration, unless 
it prpjudizes the parties affected thereby, 
and an objection to the procedure is taken 
promptly at the earliest possible opportunity. 
In the present case, the evidence was 
heard by Mr. Williame, and he was, there- 
fore, the best person to write the judge 
ment. He did write it and sent if 
for pronouncement to his successor, 
Mr. Allanson. The parties were given notice 
thereof, but did not make any objection. 
Therefore, there was no prejudice at all, 

Attention has also been drawn to an 
unreported decision of a Division Bench of this 
Court, Oontta and Adami, JJ, in the 
oase of Benodint Dasi v. Bholanath (6), 
The authorities quoted above do not appear 
to have been cited to the learned Judges, 
nor does their attention seem to have been 
invited to Order XX; rule 2, 

The result is that the appeals are dis- 
missed with oosts, 


Appeals dismissed, 
(6) S. A. No. 16 of 1918 (Unreported), 


coment! oom 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Seconp APPEAL No, 24 or 1919 20, 
Marah &, 1920. 
Present;—Mr Hopkins, S, M., and 
Mr. Harrisor, J, M. 
DEWAN SINGH— APPELLANT 
versus 
Musammat KUAR AND OTHERS — 
RESPONUEN18, 
Occupancy right, transfer of, by widow to her 


daughter, effect of — Widow, whether can resume right 
on daughter’s death. 

Where the widow of an occupanoy tenant transfers 
her right of occupancy to her daughter and gets her 
recorded as the tenant, such transfer has the effect 
of determining absolutely her life-estate as a widow 
and she cannot, on the death of the daughter, resume 
that right. [p. 442, col. 1.] 

Sesondappesal from the order of the Com- 
missioner, Agra Divigicn, dated the 25th of 
September 1919,- 
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JUDGMENT, 

HanarsoN, J. M.—( February 21, 1990.) — 
This is a Za&mindar's second appealin an 
ejestment suit in which the eireumstanses are 
somewhat unusual, 

From 1309 F. until reosntly the resorded 
Oscupanoy tenant was one Musammat Rania 
and recently the original defendants in the 
suit were recorded as her sub tenants, 
The Zamindar sued to eject the latter as 
the recorded occupancy tenant had died 
without any heir entitled to sueseed her 
under section 22 of the Agra Tenanoy Act, 
The present respondent, Musammat Phul 
Kuar, applied to be made a party and 
claimed that the oseupaney holding had 
devolved upon ber in  suosession to her 
deceased husband and that she had got her 
daughter, Musammat Raris, who was herself 
a widow, recorded as tenant simply to 
console and give her a means of liveli- 
hood. Her olaim was in short that she 
had herself been the oeeupanoy tenant ever 
sinoe her husband's death and her daughter's 
name was only recorded as a matter of 
form. The Commissioner in first appeal 
accepted her contention and held that ska 
had all along been the osoupancy tenant 
in law, especially noting that she had 
never abandoned or surrendered the holding, 
He also laid stress on the fast that from the 
moment that the daughter was recorded ag 
tenant she was recorded as oeeupanoy 
tenant 

The Zamindar in his appeal insists that 
the transaction between mother and daughter 
was in the nature of a transfer whish was 
accepted by the Zamindar. It is in facet 
plain that througbont the Zamindar acsepted 
the daughter as his tenant. The receipts 
he gave were always in her name and 
there was no mention of the mother. 
There is on the other hand a certain amount 
of evidense that both the women had 
depended upon the holding for their subsist- 
ence; but if is plain that whole of the 
ocsupaney holding was made over to the 
daughter without any portion being reserved 
for tbe mother. 

For the appellant ib is argued that a 
ewidow' enjoying a widow'sestate is entitled 
to accelerate the suesession of a reversioner 
ard I am referred to Ram*Krishan's work, 
on Hindu Law, Volume II, page 361. This 
principle of relinquishrment or aoseleraticn 
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is aleo alluded to in paragraph 638A of 
Mayne's Hindu Law, 8th Edition, at the 
bottom of page 892, It appears from that 
when such  soseleration is effected, the 
widow’s life-estate determines absolutely. 
Here from the paperson the resord it seems 
that the transfer to the daughter took 
place from the beginning of 1309 F., that 
is to say, while Act All of 1881 was still 
in forse and the sussession to a tenancy 
devolved as. if it were land. It is argued 
that the daughter, being the next in suo- 
cession after the .widow, could legally be 
olothed with the rights of the former 
male tenant. I sea no reason to reject 
this contention; and if it is accepted, the 
mother. sould not. on the death of the 
daughter resumethe right whioh has been 
transferred. l 
- For the respondent it is argued that 
the transaction: was not really a transfer 
but it was merely adopted as a means of 
securing: the daughter's livelihood. I sannot 
accept this sontention. The daughter's liveli- 
hood would have been secured equally well 
if the mother had retained her ccoupanoy 
right, and her deliberate act in getting 
the daughter recorded as the tenant must 
be ‘taken rather 83 a preeaution in oase 
she, the mother, should predecease her 
daughter, because unless the daughter ontlived 
the mother, the tenansy would in all prc» 
bability. cease on the mother’s death. It is 
{roe that when the transaation was carried 
out, Act XII of 1851 was still in forga 
and the daughter herself had a share; 
of ‘suceeeding if. it had remained in forae, 
but very possibly the parties had knowledge 
of the impending change in the law which 
had been a matter of common knowledge for 


some years previously. Moreover, in 
sace of Shambhu Narain Singh the 
v. Jagdat  Sirgh (1), quoted at page 


181 of: Agarwala’s 6th edition of the 
Tenancy Act, it was held that the deliberate 
causing of mutation of names amounted to a 
transfer, and similarly it is pointed out that 
even if a tenant was not authorised to trans- 
fer, there is nothing to prevent a landholder 
from resognising the transferee as his tenant 


in place of transferor from the date'of thes 


transfer. Various rulings to this effeot are 
quoted at page 132 of the same publieation. 


. (1). A, W, N. (1886) 305, 
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On the whole, therefore, I ineline to the 
view that the mother has lost her rights 
and sannot now olaim them, I would 
therefore, set aside the deerce of the Oom- 
missioner and restore thatof the Assistant 
Collector with costs in favour of the appel- 
lant in both Appellate Courts. 

Horns, S. M.—I agree. 


' 


Appeal alloxed, 


LAHORE HIGH COURT. 
Civit Perrtion No. 69 or 1920. 
(Orvin Appzat No, 1112 or 1919,) 
Ostober 6, 1920. 
Present: —Mr. Justice Abdul Raoof. 
GHULAM MUSTAFA KHAN AND OTGER3 
^ —Dzrr&NDANTS—PTITIOAERS 
versus 
GHULAM NABI —PraiNriFF —Ee3PONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, v. 5 
—Becurity, failure to furnish—Haecution of decree, 
whether can be stayed—Duty of judgment-debtor— 
Order staging execution, whether can be made after 
decree has been executed, 


A Court cannot stay execution of a decree npon 
& AT speculation of a vagne character. [p. 444, 
col. 1. 

A judgment-debtor is not entitled to have an 
order for stay of execution when the security 
required by the law has not been given. |p, 444, 
col. 1.] 

It is the duty of the judgment-debtor to ask the 
Court to fix the amount of security which he has 
to furnish in order to get a stay of exeoution of 
the decree. [p. 444, col. 1.) 

No order for stay of execution can be made after 
the decree has been executed. [p. 444, col. 2.] 

Petition under Order XL!, rule 5, Civil 
Procedure Code, for stay of exesution pro- 
seedings pending decision by the High Court 
of the Appeal Case noted above. 

FACTs.— Plaintiff obtained a decree for 
possession of a sertain area of land on 17th 
Deeember 1917. On 2’th January 1920 he 
filed an appliestion for execution of the 
desres, The defendant had in the mean. 
while appealed to the High Court and his 
appeal had been admitted. On 2nd February 
1920 he made an application to the High 
Court, praying that exesution of the deeree 


Vel. LVIII] 
GHULAM MUSTAFA KHAN t£, GHULAM NABI. 


should be stayed pending the deoision of the 
appeal. On, this application the Hon’ble 
Mr. Justice Abdul Raoof passed .the follow- 
ing order on 4th February 1920: 


"Let notice go to the opposite side to show 
sause why this applieation should not be 
granted, Stay execution ‘meanwhile on the 
&prlieant giving security to the eatisfaction 
of the Court executing the decree." 
^ On 7th February a letter issued ‘from the 
High Court asking the exeouting Court to 
stay exesution and forward the records bo the 
High Court, This letter was not somplied 
with and several reminders were sent, and 
it was not till Sth May that the records were 
forwarded to the High. Court. In the 
meantime the dearee had been exeeuted and 
possession had been given to the deoree. 

older, | 

Mr, Abdul Rashid, for the Petitioners.— 

he lower Court disregarded your Lordabhip's 
ad interim order of the 4th February and 
delivered possession to the desree-holder in 
apite of it. The explanation given by the 
lower Court is that the High Court’s letter 
was misleid. Even if that were so, there 
were several reminders and they must have 
reashed the lower Court. 


[Racor, J,—I shall not go into that ques. 
tion. If yon establish your right to a stay 
on the merits, I shall set aside the prossedings 
of the lower Court subsequentto the date of my 
‘order as ulira tires; if on the other hand you 
fai) to establish your right on the merits, 
your application will be dismissed, ‘Mr, 
Zafrula Khan, it is for you to show cause 
why exeeution should not be stayed. | 


Mr. Zofrulla Khan, for the Respond- 
ent.— Before a stay. cf exeoution can be 
ordered, it is incumbent upon fhe judgment- 
debtor to ratisfy your Lordship that sub- 
stantial loss may result to him unless 
execution is stayed [Order XLT, rule 5 (3) 
. (a), Civil Prosedure Code. | 


In this case there is no longer aby appre- 
hension of loss to the judgment-debtor, 
The judgment-debtor has gathered his crops 
and possession was delivered to me before 
fresh crops were sown by the ,judgment- 
debtor, If-theland now remains with me, no 
loss will be caused to, the judgment debtor. 
The land cannot run away and in oase the 
deeree in my favour is set aside by the 
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High Court the land will be restored to the 
defendant. In the meantime having obtained 
a decree I am entitled to the fruits thereof, 

Again the applieation for stay oannot he 
granted unless your Lordship is stisfed that 
the applisant has furnished seourity as 
required by Order XLI, rule 5 (8) (¢) of 
the Civil Prosedure Code. Your Lordship's 
order of 4th Febrnary was eonditional on the 
judgment-debtor furnisbing security. No 
sesurityhas been furnished by the judgment. 
debtor, 

Lastly, the decree having been exeouted 
there is nothing to stay. Ay order staying 
excontion ean: only be made during the 
pendeney of an execution proceeding, Here 
no such proseeding is pending. The land ig 
now in my possession and I have sown crops 
upon it, 

Mr. Abdul Rashid, for the Petitioners,— 
Ib is the prastice of this Court to stay exeeu. 
tion in cases of immoveable property in order 
to prevent the deoree-holder from alienating 
the property rendents lite. In this case if the 
decree-holder is allowed to retain possessicn 
of the land, he might sell it and I should then 
have to bring a second suit. 

{Rsoor, J.— There is nosuggestion that the 
dearee-holder is contemplating to sell tho 
property. If he sells it yon will be protected 
by the rule of lis pendens. 

Security was not given because when I 
offered to give seourity, the lower Court 
refused to take it on the ground that it had 
received no order from the High Court, 
This was not my fault and your Lordship 
ought toset aside the lower Court's pro. 
ceedings as ultra vires. The lower Court had 
no jurisdietion to proceed with the execution 
proceedings after your Lordship had passed 
an ad interim orc er staying exeoution, 

Mr. Zofrulla Khan, in reply. —The mere 
faot that possersion of the land has been 
delivered to me gives me no right tn :ell the 
property, and the absenoe of possession would 
not prevent me from selling it if I were 
determined to sell it. But I have no intention 
to sell it. 

Your Lordship’s ad interim order of Ath 
February was rever broughte to the notice of 
the lower Oourt. The judgment debtor 
ghculd have made an applieation to the lower 
Court, stating that such ordér had been made 
and offering to furnish seourity. No sueh 
application was made. to-the lower Conrt; 
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The order of 4th February was eonditional 
ard such an order does not become operative 
till the sondition is fulfilled. 

ORDHR.—On the 4th February 1920, 
when I issued a Rule, crops belonging to the 
judgment-debtor were standing on the land, 
Under alange (a), sub-rule 3, rule 5 of Order 
XLI, Civil Prosedure Code, the judgment- 
debtor stood the chance of suffering a sub: 
stantial loss if the deeree for possession were 
to be allowed to be exeouted. On the 
matter soming up for final disposal before me 
to-day, Mr. Zafrulla Khan has opposed the 
application for stay of execution on two 
grounds, namely :— 

(1) That as sontemplated by olause (c), no 
order for stay of exeeution should bé made 
because seourity has not been given by the 
judgment-debtor; and (2) that the orops 
have already been gathered by the judgment- 
debtor and, therefore, he stands no chance of 
suffering avy substantial losa, 

In my opinion there is foree in this argu- 
ment. The desree-holder having obtained 
his deoree is entitled to have the fruits of it. 
The subjeót- matter of tha litigation was land, 
1f possession is delivered to the decree holder 
over the land, no substantial loss apparently 
ean arise merely by the fast of delivery of 
possession of the land- to the, deoree- holder. 
It is, however, suggested that possibly the 
deoree-holder after getting possession over 
the land may transfer it to.third parties, 
There is no suggestior, howevér, either in the 
application or in the affidavit that the deoree- 
holder is contemplating sucha sourse, We 
eannot refuse to execute a decree upon a 
mere speculation of a vague character. There 
is also forse in the sontention that the judg- 
ment.debtor is not entitled tó have an order 
for stay, because the security required by the 
law has not been given. It is eontended on 
behalf of the judgment-debtor that if tho 
order granting ad tnierim injunation had 
reached the Court below and that Court had 
called upon him to furnish security, the 
judgment-debtor would have furnished 
seourity as required by the law, It was, 
however, to the interest of the judgment. 
debtor—rather bis clear duty—that he should 
have gone to the Court and aske lit to fix the 
amount of sesurity which he was to furnish 
in order to get a Stay of the execution of the 
decree. That duty he evidently negleoted, 


In my.opinion.there is. no. reason why the 
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éxesution of the desree should be stayed: 
I discharge the Rule but without sosts 
uuder the special  eireumstanees of this 
0856, 

Over and above what I have already said, 
there is another diffisulty whish sannot easily 
be got over. As mentioned in my previous 
order, dated the 20th May 1920, the decree 
has already ‘been exesuted and the deoree- 
holder hes been put in possession of, the land 
deareed to him. There is, therefore, nothing 
to stay now. Ib is suggested that I should 
order the execution proseedinge, subsequent 
to my order of the Z0th May 1920 to be set 
aside. There are obvions diffisulties in 
adapting the suggested eodrse. Mr, Zafrulla 
Khan for the deoree-holder eays that his 
client has sown Kharif orops on the land. 
It will not be right to dispos&ess him under 
the circumstances, specially as under the 
deoree he has a right to get possession of the 
land, The appliostion for stay is, sherefore, 
dismissed. 


Application dismissed, 





PATNA HIGH 9OURT. 
Civir Revision No, 214 or 1919. 
February 15, 1920. 

Present: —Mrv. Jastica Mullick and 
Mr. Justice Sultan Ahmed. 
Bibi AZIZ FATM 4—Paetiriones 
Versus 
Syed SHAH KHAIRAT AHMAD 


AND OTHERS — OPPOSITR Party. 
Civil Procedure Qode (Act V of 1908), s. 151— 
Remand ~Appellate Court, power of, to remand case, 


Under section 151 of the Civil Procedure Code 
an Appellate Court has power to remand a case 
although it falls outside the scope of Order XLI of 
the Code. [p. 445, col 1.] 


Application from a decision of the District 
Jndge, Patna, for revision dated 27th June 
1919, reversing that of the Munsif, Bahar. 

Messrs. Akbari, Khurshid Husnain and 

* Muhammał Hasim Jan, for the Petitioner. 

Mr. Fakhruddin for Mr, Muhammad Ishfaq, 

for the Opposite Party. 
JUDGMENT. 
Myos, J,—This , applisation arises ont, 
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of a suit by a widow against her husbaud's 
heirs for a portion of ber dower debt. The 
Munsif gave a decree to the plaintiff, but 
on appeal the Distrist Judge reversed i$ 
and* directed that the plaintiff should bring 
into hotehpot all the properties of ber husband 
of whieh she was in possession and that an 
account should be taken as in an administra- 
tion suit. 

It appears that some of these properties 
‘re alleged to be in the possession of 
the plaintiff, which the plaintiff claims to 
bave purchased from her husband's heira, 
In regard to another set of properties the 
‘parties are in dispute as to whether there 
properties were the properties of the deceased 
husband or whether they belonged to the 
plaintiff though standing in the name of 
her husband. The learned District Judge 
holds that these disputes must be tried by 
the trial Court before a final decree can be 
made in regard to the claim for dower, and he 
has remanded the suit for an edjudieation 
upon these points. 

If it is’ contended that the learned 
-District Judge had no jurisdistion to make 
the order of remand and that his powers 
re limited in this respeet by Order XLI, 
Civil Prosedure Ocde, the reply is that it 
is now settled that the Code in sestion 151 
recognises the inherent power of Courts to 
Xn&ke sueh ordera as are necessary for 
the interests of justice, and that this inherent 


power extends to orders for remand outside | 


the scope of Order XLI, 

The only questior, therefore, we have to 
deside.is whether the learned Distriot Judge 
has exereised his inherent power wrongly. 
Jt is strongly urged that he kas changed 
the .nature of the suit and. that instead 
of serving the ends of justior, he will be 
prolonging (he litigation by an intrieate 
enquiry into questions of title ard into 
the profits derived from ike properties. 
That the litigation will be prolonged there 
ean be no doubt, but it" does not appear 
possible to makes proper adjudication except 
in the manrer ordered by the Distriot 
Judge and the.authority whioh be has fol. 
‘lowed, namely Mohammad Sharofat v. Wahida 


Sultan Begum (1), seems in -cur opinion to. 


lay down the correct procedure, 


(1) 28 Ind Car. 101; 190, W, N, E02; 21 C. L, J. 
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445 


, It is urged that one of the properties 
is already the subject of litigation in the 
Distriot of Darbhanga and that tho erquiry 
ordered by the District Judge cannot pro- 
ceed till that litigation has been soncluded, 
We have no materials before us for 
determining whether seation 10, Civil Pro. 
esdure Code, will be a bar and woe eannot 
therefore, entertain the objection. We have 
suggested to the learned Vakilg appearing 
on either side that perhaps a settlement 
might be effected, but there seems to be 
no hope of this and the only order that 
we can pass will be that the present applica- 
tion be dismissed with costs. Hearing fee two 
gold mohurs. 
SULTAN AHMED, J.— I agreo. 


Application dismissed, 


CALCUTTA H.GH COURT, 
Civit Rone No, 621 or 1918, 
May 9, 1919, 

Present: —Mr, Justies Walmsley and 
Justice Sir Syed Shamsul Hude, Kr, 
Musammat AMIRMAT, MINOR, THROUGH HER 
F.THER AND NEXT FRIEND PIAR MOHAMED 
—PraINTIFF — PETITIONER 

: versus 
Tus SHORETARY or STATE FOR 
INDIA 13 COUNCIL axp OTHERS— 
.., DsFENDANTS— OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1908), O. XXXIII 
rr. 5, 6—A pplication to sue ag pauper by nent friend 
of minor— Neat friend not pauper-—Procedwre, 
Jn dealing with an application ; i 
of a miner dos pan E LA n pits urina i 
an kajar e ; pauper, the" Court ought to 
" o 
Prüceduto Code. [p. 446, E an A 


Rule against the order of the Sub J udge, 


Sibsagar, dated the 21st September 1915, 


FACTS.—An infant, thron 


h h 
as next friend, brought ą gh her father 


suit wn forma 


the § i 

Judge of the Assam Valley Dii ae 
recovery of damages in reapeat of sees 
bodily injuries sustained by her in oonse- 
quence of the negligenee of the defendants 
Then application of the minor plaintiff 
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for permission to sue as & paùper was 
rejected by the Subordinate Judge, who was 
of opinion that in order to entitle the 
infant to sue ín forma pauperis it was not 
suffisisnt to establish that the infant herself 
was a pauper but if must also be shewn 


that her next friend was a pauper as well. , 


Against this order of theSubordinate Judge 
the infant moved the High Oourt under 
section 115 of the Code of Civil Prooeduré 
and obtained the present Rule. 

Moulvis Nuruddin Ahmed and A, 5, M. 
` Akram, for the Petitioner, 

Babu Ram Oharan Mitter, for the Opposite 
Parties. . : 
JUDGMENT.—We think in this osse 
that the learned Judge isin error in rejeating 
the application as he has done, The order 
whieh he has passed is an order passed 
under Order XX alll, rule 5, Civil Prooce- 
dure Code. In our view, heought to have 
proceeded under rule 6 of the same Order. 
We accordingly set aside his order and send 
the oase baok to him for disposal in accord- 

ance with the above observations.  , 
Oase sent back. 


MADRAS HIGH COURT. 
Oivi, APPEAL No, 224 or 1918, 
September 24, 1919, 
Present:—Sir Abdur Rahim, Kr., Officiating 
Ohief Justice, and Mr, Justice Odgers. 
PERUMAL GOUNDAN AND OTHERS— 
DEFENDANTS — APPELLANTS 
verses 
Tas JANANUKOOLA DANA. 
SEKHARA SANKANIDHI (Listen) 
tarotu A. VENKATASAMI NAIDU, 
Tan OFFICIAL LIQUIDATOR— 
PLAINTIPE— RESPONDENT. 


Limitation Act (IX of 1908), s. 19— Acknowledgment, 
what is—~Promise to pay, whether necessary ingredient. 


A promise to pay is not a necessary ingredient of 
a valid acknowledgment under section 19 of the 
Limitation Act: all that is required under that 
section is a definite admission of liability. [p. 447, 


col. 2.] " 
Appeal against the deoree of the Court of 


the Temporary Subordinate Judge Madura, 


in. Original Suit No. 45 of 1917. 
FACTS appear from the judgment. 


Mr, K., V. Krishnaswamt Atyar (with 


him Messrs, K. B. Rangnadha Ayyar “and 
K. S. Jayarama Ayyar), for -the Appel. 
lants.—The letter Exhibit E^ written by 
the appellant’s father is not an unqualified 
acknowledgment of liability, In that letter, 
he wants the manager to sommunicate to him 
in detail how much waa due by him and states 
that if aesourits are furnished and the orders 
of the higher authorities obtained he would 
aot aesordingly. Thatis only a conditional 
admission of liability and the aeknowledg- 
ment takes effect only from the fulfilment 
of the condition. M 

Messrs. A. Ramaswami Atyar and Q. 
Fadmanabha Atyangar, for the Respond. 
ent.— The letter Exhibit E cannot be son. 
straed as a sonditional acknowledgment 
of liability. All that the defendant's father 
states is thaton receiving a statement of 
accounts he would pay whatever was found 
due. That is an acknowledgment within the 
meaning of section 19 of the Limitation Aot. 
Under the sestion it «es not nesessary 
that there should be a promise to pay. If 
there is an admission and a willingness to pay, 
even if the payment is to be made after: a 
settlement of accounts, it isan acknowledg- 
ment and -time rung from its date. Manta 
ram wv. Rupchand (1), Shaik Mesra Sahib 
§ Oo, X, Shaik Nainar Lubbay (2), Shrigopal 
Ohiranjtlal v. Dhanalal Ghasiram (3) and 
Narayanan Ohetty v. Ohidambaram Chetty (4). 

JUDGMENT,.—In.this ease we bave to 
dealonly with the question whether sertain 
statements in writing made by ths defend- 
‘ant amounted to an. acknowledgment of 
liability within the: meaning of sestion 19 
of the Limitation Ast. The other question 
raised by Mr. K. V. Krishnaswami Ayyar, 
the learned Vakilfor the appellant, viz., that 
a -sanction should have been obtained 
by the Official Liquidator in respect of. the 
institution of this suit was very-fairly not 
pressed by him, when it was pointed out 
that there was a general authority given to 
the liquidator to’ take the necessary action 
in order to realise the outstandings in the 
order of the appointment itself, $ 3 


(1) 38 O. 1047 at p. 1059; 4 O. L. J,94 8 Bom, I, 
R. 501; 10 C. W. N. 874; 1M. L.T, 199; 3 A. L. J. 
625; 16 M.L.J. 300; 2 N, L. R. 180; 83 I. A. 165 (P. O.). 

(2) 21 Ind, Cas. 80; 26 M. L.J. 259 atp. 201, 
(1918) M. W, N. 682. 

(3) 9 Ind, Oas. 944; 85 B. 883 at p. 885; 13 ‘Bom. 


L. R, 128. 
(4) 12 Ind, Oas, 410. 
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The first noknowledgment, Exhibit C, is 
contained in a resolution passed in the meet- 
ing held on the 17th Maroh 1907 and signed 
by the father of the appellants, the cash. 
keeper whose liability is questioned in this 
suit. It says: ‘The money payable to the 
members of the Executive Committee and 
the amount belonging to the Reserve Fund 
are lying with the cash keeper without 
interest.,....... Therefore, it was resolved that 
the Rs. 2,500 (rupees two thonsand five 
hundred) from the Reserve Fund and 
Rs. 2,000 (Rupees two thousand) from the 
amount belonging to the members of the 
Exeoutive Committee shall be lent at an 
interest of Re, C-12-0 per cent. per mensem 
and that from the amount obtained 
therefrom the establishment sharges must be 
met." Then on the 28rd August 1908 the 
following resoluticn was passed:— The sash- 
keeper shall keep ready on the said date 
ihe amount accruing due under promissory 
note and Chitta.” This is signed by the 
eash.keeper among other persons. That 
seems to us to be clearly an aeknowledg- 
ment of the liability of the eash-keeper on 
the promissory note and Chitta acsount, 
Similarly there san be very little doubt as td 
the effect of Exhibit F, the third and last 
uoknowledgment. It says: “About fous years 
ago, 1 was the cashier of the Jananukoola 
Dhanasekhara Nidhi Limited Company. 
Subsequently I resigned the said post. 
While I was the cashier, the money of the 
aforesaid oompany was collected and has been 
given to me alone................. L AM ready to 
deposit the amount if it is stated ‘on a 
reference to the account....,....1 can know 
only by a reference to the account, whether 
the statement made by him therein that 
Rs, 4,500 was on a promissory note and 
Rs, 231.1.5 was on a Chitta, making up thus 
a total of Rs, 4,731 1-5, is oorreat or not,” 
"As stated by him in bis deposition, 1 
eonsent to a meeting being held in Dindigul 
samp on 6th August 1913 and to a settle- 
ment of my accounts therein. I «am also 
willing to pay the balanos falling due on 
getting receipt from the President, ete., in 
respect of the same. In oase they do not 
consent to so reseiye the money, I am will- 
ing to deposit it in your office." This is also 
a slear acknowledgment of the liability on 
the part of the oash-Reeper, and the state- 
ment that the exact extent of his liability is 


to be determined by a settlement of the 
account ean make no differenee in this rea: 
peot, Mr. Krishnaswami Ayyar, however, 
laid much stress in his arguments cn Eg. 
hibit E. That isa letter addressed by the 
cash-keeper Subbayya Goundan to the 
Manager of this Nidhi. He says: "If yon 


.write to me in detail as to how much ig 


psyable by me to the said Nidhi obtaining 
the orders of the higher authorities and 
communicate to me a sopy of the order 
together with the aforesaid aecount, I am 
ready to act accordingly.” He sontends that 
this a conditional asknowledgment and that 
it is only from the date when the sondition 
is fulfilled thatthe acknowledgment operates, 
We have been referred to a number of oases 
English and Indian, in support of this döl: 
tention, We co not think that we ean read 
the statement here in the way he wants us 
to read ; nor do we think there ig anything 
in the desisiors to which we haye been 
referred which woulá sonstrain us to hold 
that the statement such as this is not an 
unconditional acknowledgment of liability, 
As to what does or does not amount to an 
acknowledgment of liability, the law here 
may be taken fo stand on the same footing 
asthe law in England. But ag hag been 
pointed out by their Lordships of the Priyy 
Council in Mantram v, Rupchand (1): 
61 . IP . - 
The Indian Limitation Aot, seotion 19, says 
nothing about a promise to pay and requires 
only a definite admission of liability, as to 
which there aan be no reason for departing 
from the English prinaiple that an unqualiti- 
ed admission and an admission qualified by a 
oondition which ia fulfilled stand upon pra. 
eisely tae same footing." As pointed out, the 
Indian Statute does not require a promise to 
pay, but if there is suffisient acknowledg. 
ment within the meaning of the law, that 
is all that is neoessary to make the time run 
from the date of asknowledgment, See Shaik 
Meera Sahib & Oo, v. Shaik Nainar Lubbay 
(2) and by the Bombay High Court in 
Shrigopal Ohiranjilal v. Dhanalal Ghastram 
(3). The Aat itself is quite olear it nowhere 
speaks of any promise to pay, but only apeaka 
of the acknowledgment of lialjlity, and the 
&xplavation says that "for the purposes of thia 
geotion an asknowledgment may be suffisent 
though it omits to specify the exast nature 
of the property or right, or is &caompanied 
by a refusal to pay, or is addressed to a 


448 | 
KALLOO KHAN tU, ABDULLAH KHAN, 


person other than the person entitled to the 
property or right." As we read this Exhibit E, 
it clearly means this : "I admit my liability 
to the Nidhi and I am ready to pay the 
amount that is due from me as soon as I 
know from you or the higher authorities.” 
Thatdces not mear, reading the letter in its 


natural sense, that the asknowledgment was 


eonditional upon receiving further eommuni- 
ontion from the addressee or from the 
higher authorities, There is one English 
decision to which our attention has been 
drawn which somes very near the facts 
of this case, that is Skeet v. Lindsay (5), 
There the debtor says to this effect: “If 
you send me the partisulars of your acsount, 
I shall have it examined and cheque sent to 
you for the amount due, but you must be 
under some great mistake in supposing tbat 
the amount due to you is anything like the 
sum you now olaim.” It was held that this 
was aclear and absolute acknowledgment of 
the balance due sofficient to take the case 
out of the Statute of limitation. There is also 
a ruling of this Court to which one of ua was 
a party reported in Narayanan Ohetiy v. 
Chidambaram Ohetiy (4). There the letter 
written by the debtor expressing his will- 
ingness to pay whateyer might be found due 
on a settlement of account was held to be a 


sufficient aeknz wledgment within the mean- 


ing of sestion 19. of the Limitation Ast, 
The result is that the appeal is dismissed 
with. costs, 


M. C, P. "e 
Appeal dismissed, 


' (8) (1877) 2 Ex. D. 314; 46 L. J. Ex. 249; 36 L. T. 
98; 25 W. R. 322. 


ALLAHABAD HIGH COURT, 
Civin Ruvision No 100 cr 1919. 
g Maroh 11, 1920. 
Present: —Justise Sir P. O. Banerji, Kr. 
KALLOO KHAN-—PATITIONER 
x vterstis 
ABDULLAH KHAN AND ANOTHER— , 
PPOSITE PARTIES. 


Execution of ..decree—Property attached placed in 
charge of third pegson—— Attachment raised and proceed- 


Gngs struck off—Failure to produce property—Court, 
power of, te initiate proceedings against defaulter— 


Remedy, proper, 
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Where in execution of a decree a property is 
attached and placed in charge of a third person, 
and that person, on the property being released 
from attachment and the termination of proceedings 
in execution, fails to account for it, the executing 
Court has no jurisdiction to institute proceedings 
against him and direct him to hand over the pro- 
perty to the judgment.debtor, or to pay the latter its 
price. The remedy of the judgment.debtor in such 
acase is to sue the defaulter for recovery of the 
property or its value or for damages. 


Civil revision against the decision of the 
Munsif, Sahaswan, dated the 2nd June 
1919. 

Mr. Lakshmi Narain, for the Applicant. 

JUDGMBENT.—.The order complained of in 
this case was passed wholly without joris- 
diotion. What happened was this:—’ deoree 
was obtained against Abdullah Khan by 
Bashir Khan on the 25thof February 1919, 
He applied for execution of the deoree on the 
13th of Marsh 1919. The judgment-debtor 
paid a rortion of the deoretal amount and 
obtained time to pay up the balanee and the 
care was strnok off in April 1919, In exeou- 
iion of the decree some crops were attached 
and were plased in charge of the applicant 
Kalloo Khan, On the 27th of April 1919 
the judgment-debtor, AbdullahKhan, present- 
ed an application in Court in which he 
stated that althongh he had paid & part of 
the qeoretal amount and the Oourt had 
ordered the attached arops to be released, 
those erops bad not been delivered bask to 
him. An explanation was called for from 
the Amin, and on receipt of it tha Court in- 
stituted certain proceedings and examined 
witnesses aud in the end made an order on 
the 2nd of Jure 1919 diresting the applicant 
to hand over certain crops to the judgment- 
debtor or to pay him Rs.106, their price, There 
is no authority to justify the action of the 
Court. If Kalloo Khan had misappropriated 
the crops, the remedy of the judgment debtor 
was to sne him for reaovery of the orops or 
their value orto bring a suit for damages 
against him, but the Court, in proceedings 


like those set ‘forth above, had no power to 


make a deoree as it purports to have done 
against Kalloo Khan, the man to whom the 
erops were entrusted. I aceordingly grant 
the application and set aside the order of 
the Court below. I make no order as to 
costs. 


Cd 


© Arplication granted, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CnrurNAL Raviston No, 156. B or 1918, 
June 19, 1919, 
Present; —Mr. Mittra, A, J. C, 
GOVINDA SAMBHUJI MALI AND OTGERS 
— APPLICANTS 


Versus 


. EMPEROR—NON. ÅPPLIOANT, 

Criminal Procedure Code (Act V of 1898), ss. 204, 
289, 387, 342, 348 — Accused, person, who is-~Accused 
person in one trial, whether competent witness in another 
irial— Magistrate, whether has discretion to proceed 
against accused person—Prejudice. 


Applicants were convicted of being concerned in 
the forgery of an unregistered mortgage bond, upon 
proceedings started against them on the petition of a 
Police Inspector, which stated, inter alia, that they 
together with one S. were members of a gang and 
had jointly fabricated the bond. J,, one of the appli- 
cants, had instituted a suit on the bond and the 
sanction of the Civil Court was necessary to his 
prosecution. The Police Inspector promised S. a 
pardon and his evidence was taken on oath by the 
Civil Court and the prosecution of J. sanctioned. J, 
was never arrested, nor brought to trial in the 
Criminal Court, nor were any steps taken, to give 
him & conditional pardon under section 337, Crimi- 
nal Procedure Code., It was objected that S. should 
have been placed before the Magistrate aa an 
accused, that his evidence was inadmissible, that 
the promise of pardon to him, not being in accord- 
ance with section 337 of the Code, was illegal and 
that his evidence was irrelevant under s@ction 24 
of the Hvidence Act: 

Held, that although in view of section 239 of the 
Criminal Procedure Code, S. could have been tried 
jointly with the applicants or separately, yet the 
fact that he was not so tried did not make him a 
co-accused with the applicants, and his competency 
as & witness could not be questioned, as he did not 
answer to the description of an acoused person in 
the trial, although he may have been converted 
illegally into a witness [p. 450, col. 2]; but, . 

(2) that inasmuch as in the complaint S. was 
desoribed as haying assisted in the preparation of the 
fabricated bond, the Magistrate was bound, under 
section 204 of the Criminal Procedure Code, to issue 
process against him, and his failure to ao so, or to 
proceed separately against him, seriously prejudiced 
the applicants, and consequently vitiated the whole 
proceedings. [p. 454, col. 1; p. 456, col, 1.] 


Oriminal revision against the order of 
the Additional Sassions Judge, Hast Borar 
Divisior, Amraoti, dated the 18th November 
1918, sonfirming the conviction and the 
sentence passed by a Magistrate, Firat Class, 
Amraoti, with powers under sestion 30 of 


the Criminal Prosedure Code, on the i8th ° 


September 1918, 
Mr.E, Norton and Br. H, S, Gour, for the 
Applieanta, 


29 
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The Hon'ble Mr, G, P. Dict and R. B. B: 
R, Angal, for the Crown. 

ORDER.—The five applicants have been 
eonviated of being sonserned in the forgery 
of an unregistered mortgage-bond (Exhibit 
P 10) and sentensed to various terms of 
imprisonment by the Magistrate with powers 
under section 32. On appeal the Sessions 
Judge has upheld the findings and sentenaes. 

Daring the sourse of the investigation 
ordered by the Distriot Magistrate, Am. 
raoti, the C. I. D. Inspeotor (P. W, No. 1) 
discovered a number of cases of forgery 
at Sirasgaon. As regards the appliosant 
Jainarain, who had inatituted a suit based 
on the mortgage (Exhibit P 10), the sano- 
tion of the Civil Court was necessary for 
his prosecution. Under the ardera of Dis. 
triot Saperintendent of Police, the Inspeotor 
promised a pardon to one Sakharam Dinaji. 
Sakharam’s evidenae was thereupon taken 
on oath by the Munsif who held a pra- 
liminary inquiry on the Inspeotor's petition 
and eventually sanstioned the  proseeution 
of Jainarain. Tho criminal proceedings were 
started on a petition of the Inspeotor, 
which is deseribal and treated by tha 
frat Court as a complaint. The prayer 
was that fiva persons, that is the present 
applicants, are to ba tried and dealt with 
according to law, In the 3rd paragraph 
of the petition ib is stated that all tha 
fiva accused together with Sakharam Dinaji 
were members of one gang, and they 
jointly fabrisated the mortgage bond, 
Sakharam was never arrested nor brought 
to trial in the Criminal Court, though no 
steps have ever b3en taken to givo him 
& conditional pardon under sestion 337 of 
the Criminal Prosedure Code. 

The main argument bsfors ms is that 
the evidence of Sakharam is inadmissible 
and the rest of the evidense is insufficient 
to support the oonvistion, Some of the 
points urged san be easily disposed of on the 
authority of desidsd  eases. Bab none of 
the reported decisions toushes the argument 
so far as it is based upon the provisicns 
of sestions 170, 2)4 and 343 of the 
Criminal Prooedure Oode. Sastion 343, to 
which reference will have to ba mide, is 
reprodused below: — 

"Exeept as provided in sastions 337 and 
338, no infliense, by means of any pro. 
mise or threat or otherwise, shall ba 
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ured to an accuced person to induce bim 
to diselose or withhold any matter within 
his knowledge." 

The argument of tbe learned Counsel 
for the applicants may be summarized as 
follows: The word “accused” is used in 
the Criminal Prosedure Code in two sen- 
ses; first in the sense of a person against 
whom an accusation has been made but 
against . whom no prooess has issued, 
secondly, a person over whom a Magistrate 
is exeraising jurisdiction. Upon the Police 
view of the evidence, Sahkaram should 
have been placed before the Magistrate 
as an acaured pereon, having regard to 
the imperative provisions of seetion 170, 
and the Magistrate was bound to issue 
process against him under section 204. 
Sakharam was thus an acoused person in 
the eyeof the Jaw, irrespeotive of the illegal 
aotion of the Police and the Magistrate. 
He could not, therefore, be sworn, having 
regard to the provisions of seation 342 
(4) of the Criminal Procedure Code, Next 
it is pointed out that seotion : 37, Criminal 
.Proeedure Code, contemplates the tender 
of a pardon to & person who at the time 
of the tender is one who is “supposed to 
have been direstly or indirectly concerned 
in or privy to the offence under inquiry." 
The seetion does not use the word ' n 
nor does section 3388. But seotion 343 
expressly refers to and, therefore, in- 
corporates the provisions of seetions 337 
and 338 and debars the use of ary influence 
or of any p romito or threat to an acon: ed 
person, It is berce argued ikat tke word 
“acoused’” in &eotion 343 irelndes rerscns 
who are rot teshbnically acoured, peiscns 
who are referred to in sections 357 ard 3388, 
as well as (hore whoare fully “secured”, 
Acecrdirg to the applicant's ocntentior, the 
promise cf a pardon to Sakharam, rct 
bBitg in accordance with reoti.n 337, was 
ilegal, as it sortrayened the provisicns 
of seoiticn 343 and his evicence skould, 
therefore, be 1ejested as inecmissible. A 
further contenticn is that tke statement of 
SskLaram is irrelevant under rection 24 of 
the Evidence Aot. 

It is now settled Jaw ibat a person rot 
on his trial is rct en accused person wiih- 
in the mesning cf cecticn 342, lt je cnly 
to such a perse that no oath can be ad. 
„ministered, | As keld by Plowder, J,, in 
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Mal Sirgh yv. Empresa (1) “sestion 342 in 
its widest interpretation only suthorises 
an objection that the person offered as a wit- 
ness answers to the desoription of the accused 
person in the inquiry or the trial, as the case 
may be, in which he is presented as a witness.” 
To the same effest is the Bombay case, Queene 
Empress v. Mona Puna (2). See also Bany 
Singh v. Emperor (5). It ir, therefore, 


recognized by the High Oourts that a 
person separately tried is a competent 
witness against his accomplices. The latest 


ease on the subject is Akkoy Kumar Mukerjes 
v. Emperor (4). Unless Sakharam is to be. 
regarded as & ao accused with the applicants 
in the eye of the law, the objection founded 
on section 342 is untenable. 

It ia urged that as the Polise found 
Sakharam to be as guilty as the others, 
they had no option bub to proseed against 
him and the Magistrate was equally bound 
to issue process. Section 170 or the analogy 
of it and section 204 wererelied on to show 
that Sakharam sould not be converted 
into a witness, The short answer to this is 
that as he sould, in view of sestion 239, 
be tried jointly or separately, the fact that he 
was not tried separately does not make him a 
co-aecused with the applicants and hense 
his sompetenoy as a witness cannot be 
questiofd, as he does not "answer to the 
deseription of an aaeused person" in this’ 
trial, The disability ereated by seotiod 342 
(4) applies only to such a person. In 
Queen Empress v. Mona Puna (2) a person 
who ought to have been an acoused but 
was illegally dissharged by the Police was 
held to be a competent witness. 

I now proceed to deal with the argu- 
ments based on section 343. ‘The Code, ‘as 
pointed out by Jardine, J., in Queen. Empress 
v. Mona Puna (2) uses the word "aseused" 
in two senses. In the ohapter relating to 
investigations  aseused" ean only mean 
& person against whom there has been an 
&ocusation. But -the word, as used in the 
chapters dealing with inquiries and trials, 
means, 1: think, “a person over whom 
the Magistrate or other Court is exercising 
jurisdistion." This definition, though laid 

(1) 88 P. B. 1887 Cr, 

(2) 16 B. 66); 8 Ind. Deo. (x. 8.3 919. 

E (3) 88 C. 1853 at p. 1807; 10 C. W. N, 962 4 Or, 

(4) 45 Ind. Oas. 999; 45 (, 720; 27 0. L. J. 91; 22 
C, W. N. 406; 19 Or, L, J, 663, 
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down in the leading Bombay ease with 
reference to the word “acoused” as used 
in section 342, has been aasepted by the 
Calentta High Court as applisable to 
sestion 340 [Jhoja Singh vy. Queen-Empress 
(5)', and this has been followed in Sheikh 
Ohand v. Mahomed Hanif (0). Section 348 
ossurs in Chapter X XLV of the Code entitled 
General provisions as to Inquiries and 
Trials.” Although the section must be read 
with seotion 337, to whioh it refere, [am not 
prepared to acsept the contention that the 
word  aseused" in section 343 “inoludes 
any person supposed to have been directly 
or indirestly eoneerned in or privy to the 
offence under inquiry,” unless there is an 
inquiry or trial in respect of that person, 
Inslading a magisterial inquiry under the 
Code in relation to an offence before its 
sognizanse has been taken. If a person 
is placed before the Magistrate for the 
tender of a pardon under section 337, he 
ig an accused person, though he may not 
have been arrested or challaned, He is 
a person over whom the Magistrate - is 
“exercising jurisdiction" under sestion 337. 
If he accepts the offer, he besomes a 
conditionally pardoned acoused. If he 
rejects the offer, he ceases to be an accused 
unless he is already an accused @in tke 
technical sense, Whilst he is an‘asoused person 
in respect of the proseeding under section 
337, no influence other than that authorised 
by law can be used to induce a disclosure, 
. Proeeedings under section 337 may take 


place bsfore the  asaused ig  ch4llined: 
Bhallu Singh v. Empress (7). After 
prosess has been issued sgainsb a peraon 


underan acousation, he besomes teochinoally 
an accused person and nedessarily somes 
under section 343, Bat the issue of 
prosess does not seem to be essential to 
eonstifute a person an acaused within the 
meaning of this section, 


Section 168 lays down:— 

"(1) No ‘Polise Ofiser or person in 
authority shall offer or make, or sause to 
be offered or made any such inducement, 
threat, or promise as is mentioned in the 
Indian Evidense Ast 1872, seotion 24, 

(2) But no Poliee Officer or other 


(5) 23 C. 493; 12 Ind. Rec, (x. s.) 328. 
(8) 4 N. L, B.81; 8 Cr, L. J. 20. 
(7) 3 P. R. 1897 Or, 
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person shall prevent...any person from 
making in the sourse of any investigation 
under this chapter any statement whieh 
he may ba disposed to make of his own 
free will.” 


A mere suspest appsars to be suff 
oiently protected from harassment by ses: 
tion 163, which lays down in the form 
of a mandate the underlying prinsiple 
of sestion 24 of the Evidence Aot. It 
does not seem necessary to give the word 
“accused” in section 343, osourring as it 
does in a chapter relating to inquiries 
and trials, a wider meaning in order to 
inelude a person againat whom thera has 
been only an adaugation, espesially as 
there is no penalty attached to that 
section, 


One possible effect of section 343 may be 
noticed. If a conditional pardon is tendered 
under section 337 in violation of the terms 
of section 343, the pardon wonld ba an 
illegal pardon and the question would 
then arise whether the peraon so pardoned 
is & competent witness. If he was being 
jointly tried, he would nob cease to be 
an agsused person within the meaning of 
sention 342 (4). 


Another affest of sastion 343 is that 
an answer given by an accused person 
when examined by the Court under seation 
342, if induced by means prohibited by 
sestion 343, must be ruled ont both in 
that trial as well as in a subsequent trial 
of the same acoused, whether the answer 
so indused is also irrelevant under section 
24 of the Hvidenoe Act or not. 

But neither section 163 nor sestion 343 
rules out the evidensa of Sakharam. There 
is a distinction berween a confession or 
mere disclosure, as eush,and the testimony 
of a competent witness, A witness dos 
nob become an insaompetent witness merely 
because he has been bribed or threatened. 
Nor is his testimony deslared irrelevant 
by the Evidence Ast. The faot that he 
has been bribed or threatened, no doubt, 
affects the value of his testimony. 


Sakharam was threatened With proseaution. 
He was offered a pardon by the Police. 
This was prohibited by sgotion 163. He 
made a confession or disslosure to the 
Polise. If we assume that the word 
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accused" in section 348 is to be taken in 
its widest sense, the disclosure was im» 
properly obtained within the meaning of 
that section. But the prosecution does- 
not seek to tender evidence of that confes- 
sion or disclosure. They rely solely on his 
evidence given at the trial duly cross. 
examined. 

To adopt tbe sconstrustion suggested 
by the accused would be to make the 
provisions of sestion 237 and section 494 
unworkable in praetioe. The Legislature 
must know thatall preliminary negotiations 
are settled by the Police before a person 
is produced before a Magistrate for the 
tender of a sonditional pardon or before 
the withdrawal of the prosesution under 
section 494, where it is intended to 
conyerb him into a sompetent witness. To 
hold that the word ‘‘aconsed” means 
apy suspect and to rule oot not 
merely the disclosure as such but also the 
testimony subsequently given in Court would 
be to frustrate the objest of section 337, 

Wher, however, the testimony or the 
cowfeesion :or disclosure of Sakharam is 
tendered as evidence in a future trial 
against him, that testimony as against him 
would be nothing more than a aonfession 
or diselosure improperly obtained and would 
have to be rejected both under section 24 
of the Evidence Act and in view of seation 
163, if not also of seotion 343, It is futile 
to argue in the present trial that Sakharam’s 
testimony is to be exsluded from considera. 
tion as against the applicants on the ground 
of seotion 24 of the Evidence Aot. 

There is an unreported judgment of tke 
Calcutta High Court frcm which an extraot ia 
given in the judgment of Jardine, J., in Queen- 
Emopressy. Mona Puna (2). The questicn 
raised was whether the evidence of one Shwe 
Wa examined as a witness for the prosecution 
was admissible. Mr. Jardine, one of the Judges 
in the Special Court in Burma, held that the 
witness was illegally pardoned and the pardon 
amounted to an indusement contrary to sec. 
tions 163 and 348, and that Shwe Wa waa 
an acoused person to whom no oath sould be 
administered. Qhe Recorder considered that 
‘no pardon was necessary, for Shwe Wa was 
never an aooused person, that is, he was never 
presented in thet aspect either before the 
Committing Magistrate, or before the Court 
of Sessions.’ The referenco went up to the 
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High Court at Caloutta, where Romesh 
Ohunder Mitter and Field, JJ., ruled as 
fcllows:—' “Whether the n denoo of the 
witness Shew Wa was admissible? In an- 
awering this question it muet be bornein mind 
that the statemeuts of this man are not 
belog oonsidered as affeating himself and his 
liability to punishment, but only as affeoting 
third persons against whom they are offered 
in evidence. Under the  osireumstanses 
as disclosed in the record, and in the state- 
ment sent up by the learned Judges below, 
we are of opinion that the evidense of this 
witness was admigsible, though of oourse 
the facts connected with his testimony and 
the sircumstances under whish this individual 
came to appear in the witness box should 
properly have been pointed out to the Jury, 
in order to enable them duly to estimate the 
value of the evidence itself. Under the 
Evidence Ast admissibility is the rule and 
exclusion the exception, and oireumstances 
which under other systems might operate to 
exclude are, under the Aot, to be taken into 
consideration only in judging of the value to 
be allowed to evidense when admitted.” 
Jardine, J, a8 Judge of the Bombay High 
Court assepted this view as correct in pre- 
ference to his former view. The arguments 
before nfe are very similar to those overruled 
by the learned Judges of the Oaloutta High 
Ccurt. 


Another point cf law taken is that ihe 
lower Courts were wrong in admitting the 
recital contained in Exhibit P-79. The 
mortgage which is alleged to be forged 
purports to have been executed by Hiraman 
and Dewajion the21st July 1900. Dewaji 
died in 1904 and Hiraman in 1914. The 
prosecution case is that the doeument was 
forged in 1916 after the death of the alleged 
mortgagors, On the lst July 1909 Hiraman 
executed a registered mortgage deed (Ex. 
hibit P 79) in favour of one Umrao Singh 
(C. W. No. 1). This mortgage contains a reoital 
that the property was unencumbered, The 
relevant part of the mortgage deed was 
not against the proprietary interest of the 
mortgagor, butas held in Ningawa v, Bhar- 


¿mappa (8), the mortgage deed itself was 


against the interest of the mortgagor, The 
statement that there was no prior mortgage 


(8) 28 B. 68; 12 Ind, Deo, (N, 8) 42, 
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was a material part of the deed, the objest 
of which was, to use the words of Fulton, J., 
to limit the mortgagor’s proprietary in- 
terest, The statement was not unconnested 
with the purpose of the deed. As held by 
Coush, C. J., and Ainslie, J, in  Leslanund 
Singh v. Musammut Lakhputtee Thakoorain (9), 
"when a  doeument of this kind is 
tendered in evidence, it is not to ba diviled 
into parte, and the part whioh is in favour of 
the person making it rejested, and that 
which is against his interest aosepted." 

On the same principle it is laid down 
in Taylor on Evidence: accounts are admissi- 
ble, some items of which charge the de- 
elarent, though other sonneeted items dis- 
charge him, or even show a balanos in his 
favour: for ib is not to be presumed that 
a man will charge himself falsely for the 
mere purpose of getting a discharge, and in 
the latter oase, the debt items would still 
be against hisinterest, since they diminish 
the balanse in his favour." I agree with 
the Courts below that the recital, for what 
it is worth, is relevant under sestion 32, 
sub clause 3, Hvidence Act, as part of a state- 
ment made by a deosased person against 
his proprietary interest. 

I hold that Sakharam, even if illegally 
sonverted into a witnese, is nonetheless a 
competent witness. This view, which is in 
aecordanoe with the plain meaning of 
sestion 342 (4), is supported by the autho. 
rities and is based on reasons of convenience, 
It would be highly inconvenient to enter 
into a preliminary collateral inquiry in the 
midst of a trialas to what relevant evidenos 
the Police had against a person tendered as 
a witness. The fast that he 1s not presented 
as an aesused ought to be suffisient to 
determine his competenoy. 

The argument that there has been - an 
evasion of section 170 and sestion 294, 
though it does not support the applicants’ 
contention that the evidence cf Sakharam 
should be rejected as inadmissible, leads, 
however, to a sonclusion equally fatal to the 
prosecution, The principle laid down by 
their Lordships of the Privy  OCouneil in 
Subrahmania Ayyar v, King-Hnperor (.0) 


(9) 22 W, R. 231, 

(10) 25 M. 6latip. 67; 11 M. L. J. 28% 8 Bom. 
L. R. 640; 28 I. A. 257; 60. W. N 8€6;2 Weir 271; 
8 Sar, P, C. J. 169, 
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comes into operation with the result that 
ag the trial has been in disobedience to an 
express provision of the Code, it is bad and 
the proeesdings must be set aside. 

The prosedura adopted in this case is said 
to bs based upon a sironlar issued by the 
Punjab Government. The legality of the 
circular has, so faras I know, never been 
questioned in any reported desision of the 
Panjab Court. The matter is res integra, 
Though the point might have bsen raised 
in some of the reported sases, if was not 
raised, and it wonld probably not oseur 
to any one before the resent Privy Counsel 
dasision, 


Tt has been held by the Caloutta High 
Court that a Loeal Government in India 
has no power to tender a oonditional pardon: 
Banu Singh v. Emperor (3). Nor oan 
it grant an unconditional pardon before a 
sentense is passed. A promise not to pro- 
sesute an offender stands on the same foot- 
ing and sannof, on prinoiple, be distinguish- 
ed froma pardon. In effect, it tells a Polise 
Officer to disobsy his statutory duty of 
prooeeding against aueh a person. 


Scation 170 lays down that if upon an 
investigation under Chapter XIV, ib appears 
to the offiser in sharge of the Polise Station 
that thereis Buffisient evidence or reasonable 
ground of suspision to justify the sourse, 
sush o eer shall forward the aesused under 
custody to a duly empowered Magistrate or 
shall take security for his appearanee before 
sush Magistrate. 


The case before me was one of a none 
sognizable offenae in whishan investigation 
was ordered by the District Magistrate. 
In such a ease the Police have no power 
to arrest and benoe oannot forward under 
custody or take bail But that part of 
geation 170 merely provides a machinery 
for bringing an aoeused person under the 
jurisdietion of the Court. The investigation, 
when duly ordered in a non cognizable 
oase, is an ivestigation under Chapter XIV, 
The duties of the Polise Offiser are the 
same as in a oognizable case. "The duty 
clearly is to move the Cofirt to take pro. 
seedings against a person whom the investi. 
gation shows to beguilty., An aecompliae 
against waom there is no ease apart from kis 
own oorfəssion to the Police mey lawfully 
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be kept back and tendered as a witness, 
for even a ‘reasonable suspicion” cannot 
be based on what the law deslares to be 
irrelevant. This, however, is not the posi- 
tion taken up here on behalf of the Crown, 
and in view of the manner in which the 
ence was presented before the Magistrate it 
would be difficult to maintain it. Paragraph 
8 of the "complaint admits that Sakharam 
assisted in the preparation of Exhibit P-10, 
and it is argued before me that the proseou- 
tion may, at its disoretion, treat him as an 
nasused or as a witness without resort 
to. the provisions of section 337, 
Under section 204 the Magistrate taking 
cognizance of the offenee was bound to issue 
process against Sakharam. The terms of 
sections 170 and 204 are imperative, the 
word "shall" being used in both seations. 
It is, however, urged that the words “if in 
the opinion of the Magistrate there is 
sufficient ground for proceeding" leave him 
a diseretion in the matter.’ I do not agree 
with this. These words in a negative form 
oecur in the preceding section, which enables 
a Magistrate to dismiss a complaint, “if 
there is no suffisient ground for proceeding," 
and this means ‘if there is no grima faice 
case," .Ifthere is suah a ease the Magistrate, 
like the Police, has no option but to proseed. 


. No doubt having regard to seetion 239, 
the Magistrate oan  proseed jointly or 
separately, But not to proceed atall, whether 
jointly or separately, i8 not within his compe- 
ter se. I was at first inclined to think that the 
prosesution was at liberty to seleet its own 
time. But section 173 requires an investiga- 
tion to be completed without unnesessary 
delay and as soon as it is completed, the 
Polise Officer is to send a report setting 
forth the names of the parties stating 
whether the aecused has been forwarded 
in sustody or not. Under section 204 the 
process is to be issued, when the Magistrate 
is taking cognizance of the offense. 


Experience shows that it is sometimes 
necessary to allow a criminal to escape 
punishment in order to bring home the 
guilt to his asgosiates inthe srime. Except 
‘in the case of the Advocate General asting 
under asction 332, the law in India oon- 
templates thatthe ultimate seleation of the 
‘person’ to be allowed to escape rests with 
the Magistrate or the Court, In the ease 
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of an offenee exclusively triable by the 
Court of Sessior, -like the one before me, 
it is a Magistrate of a certain grade who 
uses his disoretion and tenders a pardon 
under section 337, Unless he isa Presidenoy 
Magistrate, he has to record his reasons for 
so doing. When a proseeution is withdrawn 
under seetion 494 with the intention of 
eonvertiug an accused person into a witness 
the consent of the Court is eseential. [ 
am aware that it was open to the Magis- 
trate in a case like this to nullify the 
action of the Police if be thought fit, by 
issuing process against an accomplice named 
as & witness, A mere passive acquiescence 
on his part in the sourse suggested by tha 
proseantion does not afford the same safe- 
guard, as when he is called upon to sonsent 
to a withdrawal under section 494 or when 
he is asked to use his  disoretion 
under seotion 337, where he has to resord 
his reasons. 

It is argued that the use of the word 
"may" in sestion 337 shows that the pro. 
cedure laid down in that section is not 
obligatory. But the word is used with 
reference to the exercise of a discretion 
by the Magistrate as to whether a pardon 
should be tendered to the person proposed. 
The Magistrate is at liberty not to accept 
the Police nominee and may select a more 
suitable person for the tender of the pardon. 
This is in his discretion, It is true that 
the: prosesution is not bound to have a 
pardon tendered to & person against whom 
there is evidence and is at liberty to put 
him up either for a joint or separate trial. 
But it is evasion of the law not to adopt 
any of these courses and tender him as a wit- 
ness under an unauthorized promise of pardon 
by pledging publis faith not to prosesute 
him, 

Proesedings under sestion 337, though an 
inquiry under the Code, form no part of 
the trial, for the Magistrate who tenders 
the pardon is insompetent to try the came. 
But the ‘objection is not merely that no 
pardon was tendered under section 337, but 
that a person whom the imperative  pro- 
visions of the Code require to be tried has 
not been tried at all with a view to 
avoid proceedings under, section 337, which ' 
involve the risk of 4 possible magisterial 
disapproval of the course adopted by the 
Polise, 
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The illegality in this esse is in not pro- 
seeding against Sakharam atall. If he had 
been proceeded against separately, he would 
no doubt have been a competent witness, 
This prosedure was not adopted because 
it was believed that be would not have 
assisted the prosesution in that sase. 

It is thus only by disregarding Statute 
law that Sakharam’s evidenee has been made 
available to the prosecution without magis- 
terial approval. Prima facie he ought to 
have been jointly tried. The question is 
whether this is an illegality in the trial or 
de hors the trial. It may be answered in 
both ways. But the argument that the 
illegality eonsisted merely in not taking 
separate proceedings appears to be somewhat 
artificial, Similarly the argument that the 
illegality is only antesedent to the trial 
overlooks that it snbsisted and has been 
taken full advantage of during the trial. 
It seems to me that the proper test to 
apply in such a sare is whether the asoused 
have been prejudiced by tho illegality, In 
my judgment the accused hava been seriously 
prejudiced, for it is csoneivable that the 
Magistrate might have selected one of the 
accused for the tender-of the pardon, Even 
if the prosedure be regarded as only irregular, 
I doubt whether section 537 would cere the 
irregularity. 

The Privy Coureil oase was one of mis- 
joinder of sharges. The ru!e prohibiting such 
miajoinder is enasted primarily in the interest 
of acaused persons, though it is also in 
the publie interest that an aseased should 
not be prejudicad by having to meet a 
multiplicity of sharges in one trial. Soation 
170 and section 294 cannot be said to have 
been ecasted in the interest of au naxussd's 
acsompl.cas. But the sase, as I undera'and 
it, does not proceed upon any such distino- 
tion. It lays down that disobadienss to 
an express provision as to a mode of trial 
is not merely an irregularity but an illegali!y 
whioh vitiates the trial, I donot think that 
1t ig an undue extension of the prinoiple laid 
down in that ease to hold that thetrial is bad. 

The view I have taken is different from 
that presented on behalf of the aasnused. 
To uphold their contention that an ascomplise 
improperly aonverted into a witness is an 
insompetent witness, whose evidence is to 
be rejected as inadmissible, may have the 
effect of depriving the prosesution of the 
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benefit of this evidence under section 33 of 
the Evidence Aat in a subsequent trial after 
his death if, for example, in the meanwhile 
he has been duly pardoned under seotion 337. 
The mere fast that a trial is bad prastically 
ona ground similar to that of non-joinder 
would probably have no such effeot. 

The firat Court expressed an opinion that 
there was suffisiont evidenoa to convist the 
applicants without the testimony of Sakha- 
ram, an opinion apparently not sonsurred in by 
the Sessions Judge and rightly so. 

Holding that the trial is bad, I set aside the 
sonvictions and sentenses, leaving it to the 
Crown to take such legal stepa as if may be 
advised to take, I direst that the applisants 
be released from oustody so far as they are 
detained under the present sharge. 

Conviction set aside, 
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CRIMINAT ÀÁPPEALS Nos. 216 AND 217 or 1919, 
May 20, 1919, 

Present :—Mr. Justioo Walmsley and 
Justice Sir Shamsul. Huda, Kr. 
HEMANTA KUMAR PATHAK— 
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JUDGMENT. 

WaLMiLEY J.—These two appeals have 
been heard tcgether as the two appellants 
were tried and eonvieted in the same trial. : 

The facts are as follows. Pramstha Nath 
Bagchi (appellant in Appeal No. 217) was 
employed in ihe post offiaó at Rajbari. He 
boarded wiih the family of Hemanta Kumar 
Pathak (appellant in £ ppeal No. 216). On 
the evening of October llth while the post 
ofise staff was still ab work, there was a ory 
of "fire" and smoke was seen coming from 
the post master’s kitchen, There was a rush 
to the place, and ramatha was ordered to 
remain in charge of the cffice, Shortly 
afterwards it was discovered that several 
insured ard registered covers were missing, 
The same evening the missing covers or their 
contents were found in tke shop of Shyama 
Charan Madak. The two appellants were 
arrested, and about midnight they made 
statements to the Sub Deputy Magistrate ; 
the general effest of those statements was 
that Hemanta went to the cffice that evening 
to call Pramatha to bis meal, that when the 
outery of "fre" was raised Pramatha gave 
the covers to Hemanta, that Hemanta took 
them sway, and pushed them through a hole 
in the mat wall of Shyama Oharan Madak’s 
shop, 

Upon these facts the two appellants were 
committed for trial to the Court of Session. 
The charges framed against Pramatha were 
under section 52 of the Post Office Aot, ard 
under cestion 380 of the Penal Code, while 

against Hemanta they were under sesticn 
52, read with sestion 70, of the Post Offices 
Ast, and under seotion 380, read with 
seotion 114, of the Penal Cede. The verdict 
of the Jury was that Pramatha had commit- 
ted an offence under gestion 52 of the Post 
Offise Act, and that Hemanta had abetted 
him; that Hemanta had committed theft in 
a building and Pramatha had helped him in 
doing so. 

It is urged on behalf of both the appellants 
that the sharge delivered by the learned 
Judge is vitiated by numerous misdireotiona, 
and these misdirections led the Jury to 
wrong sonolusions. 


The first poirt for oriticism is as to the 


manner in which the Judge laid down the 
law by whieh thp Jury were to be guided, 


‘The Judge has resorded these words in his. 


heads of charge: “The sections of the charge 
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are read and explained, Really tbere is no 
great dispute as to eections of the law here; 
the real question is whether these two people, 
or either of them, had a hand in dishonestly 
oausing disappearance of the things. So 
far as the charges against Pramatha are eon- 
eerned, [think these words show that there 
was sufficient compliance with the provisions 
of sestion 297 of the Criminal Prosedtre 
Code . But it is very different in the oase 
of Hemanta. He was charged with abetment 
of the cfferce, not with receiving stolen 
property, and on the facts stated the questicn 
arises whether he was more than an acaea- 
cory after the fact, The learned Judge does 
not appear at any stage to have asked the 
Jory to consider what evideres there was io 
warrant the view that Hemanta abetted tle 
offerce within the meaning of the Peral 
Ocde. Whatever ke may have said, tbe 
verdict shows that be did not susceed in 
makirg the matter slear to the Jury, for the 
verdict was to the effect that each of the 
appellants was principal in regard to one 
offerse and accessory in regard to the other, 
I think it is clear that the law’ was not 
adequately explained to the Jury, at any rate 
in regard to abetment, and I would invite the 
atfenticn of the learned Judge to ike ense of 
Abbas Beada v. Qt eens Empress (1). 


The rest subjeat for consideration is tke 
learned Judge’sa treatment of the statements 
made by the appellants on the night of the 
oceurrence. In the firet place it is urged.tkat 
he was in error in calling them sorfessione, 
and that by the use of that word be led the 
Jury to atiach uxdue importance to them, 
On this matter the learned Judge chose a 
metapkor by whioh to express his meaning, 
ard I find it very diffienlt to understand 
exactly what view he did intend to sonvey 
tothe Jmy. He msy have intended to ask 
the Jury to ocnsider how far the statements 
smcunted to an admission of guilt, but it 
seems equally possible that he intended to 
atk the Jury how far they believed the state. 
ments to‘ke true. "These statements form 
such a large part in the evidence against the 
appellants that the wuneertainty as to the 
Judge’s meaning 18 very serious, esreeially in 
1 think the objection 
n ust be rustaJred, and that we ought to hold 


(1) 26 O. 786 at p. 788; 2 D. W. N. 484; 18 Ind. Deo, 
(m 5.) 481, l 
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that there wasa misdirection, that is to say, 
that the learned Judge ought to hava invited 
the Jury to consider sarefully what each of 
the appellants said iu his statement with 
roferetioe to the oharg3s framed against 
him. 

The sesond objestion affeats Pramatha. It 
is that Hemanta's statement has been used 
against him, although it was retracted at the 
trial. In enumerating the points against 
Pramatha, the learned Judga montions 
“Hemanta’s confession.” He asked the Jury 

to consider oarefully whether the part im- 
plieating Pramatha ean have been put into 
Hemanta's month, and then he goes on to 
give reasons for dissounling its value, the 
first being that the utmost uae to bə 
made of it is to lend assuranse to other 
- evidenee, the second that it has been retrast- 
‘ed, and the third that Pramatha never had 
any opportunity of eross-examining Hemanta 
on it. TIT find it impossible to undarstand what 
advise the learned Judge meant to give the 
Jury. When he speaks of Hemanta’s state- 
ment “lending assurance,’ he appears to be 
thinking of the provisions of sestion 30 of the 
Evidence Ast. Itis trus that be referred to 
Hemanta’s snbsequent denial, buf be ought 
to have gone further, and to have pointed out 
the attitude to be taken towarda a gretraated 
confession as evidence against a oo-asoused, 
His attention is Invited to the ease of Yasin 
v. King.Emperor (2), This omission is a 
most serious defect in the charge as affesting 
Pramatha. 

Other eritioisms of the charge were made, 
but these appear to me to be the most 
important. The defeets noticed are grave: 
the material on whieh the question of the 
appellanta’ guilt ia to be deoided was not 
properly plased before the Jury, and the 
appellants are entitled to ask that the verdiat 
Should be set aside. For both of them it is 
urged that the case should not be retried, but 
I do not think we cought to take that 
view. 

The sonviction and sentence passed on eaoh 
of the appellants are set aside, and it is order- 
ed that the sase be re. tried, 

SHaNSDL Hepa, J.—I agree, 

Re-triul ordered, . 


(2) 2850. 689 at pp.690,691; 6.0. W, N. 670, 


INDIAN CASES, 


457 


ALLAHABAD HIGH COURT, 
URI MINAL Appsan No. 257 cr 1990. 
April 1, 1920, 
Present :—Justice Sir George Knox, Kr., 
and Mr. Justice Walsh, 
SHEO NARAIN SINGH -—AocGcUsED— 
APPALLANT 
versus 


EMPHEROR— PaossouTOR— RESFONDENT, 
~ Circumstantial evidence, how to be recorded—Capita 
case—Admissions of Counsel, whether should be taken— 
Facta to be proved. 


Inacase of circumstantial evidence where the 
failure of one link destroys the chain, it is of the 
utmost importance to get on to the record every 
piece of evidence which makes the chain; otherwise 
there is danger of an Appellate Court not under. 
standing how a particular conclusion has been 
reached and of miscarriage of justice resulting, 
[p. 458, cols. 1 & 2.] 

It is better ina capital case not to take admissions 
from the Counsel for the defence at all, Every fact 
ae be strictly proved on the record. [p. 458, 
col, 2 


Criminal appeal against the desision of 
the Sessions Judge, Oawnpore, dated the 
26th cf February 1920. 

Messrs, Peare Lal Banerji and Uma Shankar, 
for the Appellant. 

Mr. Dalit Mohan Banerji 
Fleader), for the Respondent, 


JUDGMENT. 

Knox,  J.—Two men were placed 
before the Additional Sessions Judge of 
Cawnpore charged with an offense under 
section 802 of the Indian Penal Oode, 
They were Sheo Narain Singh and Abdalla, 
The charge against them was that they 
had murdered one Karim Bakhsh  Pleader 
near the village of Andoli on or abont the 
14th of Ostober 1919, Both the aeoused 
pleaded not guilty, There is no question about 
the faot that Karim Bakhsh was murdered. 
The medioal evidence establishes that beyond 
dispute, but the question remains to be oon- 
sidered -who was or were the murderers. 
Abdulla has been  aequitted and Sheo 
Narain Singh has been sonvieted. ‘I'he 
learned Additional Sessions Judge has son- 
vieted Sheo Narain Singh, aesording to his 
judgment, becanse he believed the evidense 
for the prcsecation. In tMe same judgment 
ke says that “ as against Sheo Narain 
Singh, acoused, there is no eye witness but 
there ig so strong cirsumatantial evidence, 
tantamount to eye-witness, that I have no 
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hesitation in holding that he beat Karim 
Bakhsh with lath: intending to kill him, and 
this oaused his death.” It is rather diff- 
onult to understand what is the oireumstantial 
evidence which weighed so strongly with the 
learned Sessions Judge and whish he 
eonsidered equivalent to tke evidense of 
eye witnesses. There were three witnesses, 
Sankta Brahman, Makhna Lodh and Bhikari 
Chamar, who, assord'ng to their own atate- 
ments, happened to be near the spot where 
the murder was committed, more or less 
by sharee, and being there by chanse on 
the day acd about the time when the murder 
is supposed to have been committed, they say 
that they heard the voise of Karim Bakhsh, 
the murdered man, saying “Gotam, do not 
kill - me or you would be punished by God,” 
or words more or less equivalent tc that, 
The learned Additional Sessions Judge isa 
new man at oriminal work and he may 
have attached some importance to this, 
When he gets more 
find that this evidence is some of the most 
deceptive evidence that oan be put before 
a Sessions Court. The remainder of the 
evidence is taken up with the evideroee to 
the effest that Karim Bakhsh did nct return 
home as usual, that search was made for 
hir, that first the mare which he was 
riding returned home without the rider 
and later on that hia corpse was found 
near a high road. This is  praeticilly 
all the evidence in the case. There is aleo 
some evidensa as to a quarrel having 
taken plase between the deseased and a 
Zemindar of the village about the autting 
of grass whish was in dispute between 
the two. This evidence is very far from 
establishing any cfience against Sheo 
Narain Singh, I would allow the appeal, 
set aside the sonvistion and sentence of 
Sheo Narain Singh, and direot bis immee 
diate acquittal. 

WaLsH, J.—I entirely agree. I only want, 
in the hope that it may assist the learned 
Judge on other occasions, to point out 
what I consider a very important duty 
in resording the evidence, speoially in oases 
of oiroumstantial evidence, which duty is 
some times overloéked beoause the thing itself 
which has been dealt with  seema so 
obvious at the moment. In a case of 
sirsumstantial evidense where the failnre 
of-one link destroys the ohain, it is of the 
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ntmost importanos to get on to the record 
every piesa of evidense whish makes tho 
shain, otherwise there is danger of an 
Appellate Court, for example, not under. 
standing how a particular sonclusion has 
been reached and of miscarriage of justice 
resulting- There ia an exoellent example 
in this oase. Bhikaria, P, W, 14, says that 
he saw the &ecused on the road two hours 
before sunset on the day in question and 
had sonversation about his movements when 
he, Bhikaria. was watehing his jun? 
orop, The ouly relsvanee of that evidence 
was to bring the aeaused into proximity 
with theseene of the assault. It may well 
be that his juar orop was olose to the soene 
of the aesault and that it was so obvious 
that if was lose to the seene of the 
assault that nobody was soncerned to dispute 
it. As has baen often said, you frequently 
omit to note or fo state facts which are so 
obvious that nobody is soneerned to dispute 
them, but the result is that in this case 
there is upon the resord not a single 
piece of evidence whioh places the juar 
crop of Bhikaria and the itcident to whioh 
he speaks within any distanoe at all of the 
scene of the crime, exept that it was on 
a road which led to Fatehpur. It might 
have bean 10, 20, cr 80 miles away for 
anything that appears on the record, The 
explanation may be that the defence did 
not dispute the faot, bnt if that is so it 
cught {0 appear on the 1690rd, And the 
learned Judge has in another instance 
taken the trcuble to resord a faot which 
was not disputed. He says that the quarrel 
between the deceased and the assused waj 
admitted, and if the same thing had been 
done with regard to the geography of the 
juar field it would have been better. It ia 
better in a eapital ease not take admissions 
from the Counsel for the defenes «t all. 
The-more prudent course is to have every 
fast strictly proved on the record. 

By tak Coogr.— The appeal is allowed, 
the sonvietion and the sentense passed 
upon Sheo Narain Singh are set aside and the 
direction is that Sheo Narain Singh be releas- 
ed from oustody forthwith. 


Appeal allowed, 
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PATNA HIGH COURT. 
Criminar Rerverence No. 19 or 1920. 
, . February 26, 1920. 
Preseni:-—Mr. Justice Jawala Prasad. 
EMPEROR-— PzosECUTOR 
versus 
HEMAN GOPE AND OTHERS— 


. ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 200, 
537-—Failure to examine complainant, whether irregu» 
larity or illegality—Practice—Single Judge differing 
from decision of Division Bench— Procedure. 


The procedure laid down in section 200 of the 
Criminal Procedure Code ought to be strictly com. 
plied with. Itisa very valuable safeguard which 
the Legislature has provided and must be scrupu- 
lously observed and insisted upon. [p. 462, col. 1.) 

Non-compliance with the provisions of section 
200, however, does not by itself vitiate a trial unless 
it has occasioned a failure of justice or has pre- 
judiced the acoused in his defence, [p. 461, col, 2; p, 
402, col, 1.] 

The only course open toa single Judge, if he 
doubts the correctness of a decision ofa Division 
Bench of the High Court, is to refer the matter 
for decision to a larger Bench. [p. 460, col. ].] 


Criminal reference, under section 438, 
Criminal Procedure Code, made by the 
Sessions Judge, Muzaffarpur. 

The Assistant Government Advooate, for 
the Crown. 


JUDGMENT.—The Sessions Sudge of 
Mouzsffarpur has referred this oase to this 
Court under seotion 438 of the Code of 
Oriminal Prceedure, recommending that the 
eonvietion of the asonsed under seation 76 of 
the Embankment-Act (II of 1882) by the 
Sub Divisional Officer of Muzaffarpur may be 
set aside and a re-trial ordered. 


The oase originated in a report of the 
Distriot Engineer to the Collestor, who 
passed thereon an order to the Court. 
Inspector to prosecute all the offenders named 
in the report, The prosecuting Juspestor 
then, in a letter to the Sub- Divisional Officer, 
Sadder, Mozaffarpur, forwarded the report 
of the District Hogineer with the order of the 
Collestor thereor, and asked that the aosused 
might be prosesuted under section 76 of the 
Embankment Ast. The Suab-Divisioral Ma- 
gistrate on receipt of this report and without 
examining the complainant summoned thg 
acoused and himself tried and conviated them. 
The learned Sessions Judge resommends the 
eonviation to be set aside and a re-rtial ordered, 
onthe ground that the Magistrate did not 
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somply with the provisions of sestion 200 of 
the Code of Criminal Prosedure, 


It has not been suggested that the accused 
have, in any way, been prejudiced by the 
failure of the Magistrate to examine the 
complainant on oath under seotion 200 of the 
Code. The trial commenced on the llth 
Desember, The witnesses for the prosesu- 
tion were examined and sross.examined at 
great length and their evidence was coneluded 
on the 23rd Desember, A number of witnesses 
were tendered on behalf of the accused. 
The examination of witnesses for the defence 
finished on the 9th of Jannary and the 
judgment of the Magistrate was delivered 
on the 10ch of January. Throughout the 
trial in the Court of the Magistrate the 
accused did not make any grievance that 
they were prejudiced on account of the failure 
of the Magistcate to examine the complainant 
on oath under section 200 before summon. 
ing the accused, although several petitions of 
different nature appear to have been filed 
on their behalf during the trial The 
Distrist Engineer, on whose report the pro. 
seoution was started, was also examined aa 
a witness on behalf of the prosesntion 
during thesourse of the trial and was fully 
eross.examined on behalf of the asoused, 
As & matter of fast the learned Sessions 
Judge himself does not rest his recommenda. 
tion upon the ground of prejadiee to the 
accused on account of the omission to examine 
the complainant under seotion 20) of the 
Code, before issuing prosesses against the 
ascused. Apparently the Sessions Judge 
thinks tbat such an omission was an illega- 
lity, which vitiated the whole trial and 
affected the jurisdiction of the Magistrate to 
summon and try the acoused, In this he 15, 
no donbt, supported by the judgment of 
Das, J., sitting singly, in the ease of Mangu 
Kosri v. Emperor (1) (May 2nd, 1919), relied 
upon by the Sessions Judge in hia letter of 
referenee. 

However, ina cass similar to the present 
one Lkhagu Sahu v. Emperor (2)] Chamier, 
U, J, and Sharfnddin, J., presiding over a 
Division Beneh of this Court in November 
1916, only a few months after its estab- 


(1) 51 Ind. Cas. 465; 20 Cr. $. J. 481, 


(2) 33 Ind. Cas. 752; 1 P. L, J. 692; 18 Or. L. 
366; 8 P. L, W. 29 ; r, Le Jy 
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lishment, observed that an omission to 
examine the complainant under sestion 200 
of the Code was “no doubt a serious ir. 
regularity in the proseedings of the Magis- 
trate, bat inasmuch as the asoused were 
not in any way prejudiced by that irregula- 
rity it would, we think, be wrong to set 
aside the sonviotion on that ground; In 
our opinion the ease olearly somes under 
section 537 of the Code of Criminal Pro- 
cedure.” This ruling was quoted before 
Mr. Justice Das, but he deslined to follow 
it on the ground that the authorities 
placed before him were not probably shown 
to the learned Judges who desided that 
oase. But this is no ground at all for 
disregarding the decision of a Division 
Beneh of this Court by a Judge sitting 
singly. The only course open to Mr. Justice 
Das, if be doubted the sorrestness of the 
aforesaid deoision of the Division Benoh, 
was to have referred the matter for desision 
to a larger Bench. 


Apart from any other ground, the present 
ease should be governed by the aforesaid 
desision of the Division Benoh, and not by 
that of Mr. Justice Das sitting singly. Ba- 
sides, the view taken by the Division Bensh 
appears to be eorreet and in agreement with 
the view taken by almost all the High Courts 
in Indis, as shown by me in the oase of 
Saheb Tewari v. Emperor (3) long before the 
desision by Mr.  Justise Das. Mr. 
Justice Das, while referring to my judg- 
ment, doubted if this was the view of 
the other High Courfr, apparently because 
the desisions of the other High  Ccurts 
were not plaeed before him, I referred to 
only a few leading oases on the eubjest, as 
the later oases simply followed them, and 
t did not sonsider it neceseary to refer to 
them. 

With more deference to the opinion of 
Mr. Justice Das, I would now deal with the 
authorities, 

The leading saceis that of Queen- Empress 
v. Monu (4), There a yadast of a Revenue 
Offieer, as the report of the District Engineer 
in the present esse, was held to be a som. 
plaint under section 4 of the Code of Crimi. 
nal Proeedure. he accused was summoned 
and tried withont the complainant having 


(8) 49 Ind, Cas, 919; 20 Cr. L, J. 247, 
(4) 11 M. 448; 2 Weir 268; 4 Ind. Dec. (m. s.) £09, 
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been examinsd under seation 200, Ib was 
held there that the omission to examine 
the Tahsildar under seation 200 was only 
an error of procedure under section 537 of 
the Code and, as the aosused were not 
prejudiced by the irregularity, the High 
Court of Madras declined to interfere in 
revision with the sonvistion of the accused, 
Mr. Justice Das disposed of this Madrasruling 
on the ground that it did not appaar bo have 
been "followed in any other case in Madra.” 
Bat that doas not in any way shake its 
authority, for the prosedure in Madras must 
have been sabat rest by tbis authority, as 
is slear from the more resent case of Velu 
‘Nathan, In re (5). 

The Panjab Chief Court followed itin the 
ease of Uttam Chand v. Empress (6) 
and Girdhari Lal v. Emperor (7), and 
thé Sird Jadisial Commissionér’s Court 
in the oase of Muso v. Emperor (8). 


The Bombay High Court took a similar 
view in Aparao Jhaverilal, In ré (9) and 
followed the Madras oase. 

In Allahabad, there was at firsta son- 
fict of opinion on the point, In 1887, in 
the ease of Queen-Empress v. Murphy (10), 
Mahmud, J., held that the omission to examine 
(the complainant under seation 203 of the 
Code of*1582, corresponding to sestion 200 
of the present Code) amounded to only an 
irregularity of sush a sharaster as would be 
sovered by the somewhat extensive provision 
of sestion 537." No doubt, as pointed ont 
by Mr. Just’sa Das, in theease of Kesrt v, 
Muhammad Bakhsh (11), Knox and Blair, 
JJ, did not subscribe to the view taken 
by Mahmud, J. In that oase the acoused 
was acquitted without the  seomplainant 
baving been examined on oath and without 
taking the evidense produced in support 
of the prosecution, and it was in the oironms- 
tanees of the ease very rightly observed 


(5) 12 Ind. Cas. 526; (1911) 2 M. W. N. 866; 10 M. 
L. T, 678; 22 M. L. J. 155; 85 M. 600; 12 Or. L. J. 
5650. 

(6) P. L. E. 1£00, p. 63 Cr. 

(7) 10 Ind. Cas. 156; 11 P. R. 1911 Cr, 82 P.W, R 
1911 Cr; 146 P. L, R. 1914; 12Cr. L J, 217. 

(8) 25 Ind. Cas. 077; 8 S, L. R. 41; 15 Or. L. J. 649, 

(0) 48 Ind, Cas. 682; 20 Bom. L. R. 1018; 20 Cr. L. 


, 42, 

(10) 9 A. 666; A. W. N. (1887) 1446 Ind. Dec, 
(N. s.) 881. 

QI) 18 A. 221; 


A. W. N.° (1896) 35; 8 Ind, Dec, 
(N. 8.) 864, l 
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that the Magistra’e was bound ' to hear 
the complainant and take all the evidensa 
that he wanted to produce in support of 
the’ proseontien." The point raised ia the 
present case did not arise there, namely, 
whether after the oonvictior, the mere 
omission to examine the complainant 
under section £00, without any prejudice 
to the aeeused and without their having 
taken any objection at an earlier stage, 
would vitiate the trial, The point expressly 
arose in the resent cass of Hmperor v. 
Bateshar (12), where Rishardr, O. J., and 
Piggott, J , declined to interefere in revision 
with the convietion of the accused on the 
ground that the omission to examine the 
complainant wasa mere irregularity, though 
they pointed out that the provisions of the 
Oode as to prosedure ought to be striotly 
eomplied with. This latest authority of the 
Allahabad High Canrt was apparently not 
quoted before Mr, Justice Das. 

In the Oslontta High Court, no doubt, 
in the oases of Satya Charan Ghcse v, Ohair- 
man of the Uiterparah Municipality (13) 
and Lokenath Patra v. Sanyasi OQOharan 
Manna (14) the complaints were dismissed 
under seotion 205 without the somplainants 
having been examined: on oath; and upon 
the motion of the somplainants it was rightly 
held that the complaints were not properly 
disposed of and that it was the duty of the 
Magietratc, as direoted by seotion 200 of the 
Oode of Criminal Prosedure, to examine 
the eomplainants on oath and that unless 
this was done, it was not oompetent for 
him to have dismissed the complaints, 
This is not the ease here. With great 
respect to Mr, Justice Das, these oases 
relied on by him, to my mind, have no bear- 
ing on the present case. The direct authority 
of the Calontta High Court is tbe oase of 
Bhogaban Ohandra  Karmokar v. Orown (15). 
There, Chitiy and COarndnff, JJ, follow- 
ing the ange of Queen-Hmpress v. Monu (4), 
declined to interfere with the sonvistior, 
where upon the report of the Exusiee Sub. 
Inspector the accused was summoned without 
the Sub Inspector having been examined on 
oath on the ground, asin the present ease, 


(12) 80 Ind. Cas, 653; 37 A. 628; 13 A. L. J. 840; 16" 
Cx. L. J. 669. 

(13) 8 C. W. N. 17. 

(14) 80 C, 923; 7 C. W. "N. 525, 

(16) 160. W. N, py (66) notes. 
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that he as somplainant was subsequently 
examined at the trial. They held that the 
omission to examine the complainant was 
only an error of procedure. 

The two most recent decisions of the 
Caleutta High Court in 1919: Harihar Roy 
v. Emperor (16) and Bhairab Ohandra Barua 
v. Emperor (17), have reviewed the autho- 
rities of all the eases and have upheld the 
view faken in the leading oase of the 
Madras High Court, namely, Queen- Empress 
v. Monu (4). This Court has already held 
that in matters of prosedure it would 
follow the decisions of the Caleutta High 
Court. 

Mr. Justice Da», however, preferred to 
follow the desision in another ease of this 
Ccurt in Jhuna Lel Sahu v. Emperor (18) 
(Sharfuddin and Roe, JJ). In that case the 
objestion was taken at the earliest possible 
just after the aseused was 
summoned. There, upon the complaint of 
one Mahamaya Prasad regarding the fabrica- 
tion of a dosument, the Magistrate without 
examining the complainant on oath referred 
ihe matter to the Criminal Investigation 
Department for enquiry and on the result of 
that enquiry the Magistra'e summoned the 
acocsed, It was pointed ont that the 
Magistrate shcnld have, under sestion 200, 
examined tke somplainant on oath immedi- 
ately when the ccmplaint was filed and that, 
if he wanted to prosecd further, he ought 
to have called either upon the complainant to 
file afresh complaint, or the Poliee Officer 
who conducted the investigation to do EO, 
and then examire the complainant on oath. 
That case, therefore, cannot apply to the 
present case or to the fasts of the oase 
desided by Dar, J. 

The whole question is, at what stage the 
objection ia taken P If it is taken at an 
early stage, surely astion should be taken 
to set right the defeot and to proseed 
with the ease after examining the com- 
plainant on oath under seotion 200, bnt 
sertainly, if the objection is taken after the 
trial is over and the asoused is econvieted, 
ib cannot in itself vitiate the trial unless 


(16) 62 Jnd. Cas. 595; 23 C, W. "N. 481; 29 O, L.J. 
882; £0 Cr. L, J. 675. 

(17) 58 Ind. Cas, 698; 28 C. W. N., 484; 29 C. L, J, 
318; 46 C. £07; 20 Cr. L. J. 794, * 

(18) 41 Ind. Cas, 1002; 2 P. L.J, €57, 2 P. L.W, 
J02; 18 Cr. L, J, 890 Notes. 
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it has ossasioned a failure of justice or has 
prejudiced the asoused in his defense. All 
the High Courts agree in this view, and 
there is no oase, as observed by Chamier, 
O. J., and Sbarfuddin, J., in the oase of 
Phagu Sahu v. Emperor (2), already referred 
to, " in which a Court has in similar cireum- 
stanoss set aside a osonvistion on account 
of failure of the Magistrate to examine tha 
eomplainant when the complaint was made. ” 

I must, however, repeat what I said in 
my earlier deeigion in the sasa of  Sabib 
Tewari v. Emperor (3), that the prosadura 
laid down in seation 200 of the Code ought 
to b> striotly somplied with. It isa very 
valuable safeguard whish the Legislature 
has provided and must be sorupulously 
observed and insisted upon. As pointed 
out in the ease of Emperor v. Batesher (19), 
ihe non-somplianes with this provision of 
the Code leads to mush confusion and waste 
of publio time, not to speak of involving 
the parties to unnecessary expense. It is 
regrotable that at this distance of time the 
express provision in the Code anil the repeated 
pronouncements of the High Courts should 
be ever violated by Magistrates. The atten- 
tion of the Magistrate concerned should 
be expressly drawn to ib that his disregard 
of the primary proeedure in the Code has 
led to so much waste of time of the Sessions 
Judge and of this Jourt and harassment to 
the parties. | l 

No doubt, in the oireumstanees of this 
case I must desline to acscapt the revom- 
mendation of the Sessions Judge and to 
interfere with the sonvistion of the aooused, 
on the ground that the accused were not 
prejadioed in any way, and that the Dis 
trict Engineer, at whose report the prosesna- 
tion was started, was subsequently examined 
at the trial and was fully oross examined, 
though he was not examined on oath before 
issuing processes against the accused. 

Interference declined, 
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BOMBAY HIGH COURT. 
AÁPPELLATE Civin JURISDICTION, 
November 10, 1919, 

Pressnt; —Sir Norman Maaleod, Kr., 
Chief Justise aud Mr. Justice Heaton. 
Inre KALIDAS J, JHAVERI-— 


RESPONDENT., 
Contempt of Qourt—Publication of document forming 
part of record of case, before hearing—Practice, 


All proceedings in cases pending before a Court 
of Justice are privileged and they must not be 
published until the case comes on for hearing before 
the Court. [ p. 488, col. 1.] 


JUDGMENT.—Mr. Jhaveri, a Pleader 
practising at Ahmedbad, was one of the 
respondents against whom notices were re- 
cently issued in consequence of a letter 
which was addressed to the Registrar of 
the High Court by Mr. Kennedy, the 
Distriot Judge of Ahmedabad. After the 
notices had been served, the respondents 
asked for inspeotion of Mr. Kennedy’s 
letter and they were allowed to reosive 
copies of -that letter. I should have 
thought that any Pleader ought to have 
known that it was contrary to the rules of 
the profession, and contrary to the duty 
which he owed to this Court, to show 
that letter ta any outsider, or give sopies of 
that letter to any outsider. The respond- 
ent, Mr. Jhaveri, obtained a ospy of this 
letter, which, I may remark, was a private 
letter written by the Distrist Judge to 
the Registrar, and, therefore, the private 
property of the Court until the proceedings 
had become publie. Mr. Jhaveri handed 
& copy of that letter to Mr, Gandhi, who he 
knew was the editor of " Young India." 
Mr. Gandhi published that letter in his 
paper, and also commented on it. It is 
quite true than Mr. Jhaveri had nothing 
to do with that. But he must have 
known that when he handed the letter toa 
journalist, that journalist would make such 
use as he thought proper of that letter, 
subjest to the rules which he considered 
governed the publioation of sush matters by 
journalists. In his letter of explanation to 
the Court, Mr. Jhaveri writes that he saw 
no impropriety in handing the letter to Mr. 
He neither brought about ita 
publieation, nor did he prevent it. After 
what has passed to-day between Mr, Jhaveri 
and the Court, we trust that he will now 
Beo that it was most improper on his part 
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to have handed that letter to Mr, Gandhi. 
He might have shown it (o Mr. Gardhi 
as a leader of the Satyagraha movement 
in order to take his advice. But if he did 
so, he ought to have especially stipulated 
that i& was shown to Mr. Gandhi as his 
private adviser, and not as a journalist, 
and he should have specially prohibited 
Mr. Gandhi from making any use of 
that letter as a journalist, It is certainly 
strange that the respondent should not have 
Seen tbe impropriety of his aotion. He 
has told us that it is not unusual in the 
Mofuesil for papers plaeed on the file in 
certain proceedings to be published before 
the procesdings are made publics in Court. 
If that is the practice in the Mofuasil, 
the sooner it is stopped the better. All 
* proceedings in oases pending before a Court 
of Justise are privileged, and they must 
not be published until the oase oomes on 
for hearing before the Court. It is certainly 
desirable that Pleaders who go out to 
practise in the Districta should feel that 
they continue to be under the restraining 
influence of the leading members of the 
profession practising in Bombay. I am 
guite sure that nothing of this sort would 
ever have occurred in Bombay, and Mr, 
Jhaveri, if he sonsults any of the learned 
Pleaders who are sitting in Court, “will be. 
told that he had no businers whatever to 
have given a copy of this letter to a person 
in Mr. Gandhi’s position, unless he took 
precantions that if should not be published 
until the notices were heard in Court. Such 
sondust was particularly disgracefal in this 
mattér, because the proceedings were between 
Mr, Jhaveri and the Court itself in whioh 
the Court was dealing with his sanad 
whieh might have been suspended or taken 
away from him, and, therefore, he should 
have been all the more oareful not to do 
anything in the course of the proseedings 
whish might give the Court forther sause 
for dealing with his sanad. However, we 
think now that this expression of opinion 
on our part should be a lesson to Mr. 
Jhaveri in the future, and ought to be notioe 
to other prastitioners in the Mofussil of 
what we consider is the proper course to 
follow in such oases, and, therefore, wee 
aontent ourselves in this ease with severely 
reprimanding Mr, Jhaveri, As I said at 
the commencement, I am very glad that 
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he has had the courage to confess that he 
was the respondent who committed this 
breach of privilege. He has thereby saved 
the other respondents the trouble of coming 
to Bombay, as they would have had to do, 
if he had not written to the Registrar, for 
it was neoessary that what we thought 
about this matter should be said in open 
Court, 


Order accordingly, 


ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No. 1148 or 1919, 
January 29, 1920. 
Present : — Mr, Justice Piggott and 
Mr. Justise Walsh, 
RAMA SINGH alias RAMAN SINGH 
—ACQOU3R D— Á PPELLANT 
versus 
EMPEROR —Ob»»osiTE- PARTY. 
Penal Code (Act XLV of 1860), ss. 342, 804, 325— 


Death caused by blows—Intention to cause death 
absence of—Offence. 


Where death results from blows struck in a 
scuffle, not as a direct result of such blows, but owing 
to disease having supervened, and it is found that 
when the blows were struck, there was no intention 
of causing death nor an intention of cansing such 
bodily injury as the assailant knew to be likely to 
cause death, a conviction should be recorded in the 
alternative under section 804 or 326 of the Penal 
Code, a conviction under section 802 would in such 
& case not be appropriate, asthe case could not be 
brought within the definition of murder, [p. 464 
col, 2.] : 

Criminal appeal against the order of the 
Sessions Judge, Ghazipur, dated the 17th 
September 1919. 


Mr. S, N, Mukerji (with him Mr. A. S, 
Osborne), for the Appellant. 


The Assistent Government Advosate, for 
the Crown. = 

JUDGMENT.— The faets established by 
the evidence in this ease* are as follows, 
The appellant Rama Singh had a dispute, 
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with his neighbour and caste fellow, Ghura 
Singh, about the boundaries of their fields. 
The dispute led to a sor fla and finally Rama 
Singh, having armed himself with a latki, 
assaulted Ghura Singh. It would seem that 
he struck him thres blows, one of whioh 
fractured the bones of the left forearm, 
another frastured a bone in the right hand 
while the third fractured both bones of the 
left leg. This last must have been the third 
blow struck, besause the evidence is that 
Ghura Singh fell down after receiving the 
blows struck by the appellant and was nof 
again hit after he had fallen to the ground. 
Ghura Singh was carried to hospital. He 
made a report at the Police Station and his 
dying declaration was recorded twice, once 
by a Magistrate at Bansdih while he was 
under treatment in the looal dispensary and 
afterwards by a Magistrate at Ballia. The 
first of these deslarations has rightly been 
described by the learned Sessions Judge as 
the most important piese of evidence in the 
case. There are, however also statements 
by eye-witnesses of the assault whioh fully 
establish the facts above set forth. The 
question which has been really argued before 
us is the nature of the offense thereby commit: 
ted by Rama Singh, The learned Sessions 
Judge says that he must, by some presump- 
tion of law, be sonsidered to have known that 
in inflisting these injuries he was likely 
thereby to sause death. That finding, as it 
stands, might suffiae for the definition of 
aulpable homieide in sestion 299 of the 
Indian Penal Code, but itis not quite suff- 
sient for the more stringent definition of 
murder contained in the fourth elanse of 
section 300. As a matter of fast Ghura 
Singh died besanse gangrene snpervened in 
consequence of the injury to the left leg. 
We have no doubt that his death was caused 
by Rama Singh. We also agree with the 
learned Sessions Judge in holding that there 
is no warrant in the evidence for a finding 
that Rama Singh, when he struck Ghura 
Singb, intended to cause his death, or intend- 
ed to eause such bodily injury as he knew 
to be likely to sause death. The most 
serious points in the oase against the appel. 
lant are the faota that after the first dispute 
he went away to his house to feteh the 
lathi with which he committed the assault, 
and sesondly the fact that Ghura Singh was 
an old man apparently of feeble constitution, 
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On the other hand, the evidenee does show 
that Ghura Singh carried a bamboo lathe 
of some sort and that he defended himeelf 
with it, Asa matter of fast, although none 
of the witnesses says in so many words that 
Ghura Singh also strook Rama Singh, the 
learned Sessions Judge has noted in his 
judgment that there was evidense of some 
slight injuries to Rama Singh’s person, 
presumably suffered in the course of the 
encounter, On the whole we think that the 
learned Sessions Judge has gone a little too 
far in bringing the sase within the definition 
of murder, It is sertainly one of those oases 


jn whioh a Jury in England would unhesitat- 


ingly conviot of manslaughter. | 


We think it a very arguable point whether 
the oonvietion should be recorded as one 
of culpable homicide not amounting to 
murder under seation 304, Indian Penal Code, 
or simply as one of causing grievous hurt 
under sestion 325 of thesame Code. The law 
allows us to resord a sonyistion in the 
alternative, and we think it well to do s0 as 
we desire to mark our sense of the gravity of 
the case by passing the maximum  sentenee 
provided for the lesser of the two offenses 
above referred to. Our order, therefore, is 
that we set aside the conviction under section 
302, Indian Penal Code, and the sentense of 
transportation for life passed by the Sessions 
Court, We record a sonvistion in the 
alternative under sestion 304 or section 325 
of the Indian Penal Code and we sentence 
Rama Singh to rigorous imprisonment for 
seven years, the sentenee to take effest from 
the date of his conviction in the Sessions 
Court, 


Ocnviction altered; 
Sentence reduced, 
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BOMBAY HIGH COURT. 
ORIGINAL Civiu Juaispicrion APPEAL No, 14 
cr 1918, 

July 31, 1919, 

Present: — Mr. Justioe Heaton and Mr, Justice 
Marten, 

WOLF & Soxs (IN LO7JIDATION) — 
PLAINTIFE3— APPELLANTS 
CETSUS 


DADIBA KHIMJI & COMPANY — 
DzrzNDANTS— RESPONDENTS. 


Contract Act (IX of 1872), ss. 21, 6b, T2 — Enemy 
Trading Act (X of 1916), s. 12--~Contracts with 
enemy firm—Cross-contracts after outbreak of war, 
validity of—Agreement by Liquidator of enemy firm, 
‘legality of— Paymenis made under valid contracts, 
whether can be recovered. 


Plaintiff, a German firm trading in Bombay, 
engaged the defendants as guarantee brokers and 
Muceadums, the latter depositing, by way of guaran- 
tee, Hs 50,000, with the branch of the firm at 
Bombay. Between the !5th and 23rd July 1914, the 
firm contracted to purchase from defendants certain 
bales of cotton for forward delivery. The political 
atmosphere in Europe at that time having created 
uneasiness in the market, the defendants on the 
3rd August 1914 demanded repayment of their 
security deposit, andon the same day the sum of 
Rs. 40,000 was paid to them, and as regards the 
balance, they were informed that it was impossible 
to draw money from Europe. War ‘broke out at 1] 
P. M. on the 4th August between Great Britain 
-and Germany. On the 6th August the plaintiffs, 
through their manager at Bombay, entered into an 
agreement with the defendants recording the pledge 
of 797 bales of cotton blankets as security for the 
balance of the deposit and tke differences on the 
forward cotton contracts. On the 27th August certain 
cotton bales were pledged to defendants as further 
security, and on the ?rd September the forward 
cotton contracts were closed by cross-contracts. 
The manager of the firm was interned on the 
bth September and the affairs of the firm at 
Bombay placed in charge of a Liquidator, who, in 
1915, entered into an agreement with the defend. 
ants for the sale of the cotton blankets and of the 
cotton, the terms of which were that defendants 
wera fo sell the blankets and répay themselves out 
of the sale-proceeds, ‘and that the Liquidator was to 
sell the cotton and give the defendants a first 
charge on the sale-proceeds for any balance remain- 
ing due to them after taking credit for the sale- 
proceeds of the blankets. Both sales were effected 
but as the sale-proceeds of the blankets were in. 
sufficient to satisfy the amount due to the defend- 
ants, they in February-March 1916 made a 
‘demand on the Liquidator for payment of the 
balance out of the sale-proceeds of the cotton. In 
April 1916, the Liquidator repudiated this 
, ment, demanded the sale-proceeds of the blankets, 
less Hs. 10,000 and certain other charges, and 
declined to pay anything oli of the sale-proceeds 
‘of the cotton. After some further correspondence 
.bebween the parties the Liquidator, on the.éth 


30 


INDIAN OASKS, 


agree. ` 


465 


August 1917, brought the present suit to recover 
from the defendants the sale-proceeds of the 
blankets, less Rs. 10,000, shop rent and wages, on 
the grounds— . ; 

tl) that the pledge, being a transaction for the 
benefit of an enemy, was void; and 

(2) that the contracts for the purchase of cotton 
became void on the outbreak of war, and the subse- 
quent pledge and setting off of forward contracts were 
of no legal effect. 

The defendants counter-claimed to recover from 
the sale-proceeds of the cotton the amount of the 
balance duo to them, The trial Court dismissed the 
plaintiffs suit and decreed the counter.claim. On 
appeal by the plaintiffs: 

Held, that the plaintiffs’ suit had been rightly 
dismissed and the defendants’ counter-claim rightly 
decreed; that the agreements entered into by the 
Liquidator with the defendants were “contracts” 
within the meaning of the Contract Act and could 
not be avoided under section 21 of that Act as 
being made under any mistake of law, aud payments 
made to the defendants were payments under these 
binding contracts and could not be recovered under 
section 72 of the Act, [p. 480, cols. 1 & 2.] 


Appeal from the following judgment, dated 
the 12th Desember 1918, of Mr. Juatice 
Macleod, in Original Civil Jurisdietion Suit 
Nr, 827 of 1917. . 

"The plaintiffs are a hostile firm carrying 
on business in Germany and have filed this 
suit, throngh Mr. P. S, Mellor, the Liquidator 
appointed by a Government Notification of 
the 20th September 1916. 

The plaintiffs had a branoh ofise in 
Bombay, the manager of whish was one F, 
Zoller, and at that branch an extensive 
business in cotton, cotton waste and sotton 
blankets was being carried on. 

The defendants were employed as guarantee 
brokers and Muscadums by the Bombay 
branob, having deposited Rs. 50,000 with Zol. 
ler by way of guarantee, 

During the first half of 1914 there were 
dissussions between Zollerand the defend. 
ants regarding the return of the deposits 
for reasons which ib is not nesessary now 
to gointo. Botween the 15th and 23rd July 
Zoller contrasted to purchase from the defend. 
ants 2,€00 bales of cotton January and Marah 
delivery. 

On the !st August when the situation in 
Europe hod become sritisa), the defendents 
wrote to Zoller again asking fof the return 
of the deposit. 7 


Oa the rd August defefdants wrote 
again asking for the return of the deposit 
or if the money sould not bə paid, for 
sesurity, They also mentioned that owing 
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to the fall of the market there was already 
a large differeneoe on the forward son. 
traots. 

The same day Zoller repaid the defend. 
ants Rs. 40,000, On the 4th August Zoller 
wrote referring to the payment and said 
he sould not pay the balance as it was 
impossible for bim to draw money from 
Europe. He continued. “Wedo not mind, 
however, handing you our stook of 797 bales 
of blankets lying at the Jeewanji Press, 
Bombay, as a security for any sum whioh 
might be found due to you against forward 
transactions and we are prepared to enter 
into an agreement with you to that 
effect.” The defendants replied on the 
same day: © We are very much thankful to 
you for returning us Rs. 40,000 and 
interest. We shall be muah obliged if you 
will make oonvenient to return ua the 
balanee ina few days. As you want to 
keep the forward, transactions open we ean 
do so provided you give us sufficient 
margin. The differense at to-day’s rate 
amounts very nearly to Rs, 65,000. So if 
your  goodselves give us your cotton 
blankets bales as seourity, we shall keep 
the Sodas open. The future looks so gloomy 
and uncertain that one has to keep himself 
on guard, Please do notthink that we are 
suspicious and impatient, We very well 
know that your firm is& sound one, but 
the siranmstances compel us to look to 
our safety:” and Zoller also handed over 
to the defendants the keys ofthe godowns 
containing the blankets. It may be noted that 
the defendants occupied a room on the same 
"building in whioh were the plaintiffs’ offiaes, 

War broke out between Great Britain 
and Germany at lle. m. on the 4th August, 
On the 5th August an agreement was 
signed by Zoller on behalf of the plaintiffs 
and the defendants recording the pledge 
of the 797 bales of blankets as scourity 
for the balance of the deposit and the 
differet oes on the forward oontracts. The 
blankets were to be sold by defendants in 
sonsultation with Zoller at the best 
possible mgrket rate against spot oash in 
Bombay. z 

On the 10th August the Royal Pro. 
elamation of the 5th August setting forth 
the law and polioy with regard to trading 
with the enemy was published in the Bombay 
Government Gazette. 
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Briefiy that was a warning to all persons 
resident, earrying on business or being in 
the British Dominions not to have any 
commercial intercourse with any person 
resident, earrying on business or being in 
the German Empire, otherwise they would 
be liable to sush penalties as the law 
provided. Any transaetions with or for the 
benefit of any person resident; carrying on 
business or being in the German Empire 
whioh were not reasonable and were not 
for the time being expressly prohibited 
and whieh but for the existence of the 
state of war would be lawful were permitted. 


But it was provided that the proslama- 
tion should not apply to the trading or 
sommercial intercourse carried on by any 
person who had an interest in houses or 
branehes of business in some other country 
as wellasin the Dominions, solely from or 
by such houses or branohes of business in 
such other country. 


An official explanatory announcement 
was issued on the 22nd August. It was 
pointed out that if was important to oon- 
sider where the foreign trader resided 
and  oarried on business, and not his 
natigpality, 

Consequently there was no objeotion in 
British firms trading with German or Austri: 
an firms established in neutral or British 
territory. If a firm with headquarters in 
hcstile territory had a branch in British 
or neutral territory, trade with the braneh 
was, apart from prohibitions in  spesial 
cases, permissible as long as the trade was 
bona fide and no transaction with the head 
offise was involved. 

Commersial contracts entered into before 
war broke out with firms established in 
hostile terricory sould not be performed 
during the war and payments under them 
should not be made to such firms during 
the war, but there was no objestion to pay- 
ments, being made for goods already delivered 
or for services already rendered, Whether 
sontracts entered into before the war were 
suspended or terminated was a question of 
law whieh might depend on sireumstanoes, 

Qn the 28th August the Government of 
Bombay issued a Press Note giving the effeat 
of this announcement, 

It may be gathered that there was in 
Angust 1914 a sertain amount of doubt in 
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the minds of the authorities as to what was 
the common law with regard fo trading with 
the enbmy on the outbreak of hostilities. 

In early days all intersourse with the 
King’s enemies was forbidden. Subjests of 
the hostile power were alien enemies and at 


common law had no rights. The King's prero- ` 


gative probably extended to seizing enemy 
property on land as well as at sea. As to pro- 
perty on land this prerogative has long fallen 
into disuse, Subjeot to any legislation to the 
contrary or anything sontrary to the treaty 
of pease, enemy property in this sountry 
will be restored to the owners after the war 
juat as property in enemy countries belonging 
to His Majesty’s subjects will or ought to be 
restored to them after the war [per Lord 
Parker in Hriel Bieber y Oo. v. Rio Tinto Co. 
(1)]. Certain personal rights of enemy 
subjects living under the King’s protestion 
were also recognised [see Wells v. Williams 
(2)], and the dostrine of commercial domioil 
was established whioh was observed by the 
Oourts which interpreted the Law of 
Nations with regard to what was lawful 
prize by oapture at sea. “ The test ofa 
person being an alien enemy is not his 
nationality but the place in which he resides 
or carries on business." 
berg (3). Still the King’s prerogative to 
deal with enemy subjeats residing within his 
territories and under his protestion has not 
béen diminished. They oan either be intern- 
ed or deported, but in the absense of any 
spesifia prohibition trading with enemy sub. 
jects who are living under the King’s pro- 
testion would not be trading with the enemy. 


` On the 17th August Zoller wrote to the 
defendants asking them to insure the 
blankets in their own name. Oa the 25th 
August defendants wrote asking for further 
security owing to the further fall in the 
pric3 of cotton and suggested that sertain 
cotton bales belonging to the plaintiffa 
should ba handed over, the blankets to bo 
sold first, 


On the 27th August Zoller replied, agreeing 
to this demand and stating that the key of 


(1) (1918) A. C. 262 at p. 200; 87 L. J. K. B. 68%; 
118 L. T. 181; 23 Oom. Cas, 243; 34 T. L. R. 208. 

(2) (1638) 1 Salk. 46; 1 LE. Raym. 282; 91 E. R. 45. 

(3) (1915) 1 K. B. 857; 8i L. J. K. B. 1094; 112 
L. T. 313; 20 Com. Cas, 183; 32 R. P, C. 109; 69 S. J. 
2106; 31 T, L. R. 182. 
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their godown at Colaba had already been 
handed over, 

On the 3rd September the sontrasts of 
July were closed by oross-sontrasts being 
entered into for re-sale of the cotton to 
the defendants at the rates then prevailing, 


On or about the 5th September Zoller 
was interned and one Tombroff was put in 
charge of the affairs of the Bombay branoh 
of plaintiffs’ business as Liquidator. 

Previous to his internment Zoller had 
requested the defendants to open a shop for 
the sale of the blankets in small quantities, 
and they did so, but very few were sold. 

Then on the 9th September was issued a 
further Royal Proclamation relating to trad- 
ing with the enemy. 

It was stated in the preamble that it 
was desirable to restate and extend the pro. 
hibitions in the Proslamation of the 5th 
August and for that purpose to reyoke that 
Proslamation, 

By olause l the Proslamation of the 5th 
August was revoked together with any publie 
announcement officially issued in explanation 
thereof. By clause 3 the expression enemy 
was defined as any person or body of persons 
of whatever nationality resident or carrying 
on business in the enemy sountry. 

Olause 5 restated and extended the pro. 
hibition regarding trading with the enemy 
and, inter alia, payment of any sum to or for 
the benefit of any enemy was prohibited. 


Olause 6 provided that where an enemy 
had & bransh losally situated in British, 
allied or neutral territory not being neutral 
territory in Europe, transactions by or with 
suoh branch should not be treated as transac- 
tions by or with &ny enemy. 

It has been desided in England that 
transactions in olause 6 refer only to new 
transactions and do not inslude transactions 
before the war. 

On the 5th June 1915 Tombroff wrote to 
the Controller of Hostile Trading Conaerns, 
stating that certain stocks of cotton and cotton 
blankets were left with him which he 
proposed selling by austion *in small lots. 
“The blankets were in possession of the defend- 
anta as sesurity against diffgrenses due to 
them on cotton. Upto that time a very 
small quantity of blankets had been sold, 

On the i1lth June the Controller replied 
agreeing to this proposal, 


468. 
WOLF & EONS t. DALIBA EHINJI & CO. 

On the lst July Tcmbroff wrote to the 

Controller that he would arrange with the 
defendants for thesale of blankete, the pro- 
aeeds to be refained by them against their 
claim, and enclosed a letter from Messrs. 
Payne and Co, in whioh they bad advised 
him that he was not entitled to slaim 
delivery of the blankets without paying the 
moneys due to the defendants. The Con. 
troller merely acknowledged the receipt of the 
letter. 
By the end of the year 1915 the blankets 
had been sold, some by auctior, some to the 
Gefendants under an arrangement with the 
Controller, and there is no dispute now with 
regard to the amount they realised. Accord- 
ing to the deferdants’ account there was 
still left a balance of over Ha. 47,000 due to 
them after giving credit for this smount. 

Though nothing was said about the sotton 
in the correspondence, Dadiba Hormusji, a 
partner in the defendant firm, has sworn that 
the cotton was sold by Tombroff under the 
following arrangement. Defendants gave 
delivery. to his purchasers, while the sale. 
prceceeds were credited toa ceparate account 
and if anything remained due to the defend. 
ants after the sale of the blankets tbat 
would be paid from the sale proceeds. 

On the 13th November Tombroff wrote to 
the Controller that owing to the deoision of the 
Court in the case of Textile Manufacturing 
Co, Lid v. Solomcn Brothers (4), he would 
have to olaim from the defendants whatever 
stook of blankets might be left unsold in their 
hands. 

On the 12th February 1916, defendants 
cent to Mersrs. Ferguson and Co., who had 
been appointed Liquidators in the place of 
Tombrcff, a statement of account for blankets, 
scales and tarpaulins showing the sale- 
proceeds to be Rs. 79,467.9 4, 

On the 10th Maroh the defendants sent 
a final statement of assount showing 
Re, 47,194-6 5 to their oredit and asked for 
a cheque in sgeltlement. 

On the 12th April the Liqnida{ors’ Attor- 
neys wrote as follows: 

" Our elient& Messrs. A. F. Ferguson and 
Company, Liquidators of Messrs. W. Wolf 
& Sons, have placed in our bands your letter 
to-them of the lOth ultimo with instruetions 
to say that the pledge of sotton blankets 


|| 
( (4) 83 Ind.Cas..353; 40 B. 670; 18 Bom, L, R. 105. 
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made on oth August 1914 by Mr. Zoller on 
bebalf cf Messre. W. Wolf & Sons was 
clearly a transaction for the benefit of an 
enemy and was prohibited by common law 
and fell within the Royal Prooelamation of 
the 5th August 1914 as to trading with the 
enemy. The contraot of pledge, therefore, was 
shsolutely void and our clients, therefore, are 
entitled to the sale-proeeedas in your hands 
as pledges, Our clienta will give you sredit 
for Hs. 10,000, being the balance of the 
deposit due to you by Messrs. Wolf & Sons. 
Aa to tbe acaounts furnished to our olients 
our olients deny that you are entitled to shop 
rent and servants’ wages incurred before the 
appointment of our olienta as Liquidatorr. 
Without prejudice to cur olients’ sontentions 
as to the correctness of the ascounts we are 
instructed to demand from you the amount 
of sale-proceeds of 797 bales of blankets in 
your hands and to give you notice, which we 
bereby do, that if you fail to pay tbe same 
within 24 hours from the reesipt Lereof by 
yov, o ur clients will witbont further intima- 
tion or delay file a euit against you to recover 
the sale-proseeds of the said bales holding 
you responsible for all coste, charges and 
expenses of and insidental to the same.” 

FuriÉPer scorrespondenoe followed which 
slored on the 14th June 1916, 

Thereafter Mr. Mellor was appointed 
Liquidator but if waa not until the 6th 
August 1917 that tbis suit was filed. In 
the plaint as originally drawn no' reference 
was made to the contracts of July nor to the 
oross con{racts of the 3rd September, though 
it was stated that the consideration for the 
pledge of the Sth August was the amount 
due to defendants for deposit and differences 
in cottcn purchased. However, the plaint 
was afterwards amended, and both sets of 
contracts were referred to. 

As the plaint row stands the plaintiffs 

contend: 1, That the transaction of the pledge 
was & transaction for the benefit of the enemy 
and was trading with the enemy and void 
under the Proclamation of the 5th August 
and the sommon law. Baut if was not die. 
covered to be void until after the sale of 
the blankets, 
. 2. That upon outbreak of war the aon. 
tracts for purohase of scofton besame void 
and consequently the*ubsequent pledge and 
settling of the forward sontrasts by, way 
of croes contrasts were of no legal effeot, 
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Aosordingly they prayed that the defend. 
ants shonld be ordered to hand over the 
sale.proeseds of the eotton blankets less the 
Rs. 10,000, shop rent and wages. 

In their written statement the defendants 
said that the pledge of the blankets was 
effected on the 4th August and the evidence 
supports this, They denied that the transas- 
tion of pledge was for the benefit of the 
enemy or was trading with the enemy. 
Therefore they were entitled to retain the 
Balo-prooceeds of the blankets. 

They then set ont the pledge of sotton 
bales by Zoller on or about the 26th August 
and the subsequent agreement with Tombroft 
regarding the sale of the cotton. 

Ou the evidence the pledga of the cotton 
has been established as well as the agreement 
to psy out of the sale-procseds of the cotton 
any balance due to the defendants after the 
sale of the blanket;, 

The defendants then sounter.claimed for 
Rs, 47,194-6-8 and further interest as due to 
them on the balanse of account. 

After the plaint wai amended, the 
defendants put in & further written 
statement denyinz that the contrasts of July 
became void or that the pledge and cross» 
contrasts were of no legal effect, 

They eaid that the parties were under 
the belief that the contracts of July con- 
tinned to be effectual and their mistake, 
if they were mistaken, was a mistake as 
to the law in forse’ in British India, 
That in any view the settlement of the 
contract by eross.contraet was a valid settle- 
ment and gave rise to a legal liability on the 
part of the plaintiffs to pay the differense at 
the due dates. 

Amongst the issue raised only Nos. 8, 9 
and 10 were issues of fast and it is not 
now disputed that these must be found in 
favour of the defendants, It does not seem 
to make much differensa in equity, sonsider- 
ing the ciroumstanaer, 
agreed that the defendants should have a 
first charge on the sale-proseeds of the 
eotton or whether he agreed to pay them 
the balance due after the sale of the blankets 
ouf of those sale prceseds, Mr. Dadiba 
said Tombroff agreed to the latter. Then 
on these facts as found, very interesting 
questions of law arige which have been 
very fally argued before me. 
August tbe position was as follows; — Plaintiffs 


whether Tombroff. 


Oa the 4th. 
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had eonitraeted to purchase 2,500 bales of 
eotton from the defendants January and 
Marsh delivery. Inaddition they owed the 
defendants Rs, 10,000. Owing to the fall 
in the price of cotton defendanta had de- 
manded sesurity for the due fulfilment of 
the forward contract and the payment of 
the Hs. 10,000, and they were in possession 
as pledgeas of 797 bales of blanketa belonging 
to the plaintiffa, 

It cannot now be osontended after the 
deoision of the House of Lords m Ertel Breber 
& Oo. v. Bio Tinto Co. (1) that the July 
sontrasts were not avoided by the outbreak 
of war. 

Lord Dunedin said: “There is indeed no 
such general proposition as that a state 
of war avoids all contrasts between subjests 
and enemies. Accrued rights are not affested. 
though the right of suing in respeot 
thereof is suspended. Farther there are 
certain contrasts, partiaularly those whioh 
are really the sonsomitants of rights of pro- 
perty, which even so far as they are executory 
are notabrogated. In other words, the exeou- 
tory contract whish is abrogated must either 
involve intercourse, or its sontinued existence 
must be in some other way against public 
polisy as that has been laid down in 
desided oases,” Therefore, if nothing farther 
had been done the defendants were after 
the outbreak of war bound to restore the 
advantage they had reseived, and the blanket3 
would only remain as security for the rapay- 
ment of the balanee of the deposit. 

The renewal of the agreement for security 
on the 5th August stands, however, on a differ- 
ent footing. It was made undera mistaken 
belief that the contracts were still legally 
binding and that was a mistake of law, The 
sontraot was not, therefore, voidable under sag- 
tion 21 of the Contract Aot, Wasitthenillegal 
and therefore, void at common Jaw as being 
a new contrast with an enemy, whioh came 
within the prohibition in the Proclamation 


of the 5th August? So far as Zoller was 


acting by proeuration for the German 
principals it wasa contraet with the enemy, 
bub it was also an aot of trading with tho 
Bombay braneh which aoeosrdiog to the 
official explanation was permissible, pro. 
vided it was bona file and no transaotion 
with the head offica was involved. 

I do not think, therefore, it oan Do gaid 
that the agreement by itself was illegal 
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at sommon law. But the giving of sesurity 
for money purporting to be payable under 
an agreement whose purpose was unlawful 
is itself an unlawful object, even though it 
was not stipulated for by the original agree» 
m Fisher v. Bridges (5) and Geere v. Mare 

6). 

The defendants were taking sesurity for 
the performanse of a sontrast whioh had 
besome unlawful and, therefore, the agreement 
was unlawful. 

It has also been argued by Mr. Campbell 
that on the outbreak of war the contract of 
' ageney between the plaintiff and Zoller was 
dissolved and, therefore, Zoller had no longer 
any authority to- give his prineipals! goods 
as security, so that now they oan repudiate 
his action. That eontraet was made in 
Germany and I should, therefore, have to 
eonsider whether assording to Garman Law 
it would be dissolved on the ontbreak of 
' war. There ia no. evidense as to what is 
the German Law on the point, but no 
authority has been sited for the analogous 
proposition that a osontracé of agenay 
between an English firm with the English 
manager of a braneh established in Germany 
would be dissolyed on the outbreak of war, 
No donbt that manager would oome within 
the definition of ‘enemy’ and any intercourse 
with him would be prohibited, but it seems 
to me going too far to say that the contract 
of agency would be terminated, so that the 
principals could repudiate any travsastions 
entered into by their agent in the ordinary 
sourse of his agensy which were not pro- 
hibited by the leg loci. But apart from 
that, since trading withthe branch of a 
hostile firm was permissible, it would never 
have been considered that all sontracts of 
agenoy between. enemy prinoipals and the 
managers of their branch firms in allied 
territories beoame abrogated on the outbreak 
of war. 

Some light on the question was thrown 
by the decision of the Honse of Lords in 
Daimler Oo, Lid. v. Continental Tyre & Rubber 
Oo, (7). 


(5) (1854) 3 El, & Bl, 642; 2 Com. L, R. 929; 23 L, 


J. Q. B. 276; 1 Jur, (N. s.) 157; 2 W, R, 706; 118 B. R. e 


1238; 97 B. R. 701 
(6) (1863) 2 H. & O. 339; 83 L. J. Ex. 60; 8I. T, 
(x. s.) 463; 12 W. R. 17; 183 R. B. 707; 159 H. R. 141. 


(7) (1918) 2 A. C. 807 at pp. 380, 844, 85 L. J.K, ` 


B. 1383; 114 L, T, 1049; 60 5. J, 602; 82 T. L., R, 
." 824. 
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The Company was registered in England 
but all the share holders exeept one, the 
Sesretary, were Germans and the Direstors 
were in Germany. A writ was issued in 
the name of the Company by the Seeretery 
and it was contented that he had no ame 
thority from the Direstora to file suits. 
It was sought to be established that the 
Directors by resolution had given him 
sush authority, but no trace of any sneh 
resolution could be found in the minute 
books. Their Lordships were unanimous 
in the opinion that for want of authority 
on the part of the agent the suit sould 
not proceed. But it was further contended 
that the Company was an enemy Oompany 
and Lord Parker, while expressing the 
opinion. ofthe majority of their Lordships, 
said: “A Company incorporated in the 
United Kingdom is a legal entity, a 
creation of law with the status and sapasity 
whieh the law eonfers....Suech a Company... 
may assume an enemy  eharaeter. This 
will be the sase if its agents or the. 
persons in de facto sontrol of its affairs, 
whether authorised or not, are resident 
in an enemy country,..,A person knowingly 
dealing with the Company in such a ease 
is tradigg with the enemy.” The Direstors 
resident in Germany were ineapable of 
authorizing the institution of this action. 
The eontention that the Seeretary of the 
Company could authorise sueh institution ig 
untenable. The resdlution by whioh he waa 
appointed Seeretary would confer on him 
such powers only as were incident to the 
performanse of his seeretarial duties, It ig 
true that the Direstors of the Company might 
by & proper resolution in that behalf have 
conferred on him a power to authorise the 
institution of proseedings on the Company’s 
name but “hey did not do so, 


I think it may be inferred from tbis 
judgment that the Seeretary's seontract of 
ageney was not terminated by the outbreak 
of war and that if he had been duly autho. 
rised to file suits on behalf of the Company, 
the only question fo be desided would have 
been whether a Company whose affairs were 
being managed by Direstors in Germany 
was entitled to sue in the Courts in England, 


i do not think, therefore, that the plaint. 
iffs could have repudiated the aots ‘of 
Zoller in giving a pledge-of the blankets 
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and sotton tothe defendants on the ground 
that the agenoy had terminated. 

Then as to the transastions of the 3rd 
September. On the fase of them they 
constituted a purehase by the defendants of 
sotton from the plaintiffs’ irm. Whether 
such a transaction sould have bsen legal 
it is not nesessary to sonsider, for in reality 
the transastiona of the 3rd September 
amounted to this, Defendants agreed with 
plaintiffs’ branah manager, Zoller, to treat 
the sontrasts of July as broken on a sondition 
that Zoller agreed to pay the differences 
caloulated at the then rates of the day on 
the various due dates, 

That, as far as I ean see, was & perfectly 
legitimate transaction, not only acsording 
to the Proslamation of the 5th Augnat but 
also that of the 9th September. It did 
nothing more than fix the damages for 
breaeh of oertain sontracts whish both 
parties were under the mistaken belief 
sould be legally enforced at the due dates, 
The legality or illegality of the osontraat 
to give sesurify was in no way affested. 

I think that when Tombroff took oharge 
of the assets of the Bombay bransh of the 
plaintiff firm, he sould still have recovered 
the seourity after allowing for repayment 
of Ra. 10,000. 

But when Tombroff with the approval 
of the Controller allowed the defendants to 
sell the blankets and set off the amount 
realised against the amount due on the 
cotton contracts as well as the Rs. 10,000, 
that amcunted to a payment, and the 
question whether the plaintiffs oan now 
recover it depends on an entirely different 
set of sircumstances to the question whether 
ihe agreement to give seourity was a 
lawful contract. 

The plaintiffs eannot seek to recover it 
by the aid of seetion 65 of the  Contraot 
Ast as an advantage received by the 
defendants under sontrasts whioh besame 
void, as the advantage must be reosived 
before the sontrast becomes void, “Nor do 
I think it oan be said in this case that the 
plaintifs ean resover the money as paid 
under contrasts whioh have been dissovered 
to be void, as those words annot ba 
applied to these contraets. If the money 
had been paid in pari payment for the 
cotton, it might have been resovered on 


the general prinoiple.that money -paid in- 
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consideration of an  exeeutory contract 
which is illegal may be reeovered bask 
upon the repudiation of the transastion as 
upon failure of sonsideration. But that 
again is not the oase here. The money 
was paid as damages for breach of contrast, 
which as & matter of fact had besome 
void and the performance of which had 
become unlawful, at a time when both 
parties thought the contrasts were lawful 
and legally enforceable. In my opinion, 
therefore, the plaintiffs can only resover by 
the aid of section 72 of the Contrast Act. 

It has been argued that money paid 
under mistake san be recovered whether 
the mistake be one of law or of faot. It 
is unfortunate that the wording of sestion 72 
is sufficiently ambiguous to lead to a 
difieulty in considering it, On the fase 
of it ‘mistake’ inoludes mistake of law. 

But it is said that under seation 21 a 
aontrast is not  voidable on the ground 
that the parties contracted under a mistaken 
belief of the law existing in British India, 
and the effect of that  sestion would be 
neutralised if a party to such a sontract 
could recover what he bad paid by means of 
section 72, though under sestion 21 the 
contract remained legally enforoeable. 

This seems to be the argument of Messrs, 
Pollook & Mulla at page 308 and as far as 
I oan see, it is sound. 

In my opinion, therefore, the plaintiffs 
sacnot recover from the defendants what 
they realised by the sale of the blankets, 
In any event itis admitted that the defend. 
ants could retain sufficient to recoup 
themselves the balanoe of their deposit, 

The next question 1s whether the defend- 
ants ean suoceed on their osounter-claim. 
That depends on the question whether 
in the events whieh have happened it can 
be said that though the sale preseeds of 
the eotton are in the hands of the Liqui- 
dator, they must be treated on equitable 
prinoiplea as if they had been aetually 
reseived by the defendants. 

If the eotton had been still in posses- 
sion of the defendants, I think the Lignl- 
dator eould have reaovered om the ground, 
is I have already stated that the agreg- 
ment to give security on the 26th or 27th 
August was bad. But the defendants gave 
possession of the  sotton to Tombroff’s 
purohesers op the understanding that if 
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the ‘blankets did {not realise  suffieient 
to satisfy their claim for damages, the 
balance would be paid out of the sale- 
proceeds ,of the cotton. That arrangement 
was for.the benefit of the Liquidator, who 
was anxious to realise the cotton in order 
to eave expenses, as the sotton sould be 
sold at ‘cnoe while there was considerable 
difficulty in selling the blankets. As long 
as no'riísps were taken to set aside the 
agreement of pledge or even to dispute 
its validity, the defendants could have sold 
the cotton after due notice had been given 
to the Liquidator. It is diffianlt to see 
how the defendants oan be put in worse 
position than they would have been if 
they had themselves sold snffisient cotton 
to satisfy their claim. It is not as if 
there had been & mere promise by the 
Liquidator to pay the defendants’ claim 
out of the general oash balance in his 
hands.. 

This then js the oase of a Liquidator of a 


. hostile firm who had admitted the liability 


# 


of- the firm to the defendants, who has 
aetually paid them a portion of their claim 
and for the bslanee holds a sum of money 
under an arrangement which amounted to 
an admission that he held it on behalf of 
the defendants. The state of pledge no 
longer existed, the. money was earmarked 
for the defendants. No doubt if the 
parties had been aware of the true legal 
position when war broke ont, the defendants 
would only have been able to retain their 
seaurity for the balanse of their deposit, 
but it is impossible now, in the view I 
take of the law, that the present Liqui- 
dator oan repudiate the aoticn of his 
predecescor. 

. I find on the 1 iSBugg:— 

1. (a) The pledge of the blankets on. 
4th was.an advantage which the defend. 
ants would have been bound to restore 
under sestion 65 of the Contrast Ast on 
the outbreak of war exoept to the extent 
of Ra. 10,000. 

(b) The pledge of ihe 5th August was 
void exoept to the extent of Rs. 10,000. 

2, The aeoptraets by the plaintiffs for 
the purchase of sotton from the defendants* 
besame void on the outbreak of war. 

3. The settlement of the contracts of 
purchase by oross-aontraots of sale was a 


legitimate transaction as merely fixing the 
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damages for the breaah of the contracts of 
purchase which both parties mistakenly: 
believed could still be legally enforced. 

4. This issue is unnessary. 

5, Affirmative. 

5(a). Affirmative. 

6. Negative. 

7. Negative. 

8. Affirmative. 

9, Tombroff agreed to pay out of the 
sale-proceeds of the cotton the balance of 
the defendants’ slaim which remained due 
after the blankets had been sold. 

10. The defendants are entitled to be 
paid the balance of their claim out of the 
sale-proceeds of the sotton. 

11  Unnesessary. 

12, Unnecessary, 

18. Unnecessary, 

Plaintiffs’ suit dismissed. 

Refer to Commissioner to take an account 
of what is due to the defendants on the 
counter«olaim. 

The plaintiffs must pay the costs of this 
suit and counter.olaim. Further sosts and 
direations reserved.” 

Mr, Campbell (with him Mr. Ooléman), for 
the Appellants. 

Messrs. Kanga and Desas, for the Re- 
spondehts, 

JUDGMENT. 

MARTEN, J.—This is an appeal from the 
judgment of Mr. Justice Macleod of the 12th 
Desember 1918 dismissing the plaintiffs’ 
elaim in this suit and allowing the defend. ` 
ants! eounter-oclaim. On the figures since 
agreed, the amount of the claim is 
Rs. 69,467.9.0, representing the nett pro- 


ceeds of sale of oertain cotton blankets. 
The amount of the sounter-claim ia 
Rs. 58,440-9 0, representing part of the 


nett proceeds of sale of certain cotton bales, 
The aggregate amount in dispute is, there- 
fore, Rs. 1,27,908. This sum represents 
the amount alleged to have been owing to 
the defendants on the security of the blankets 
and bales, whieh were pledged to them for 
differences on certain sotton sontracts. The 
plaintiffs say these pledges and contrasts 
became or were illegal and void, having re- 
gard to the outbreak of war at Jl Pm, 
on 4th August 1914, and that they are 
entitled to recover the sale proseeds of the 
blankets which were sold by the defendants 
in and prior to 1915, and to retain the. 
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sale-preeseds of the bales whieh were -by 
arrangement sold by the then Liquidator 
of the plaintiffs in the same year. Counsel 
for fhe appellants stated that apart from 
the gums in dispute, the realised Indian 
assets of the plaintiffa are insufficient to 
meet their Indian liabilities, but there is no 
evidense before us to that effect. 

It is common ground that both the 
cotton blankets and the sotton bales were, 
prior to the war, the property of the plaint- 
iffs, Wolf & Sons,a German firm with its 
bead office in Germany and a branch 
office at Bombay; which was managed by 
& German named F. Zoller, who was intern- 
ed on the 5th September 1914. Paragraph 2 
of the plaint describes the plaintiff firm as 
being " incorporated; " but there is no evi- 
dence of ihis, and they have been treated 
in these proceedings a3 an ordinary part- 
nership firm. From the report in Wolf & 
Sons v. Oarr, Parker & Oo. (8) this appears 
to be their correct status, The plaintiff 
firm now sues by Mr, P,S. Mellor, the 
present Controller of Hostile Trading Con- 
serne, Bombay, who was appointed Liqui- 
dator of this hostile firm by the Bombay 
Government order of the 22th September 
1916, Exhibit A to the plaint. The defend- 
ants Dadiba K^imj & Co. arean indian 
firm earryiog on business in Bombay, and 
were the guaranteed brokers and Muscadums 
of the plaintiffs prior to the war. 

It is also seommon ground that be- 
tween the 4th August and the 3rd Septem. 
ber 1914 (inclusive) the blankets and bales 
were handed over to the defendants by 
Zoller on behalf of the plaintiffs as security 


for (a) the «cotton differences, and (b) 
Ha. 10,000, the balanee of a deposit of 
Rs. 50,000 by the defendants. Mo dispute 


arises abont the Re, 10,00. That is admit- 
ted to have been since repaid, and properly 
repaid, to the defendants ont of the pro. 
ceeds of sale of the blankets. But a dis- 
pute does arise about the sotton differences. 
These arose ont of certain  pre;war sotton 
contracts between the plaintiffs and the 
defendants for January to Marsh 1915 
delivery, which were closed or purported 
to be slosed by Zoller on behalf of the 
plaintiffs on the 3rd September 1914, and 
showed a heavy balance payable to the 


(8) (1915) W. N, (Eng 196; 31 TL, R. 407, 
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defendants on the due dates. To mesure 
the sum ultimately payable by the plaintiffs 
on these pre war contrasts, Zoller pledged 
the sotton blankets on the 4th or *th 
Angust 1914, and by way of further seourity 
the cotton bales on or about the 26th or 
27th August. There is no, evidence of any 
further exprees pledge on the 3rd Septem. 
ber, 

What happened to the business after 
Zoller was interned was this. One Tombroff 
was appcinted Liquidator by Government, 
and, in the course of his duties, he appears 
to have taken direotions from tiie to time 
from Mr. G. S. Hardy, I. CO. S, the then 
Controller of Hostile Trading Oonserns. 
At the trial, the order appointing Tombroff 
was called fcr by the defendants, It was 
not produced, but Counsel for the plaintiffs 
stated: " We dcn’t dispute that he” 
(Tombroff) “had power to deal with the 
assets of Wolf & Co, " The trial accordingly 
proceeded on that footing. 

In the course of managing or winding. 
up the business in 1915, Tombroff had to 
deal with the cotton bla:kets and bales 
and also with the pledges whioh the defend» 
anis olaimed thereon for the amount of 
the cotton differences. Having regard to 
the approaching monsoon, Tombroff thought 
it desirable, if not imperative, to sell 
these goode, and he ascordingly approached 
the Controller and, the defendants on the 
subject, As regards the blankets we have 
a eorrespondence which is very material. 
Writing to the Controller on the 5th June 
1915, the Liquidator says :— 

“I have the honour to inform you that 
there are now fle following stocks left 
with me which I would propose selling by 
auction in small lots,..799 bales of sotton 
blankets in the godown of Dadiba Khimii 
& Oo. The blankets are in possession of 
Dadiba Khimji & Co. as seourity against 
differences due to them on sottop, but I 
trust there would be no objestion on their 
part to have these gocds sold. Their 
elaims beve been duly taken note of... As 
for the blankets it is imperative they should 
be sold now." 

To this proposal for sale, the Controller 
agreed in a letter of the llith June 1915, 

Then the Liquidator after taking the 
advice of hia Solicitors wrofe to the Controller 
on the let July as follows ;— 


474 
WOLF Ås SONS t. DADIBA KHIMJI, 


“Re 797 balesof sotton blankets, 

"I have the honour to asknowledge reseipt 
of your letter. of llth instant referring 
among other lots to the 797 bales mentioned 
above. 

"These bales were given in oharge of 
Dadiba Khimji & Co, Mucoadums of this 
firm, under an agreement dated 5th 
August- 1914, and with the view of obtaining 
possession of the same I consulted Messrs. 
Payne & Oo, for opinion, and reseived 
their reply as per their letter enclosed. 
Under the eireumstanoes, I shall arrange 
with Dadiba Khimji & Co. for selling these 


goods ky publie auetion and the proceeds 


realised to be retained by Dadiba Khimji 
& Co. against their elaim on thia firm, ” 

It will be noted that this letter to the 
Controller tells him that the agreement 
relied on by the defendants is dated the 
5th August 1914, which is after the ont- 
break of war. 

The  enelosed -opinion cf the Solisitors 
Messrs. Payne & Co., whish is dated 16th 
June 1915, was as follows — 

* Dadiba Khimji & Co, 
Sons, 

Referring to your letter of date  Dadiba 
Khimji & Co. have got the blankets in 
question as security for payment of the 
moneys due to them, and you are, therefore, 
not entitled to claim delivery of the blankets 
without paying the moneys due to them, 
You may, therefore, allow Dadita Khimji 
& Co. to sell the blankets after sonsulta- 
tion with you as to the price for which they 
are to be sold. We return the papers sent 
to us herewith. " 

The letter of instrustions to the Solistors 
whioh they .refer to is not in evidence : nor 
are we told what were the papers they 
returned. 

On the 2nd July the Controller acknow- 
ledged the receipt of the Liquidator’s letter 
of the 1st July and its enclosure. There- 
upon the Liquidator appears to have carried 
out the arrangement sontemplated, that is 
to say, he agreed with the defendants that 
they should sell the blankets and apply the 
sule proseeds in or towards payment of their 
debt for the cottof differences. 

The defendants accordingly proseeded 
to sell the blankgts by auction, but as 
appears from their letter of the 7th of 
Ostober 1915 to the Liquidator, only 180 


and Wolf & 
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bales were sold, This letter is material 
and I may quote portions of it. 


“Re Blankets ascounts, W, Wolf & 


. Sons, 


"We have to bring to your notice the 
following and shall thank you to let us 
know your deaision after due consideration, 

“Out of 727 bales of blankets whieh are 
mortgaged to us by W. Wolf & Sons we have 
Bold so far with your sonsent by suotion the 
following quantities at the rates mentioned 
below :— 

,,180 bales fetched Re. 17,695. 

"Out of the amount we have paid Rs. 442-8-0 
as to Messrs. Menessee & Oo. anotioneers . 
their commission at 24 per oent, 

"We have to say that the way these 
blankets are sold by anotion, they are not 
fetehing their real value because people 
will not pay their prises in anotion and 
as this is prejudicial both to W, Wolf & 
Sons’ interest and to ours, we would pro- 
pose to allot the balance of about 500 
bales to us against our outstanding olaim 
with W. Wolf & Sons, and we are prepared 
to pay Hs. 10 per bale more than the 
average prise obtained in the three auction 
sales, 

“The assuring ia, of course, not possible 
for you p do because you have to sell 
quickly and elose the liquidation, Please 
remember that the running expenses per 
month are about Rs, 750; we have to pay 
Rs. 450 in shape of godown rent and there is 
insurance and shop rent aud wages, eto., which 
expenses will be saved to yov, besides the 
auetioneers’ commission at 23 per cent. if the 
goods are sold by auction.” 

The liquidator  sonsulted the Con- 
troller on this proposal and wrote to him on 
the 22nd Ootober 1915 aa follows:— 

“With reference to the interview I had 
with ycu this afternoon in sonnestion with 
the sale of blankets of this firm mortgaged 
to Dadiba Khimji & Oo., I have the honour to 
inform you that 1 have duly intimated to 
them that their offer is accepted at the prices 
realised in the.auction sale held on the 18th 
instant. There are some bales absolutely 
damaged which I believe oan be only sold 
by auction, and in the interest of the firm I 
would suggest this procedure,” 

lt appears from a note on this letter that 
& verbal reply was given Uy the Controlier on 
23rd October 1915, 
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Then on 28th Ostober Tombroff wrote 
fo the defendants as follows :— 

"With reference to my letter dated 8th 
" instant I have referred to the Controller.., 
your offer for purshase of sound bales ont of 
the lot of the blankets mortgaged to you by 
this firm. 

“Please note that the Controller has accept. 
ed your offer to buy at the prices realised in 
the austion sale of Messrs. Crawford & Co. 
held on the 18th instant, As there is very 
short time for the termination of the liquida» 
tion, I should ask you to submit to this 
office a complete statement of ‘assount of all 
bales so far sold inoluding those purohased 
by you with amounts realised and your bills 
for godown rent and insuranoe charges, eto...” 

The defendants acknowledged this letter 

on the 29th Ostober and agreed to pay a 
sertain sum for some seales and tarpaulins 
mentioned in the Liquidator's letter of 28th 
Ostober. 
. On the 12th February 1916 the defendants 
Bent to the then Liquidators, Ferguson & 
Oo., their statement of account for the 
blankets, seales and tarpaulins, and on 
the 10th March 1916 their final sassount 
showing a balance of Rs. 47,194 still due to 
them and which aosording to them had been 
agreed by Tombroff to be paid out of the sale- 
proseeds of the eotton bales in his hande, 

Now as regards the cotton bales we 
have no correspondence as to the arrange- 
ment arrived at. There wae, however, no 
oross examintion of the defendanta’ witnesses 
on the point: nor have the plaintiffs put in 
any defenee to the defendant's counter. 
claim or denied inany pleading the agreement 
set up in paragraph 13 of the written state- 
ment, or ealled Tambroff or Mr. Hardy as 
witnesses. I am, acaordingly, satisfied that 
the agreement was made between Tombroff 
and the defendantr, and that in effect it was 
as follows :— 

Tombroff was to sell the cotton and the 
defendants were to give delivery to Tombroff's 
purehasers and allow Tombroff to 
reseive the purehase money, but on this 
express condition that the balance of the 
. defendants’ elaim remaining after the realisa. 


‘tion of the blankets was to be paid ont of the, 


‘proceeds of sale of the eotton. I think one 

may also infer that Tombroff acted here with 

the approval of te Controller, as he 
undoubtedly did as regards the blankets, 
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The preeise date of this agreement 
about the sale of the -sotton bales does not 
appear, but I think it olear that the sales 
took plase somewhere in 1915. The reason 
no doubt why the evidence is rather meagre 
is that at the trial there was really no dispute 
as to the facts, The only witness called by 
the plaintiffs was Zoller, and he eould not 
depose to the arrangement with the Liquida- 
tor, for he was interned at the time, and it 
does nof appear that he was consulted in 
any way. Oounsel tells us, too, that he could 
not be queationed much, owing to his strange 
manner in the witness-box, and that he 
committed suicide the same evening. 

It ig eommon ground, however, that 
the arrangement in queation was oarried out 
so far as the defendants were concerned, 
They gave delivery to Tombroff's purchasers 
and allowed him to’ get possession of tke 
sale-proseeds. The plaintiffe, however, now 
repudiate the  eondition on whieh these 
bales were given up by the defendants, and 
the sale-proseeds obtained by Tombroff and 
olaim that they are under no obligation to 
pay what was agreed to be paid to the defend- 
ants. 

' As I have already said, the defend. 
ants’ final acsounts were sent to the then 
Liquidators on the 12th February and 10th 
Maroh 1916, and it was not till the 12th 
April 1916 that the defendants had any 
intimation that the plaintiffs repudiated the 
transaction. This letter of the 12th April 
1916, which was written to the defendants 
by the attorneys of the then Liquidators, 
alleged that the original pledge of the 
blankets on the 5th August 1914 was illegal 
and void : that the Liquidators were entitled 
to the sale proceeds in -the hands of the 
defendants as pledgaes : that the Liquidators 
would, however, give oredit for the Ra. 10,000 
deposit but demanded payment of the balanse 
of the sale proseeds of the blankets within 
twenty-four hcurs, in default of which they 
would without further intimation or delay 
file a suit to recover the sale-proceeds. Tho 
demand for payment within twenty-four 
hours was utterly unreasonable, if not silly, 
bat it is almost a common form among 
Bombay Solicitors and will probably take time 
to eradicate. It is quite in keeping with 
this sort of demand that no, prosesdings to 
enforce if were taken for over one year and 
one-quarter, vis, till the present suit was 
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instituted on the 6th August 1917, and that 
after & further thirteen months the plaint 
was amended materially. 

To complete the main facts, I should 
state that on the 13th November 1915 
Tombroff wrote to the Controller drawing 
his attention to a decree of Macleod, J.; of the 
previous day in Textile Manufacturing Oo, Lid. v. 
Salomon Brothers (4) (sinse reported), whereby 
according to Tombroff "all contracts entered in- 
to with alien firms are beld as cancelled by 
virtue of the Royal Proclamation." The 
writer proseeded, "I have also to point out 
that this firm held a stook of blankets which 
the manager had handed over to Dadiba 
Khimji & Co. sa security against their 
olaim for differences on ootton sontrasts, 
and after consulting my solieitors I shall have 
to slaim (since the question .of contracts is 
settled as above) to obtain possession of 
‘whatever stook there may be -still unsold in 
the hands of Dadiba Khimji & Co. to be 
insluded in the liquidation,’ It does not, 
however, appear that the Controller took any 
ateps on this letter or made any communica- 
tion to the defendants. The first hostile 
sommunication to them was the solisitors’ 
letter of the 12th April 1916. The appel- 
lants rely on this letter of the 13th Novem. 
ber 1915 as establishing the date when they 
firat discovered the pre-war contrasts to be 
illegal and void. 

. The arguments presented to us on this 
appeal were centred round two main points, vèz. 
a) the effeot of the war on the transactions 
in question and on the legal position of the 
Bombay branoh of the enemy firm, and (2) 
the provieions of the Indian Contract Aot with 
reference to the recovery of money. 
' On the first brapsh of the oase, it 
was urged by the appellants that the pre-war 
contracts of 16th to 23rd July 1914 and the 
pre. war pledge (if any) of tth August 1914 
besame ipso facto void on the outbreak of war, 
that the further pledges given on the bih 
August and on the 26th or 27th August were 
similarly void, and that the eross contracts of 
the 3rd of September were so tainted with the 
illegality of the pre-war contracts as to be them- 
selves void, or alternatively only amounted to 
the settlement ofa nullity. It was further 


urged by the appellants that Zoller's agenoy ' 


terminated £r5o facto on the outbreak of war, 
and that, therefore, he had no power to enter 
into any of the subsequent transactions, 
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. In the view I take of this case, it is 
not nesessary for me to deside whether these 
propositions are well founded. I think that 
for the purposes of this ease one may assume 
in favour of the appellants, bat without 
deciding the point, that all their contentions 
on this head are sorrest. Bat while making 
this assumptior, [am of opinion that at any 
rate up to November 1915, the legal position 
of an Indian bransh of any enemy firm waa 
euffisiently doubtful as to afford some justifi- 
eation for the view that the transactions in 
question were valid. For that purpnse and 
that purpose only I will refer to certain 
Proolamations and Orders then in foree in 
India. 


The Royal Proslamation No. 1 of 
the bth August 1914 (see English Manual of 
Emergeroy Legislation, 1914, page 375) has 
a somewhat obscure slause at fhe end whioh 
probably standing by itself would not validate 
trade with a branch like that we have to deal 
with, But the official announsement of the 22nd 
August 1914' issued by the treasury in expla- 
nation of the  Proslamation No. 1 (see 
English Manual, page 377) stated in para- 
graph 3; 

“Ifa firm with headquarters in hostile 
territory has a branch in neutral or British 
territory, trade with the branch is (apart 
from prohibitions in spesial oases) permis- 
sible, as long as the trade is bona fide with 
the branch, and no transaction with the 
head offise is involved," 

And paragraph 4 stated: 

“Commersial contracts entered into before 
war broke ont with firms established in 
hostile territory cannot be performed during 
the war, and payments ‘under them ought 
not to be made to such firms during the war. 
Where, however, nothing remains to be done 
save to pay for goods already delivered, or 
fcr services already rendered, there is no 
objection to making the payment." 


This was followed by the Royal Pro- 
slamation, No. 2 of the 9th September 19:4 
(see Indian Manual of Lagislation and:Orders 
relating to the War, 6th Edition, 1918, page 
77). This declared that as from the date 


, thereof, Proclamation No. 1 together with any 


publio announcement officially issued in ex- 
planation therecf was revoked and the pre- 
sent Proclamation ‘ubstituted therefor, 
This obvioazly referred to the announce, 
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ment of the 22nd of August, and to that 
extent resognised its former validity. Then 
in paragraph 3 it defined “enemy.” This 
defíhition would oelearly inelude the plaintiffs’ 
head office in Germany, but perhaps not 
Zoller himself, as he was neither ' resident 
nor earrying on business im Germany.” 
Paragraph 6 dealt with branshes as 
follows :— 

" Provided always that where an enemy 
has a bravoh looally -situated in British, 
allied, or neutral territory, not being neutral 
territory in Europe, traneastions by or with 

such bransh shall not be treated as trans- 
" actions by or with an enemy.” 

Then in paragraph 7: 

' Nothing in this Proclamation shall be 
deemed to prohibit payments by or on aeocount 
of enemies to persons resident, carrying on 
business or being in our Dominione, if such 
payments arise ont of transactions entered 
into before the outbreak of war or otherwise 
pér mitted.” 

In addition to these P:oclamations, 
there was in India on the Sth August 1914 
a Notification (see Indian Manual, page 184) 
_ putting in foroe the Foreigaers Act III of 

"1864, By virtue of seotion 9 of that Ast 
' no foreigner was to travel in or pass through 
any part of British India without # license, 

This was followed on the 20th of August 

by a Foreigners Ordiranee No. ILI of 1914 

(cea Indian Manual, page 47) giving powers 

to the Governor-General in Council by order 

to resiriet the egress of foreigners and to 
prohibit or restrict their trade or business. 

Then on the 22nd August there was a 

Notification (see Indian Manual, page 3:8) 

prohibiting foreigners from leaving the 

country. On the 28th August two Press 
Notes were issued in Bombay by the Po. 
litical Department, the one on the lines of 
the Treasury Explanation of 22nd August, 
and the other stating certain arrangements 
permitting the olearanee and disposal by 

German eubjests of imported and other 

goode, and permitting the delivery to British 

subjccts of goods, from German firme, and 
‘to " have commeryial dealings with them in 
respect of existing stocks only." These 

Press Notes are referred to in Textile Manu» 

facturing Co. Ltd. v, Ealomon Brotliers (4) and 

are get.out in full in Campbell's ' Trading with 
‘the Enemy" at pages 408-409. On the 14th 
November 19:4 the Hostile Foreigaers (Trad. 
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ing) Order (see Indian Manual, page 373) was 
passed, rendering it necessary for all hostile 
firms to obtain within one month lisenses 
to trade. This provided in paragraph 5 (2) 
that "An application on behalf of a hostile 
foreigner or hostile firm not resident or 
Iccated in British India shall be signed bya 
manager or other agent resident in British 
India.” 

As regards the plaintiffs themselves 
it appears that by a Notifisation of the 4th 
Marsh 1915 (see Indian Manual, page 379) 
their licenses to trade were to ‘remain in 
foree ” until the 14th of August 1915; and 
it appears that by a subsequent Notification 
this period was extended to 14th November 
1915. (See Note (2) on page 380 of the 


Indian Manual.) As the Notification of the 


4th Maroh sags tbat the lisenses are “to 
remain in forse," I should infer that Wolf 
& Sons had previously obtained the necessary 
license to trade, 

Now if one looks af the Preslama- 
tions and in partieular at paragraphs 6 and 7 
of the Proslamation No. 2, I think & business 


man -— or for the matter of that a lawyer— 


might not unnaturally infer that you sould 
deal with what I will callan enemy branch 
in India, provided 8neh dealing involved no in- 
tercourse with the head offiae in Germany | eee 
Ingle Lim tedy. Mannheim Qontinental Insurance 
Oompany (9)!, And further that where, as 
here, the transastion merely involved pay- 
ment by the ensmy  braneb, namely, in 
respset of the cotton difference’, one might 
fairly urg3 that it was an authorised payment 
within paragraph 7,a3 b3ing apayment to 
a British subject arising out of a transaetion 
entered into before the outbreak of war, 
[See same oase page 232* and Halsey v. 
Lowsnfeld (10).] And that if such a payment 
was authorised, it was also legitimate to do 


something short of payment, viz, to give 


sacurity toa British'subjeat for auch payment. 
Os, again, if one looked at  Hall's 
International Law, 6th Edition, page 338 


whioh was cited with approval by Mr, Justica 


Sargant in Thurn and Taxis v. Moffitt 


(11), it might bs said that at any rata until 

(9) (19.5) 1 K. B. 227 at p. 23'; 84 L. J. K. B.491; 
112 L, T. 510; 59 S. J. 59,3: T. &. R. 4L 

(10 (1916) 2 K. B. 707 at pp. 712, 717; 85 L.J. K.B. 
1495; 115 L, T. 617; 82 T.L R 709 

(11) (1915) 1 Ch. 58 at p. 61; 64 D, J. Ch. 220; 112 
I. F, 114; 59-5 4. 26,31 T. L. R 24. 


—— —— Wa 


~ *Page of (1915) 1 K. B —ZEd. 








— t A ika 








i 
478 
WOLF & SONS €. DADIBA KHIMJI & 00, 
his internment Zoller was not disabled by 
the war from entering into the transac: 
tion in question. The passage I refer to is as 
follows:— 


"When persons are allowed to remain, . 


either fora specified time after the commense- 
ment of war, or during good behaviour, they 
are exonerated from the disabilities of enemies 
for such time as they in faot stay, and they 
are placed in the same position as other 
foreigners, exsept that they sannot scarry 
on a direst trade in their own or other 
enemy vessels with the enemy country.” 


Now, here, Zoller was prohibited by the 
Notifioation of the 8tb, or, at any rate of 
the 22nd August from leaving the country—a 
‘fact which was relied on by Mr. Justice 
‘Sargant. The actual desision in that oase, 
viz, that the princess, though of enemy 
nationality, was entitled to sue in the 
English Courts for an injunction to restrain 
the publisation of libels on her was approved 
‘by the Court of Appeal in Porter v. Freuden. 
berg (8) and in Sehaffenius v. Goldberg (12), 
the latter of whioh eases deoides that 
‘the right to sue is not lost by intern- 
‘ment. 

Farther, if it be urged that the 
‘transastiond in question must be judged in 
the light of the Proclamations actually in force 
‘at the date of the transaotion:and that the 
offieia] explanation of the 22nd August and the 
two Press Notes of 28th August had no 
legal authority, if may be urged in answer 
that this is taking & somewhat narrow 
‘view of the subject, and that it would 
not be unreasonable for the Controller or 
"he Liquidator acting under his direo- 
‘tions to abide by the spirit of the 
‘later: Proslamation, viz, No. 2 of the 9th 
September 1914, and which remained in 
force during 1915. ; 

As was eaid by Mr, Justiee Maoleod 
‘in Teatile Manufacturing Co. Liz. v. Salomen 
Brothers (4), speaking of affairs in Bombay 
during the latter half of 1914: 

“It is not to be wondered at that confront- 
‘atl with this bewildering array of Proslama- 
tions, Ordinances, Orders and official com. 
‘munications, abqunding in eonflieting pro. 
visions, the members of the mereantile 
community in Bombay, whether British sub- 


(12) (1916) 1 K. B. 284 at p. 208; 85 L. J, K. B. 
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jects, foreigners or enemies, remained para- 
lysed—unable to form any opinion as to 
what they sould do or what they sould 
not do.” l 
In ths present ease, however, we 
have to deal with the Controller, a 
Government Official, who presumably had 
special facilities for ascertaining the policy 
and intentions of Government, and if ne 
oessary of obtaining the highest legal ad-. 
vice, 
Further, in the present oase, Mr. Justice 
Maslecd, while holding that the) pre-war 
sontrasts became invalid and that the 
pledges were invalid, thought that the 
September settlement by oross-scontrasts 
was in itself valid, as was also the cone 
tract of 23th August (apart from the 
actual pledge) and that Zoller’s agency 
was not terminated by the war. The 
learned Judge left open the question 
whether the defendants sould in ang event 
claim fo rank as unsecured oreditors. 


1 think I have now stated enough 
to show that m 1914-15, the true legal 
position was open to doubt, at any rate in 
some particulars, As I have already said, I 
need not and I do not decide what that 
positiog was. I merely assume for the 
purposes of this case that the appellants 
are ocrreston this first branch of the 
0480, i 

I some aesordingly to the sesond branch 
whioh appears to me to bethe arus of the 
case, viz, on what legal grounds aan the 
plaintiffs olaim to recover the sale-prooeeda 
of the blankets. One may olear the ground 
by saying that their olaim is based solely on 
sestion 72, or alternatively, on section 65, of 
the Indian Contract Ast. They admitted 
that no claim based on the English Law apart 
from that Ast could succeed. The relief 


‘given in Gulabchand v. Fulbat (18) (where 


the illegal purpose had not been carried out) 
was, therefore, inapplioable, In view of suoh 
cases as Kearley v. Thomson (14) this admission 
was, I think, properly made, having regard 
to the appellants’ contentions that all the 
transactions were illegal. Nor need I son- 


sider whether if this Court was administering 


some fund, the mistake could be rectified [see 


(13) 8 Ind. Cas. 748; 88 Be411;11 Bom. L, R. 649, 
(14) (1890) 24 Q. B. D. 742; 59 L. J. Q; B.' 288) 68 
L. T, 150; 38 W. R, 614; 54 J. P, 804, 


Vel. LVIII] 
WOLF d SONS €, DADIBA KHIMJI & 00, 


Robinson, In re, McLaren v. Robinson (15) and 
Ainsworth, In re, Fnich v, Smith (10)], nor 
whether if the payment had been made to ita 
own offiser by a mistake of law the payment 
would be refunded [see Simmonds, Ha parte, 
‘Oarnac, In ve (17), Opera Limited, In re (18). 

Before us, section 72 was relied on 
first in argument. It was said that this was 
a oase of ‘money paid by mistake,” viz., a 
mistake of law, all parties thinkinz the son- 
tracts and pledges were valid and the debt 
due, When asked whether the appellants 
relied on any mistake of the then 
Liquidator, Counsel at firat said no, but 
at a later stage withdrew that answer 
“and said yes. I am not surprised at 
Counsel’s first answer. Thereis not a word 
in the pleadings about the Liquidator or 
Controller being under any mistake; no issue 
was raised about it: and neither of them 
went into the witness-box to say he had 
made any mistake, The amended plaint is, 
I think, based on a different seotion alto- 
gether, viz., section 65, as will be seen from 
looking at paragraphs 9, 9A and 14 and in 
partioular to the allegation i in paragraph 9 as 


to the agreement being ‘ disaovered to be viod.’ ’ 


We were referred by the appellants to 
paragraph 4 of the defendants’ supplemental 
written statement of 12th Ootober*1918, brit 
this only dealt with the oross sontraotsa of 
8rd September 1914 and was in answer to. the 
amended paragraphs 9A and 10 of the plaint. 
So, too, Issues Nos.5 and 5A refer to a 
mistake at the time of the settlement 
mentioned in issue No, 4, viz., the settlement 
by cross-sontracts on 3rd September 1914. It 
has nothing to do with any subsequent 
mistake by the Liquidator. 

It seems to me, therefore, that on the 
pleadings, this point under section 72 is not 
open to the appellants and that in any event 
there i8 not sufficient evidence of any pay- 
ment “by mistake.’ In the view I take, 
therefore, it is really unnecessary to aonsider 
whether .sestion 72 appliesto a mistake of 
law. But as the learned trial Judge did 


deal with this point, as it may be urged that 

(15) (1911) 1 Ch, 502; 80 LL. J, Oh. 881; 104 L, T., 
881; 65 S. J. 271. 

(18) (1915) 2 Oh. 96; 84 L. J. Ch, 701; 1181, T. 
9868; 31 T, L. R, 362 

(17) (1885) 16 f `B. D, 808; 55 L, J, Q. B, 74; 54 L. 
T, 439; 34 W. R. 4 

(18) (1891)2 Ch, si 60 L.J. Oh. 464; 64 L. T. 318; 
89 W. R. 881 on appeal (1891) 8 Ch, 260; 60 L, J, Oh. 
839; 65 L. T, 871; 39 W. R. 708. 
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an implied amendment of the pleadings was 
thereby made, and the ease argued on the 
assumption that there was some evidense of a 
mistake in law, I will deal with the matter 
on this footing. 

The next difficulty in the way of 
applying ,geotion 72 is seotion 21, whieh 
saya that “A contract is not voidable because 
it was caused by a mistake as to any law in 
force in British India.” Consequently, if 
seotion 72 applies to mistakes of law, a man 
might resover payments under sestion 72, 
although he could not avoid the sontract 
under sestion 21, Iam thinking, of sourse, 
of a case where the same mistake is made at 
the inception ef the sontract as on the pay- 
ment thereunder. Oounsel for the appellants 
admitted that in such a sase sestion 72 
would not apply. The payment in sush 5 
case, he said, would be made under the son- 


‘tract (which ex hypothesi could not be resoind. 


ed under section 21), and consequently the 
payment would not be by mistake. 

The appellants  oontended, however, 
that section 21 did not apply hore beaause 
there was no’ contract” as defined by seo. 
tion 2 (A), vis,, “an agreement enforseable 
by law." There was at most an ‘agreement 
not enforeeable by law” and, therefore, void 
This sontention is, I 
think erroneous on the fasts. In my judg- 
ment the Liquidator entered into binding’ 
agreements with the defendants for the sale 
of the blankets and bales and for the appli- 
cation of the proseeds in discharge of the 
defendants’ debt. The disabilities attashing 
to “Zoller did not apply to the Liquidator 
or the Controller. He, as Counsel admitted at 
the tria], had power to deal with the assets. 

Further the Enemy Trading Aot No, 
X of 1916 (Indian Manual, page 15), whieh 
was not cited to us, provides in seetion 13 
that- 

“ Any aot done after the 3rd day of August 
1914, by, or under the orders of, any offiser of 
Government in respect of the property, move: 
able or immoveable, of any hoatile foreigner 
or hostile firm whish, if this Aet had been 
in forse, sould have been validly done in the 
exercise of the powers conferred thereby, or 
which sould have been conferred thereunder 
is hereby validated.” 

Seotions 4 and 5 give wide powers for wind. 
ing up enemy businesses and dealing with 
their assets in aevordanee with the rules to be 
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made by the Governor General in Council, ` 


This provides in efiest that such a winding- 
up order isto have the same effect as if 
made by the Court under the Indian Com- 
panies Act, 1913, gubjeot to modifications to 
"be apeaified, 4 

Now one of the ordinary duties of a 
Liquidator confronted with a person claiming 
to be a seoured oreditor is to decide whether 
he will admit the claim or fight if, and if 
necessary, he will obtain the direotions of the 
Court, And subject to -the control of the 
Court he oan pay creditors or make any oom- 
„promise. or arrangement with creditors or 
persons claiming to be creditors (see Indian 
Oompanies Ast, section 234). But under 
gestion 3 of the Enemy Trading (Winding-up) 
Order, 1916 (see Indian Manual, page 284) 
Government takes the plase of the ' Court” 
_in applying the Companies Ast to this wind. 
ing-ap; and as appears by the  Notifiontior, 
Exhibit A to plaint, the present Controller 
ean exergise all the powers conferred on 
 Offioial Liquidators by &eotion 179 of the Indian 
Companies Act without the sanction or inter- 
vention of Government, and I think that the 
, powers under section 234 could also have : 
. been aorferred on him. 

1 am, therefore, of opinion tbat, apart 
from all other grounds, the aste of Tombroff 
and Mr. Hardy are validated by_sestion 13 
of the Enemy Trading Act, 1916, as being 
Bots which could have been validly done in 
exercise of powers whioh sould have been 
conferred under that Act. As I bave already 
pointed out the law at the time ‘was not 
olear, and I do not think that either of these 
gentlemen osn be blamed for preferring a 
settlement to a law suit, partieularly when 
they were told by their legal advisers that 
.the defendahts were right, 

It is not suggested that the wide 
powers given by seetion 6 of the Enamy 
‘Trading Aot, 1916, to the Governor-General 
in Council of cancelling sontrasts injurious 
to the public interest or re-vesting’ property 
transferred under them have ever been or 
could be exercised in the present 0888. 

I am, therefore, of opinion that the 
agreements entered into by the Liquidator 
with the defendants were " aontraots" within 
the meaning of the Indian Contract Aot and 
sould not be avoided under section 2l as 
being made under any mistake of Jaw. That 
being so, T am further of opinion that the 
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payments made to the Aldata wera pay- 
ments under this binding oontraot, and sould 
not be recovered under section 72, 

In this view of the oase, I need not 
deside whether seotion 72 oan ever apply to 
a mistake of law, Lut as at present advised, 
the passage referred to by the learned trial 
Judge in Pollock and Mulla (3rd Edition) at 
page 308 seems to me good sense: and 
good sense is generally good law. The 
passage in question runs :— 

"The man who has chosen to judge hia 
own cause upon all the fasts and has 
desided against himself, oannot appeal to the 
Court against his own judgment, whether it 
was well-informed or not.” : 

1 may also refer to the judgment of the 
Court of Appeal in Rogers v. Ingham (19) 
as showing the evils which would. result 
from allowing parties to re open transactions 
on the ground of some mistake of law 
having been made by them or their legal 
advisers. 

I may also refer to the Holsworthy Urban 
Oouncil v. Holsworthy Rural Council (20) 
where Warrington, J., held that a local au- 
thority was bound ‘to continue payments 
uader a compromise founded on an erroneous 
view of the law, notwithstanding that apart 
from suah eompromise the payments would 
‘be ultra vires. So, too, payments made under 
compulsion of legal proosas, whether in A 
.home or foreign Court of Law, sannot be 
recovered [see Olydesdale Bank, Uimited v, 
Schroder & Oo. (21)]. These fous English 
cases illustrate the general principles adopted 
in England, aud I only cite them by way of 
analogy. 

I should perhaps. have added that 
before us the appellants admitted that. the 
arrangement with Tombroff as to the ap- 
‘plication of the sale-proseeds of the blan- 
„kets amounted to a payment, Under these 
_ siroumatanves, I think n» real distinstion 
, arises between the few blankets sold before 
June 1915 and those sold afterwards. 

I may also add that the defendants, in 
the alternative, ecntended that the L'qui- 
.dator's agreements were a. is omapromae and 


(19) (1876) 8 Ch. D. 851 at 3 

or ae pp. 56, 357; 85 Dn T, 

(20) (1907) 2 Ch. 623; 76 L. J- Ch. 333; Um T. 684; 
71 J.P. 130; b L. G. R. 791; 23 T. L. B. 4 

(21) (1913) 2 K. B; 1; 82 Yi. J.. K, B. 760, 1081, T, 
936; 17 Com, Cas. 210; 96 S, J.519, | 
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and in any event valid, and they relied on 
Oallisher v. Bischoffsheim (22) and Miles v. 
New Zealand Alford Estate Oo. (23). In the 
view I take, however, it is unnegessary to 
decide this point. 

One other point may be noted, viz., that 
there isa clerisal slip in the printed judg- 
ment on page 9l as to the answer of tha 
learned trial Judge to the important issue 
No. 7, This should -olearly be in the 
negative and not ia the affirmative as 
printed. 

The ‘alternative claim of the plaint- 
iffs i 18 based on seotion 65 whish runs: — 


"When an agreement is discovered to be 


void, or when a contrast besomes void, any 
person who has reseived any advantage 
under such agreement or contrast is bound 
to restore it, or to make som pensation for it, 
to the person from whom he reseived it.” 
Now Ihave already held that the agree: 
ments with the Li quidator were valid. Con: 
sequently, i in my opinion, saction 65 does not 
apply to the payments in qiostion, as they 
were made to the defendants onder valid 
agreements and not under void ones, 
ut supposing for the sake of argu- 
ment that the payments were made under 
the contrata and pledges “ending 3rd Sep- 
tember 1914, and that the: Liqufüafor's 
agreements were mere machinery for carry. 
ing ‘ont these contracts and pledges, the 
appellants have still other diffisulties to 
contend with, The first arises .from the 
words " agresment diasovered to ba void." 
I agree with the learned trial Judge that the 
word “ 
dóes not apply to the pre war contrasts, for 
they were oontracts” within the meaning 
of the Indian Contract Aot and not “ngres: 
ments," As regards the subsequent Bgree- 
mente, the parties knaw all the material 
faots and I doubt whether the words ' 'dis- 
covered to be void" are really applicable to 
those agreements [sea Gulabchand v. Falbat 
(13)]. "The deoision in Jijibhai v, Nogit (24) 
san be supported as being based on the 
validity ofa ‘sollateral agreement for a refand, 
quite ‘apart from seotion 65 (see page 69: s). 


A (1870) 5 Q B. 449; 89 L, J. Q.B. 181; 18 W. 


Wi Mn 32 Ch. D. 26626 p. 291; 53 L, T. 219; 64 
L. J. Ch. 1035; 84 W. R. 669. 
(24) 3 Ind. "Das, 761; 11 Bom, L. R. 693 at p. 693, 
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Next, if the other bransh of the gen. 
tion is relied on, no "advantange" under the 
pre-war contracts had heen reseeived by the 
defendants when ex hypothesi they became, 
void on the outbreak of war. The plaintiffs! 
oase ia that there was no pledge till the 
5th August. It hardly, therefore, lies in 
their months to contend there was a pre-war 
pledge and, therefore, an antesedent advan- 
tage for which compensation must now be 
given. In any event the advantage which 
the plaintiffa are trying to recover is the 
payment made to the defendants in 1915, and’ 
not the pledge in 1914. The appellants, 
argued thas under seation 65 the advantage 
need not be reseived before the sontract 
besomes void or the agreement is dissovered. 
to ba void. This is not, I think, the 
true construction of seotion 65, I think the 
lina is drawn at the time the agreement 
is discovered to be void or when the contract 
becomes void 

In the result, therefore, I reapeetfully. 
agres with the learned trial Judge that the, 
payments in question cannot berecoyered by 
the plaintiffa under either sestion 72 or 65 of 
the Indian Contract Aot and that accordingly 
their claim fails. | 

As regards the osounter-olaim, the poai- 
tion at firat sight seems somewhat different, 
for here it is the defendants who are slaiming 
moneys in the hands of the Liquidator, viz , the 
part pr»eeeds of the cotton bales, This claim’ 
is based solely on the arrangement with Tom. 
brof. They say that by virtue of that 
agreement the Liquidator holds those moneys 
as earmarked or upon trast for them: that ha 
ean only discharge that obligation or brusat 
by paying them the moneys: that they will 
then hold those moneys just as if the sale. 
proceeds had been paid. to them in tha firat 
insbanae: and that their ultimate right to 
retain them will depend on the deoision of 
this Court on the olaim, 

On this point also I agree with the 
desision of the learned trial Judge. The 
defendants have ohanged their position on the 
faith of & promise whieh, in my op'/nion, waa 
validly made to them by the former Liqai- 
dator, and I think that promise is binding on 


» the present Liquidator. 


It was next contended by the appel. 
lants that the promise only eappliel to the 
defendants! "oliin" generally ani dil not 
ainis any specids sum to bə due, and that 
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accordingly the whole olaim could be repu- 
diated. This, I think, is not the trae view. 
The defendants’ aecount might no doubt be 
youshed, and details such as godown rent 
ehallenged: but no repudiation of the mort- 
gage itself was intended by the parties. 
That, asthe correspondence shows, was regard- 
ed as valid at any rate with respest to the 
blankets. Nor in the view I take is this a 
ease where the assistance of equity is asked 
towards oarrying oat an illegal agreement as 
in Mohort Bibee v. Dharmodas' Ghose (25). 

In substance, therefore, it seems to me that 
the defendants’ asse on the sotton bales stands 
or falls with their case on the ootton blankets, 
They have sucseeded on the slaim. I think 
they also suoeeed on the sounter-olaim. 
` The appeal, therefore, of the plaintiffs 
should, in my judgment, be dismissed with 
goats, It will not, however, be necessary to 
proseed with. the saecsount dirested by the 
deoree, as the parties have sinee agreed on 
the figures. But this need not, I think, be 
mentioned i in the order we make. 

. HEATON, J.—1 agree that tbe Liquidator 
entered into valid agreements with the 
defendants regarding the sale of the blankets 
and of the sotton bales and for the disposal 
of the proseeds, And I think so for the 
reasons stated by my learned brother. That 
being so, the plaintiffs’ slaim must fail, for 
neither section 72 nor section 65 of the 
Indian Contraet Act oan possibly apply to 
what in this ease happened, in fulfilment of 
those valid agreements, 

' I, therefore, agree that the appeal must be 
dismissed with ooste, 

Appeal dismissed. 


(25) 80 I. A. 114 at p. 126; 5 Bom. {L. R, 421; 80 C, 
588, (P. 0.) 7 CO, W., N. 441; 8 Sar, P. C. J. 874, 
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insufficient and without reasons—High Court, power of 
interference of. 


Where an Appellate Court reaches a finding on 
evidence legally insufficient to support it, and fails 
to give any reasons for the finding, the High Court 
will interfere in second appeal. [p. 484, col. 1.] 


Second appeal from the desision of the 
District Judge, Manbhum. 

Messrs. K, Hasnain and N, N, Sen, for the 
Appellants. 

Mr. A. B, Mukher,t, for the Respondents. 


JUDGMENT,— This second appeal has 
some for final deeision by this Court after 
remand to the Distriet Judge of Manbhum. 

The plaintiff on the 15th Kartik 1294 
obtained from the predesessor-in-interest of 
the defendant No. 4, the Zemindar, a Patta 
which was to the following effeot: 

"The entire Mauza Penra.........belongs to 
me by virtue of my khorposh right and I 
am in possession of the same. In the said 
Manza there is a plot of land, known as 
Kulya Baid, the rent whereof is Rs, 4.8.0, 
I grant you Jote Patta of the said 
land fixing the aforessid Jama from the 
eurrent year 1294, From the present year, 
on payment of the said Jama of Ra, 4-50 to 
me you and your sons and grandsons in 
suscession shall possess and enjoy, in great 
felicity, the said land either eultivating 
directly or by letting out the same to 
tenants... ...."' 

Then afterwards follow the boundaries, 
whish are: 

Bast— Danga. 

West— Jore Nadiand Ghulijan. 

North—Soori Rasta. 

South— Obatani (small-hill) and border of 


ihe field of Krishna Mahto. 


` The area of the plot demised was not 
given in the Patta, the purpose of whieh 
was, it seems, to seeure the reelamation 
and sultivation by the plaintiffs of landa 
which until its date had been waste. 

The defendant No, 4 as Malik subsequently 
brcught ejeotment sults against two Domes 
who, he alleged, were in possession as tres. 
passers of certain lands whioh are olaimed 
by the plaintiff to be part of the Knlya 
Baid plot leased to the plaintiffs, These 


'" guita were deereed ee parfe in favour of 


defendant No. 4 and the latter obtained 
symbolieal possession, of them from the 
Court. When defendant No. 4 attempted to 
take possession, the Bahan, ' institnted!pro- 
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ceedings under seotion 107 of the Code of 
Criminal Procedure against him, but these 
were sonverted. into proseedings under ses- 
tion 145 of the Code of Criminal Prooedure 
whieh eventually resulted in favour of defend- 
ant No.4  Thereuponthe plaintiffs institut- 
ed the suit ont of whieh this appeal arises 
and in which they slaimed that lands from 
which the Domes were ejested were part of 
those demised to them by the Patta of 1294 
which ineluded the whole of the Kulys, Baid 
plot, They also slaimed to have obtained 
title by adverse possession to certain Danga 
land east of the Kulya Baid plot, Their 
olaim by adverse possession was dropped 
and does not some into question in this 
appeal, 

The defendant resisted the elaim as to 
the Kulya Baid plot, asserting that the area 
leased was not 54 bighas 18 cottahs, as 
alleged by the plaintiffs, but a much smaller 
plot measuring about 4 beghus 15 dhurs 
only. The Munsif appointed a Commissioner 
to visit the lands, hold an investigation and 
make a map, comparing the boundaries of 
the lands as shown in the Patta with the 
boundaries of the land elaimed by the plaint- 
iffs. 

The map prepared is before theeCourt 
and shows the area elaimed by the plaintiffs 
and a mush smaller area ineluded therein 
found by the Commissioner to be the land 
leased to the plaintiffs aesording to the 
boundaries in the Patta. 

There isa Jore along the western side of 

the whole area claimed by the plaintiffs and 
this is also tha western boundary of the 
plot of the demised lands as found by the 
Commissioner. Likewise the eastern boundary 
both of the area slaimed and of the plot 
marked ont by the Commissioner is Danga 
land. - The northern and southern boundaries 
have given rise to the main dispute in the 
6888, 
MB The Patta mentions the Suri Rasta as the 
northern boundary. The map shows, and it 
is admitted by the parties, that there are 
two Suri Rastas; one is far to the north and 
does not fall within or on the boundary of 
Mauza Pendra, but runs through Mauza 
Kaldi, this is the northern boundary of 
the disputed Jand as olaimed by the plaint- 
iff, Another Suri Rasta, further south, runs 
through Manza Pendra, andis the northern 
boundary found by the Commissioner, 
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As regards the southern boundary, the 
Patta mentions a Ohatani or hillock, It 
appears there are two such hillocks, a black 
Chatani anda white Chatani, the latter ig 
north of the former. The Commissioner 
found that the black Ohatani was meant, 
beeause it adjoined the northern boundary 
of Krishna Mahto’s field and was in oon. 
tinuation of it. l 

The Munsif desided that the boundaries 
found by the Commissioner tallied with those 
mentioned in the Patta, while the plaintiff 
failed to substantiate his ease. He gaye the 
plaintiff a deeree for the leased area as found 
by the Commissioner. 

On appeal the Additional Subordinate 
Judge reversed the deeree of the Munsif, 
He relied on the admission by the husband 
of defendant No, 4 that Kulya Baid extenda 
up to the northern Suri Rasta and on the 
conclusion he had formed that the eject- 
ment suits against the Domes were sollusive, 

On appeal to this Court Atkinson, J., found 
that the Subordinate Judge had failed alto: 
gether fo apply to the eonstruotion of the 
Patta in question the ordinary legal rules 
ofoeonstruetion applieable to the Patta and 
Buah like written instruments, that he had 
ignored the deseription of the eastern and 
western boundaries and that he had not 
presisely assertained what in fast were the 
boundaries on the four sides. He held that 
the Subordinate Judge's findings were not 
eonalusive findings of fact and that the 
Subordinate Judge had not applied his 
mind to a fair and proper sonstrustion of 
the Patta whieh he was required to construe, 
He also held that the Subordinate Judge's 
finding that the  ejeotment desrees were 
eollusive was not supported. He remanded 
the ease to the lower Appellate Court with 
direstions to aseertain the eastern and 
western boundaries and, having found 
those, to some to a finding what the 
northern and southern boundaries really 
were. 

The learned Subordinate Judge on 
remand has found that it is the southern 
Suri Rasta that is the northern boundary 
Patta and that the 
other boundaries are as found by the Com. 
missioner. He thus supports the Munsif’s 
decision. 

Before me itis now  eontended that the 
Subordinate Judge haying desided what th 
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boundaries were, his findings were findings 
of fast with which this Court could not 
interfere and that, therefore, I oan, and 
should disregard the order remanding the 
ease to the lower Appellate Court and 
the reasons given for that remand, and 
shonld hold that there ia no second KANG, 
against the judgment of the Additional 
Subordinate Judge. in support of this 
argument the cases of Bara Estate Lil, 
v. Anup Ohandra (1) and the East Indian 
Railway Company v, Ohanga Khan (2) were 
relied on. 

` A mere perueal of the Patta andof the 
judgment of the Additional Subordinate 
Judge eonvinees me that there was good 
and ‘suffisient reason to set aside the 
dearee in second appeal. I agree with 
the opinion expressed by Atkinson, J, 
that the evidence was legally insnffisient 
to show that the ejestment desrees were 
sollusive, and that the Appellate Court 
failed to give any satisfactory reasons for 
the finding. I agree, too, that the Addi. 
tional Subordinate Judge failed properly to 
construe the Patta. 

As to the ejestment suits, though the 
deoress were passed ex parie, and though 
the plaintiffs were not parties to the suits, 
the Appellate Ocurt was not at liberty to 
find those snits sollusive unless it oonld be 
shown that there was good evidense of 
sollusion, and we are not shown that there was 
any. The desrees were valid and subsisting 
and had not been attacked, 

As to the sonstruction of the Patta, it 
mentioned that the lessor was in possession 
of Movzi Pendra, that a plot of land 
called Kulya Baid was in the said Mauza 
and it gavs lease of Kulya Baid in the 
said Mauza, defining the boundaries. The 
Appellate Court was not at liberty to 
include in the area demised any land 
lying- outside Pendra iu another village. 
It may be, as admitted by defendant No. 3, 
that Kulya Baid extends up to the 
northern Suri Rasta, but it was only so mush 
of the plot as lies in Pendra that was 
leased: while the area shown in the map 


of the Commjssioner tallies exactly with 


(1) 41 Ind. Cag. 837; 2 P. L, J. 663; 2 P. L. W. 71 
(1917) Pat. 242. 

(2) 28 Ind. Cas, 245; 190. W. N. 1034; 22 0, L. J 
212; 42 C. 888, 
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the desoripticn and boundaries given in 
the Patta, the area claimed by the plaint- 
iff does nof, sinc» he olaims a portion of 
land falling outside Pendra and in another 
village, if the northern Sari Rasta is taken 
as the northern boundary. 

It ig further improbable that an area of 
54 bighas would bə leased on a rent of 
Rs. 4-80, whioh is a light rent even 
for 4 bighas 15 dhurs of land during reclama- 
tion. 

I acoept the findings of the Sabordinate 
Judge on remand, and restore the deoree 
of the Munsif, the desras of the lower 
Appellate Court being set aside. 

The appeal is allowed with eosts in both 
Appellate Conrta, f 

Appeal allowed. 
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Appeal, second——Finding of fact-—Finding that suit 
contentious, whether can be interferéd with — Transfer. 
of Property Act (IV of 1882), s 52, 


A finding of fact, e. g. that a suit was contentious 
within the meaning of section 52 of the Transfer of 
Property Act and that it was actively prosecuted, 
is binding on the High Court and cannot be inter. 
fered with in second appeal. [ p. 486, col, 1.] 


Appeal against the, order of Sir George 
Knor, Kr, Acting Chief  Justise, dated 
the 6th of August 1917, in Second Appeal 
No. 434 of 1916, 

Mr. Saila Nath Mukerji, for the Appel- 
lant. 

Mr. UV. S. Bajpai, for the Respondents. 

JUDIMENT.—This appeal arises out of 
tke following fasts. The plaintiffs, who ara 
the appellants before us, came into Court 
alleging that they and the defendants firat 
party were joint owners of a certain fixed 
rate tenure; that the defendants second 
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party alone were recorded in Government 
papers as the owners thereof; that on the 
30th of June 1908 the defendants lst party 
transferred their half share in the property 
to the defendants 3rd party; that on the 
15th of Maresh 1909 the plaintiffs brought ü 
suit for a deslaration of their right to a half 
share in the holding impleading the defend- 
ants firat party. Two daya after the insti: 
tution of that suit, that is, on the 17th of 
March 1909, the defendants first party 
transferred the remaining half of the holding 
to the predesessor-in-title of the defendants 
sesond party. That suit was desided ex parte 
on the 27th of May 1909, The plaintiffs 
‘then attempted, in the Revenues Court, to 
-have their names recorded; but failed. 
They thereupon brought the present suit for 
joibt possession of tha property against all 
-three sets of deféridants. The Odurt of first 
„instanoe dismissed their suit in respect to 
‘half of the property, that is that half that 
had .Been sold on the 30.h of June 1906, 
but it gave them a deoree for joint posses. 
sion of thé other half of the property. 
The plaintiffs were salisfied with this decrae 
but the defendants second party appealed. 
The Appellate Court upheld the decree of 
the first Court. The defendants sésond party 
then estie to this Court on sesondgppeal. 
The learned Judga of this Court first 
remitted two issues as followsr:—first, "whe- 
ther independently of the deeree of 1:09 
the plaintiffs have proved any title to the 
land iu dispute,” seaondly; "whether the 
plaintiffs have proved possession within 
limitation.” These two iasües went baok and 
wera desided by aüother Subordinate Jüdge, 
who held that independently of the decree 
of 1909 the plaintiffs had failed to prove 
any title and Kad sot proved possession 
within limitation, The learned Judge of 
this Court, who heard the appeal on the 
return of these findings, came to the conolu- 
sion that the sait of 190) was not in reality 
a contentions uit within thé meaning of 
sestion 52 of the Trarster of Property. Aat; 
that, therefore; the. plaintiffs having failed to 
prove title independently of the deoree in the 
former suit; their suit shonld fail. He allowed 
the appeal, set aside the deerses of the Uourts 
below and dismissed tha plaintiffs’ suit iri toto. 
. Bafdre us it is ürged and with sonsider- 
‘able foroa that this Court was bound 
by the findings of fast at who the 
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Court below arrived, It is pointed out 
that the lower Appellate Court astually 
framed an issue as to whether or not the 
previous snit of 1103 was fraudulent and 
oollusive, that it remitted that issus to the 
Cour& of first instance, that that Court held 
that it was a bona fide anit, and that the 
lower Appellate Court adopted that finding 
and same to the same sonolusion. Wa 
think that there is sonsiderable forse in 
this argument. The learned Judge before 
whom this ease was argued remarked in his 
judgment as follows:— What the Court had 
ta consider was a suit brought by a plaiatiff 
who had no title to the property in dispute." 
This was assuming a point against the 
plaintiff in this suit whieh had bean 
desided in their favour in a previous suit, 
The judgment goes on to say: "It was 
instituted on the 15th of Marsh and it 
game to a sonelusion, and that sonelasion an 
ex parte one, by the 27th of May 1903, that 
is within a little more than two months 
after the institution of the suit; Baaring 
these facts in mind, I cannot agree with tlie 
lower Appellate Court that the suit was in 
reality a contentions suit. It appears to 
me that the whole ofthese proseedings in 
Marah 1909 were of a collusive or frau- 
dulent character and although a anit wis 


apparently instituted aud the matter 
terminated into a desree, I am not 
prepared to hold that the suit wai a 
eontentious suit aatively proseouted 


within the meaning of sestion 52 of the 
Transfer of Property Act.” In other words, 
it may be said that the learned Judge 
went behind a olear finding of faot bsacause 
he disagreed with it. This, as their Lord» 
abips of the Privy Counsil have remarked, 
‘is sontrary to law." The faots pointed 
out by the learned Judge are not in 
themselves suffisient to form the basis of 
a finding that the suit was a aollusive 
suit. It may be perfeotly true that the 
defendants second party were aheated and 
defrauded by the defendants first party, 
but thera is not a scrap of evidenes to 
show that the plaintiffs were any party to 
that fraud. In fast both the Courts below 
have come to the ‘opposi  econolusion. 
There was no onus on the plaintiffs in 
the present suit to prove their title inda. 
pendently of the desrea of 1909. They 
based their olaim upon that deszee, They 
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put it in evidence in Court, and the 
bare. fact that they. were unable to prove 
apart from it any title is not sufficient 
ground for holding that they had solluded 
with the defendants first party to defraud 
the defendants second party, In our 
opinion this Court was bound by the 
finding of faot at which the lower Appel- 
‘late Court arrived. That suit being a 
bona fide suit, if was oontentious from the 
day it waa instituted to the day of its 
desision, It was no fault of the plaintiffs 
if the defendants first party did not some 
into Court to defend. The defendants 
second party purchased the property pendiug 
the decision of that suit and section 952 
of the Transfer of Property Aot slearly 
applies as the suit was oontentious and 
was actively prosecuted, for it was proseout- 
ed up to a desree in favour of the 
plaintiffs, In the present suit if is not 
open to the Court to go behind that 
deeree in these cireumstanses. The title, 
therefore, being established in the plaintiffs 
as against the defendants second party, 
the plaintiffs were entitled at least to the 
desree given to them by the Court of 
first instance and upheld by the lower 
. Appellate Court. We allow this appeal, 
get aside the deoree of this Court and 
restore the decree of the lower Appellate 
Court. The plaintiffs will have their costs 
of both hearings in this Court. 


Appeal allowed, 


PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE DEOREE No, 1289 
or 1917. 

Mareh 19, 1919. 
Present:— Mr. Justice Roe and 
Mr. Justiee Coutts. 

Purohit BROJOKISHORE RAM— 
PLaINntIFF—APPELLANT 
VETSUSs 
Maharaja Kumar JAGAT MOHAN NATH 


SABI DEO— RESPONDENT. 
Custom—Ohota Nagpur—Putra poutradik, meaning 


Of. 3 


. Oalentta High Court are erroneous, 


According to the custom obtaining in Chota 
Nagpur, the expression putra poutradik means heirs 
male, and the expression putra poutradik mai warisan 
kayem mokamiyan means, equally, only heirs male. 
[p. 467, cols, 1 & 2.] 

Appeal against a decision of the Judicial 
Commissioner, Ranchi, dated the 20th July 
1917, affirming that of the Subordinate 
Judge, Palamau, dated the 28th February 
1916, 

i Mr, Rai Gursaran Prasad, for the Appel- 
ant, 

Mesars, Kulwant Sahayand Radha Radhesh 
Narayan Singh, for the Respondent, 

JUDGMENT. 

Hoz, J,—The plaintiff in this case sued 
to resover from the Maharaja of Chota 
Nagpur a jagir from whieh he had been 
evieted. This jagir was granted to him 
and to his putra poutradsk mat warisan kayem 
mokamiyan. It was admitted in the pleadings 
that in grants made by the Maharaja of Chota 
Nagpur and his family the words puira 
pouiradik standing alone would convey only 
an estate dessending in the male line, but 
an attempt was made to show by evidence 
that being aware that sueh words would 
convey such an estate only, the grantor 
deliberately added the words mat warisan 
kayem mokamiyan in order to make it 
clear that the grant was not only to the 
descendants of the grantee in the male line 
but also to all persons who would inherit 
under the Mitakshara Law, and also to 
persons who might acquire an interest by 
purehase from sueh dessendants. Now the 
ease of Ram Saran Lal v. Ram Narain Singh 
(1) has been eited as being inthe appel- 
lant’s favour, But their Lordships of the 
Judieisl Committee have lately advised His 
Majesty in a judgment not yet reported . 
[Ram Narain Singh v. Ram Saran 
Lal (2)] that the sonslusions of the 
Their 
Lordships say: ‘There ean be no donbt 
that a jagir must be taken prima facte to 
be an estate only for life, although it 
may possibly be granted in sueh terms as 
to make it hereditary....But the terms 
which wil make the grant of a jagir a 
grant of an estate of inheritanee must, if 


(1) 28 Ind. Cas. 610; 42 C. 805; 19 C. W. N. 466, 

(2) 60 Ind. Cas. 1: 29 C. L. J. 832; 86 M. L. J. 844; 
17 A. L J,898; 21 Bom. L. R. 597; 23 C. W.N. 806; 
46 0. 688; (1919) M. W. *N. 618; 26 M. L. 7T. 
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they. are to be eonsidered alone, be terms 
whish are not ambiguous, and must slearly 
show whether it was intended by the 
grantor that the right of inheritanse should 
be. general or should be sonfined to a parti- 
sular olass of heirs,” And their Lordships 
go on further to say that they  assepted 
the finding of the learned Subordinate 
Judge upon the evidence, oral and doou- 
mentary, that there is a eustom in Raj 
Ramnagarh that jagirs are resumable on 
failure of heirs male in the male line of 
the grantes, and for these reasons desided 
that the estate in question was an estate 
resumable on the failure of heirs male. 


“ In this sase it was not required that 
evidence upon the oustom should be taken, 
for the oustom was admitted in the plead- 
ings. It follows that the burden of proof 
was on the plaintiff to show that the 
grantor of this estate intended to confer 
an estate heritable not only by heirs male 
but also by all heirs under the Mitakshara 
Law. The Courts below were of opinion that 
he had failed to prove this and we see no 
reason to differ from the finding upon the 
point. 

. In my view the words “mat warisan 
kayem mokamtyan” add nothing to the 
words “putra poutradik,’ It haw been 
eonsistently held that putra poutradtk in its 
Ordinary acceptance must be taken to 
include, in the words of the Judisial Com. 
mittes in the ease of Hkradeshwar Singh v, 
Janeshwarit Babuasin (3), “females as well 
as male heirs where by law the estate 
would desoeend to such heirs," Mat warisan 
adds nothing to this meaning and kayem 
mokamiyan adda’ nothing to it, The whole 
phrase means no more than the heirs who by 
law would be entitled to suoseed to 
the estate. The meaning attaching to 
these words in Bengal cannot be sonsidered 
in this ease. We must sonsider the phrase 
from the point of view of the  eustom 
of the locality, and the eustom of the locality 
being admitted to be that the words “putra 
poutradik” mean only heirs male, it follows 
that the eustom. of the loaslity must bs 
that the words “putra poutradik mat warisan 


(8) 26 Ind. Cas. 417; 42 O. 582; 18 O. W. N. 1249; 
37 M. L, J. 373; 16 M. L. T. 882; LL, W. 86?; (1914) 
M. W.N. 807; 12 A, L. J, 1217; 210. L. J. 9; 17 Bom, 
L. R. 18; 41 L A. 275 (P. v) 
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kayem  mokamiyan" mein equally only 
heirs male, The appeal is dismissed with 
sosta, 

Courts, J,—I agree, 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sxeconp Orvic Arrear No, 902 ow 1917, 
July 15, 1919. 
Present: —dustise Sir P, C. Banerji, Ke., and 
Mr. Justice Wallach. 
DURGA PRASAD —PLAINTIFF— 
. APPELLANT 
t6ersus 
BHAJAN AND OTHERS—DEFENDANTS— 
RESPONDENT, 
Hindu Law—Joint family—Morigage by father— 


- Sale after father's death —Vendee suing for redemption 


—Necessity, want of, whether can be pleaded by 
mortgages. 


B., the father of a joint Hindu family, mortgaged 
the family property to J. On B's death, his son R. 
became the head of the family and executed a gale- 
deed of the mortgaged property in favour of D, who, 
by virtue of the sale, brought the present suit for 
redemption impleading the sons of the mortgagee— 
the mortgagee having died—and R. as defendants. 
The mortgagees contested the suit on the ground of 
want of legal necessity for the sale: 

Held, that the suit must succeed as it was not 
open to the mortgagees to advance as a defence the 
plea of absence of legal necessity. [p. 488, col. 1.] 

Second appeal against the desision of 
the Distrioót Judge, Jhansi, dated the 
26th of May 1917, 

Mr. J. M.Banerjt, for the Appellant. 

Mr. M. L. Agarwala, for the Respondents, 

JUDGMENT.—This appeal arises out of 
a suit for redemption of a mortgage made 
by one Baiju in favour of Jaman, the 
father of defendants Nos. 1 and 2, 
Baiju is dead. He left two sons Ram Din 
and Phunki, Phunki died leaving sons who 
together with Ram Din have been found 


to be members of a joint family, Ram 
Din is the head of that family. He 
executed a sale deed of fhe mortgaged 


property in favour of the plaintiff, and by : 
virtue of this sale-deed (bg plaintiff has 
instituted the present suit for redemption, 
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The defendants are (1) the sons of the 
mortgagee and (2) Ram Din, the plaintiff's 
verdor, The Court of first instance 
dismissed the suit on the ground that it 
had not been proved that there was legal 
necessity for the sale made hy Ram Din. 
This decision has been affirmed by the 
lower Appellate Court. In our opinion the 
Courts below have erred in dismissing the 
suit upon the ground mentioned above. 
Ram Din is the head of the family and 
appsrently exeeuted tha sale-deed in favour 
of the plaintiff in that oapacity. He 
represénts the joint family whisk has been 
fourid to donsist of himsdlf and his 
nephews. No question as to bis authority 
to transfer the property arises in thiš dáse 
as between the mortgagees and the plaintiff, 
That i8 á quéstion betwéén him shd his 
ao-sharers. He his exeéotited the sale deed 
In the plaintifi’s favour and that is not 
deniéd; Hè being the héad of the fimily 
was competent to exeoüte ae sale, but 
mn as between him and his né 

ihe sale would be. a valid and binding 
sale is not a question which arises in tho 
present suif. The defendants mortgagees 
are not exititled , to pit it forward as an 
answer to the claim. In our opinion the 
suit oüght to have been tried upon the 
merits, Thé rulings to which the Oourts 
below Hava referred do not géém to us to 
have any bearing on the present osse, 
There is no question of non-joinder of 
parties, as Ram Din i8 thé head of the 
joint family and représenta that family and 
thé members thereof. Weallow the appeal, 
set aside the decrees of the Courts below and 
remand the coase to the Court cf 
first instance with directions to re admit 
the suit upon its. original number in the 
register phd try it on the merits, Coats 
here and hitherto will be costs in the cause 
and the costa in this Court will include 
fees on the higher soale. 


Appeal allow2d, 
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LOWER BURMA CHIEF COURT. 
Sgcoxp Civit APPkaL No. 123 or 1916. 
January 4, 1918, 

..— Present: — Mr. Justice Maung Kin, 
TAUNG MRO AND ANGTHER-—- ÁPPELLANTS 
| . tersus "T 
AUNG NYUN AND ANOTHER— RESPONDENTS. 
Buddhist Law, | Burmese—Inheritance—Yownger 
brothers and sisters, whether preferred to elder ones— 
Full blood, whether emcludes half blood-—Nearer 
and remote relations, preference between, 


It is settled law, among Burmese Buddhists, that 
as between elder brothers and sisters and younger 
brothers and sisters, the former are excluded by the 
latter in matters of inheritance. [p. 489, col, 1.] 

The rule that the relations nearer in degree exclude 
the more remote, is limited in its application to full 
blood relations, and full blood relations exclude half 
blood relations, although the latter are nearer in 
degree, [p. 489, col, 1.] 

Mr. May Oung, for the Appellants. 
Mr, Sin Hla Aung, for the Respondents, 


JUDGMENT.—Some lady whose name is 
not known had three shildren, (1) Kyun Ma 
by her first husband, (2) Ma Wa Byu, 
and (3) Chi Paung by her second husband. 
Kyun Ma died, so did Chi Paung and Chi 
Paung’s children. Then Wa Byn died leav- 
ing no children or other direst heirs, The 
dispute is as regarda Ma Wa Byu's estate 
and between Mi Ein Tha Pyu, the shild of 
Kyun Ma, and Aung Nyun and San Shwe 
U, grandchildren of Ohi Paung. The lower 
Oourts have given one half to Mi Hin Tha 
Pyu and one-half ts Aung Nyun and San 
Shwe U, Taung Mro is the husband of 
Mi Fin Tha Pyu, and has no interest in the 
estate and should not have been brought on 
the record at all. 


The position is as follows:—AÀung Nyon 
and San Shwe U are related to the deceased 
as grand nephews through their grand- 
father who was her full brother. Mi Hin 
Tha Pyu may be described as a niese of 
the deceased by her half sister. It has been 
argued for Ma Hin Tha Pyu that inasmuch 
as she is the niece, she is nearer in degree 
of relationship to the  deseased than the 
grand-nephews, that is the latter are one 
degree remoter than she is, and that she; 
therefore, exeludes them, For the other side 
it is pointed out that they are full blood 
relations of the déseased, while Mi Ein 
Tha Pyu is oply half blood. They day 
tliat, moreover, their qpponenf is a child of 
the elder sister of the  deseased and that 
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in order to dessend to her, the inheritance 
will have first to aseend to the elder sister 
and thus offend the rule against the assent 
of inheritanse, whereas their grandfather is 
a younger brother of the deceased, They, 
therefore, claim that they exslude Mi Ein 
Tha Pyu but they have not filed any aross- 
appeal. 

. Theré is a surprising absence of texta on 
the point. 

To my mind the first point to be seriously 
considered is as between Kyun Ma and Chi 
. Paueg who would exslude the other, if 
they were claimants to the estate, {í can 
find no text which deals with snoh a sase. 
There are texts which deal with the rights 
of the ehildren of a common father or 
mother by different wives or husbands in 
the estate of the father or mother, as the 
dase may ba, but they ara not usefal even by 
way of analogy. I oan find no text whioh says 
that a person may share in the estate of his 
deceased half brother along with the daseased’s 
own or full brother, In my judgments fall 
blood relations exslade half blood rela‘ions, It 
follows that Kyun Ma's desoendants cannot 
elaim any share in Ma Wa Byu'a estate 
so long as there are full blood relitions living. 
I also think that there is muoh forga in 
the sontention that the faot that Kyun Mi 
is the elder sister of Ma Wa Byu is in 
the way of Ma Hin Tha Pyu. It would 
be offending the rule against the asoent of 
inheritance to sallow her to soma ir, as it 
is settled law that as betwaen elder brothers 
and sisters and younger brothers and 
sisters the former are exeluded by the 
latter. “Not being a full blood relation of 
the deoeased, [do not think Mi Hin Tha Pyu 
ean elaim the benefit of the rule that the 
nearer in degree exeludes the more remote 
as against the full blood relations. For these 
reasons I would hold that Mi Ein Tha Pyu 
is not entitled to any share in the estate 
of the deseased, and she is fortunate that 
the opposite parties have not appealad. The 
appeal is dismissed with costs, 


App:al dismissed, 
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PATNA HIGH COURT. 
APPEALS FaOM ORIGINAL DEGREEB Nos. 203 
AND 165 or 1917. 
July 9, 1920. 
Freient;—Mr. Justioe Coutts and 
Mr. Justióe Das. 
In F. A. No. 203 or 1917 
Rat Bahadur BAIJNATH GOENKA— 
Derenpant No. 4—APPELLANT 
versus 
Babu DALEEP NARAIN SINGH 
AND ANOTHER—PrLAINT.FE?, Babu KARU 
SINGH AND OTHERI— DEFENDANTS 
— RESPONDENTS. 
In F. A. No. 165 or 1917 
Babu BHAGWAT PROSAD SINGH 
—Da£zNDANT lst PARTY — APPELLANT 
versus 
Babu DALIP NARAIN SINGH AND OTAERS 
— RESPONDENTS. 
. Hindu Law —Joint family—Mortgage, suit on— 
Manager, whether represents other members of family 
—Mortgage—Charge paid off by mortgagee, whether 
extinguished—Intention—Procedure— Petition raising 
question of law made to Court —Duty of Court, 


In & mortgage suib the managers of & joint. family 
effectively represent the interests of the members 
of the family.[p 491, col. 1.] 

The ordinary rule is that a man having a right tó 
act in either of two ways shall be assumed to have 
acted according to his interest, Therefore, the mere 
fact of a charge having been paid off does not 
decide the question whether it is extinguished, It 
depends on the intention of the mortgagee and 
where it is manifestly to his advantage to keep it 
alive, equity ought not to destroy it. [p 4133, col. 1.] 

It is desirable that when petitions raising import. 
ant questions of fact or of law are presented before 
a Uourt, the Court should proceed to deal with such 
petitions. The failure todo so may, in many cases, 
involye a remand, which is always undesirable. 
[p. 491, col. 1.] | 

Appeal from a deoision of the Additional 
Subordinate Judge, Monghyr, dated the 17th 


April 1517, wW 
Merara, Fakhruddin and S. M. Dutta, for the 
Appellant in F. A, No. 165 of 1917, 
Mr. Jagannath Prasad, for the Appellant 
in F. A. No. 203 of 1917, 


Messrs, P. N. Sinha, N. C. Sinha and 
Jdgannath Prasad, for the Respondents in 


.F. A. No. 165 of 1917. 


Mesara, P. N, Sinha and N. O. Sinha, for 
the Respondents in F. A, No, 203 of 1917. 
JUDGMENT. 
Das, J — These analogous appeala somo 
before us from the judgment of the learned 
Additional Subordinate Judge of Monghyr 
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and arise out of a suit instituted by the 
plaintiffs-respondents to enforce a mortgage 
bond against the defendants first party. The 
plaintiffs brought on the record the sub- 
scquent  purshasers and mortgagees as 
defendants third party. The suit was resist- 
ed by the .defendants first party as well as 
by. Rai Bahadur Baijnath Goenka, who was 
sited in the action as defendant No. 4, and 
one of the defendants third party, His oon- 
tention appears to have been that as regards 
his mortgage he.was entitled to priority over 
the plaintiffs. The learned Subordinate 
Judge overruled the eontentions advanced on 
behalf cf the defendants first party as well 
as those advanoed on behalf of Rai Baijnath 
Goenka Bahadur, First Appeal No. 165 of 1917 
is the appeal preferred by Babu Bhagwat 
Prosad Singh, who was eited as defendant 
No, 2 in the action and as one of the defend- 
ants first party. First Appeal No. 203 of 1917 
is the- appeal preferred by Hai Baijnath 
Goenka Bahadur, 

It will be convenient to deal first ka 
the appeal preferred by defendant No, 2 
The first pomt urged on his behalf was that 
‘the suit was bad for non-joinder of parties 
inasmuch as certain necessary parties having 
an interest in the mortgage security were 
‘not joined as plaintiffs in this action. This 
objection is formulated in the third paragraph 
Of the plaint, and it appears therefrom that 
plaintiff No. 1 has one son and plaintiff 
No. 2 two sons who are all joint with the 
plaintiffs as members of a joint Hindu 
family. In order to appreoiate this point 16 
isnesessary to deal with sertain antesedent 
events. t -appears that Narsingh Narain 
Singh father of defendants Nos. 1 and 2 to- 

gether with one Guja Singh took a thica of the 
entire 16 annas of Monza ‘Pinjri from 1306 — 
1314 at an annual jama of Hs. 4,655 from 
“Ganga Prasad, the grandfather of the 
plaintiffs, Rent due in respeot of the thica 
‘appears to have fallen into arrears, and in 
1£06 the present plaintiffs brought a suit 
against the deferdants and their father 
Narsingh Narayan Singh and against oertain 
other persons of whom Guja Singh was one, 
to recover the amount of sush arrears by 
sale of oertain eproperties which kad been 
hypotheeated by the lessees for the due ful- 
filment of. their obligation under the lease. 
On the 6th of May 1907 the learned Sub- 
ordinate Judge dealing with that suit passed 
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a desree in favour of the present plaintiffs 
substantially i in terms of the reliefs claimed 
in that suit. Before the deeree was put in 
execution, there was a settlement between 
the ‘plaintiffs and the lessees and an adjust- 
ment of account took place, and Rs, 21 ,000 
waa found due and owing by the lessees to 
the plaintiffs, Narsingh and his sons, the 
defendants Nos. land 2, took upon themselves 
the liability in respect of half the sum 
found due and owing by the lessees to the 
plaintiffs, and on the 19th July 1907 they 
executed an instalment bond in favour of 
the present plaintiffs binding themselves to 
pay the sum of Hs. 10,500 to the plaintiffs 
in the manner following, that is to say, 
Ra. 10,000 by yearly instalments of Rs, 1,000 
from 1316 —1324 payable in Bhado each year, 
and the balanee of Rs, $00 by one instal: 
mentin Bhado 1325, There was default in 
fhe payment of the instalmenta from the 
very beginning and this suit was inatifuted 
on the 18th of Maroh 1916, in order to en- 
force the terms of the inatalment bond of 
the 19th July 1907. 

It seems to me that the first objection 
urged on behalf cf the appellant is without 
ary substance. The deeree for rent was 
‘obtained by the present plaintiffs. Tt was 
the present plaintiffs who were entitled to 
execute that decree and realise the monies 
due cn the foot of that deeree. The instal- 
ment bond was executed in substitution of 
the liability under the decree and waa in 
favour of the persons who had obtained 
the deerce. It is impossible to say that in 
these oiroumstanoes, any person other than 
the persons who have brought the. present 
suit is interested in the mortgage security. 

But it was argued that the present suit 
was instituted in order to recover the renta 
due in respeot of the fhica: and as the 
property, which was the subject matter of 
the lease, belongs to the entire joint family, 
it is the entire jcint family that ought to 
bring the present suit. With this sontention 
I do not agree This was not a suit for rent, 
but a suit'to enforce the terms of an instal. 
ment bond, executed in favour of oertain 
deoree holders in substitution of the liability 
under the decree, It oannot, in my opinion, 
be suggested that the members of the’ joint 
family havea joint interest in the instalment 
bond, because the instalment bond was exeout- 
ed not in respest of the monies due to the 
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joint family but in respest of monies due to 
the plaintiffs under a deeree of Court, 

But even if we soneede that the members 
of the joint family have a joint interest 
with the plaintiffs in the instalment bond, 
the objection is still without substance, 
besause there is evidenee, nnohallenged and 
unsontradicted, that the present plaintiffs 
are the kartas of the joint family. It was 
argued, . however, on the suthority of 
Sitdheshurt Pershad Narain Singh (Det 
Prosad Sahi) v. Dharamjit Narayan Singh (1), 
that where the .karéa of a joint Hindu family 
brings a suitona mortgage without joining 
ge-party one of the members of the family who 
has a joint interest with him in the 
mortgage, sush a suit is bound to fail, 
With great respect to the learned Judges 
who desided that sare, I am wholly. unable 
to ascept that view. It seems to me that 
the managers of a joint family effeotively 
represent the interests of the members of the 
family and, in my view, the decision of the 
Judicial Committee in the «ase of Sheo 
Shankar Ham v. Jaddo Kunwar (2) must be 
taken as overruling by implisation the 
desision upon whieh the learned Vakil for the 
appellant relied. 

It was sext argued that the plaintiffs ought 
to have cited, as defendants in the getion, the 
sons of defendant No. 2 who bave aninterest 
in the right of redemption, This objection was 
not formulated in the written statement of 
defendant No. 2, as originally filed, but by 
.& petition, dated the 5th April 1917, he 
.brought this matter to the notiee of the 
Court and asked for leave to amend his 
written statement, It is to be regretted that 
this applieation for amendment was never 
dealt with by the learned Subordinate Judge, 
The only order whieh the learned Subordi- 
nate Judge passed on this application was, 
"let the petition be kept with the record,” 
It is desirable that when petitions raising im- 
portant questions of fact or of law are present. 
.ed before a Court, the Court should pro. 
ceed to deal with such petitions, The failnre 
to do so may, in many cases, involves a 
remand whieh is always undesiralle, 

The point is, however, without substance. i 


. will assume that Bhagwat Prosad, defendant 
(1) 22 Ind, Cas. 6/70; 41 O. 727; 19 0. L. J. 437, 
(2) 24 Ind. Cas. 504; 36 A. 383; 18 C. W., N. 968; 

16 M, L. T. 176; (1914) M. W. N., 598; 1 L, W, 645; 

20 C. L, J. 282; 12 Alla J. 1178116 Bom, L, R. 810; 

41 1, A, 216)(P. 0.) | 


INDIAN OASES, 


491 


No, 2, has three sons but the only result of 
not bringing them on the reeord as parties 
defendantsis to leave their interest unaffected 
by the desree which has been passed by the 
learned Subordinate Judge. No one oan be 
affected by a desree in a suit in whieh he jg 
not represented and if the nong of Bhagwat 
Prosad have not been represented in this 
aotion, their interest in the properties 
sovered by the mortgage deoree will remain 
unaffested. If and when the question does 
arise, and it ean only ariseatthe instanee 
of Bush persons -as are not before the 
Court in this aetion, the question will He 
whether they have been substantially and 
virtually represented in this aobion by their 
father, the defendant No. 2. That question 
however, is not before us and all that we ean 
say 15 that we oannot entertain this objestion 
at the instance of defendant No, 2, 

The only other point that was argued by 
the learned Vakil on behalf of the appellant 
was that the provision as to interest was penal 
in its nature. The provision as to interest 
runs as follows: “We, the exesutants, do 
deelare that we shall pay the entire amount 
covered by this bond by instalments as noted 
below, with interest, and that we shall 
not default any instalment. In the oase of 
default interest wil run on the entire 
amoant due under this bond from the date 
of default up to the date of realisation 
at the rate of Re, 1 per cent. per mensem." 
It seems to me that this is A peifeotly 
proper provision as to interest, It ig elear 
that the interes iis to run on the amonnt 
due on default and from the date of the 


‘default. The learned  Vakil States that 


interest has been salonlated from the date 
of the bond. If this has been done, there 
is elear]y an error in the deeree as drawn up, 
The first instalment of Rs. 1,000 was payable 
in Bhado 1315. That was not paid and aooorde 
ingly the plaintiffs are entitled to oaloulate 
interest from the first day of Assin 1316, In 
preparing the deoree the offies must oalsulate 
interest from the first day of Assin 13:6 at 
Re. 1 per month. Subjeot to this modification 
the appeal of defendant No. 2 must stand 
dismissed with oosts, The defendants first 
party will have three months for redemption 
from the date of this judgment, 

I now some to the appeal presented on 
behalf of Rai Baijnath Goenka Bahadur 
The mortgage-bond relied on by him ig 
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dated the 19th of July 1907, ihe date on 
whith the instalment bond in ‘favour of the 
plaintiffs was executed. It waa urged, liowever, 
on his behalf ih the Court below. that his 
bond was éatlier in poilit of time than 
the plaintiffs’ bond. The learried Bubordi- 
nate Judge, on a oiteful examination of the 
evidencs in the dade, has found that tke 
plaintiffs’ borid was earlier i in point of time, 
The learried Vakil on behalf of the appel: 
lant has not challenged that finding, but 
he says that as regard: à portion of one 
of the properties, namely, property No, 1, be 
is entitled to priority over the plaintiffs, 
It appears that the defendants firat party 
took a lease of sertain properties from 
Rai Baijnath Goenka Bahadur and as 
&ogurity for one year's rent they bypo- 
thesated sartain propertiee, ineluding 2 
annas 8 pies interest in property  No.. I, 
with Rai Baijnath Goenka Bahadur. The 
‘seourity bond in favour of Rai Baijnath 
Goenka Bahadur is dated thé 2nd of June 
1896. Rai Bahadur Baijuath Goenka has, 
‘therefore; a prior mortgage in respeot of 2 
annas 8 pies interest; in respest of 'pro- 
perty No. 1. He has, however, released L 
anna 4 pies share in that property and 
elaims priority in respect of 1 anna 4 pies 
intereat in that property. ; 

His point is that on the date on whioh 
the defendants first party executed a mort- 
gage in favour of the plaintiffe, he had 
already a mortgage on property No. 1, and 
that by the ‘transaction which took alia 
between him and the defendants on the 
19th July 1£07, he intended to keep the 
security in respest of l anna 4 pies interest 
‘in the property No. L alive, 

The learned Subordinate Jodge was of 
opinion that Kat Baijnath Goenka Bahadur 
‘sould not take advantage of the provision 
‘of seotion 79 of the Transfer of Property 
Aét without proving notise to the plaintiffs.- 
In my vier, section 79 of the Transfer 
of Property Ast has nothing whatever to 
do with this ease. The general rule as 
contained in section 80 of the Transfer 
of Property Ast is that a mortgagee mak. 
ing a subseqüent advanss to the mortgagor 
does not acquire any priority in respect of 
his seeurity for sush subsequent advaneo 
ad against an. intermediate mortgages. 
Section 79 engrafts an excaption on that 
genéral rale &hd provides that the inter- 
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mediate mortgages who has notiss of the 
prior mortgage ia  positpotied it respeat of 
all advarises subsequdntly | made . dn the 
security of that iiorbgáke; provided ib ex. 
presses the maxininm to be sêsured there- 
by and that thé maximum is not exasedéd, 
If Rai Baijnath Goenka Bahadar had 
olaimed priority in raspêdt of advandes mada 
by him subsequent to thé mortgige in favour 
of the plaintiffs, the question of the appli- 
oability of sextion 79 of tha Transfer of 
Property Ast would arise and wa would 
have to determine whether the p'aiütiffa had 
noties of the prior mortgage of Rsi Buij Nath 
Goenka Bahadur, Bát that is not the point 
here, He claims priority, not in respaab of 
advances made gubsequent to the plaintiffs? 
mortgage, bat prior to his mortgage, Ho says 
with refereuce to 2 annas 8 pies share of 
Mouzis Nasratpnr, Feroz apür and Kutal bear- 
ing Touzi No, 236, that is to say, property 
No. 1: “Lam the prior mortgagee and you the 
plaintiffs oan only sell suóh share subjeat 
to my prior mortgage.” lu my view nei- 
ther section 79 nor the sase relied upon 
by the learned Sabordinate Judge has any 
application to the facts of this sase. It 
has been proved that there was one year’s rent 
due to Rai Baijnath Goenka Bahadur under 
the sesugity bond, dated the 2nd of . June 
1896. As soon as one year’s rent under 
the bond of 2nd Junes 1893 became due to 
Rai Baijaath Goenka Bahadur, equity taking 
as done that which ought to be done 
fastened upon the property and the eon. 
trast to mortgage became assmplete mort. 
gage. There' was, in my view, on the 
19th of July 1907 a subsisting mortgage 
in favour of Rai Baijnath Goenka Bahadur 
in respect of 2 annas 5 pies share of the 
property mentioned ábove and unless by 
his aot he has extinguished that security he 
is entitled to c'aim priority in respec! 


‘thereof as against the plaintiffs. 


Thia brings me to the next quastion 
whioh was urged bafora us, namely, that 
ia taking & mortgage bond on the 19th of 
July 1907 Ril Baijnath Goenka Bahadur did 
not intend to cxtingüish the security in his 


Favour by virtue of the sesurity bond, dated 


ths 2ad of Jane 1896. The mortgage 
bond throws rio light on the ititention of 
the mortgagee, bab upon thë fasts found 
by us there was uodonbtediy, at tha time 
when the defenlants executed tho mortgage 


Vol.-LVIii] 
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in favour of Rai Bahadar Baijnath Goenk: 
on the 19th of July 1967, a mortgage in 
favaur cf the plaintifs. The learned Sub- 
ordinate Judge _has found that Rai Baijoath 
Goenka Babadur knew of the plaintiff.’ 
prior mortgage. 

That. being sc, slearly if was to bis 
advantage to keep his own mortgage alive. 
If indeed there was no prior mortgage in 
favour of the plaintiffs at the time when 
ihe mortgage was executed in his favour 
by the defendants onthe 19th July 19C7, 
it might be argued on the authority of 
Mohesh Lal v. Mohant Bawan Das (3) that 
as there’ was no rearon for keeping the 
prior security alive, we ought to hold that 
he intended to extinguish it. The mere 
fact of a charge having been paid off does 
not deside the question whetber it is 
extinguished. It depends on the intention of 
the mcrtgagee and where it is manifestly to 
his advantage to keep it alive, equity ought 
not to destroy it. As the Judicial Committee 
in the oase of Gokaldas Gopel las v. Furanmal 
Fremsukhdas (4) said: '  Tke ordivary rule is 
that a man havirg a right to aot in 
either of two ways, shall be assumed to 
have acted acsordirg to his interest,” It 
was mapifeatly to his advantage to keep 
the prio: charge in his favour alfve and I 
muat.aceordirgly hold that he did intend 
to. keep it alive. In the  resust 
I wculd allow the appeal of Rai Baijnath 
Gcenka Bahadur to the extent that as re- 
gards Lanna 4-pies share of the property 
above mentioned, namely, property No, 1 
set out in the schedule annexed to the 
plaint, he must be considered as the prior 
mortgagee. The plaintiffs oan only sell 
this interest eubject to the prior mortgage 
in favcur of the defendant No, 4, It might 
be roted that the claim of defendant No. 4 is 
for Rs, 5,000, The plaintiffs have, of sourse, 
the right to sell property No.1 free from 
the charge in favour of defendant No. 4 upon 
payment to him of Rs. 5,000. The parties 
sre entilled to their costs in proportion to 
their enocesa. ui De aN 

Courts, J, —T agree. 

4 Appeal allowed, . 


18,90, 961(P. C`; 10 I. A. 62;18 O.L. R.221;7 Ind 
Jur. 882; 4 Sar P. O. J.424; 4 Ind, Dec (N. s.) 1291. 

(4) 10 C. 1085 : P. C.) 11 I. A. 126; 8 Ind, Jur. 396; 
4 Bar. P. O. J, 548, 6 Ind, Dec, (8. 8.) 092, ~~ 


MADRAS HIGH COURT. 
APPEAL 4GAINST OnoxR No. 133 or 1919, 
Jaruary 26, 1920, 
Present; - Mr, Justice Oldfield and 
: Mr. Justice Seshagiri Aiynr. 
MALIREDDI AYYAREDDI-—Pr,INIFF— 
DeorEE HOLDER— APPELLAT 
| versua 
ADUSUMALLI GOPALA KRISHNAYYA 
AND AROTHER— SUPPLEMENTAL DEFENDANTS 
Nos. 9 AND 10—Peritioners—Responpents. 
Mortgage — Equity of redemption, purchaser of, dis- 
charge of incumbrance by—Subrogation, right of, 
acquisition of-—Transfer of Property Act (IV of 1882), 
as. 56 (1), (g), 74, 91, 101 —Payment of puisne incum. 
brance, effect of on purchaser’s rights, ` 


A purchaser of the equity of redemption disoharg- 
ing an encumbrance on the property is entitled 
to the benefit of subrogation [p. 494, col 1.] 

Gokaldas Gopaldas v. Puranmal Premsukhdos, 10 ©. 
1035 (P,O.) 11 I. A. 126; 8 Ind. Jur. 896; 4 Sar, P. C. 
J, 542; 5 Ind. Deo. (N. 8.) 692, Udit Narain Misir v. 
Asharfi Lal, 35 Ind. Cas, 782; 88 A. 502; 14 A. L J. 
662 and Sat Narain Tewari v. Chowdhury Sheobaran 
Singh, 11 Ind. Cas. 649; 14 0. L. J. 500, followed, 

Bisseswar Prosad v. Lala Sarnam Singh, 6 O.L, J. 
184, Susjiram Marwari v, Barhamdeo Persad, 2 Q. L. 
J. 288 and Govindasami Thevan v, Doratsami Pillai. 6 
Ind. Cas. 781; 34 M. 119, 20 M. L. J. 880; 8 M. LOT 
182; (1910) M. W. N. 390, distinguished. 

Where a person purchased properiy subjeci to 
three successive mortgages and .paid off the puisne 
incumbranco; 

Held, that he was subrogated to the rights of the 
puisne incumbrancer and was entitled io the profits 
from the land as against the third morigagee and to 
M on the second mortgage amount. [p. 496, 
col. 1.! 

Appeal against the order, of the Court of. 
the Temporary Subordinate Judge, Masu- 
lipatar, dated the 10th October 1918, in Mis. 
eellaneous Petition No. 815 of 1918, in 
Execution Petition No, 355 of 1917, in 
Original Suit No, 12 of 1914. 

Mesers, P. Norayanamurihi and P, Soma. 
sundaram, for the Appellant. 


The Hon'ble Mr. 8. Srinivasa Aiyangar 
(Advocate General) and Mr, N. Hama Rao: 
fcr the Respondents, 

JUDGMENT.—The facts are these, De. 
fendants Nos, 1 to 3 are the owners of the 
property, They oreated three mortgages on 
it, The plaintiff is the third mortgagee. De. 
feudants Nos. 4 to 7 purchased the equity of 
redemption under a deoree ia Small Cause 
suit. In 1918, a suit was brought by the 
2nd mortgagee to which the mortgagor and 
the prior and subsequent mortgagees were 
parties, and he obtained a decree, It should 
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be mentioned that the 2nd mortgage covered 
not only the property, but all the crops that 
may be grown on ib until redemption. The 
3rd mortgagee sued in 1914 on his mortgage 
making the mortgagors alone parties and 
purohased tbe property. Defendants Nos. 4 
io 7 paid & good portion of the decree 
amount due to the 2nd mortgagee and then 
assigned their rights to defendants Nos. 9 and 
10. These latter paid the balance of that 
deere», Satisfaction of the deoree was 
entered. in exeoution of the desrea on the 
3rd mortgage, the property was brought to 
sale, and from the sale-prooeeds the Ist 
mortgage was fully discharged. The ques- 
tion now related to the payment of the 
balance. Defendants Nos. 9:and 10 slaim if 
as they contend that they have been subro- 
gated to the position of the 2nd mortgagee, 
This is the prinsipal question for deoi- 
sion. 
* There was an appeal to this Court (Appsal 
Suit No, 391 of 1915) in the suit of the 3rd 
mortgages and this Court deslared by the 
decree that defendants Nos. 4to 7 whom defend- 
ants Nos. 9 and 10 now represent are entitled 
to pay off the 2nd mortgage and to be sub. 
rogated to the position of the 2ad mortgagee, 
That was a deoision tnéer parties and is bind- 
ing on the plaintiff. But that direction in the 
deoree oan only affest payments made subse. 
quent to the deerge,. The question, therefore, 
still has to be desided, whether a purehaser 
of the equity of redemption dissharging an 
ensumbranee on the preperty is not entitled 
to the benefit of subrogation. We see no 
reason why he should not have this right, 
Under sestion 55, clause 1 (g) of the Transfer 
of Property Aot a purchaser is bound fo pay 
off existing encumbrances, A Court pur. 
ohaser is not free. from this obligation. 
Section 91 of the Transfer of Property Ast 
empowers the purohaser of the equity of 
redemption to redeem existing mortgages. 
Under section 74 of the Act a subsequent 
mortgagee redeeming a previous one is 
entitled to stand in the shoes of the latter. 
This right is given by sestion 101 to a pur. 
ehaser-and the sestion deelares that what is 
benefieial to the furehaser shall be deemed to 
have been intended by him, Rsading all 
these sestions together, we are elear that on 
principle the purchaser of the equity of re. 
demipilon i is entitled to the right of subroga. 
fion, 


Turning to tho authorities quoted, Gokaldas 
Gopaldas v. Puranmal: Premsukhdas (1) seems 
to resognise this prinsiple in elear terms. The 
Judicial Committee, while expressing unwill- 
ingness to extend ‘the prinsiple underlying 
Toulmin v. Steers (2) to India, point out 
that, where there is no personal obligation to 
pay, the payer is entitled to subrogation. 
That is also the view taken in Udit Narain 
Misir v. Asharfi Lal (3) and in the earlier 
portion of the judgment in Sat Narain Tewart 
v. Chowdhury Sheobaran Singh (4). As 
regards  Bisseswar Prosad v. Lala Sarnam 
Singh (5) and the earlier case Surjiram 
Marwari v. Barhamdeo Persad (6), it is 
enough to say that in both of them, the 
learned Judges were dealing with agreements 
in whioh there were personal sovenants on 
the part of’ the purohaser. Where there 
is such an undertaking to extinguish the 
mortgage, the presumption that the person 
paying off the mortgage intended to keep alive 
that mortgage for his protection may be 
negatived. The observations in Govindaswams 
Thevan v, Doratsamt Pillat (7) should also be 
confined to eases: of personal liability. We 
think for these reasons that defendants Nos. 
9 and 10 are entitled to be subrogated to the 
position gf second mortgagee, 

It was next argued that as the second 
mortgage covered future crops on the pro. 
perty, the payment made by defendants 
Nos, 4 to 7 to save them from sale should not 
be dedusted out of the money in Court. There 
isa fallasy underlying this argument. In 
execution of his desree, the seaond mortgagee 
proceeded to sell the crops then on the pro- 
perty. As defendants Nos, 4 to 7 had 
acquired the equity of redemption and had 
thereby besome entitled to the srops on the 
land whieh they themselves had grown, they 
prevented the sale by paying a portion of the 
desree obtained by the 2nd mortgagee. This 
is an involuntary payment towards discharg- 
ing the mortgage debt, and wa ean find no 
grouud for refusing to resognise subrogation 


to the extent of the payment. 

(1) 100. 1035 (P. C.) U I. A, 126; 8 Ind, Jur. 396; 
4 Sar, P. O J, 648; 5 Ind. Dec, (N. 8.) 692. 

(2) (1817) 3 Mer, 210 at p. 216; ^s R. 81; 17 R. 


(8) 35 Ind, Cas. 782; 38 A. 502; 14 A. L, J. 662. 

(4) 11 Ind, Oas, 649; 14 O, L, J, 600. | 

(5)60, L. J. 134. 

(6) 2 C. L. J. 288. 

(7) 6 Ind, Cas. 781; 34 M. 118, 20 M. L. J, 830, 8 
M. L. T. 132; (1910) M. W. IN. 390, i 
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` The last point relates to the right of the de- 
fendants to claim interest while enjoying the 
profits cf the land. Here again, there is a 
eonfusion of ideas underlying the contention. 
At the time that the equity of redemption was 
purehased, all the three mortgages were out- 
standing ; when the 2nd mortgage was paid 
off, the first mortgage was still subsisting 
and there was also the deeree on the 3rd 
mortgage. Oonsequently the purehasers of 
the equity of redemption could not and 
did not besome full owners of the property. 

. In these eireumsianees, they had two 
distinot rights, vis, (a) right as owners of 
the equity of redemptior, and (b) right as 2rd 
mortgagees. By virtue of the Ist right 
they were entitled to the crops of the land, 
In their right as  mortgagees they 
were entitled to interest. We are, there. 
fore, unable to agree with Mr. Somasundaram 
that either of these rights mnst be made 
subservient to the other. The position of tbe 
decision in Sat Narain Tewari v. Ohowdhury 
Sheobaran Singh (4) whioh deals with this 
question supports the appellants’ contention. 
We are unable to follow the reasoning of the 
learned Judges in this behalf in Muthammal 
y. Ragu Fillat (8). On the fasts found, 
namely, that the sale became infruotgous, the 
question we are considering did not arise for 
decision. There are oertain d$?cía in that 
judgment relating to this question, whieh, 
with all respeet, we are unable to accept. lf 
the observations are confined to purohases, 


whioh were held to be invalid, that deoision: 


wil] not be against the view we are taking. 
Moreover, we are strengthened by Izzatun. 
nissa Begam v. Partab Singh (9) in our 
view, The Judicial Committe held in that 
oase that a purchaser of the equity of redemp- 
tion is not a trustee for the mortgagor. In 
that view, the 3rd mortgagee who san olaim 
the profits only as representing the mort. 
gagor oan have no elaim against defendants 
Nos. 4 to 7 and their assignees, defendants 
Noa. 9 and 10. 

. The decision of the Subordinate Judge 
is right and we dismiss the Civil Mis- 
sellaneous Appeal with oosts. 

M, C. P. 


Appeal dismissed. 
(8) 44 Ind. Cas, 762; 41 M, 518 at p. 516; 7. D. W. 
420; 23 M. L. T. 106; (1918) M. W. N. 261, 
(0) 3 Ind. Cas. 792; 3P A. 588; 180. W. N. 1148; 10 
0.1.3, 818; 6 A. L. J. 817; 11 Bom. L. R, 1220; 6 
M. L. T, 277; 19.M, L, J. 682; 8611. A. 208 (P. CO). 
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PATNA HIGH COURT. 
AÁPPKAL FROM ORIGINAL DkgogRER No, 166 
or 1917. 

February 16, 1920. 
Present : —Mr, Justice Das and 
Mr. Justioe Adami, 
MOHAMMAD IRFAN-—DzFENDANT-— 
APPELLANT 
teraus 
Kumar KALIKA NAND SINGH 


AND OTAERS—PLAINTIFFS— RESPONDENTS, 
Landlord and tenant—Patni—Rent paid by dar. 
patnidar £o superior landlord, whether can be deducted 
from rent payable to patnidar. 


A dar-patnidar who pays the rent due to the 
superior landlord in order to save the patni from 
being sold is entitled to deduct the amount so paid 
from the rent payable to his patnidar. [ p. 496, col. 1.] 


Appeal from a desision of the Subordinate 
Judge, Purneah. 

Messrs. Fukhruddin and Panchanan Banerji, 
for the Appellant. 

Syed Muhammad Tahir, for the Responde 
ents, 


J UDGMENT,.—This appeal arises out of 
a suit for rent from Aghan to OChait 1320 
and for 1321 and 1322 F. S. instituted by 
the respondents agsinst the appellant. The 
respondents and the appellant are dar-paint- 
das. One Pirthwi Chand Lal is the 
superior landlord, and Chhatterpat Singh waa 
the patnidar. It appears that the paini 
was advertised for sale for rent due by 
Chhatterpat Singh to Pirthwi Chand Lal, The 
plaintiffs deposited the rent and under sestion 
13 of the Patni Regulation took possession of 
the entire paint interest. Under the Regulation 
itself their position was that of mortgagees in 
possession, They were bound to pay rent to the 
superier landlcrd and were entitled to collect 
rent from the dar. patnidars, 

It appears that the paint was again ad. 
vertised for sale for non-payment of rent 
due by the plaintiffs to Pirthwi Chand Lal. It 
was actually sold and was purehased by Pirth wi 
Chand Lal. The defendant thereupon institut- 
ed a title suit to set asidethe sale on the ground 
of fraud and pending the disposal of the auit 
applied for stay of delivery of posses- 
sion to Pirthwi Ohand Lal, he Court which 
heard the application did - stay delivery of 
possession on sertain terms and those terms 
were that the defendant, who was the 
plaintiff in that action, should pay rent to 
Pirthwi Ohand Lal for the(Chait kis of 
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1320, and for 1321 F. S. It appears that 
the defendants in fast paid rent to 
Pirthwi Chand Lal up to “Assin 1321, The 
sale has now been set aside. Now the 
plaintiffs elaim rent from the defendants 
from Aghan to Chait 1320 and for 1321 and 
1322 F, 8. The defence is that the defend. 
ants have already paid the rent to the 
superior landlord, and that they ought not 
to be compelled to pay twice. The learned 
Subordinate Judge, being of opinion that the 
proper remedy of the defendants is to apply 
to the  Zamindar, for a refund, has negras the 
plaintiffs! suit. 

In my view this decision is erroneous. 
lt 8gems to me that the plaintiffs were bound 
by law to ray rent to the superior landlord. 
The- defendant was undoubtedly interested in 
the payment of the money, because if it was 
not paid bis tenure would have been som- 
pletely wiped out. Therefore, ina suit for 
rent the defendant is entitled to- deduct the 
amount so paid from-the rent payable to 
his paínidar. The judgment of the learned 
Subordinate Judge must,therefore, be modified. 
The plaintiffs, however, will be entitled to 
rent from ‘Kartik 1321 up to the end of 1322 
F. S. with the nual interest. 

There ‘will be no order for costs in the 
appeal, Costs in the Courts below will be 
in proportion to the suseess of the parties. 


Decree modified, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
SedosD APPEAL No. 2 or 1919-20, 
April 3, 1920. 
Present: —Mr, Hopkins, S. M., and 
Mr. Porter, J. M. 
. Musammat RAM DULARI— 
APPELLANT 
versus 
RAM ADHIN LAL AND OTHERS— 


eRESPONPENTS, 
Custom —Grove, right of transfer of. 


There is a genegal custom by which the tenants 
of a grove havé the right to disposa of the trees, aud 
this right must be presumed to exist in the absence 
of custom or contract to the contrary. Lp. 497, col. 1. ] 
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Second appeal from the order of the Com- 
missioner, Allahabad Division, datei the llth 
of November 1919, in the ease of ejectment. 


JUDGMENT. 

Horus, S. M.—(Marcrk 26, 1920.)— 
This suit relates to a guava grove which 
was planted by one Basawan Lal in his 
occupenay holding. It has been found that 
the grove was planted before the Tenaney 
Aot same into forse with the asquiezcance 
of the landholder. Basawan Lal died leav- 
ing. a daughter Musammat Ram Dalari, to 
whom he had sonveyed the grove by a 
deed of gift in his lifetime and who was 
attested as an occupansy tenant at Settlement 
in 1321 F, 


The landholder has now sued Musammat 
Rim Dulari for ejestment. The Commis- 
sioner has found that Basawan hell under. 
a special contract whish would prevent his 
sjectment from the grove, but held that 
his right in the grove, could not pass to his 
daughter inasmush as she could not succeed 
to the tenaney under  seotion 22 of the 
Tenanoy Act, while the transfer to her was 
invalid under Beation 20. 

The Board have ruled in a similar ease 
[Pohap Kachhi v. Sheo Gobind’ (1)] that the 
owner ef a grove having created a 
valuable property, has prima faci e the right 
to.transfer it unless this right is disallowed 
by custom or contract. 


. In a series of deoisions the Board have 
held further that the right of transfer 
exists independently of any rights or liabili- 
ties which the grove-holder may have a8 
a tenant and that the. sucsession to the grove 
will be determined by the ordinary law and 
not by sestion 22 of the Tenansy Aot, in- 
asmueh as the land not being held for agri- 
cultural purposes isnot a ‘holding’ within 
the definition given ia section 4. 

Jaglamba Prasad v. Bihari Lal (95, Beni 
Rat v, Ram Prasad Rat (3), Payag v. Bijanand 
(4), Shah Muhammad v. Maharaja of Benares 
(5), Gajadhar v. Musammat Tija (6), kargan 
Singh v. .Musammat Umrat (7). 


(1) Sel. Dec, No, 1 of 1913, 
(2) 1 U. D. 110, 

(8) 1 U. D. 28. 

(4) 1 U. D. 210. 

(5) 1 U. D. 237. s 
(6) 2 U. D. 416, 

(7) 3 U. D, 253, 
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In Baldeo v, Harnandan (3) the facts were 
different, There it was found that the tenant 
had planted trees on his ossupinsy holding 
without the consent of hia luudholler, there 
being noevidenae as to when the tress were 
planted, and it was held that the tenant 
planted the trees at his own risk, The land- 
holder relies on the High Court ruling in Daya 
Kishen v. Mohammad Wazir Ahmad (9), 
in whioh it was held that planting a grove 
by an ocoupaney tenant on his holding with 
the permission of the Zimindar does not 
ohange the nature of the -holding from an 
ocoupansy tepanay to grove land. Bat that 
ruling was not followed by the High Oourt 
in a later oase, Chadamt Laly, Khub Ohand 
(10), also relating to an ossapanoy holding, 
in whieh it was held that when a tenaat 
planted a grove on land expressly given to 
him for that purpose and there was a oon. 
dition in the wajib ul-arz that the tenant 

esame the absolute owner of the trees so 
planted, he had a transferable right in the 
timber of the grove. 


« The Board's view is that there is a general 
eustom by which the ;enants of a grove have 
the right to dispose of the trees, and this 
right must be presuned to exst in the 
&bsenee of austom or sontraes to the 
eontrary, In Payag v, Bfjan.nd (@) sited 
above, Sir Duncan Baulie relying on the 
principles laid down in "andit Badri Prasad 
v. Bhim Sen (11) said;— "There is in 
the undisturbed possession of the defendant 
reason to believe that the usual custom by 
which rights of a tenant in groves are 


transferable existed in this gase. The tran-fe* ' 


of these rights transferred also the right to 
osaupy the land so long as the grovo was 
standing.” 


In the present ease the presumption that 
the grove was held with a right of transfer 
is strengthened by the fact that Ba-a wan 
mortgaged it in 1900 and subseqaenily re. 
deemed it. 

In my opinion "mm Ram Dahri, 
whether she be regarded as the tfansferee 
or the heir of Bisawan, is the proprietor of 
the grove and has the right to ossupy the 


.. (8) 2 U. D. 123. 
i (9 30 Ind. m iie 18 A. L. da 833, 
iut U. D. ;3 e 
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land on which it stands so long as the grove 
exista, I would, ther-fore, aseept the appeal 
with seostas and setting aside the order of 
the Commissioner would restore that of the 
Assistant Collector dismissing the suit for 
ejestment. 
Portes, J. M.—I agree. 
Appeal accepted, 


PATNA HIGH COURT. 
AÀPPEAL FROM APPELLATE D&koggE No, 139 
or 1919. 
July 7, 1920. 
Fresent :— Mr Justioe ontts and 
Mr. Jnsticoe Sultan Ahmed. 
MANBHARAN RAUT-— PrAINTIFE 
— APPELLANT 
Versus 
Babu NOWBAT SINGH AND ANOTBER— 
— Dereno-nta RESPONDENTS, 
Bengal Tenancy Act (VIII B. O of 1885), ss. 65, 158 
~-Decree for nagdi and bhaoli rent, whether rent. 


decree — Holding, whether can be sold $n execution of 
such decree. 


Where & holding is held partly on nagdi rent and 
partly on bhaoli rent and a decree is obtained for arrears 
of both kinds of rent, the decree is a rent-decree and 
the PE oan be gold in execution thereof, [p. 498, 
co]. 1. 


A.peal from a decision of the District 
Jadge, Darbhanga 

Messrs Kulwant Sahay and B. N. Miiler, 
for the Appellant. 

Mr. Junak Kishore, for the Respondents, 

JULGMENT. 

Cottt:, J.- This appeal arises out of a suit 
brougbt in the Court of the Additional 
Munsif at Samaastipur by a Bharnadar of a 
portion of a holding, that the decree obtained 
by the defendants lst party against the 
defendants 2nd party is & money deoree and 
pot a rent decree. The defendants 2ad party 
are tenants under the defendants lst party of 
a certain holding, part of whishis held on nagdt 
rent and part on bhaolz rent, The plaintiff is 
the Bharnadar of a portion of that part of the 
holding whish is held on nagdi rent, The 
defendants Ist party, the mêliks, obtained a 
decree for arrears of rent of the whole hold. 
ing agsinat the defendants 2nd party, tha 
tenants, and in exsoufion of this rent deerea 
sought to sell the whole holding, The 
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plaintiff in the present suit objeated that the 
decree was only a mecney deoree, Lut the 
objecticn was disallowed and the holding has 
been sold. The plaintiff has accordingly 
brought this suit fora declaration that the 


decree obtained by the defendants Jst party is. 


a money decree and that his enoumbrance as 
Bharnadar i is not affected. 

The Court of first instance found that the 
dearee obtained by the defendants Ist party 
against the defendants 2nd party was a 
rent deoree and dismissed the suit, This 
decision has been upheld by the District 
Judge on appeal and the plaintiff 
has preferred this second appeal to this 
Court, 

. The ccntentions before us are the same as 
they were before the learned District Judge, 
namely, that only nagdi rent oan fall into 
arrears and thatas holdings are only liable 
to sale for arrears of rent holdings held on 
produse rent or partly on produce rent and 
partiy on money rent cannot be sold. This 
is & contention for whioh there is no authority 
and which I am unable to accept, 16 is true 
that in section 54 (3) there is a provision 
that “whén any instalment or part of an 
instalment of rent is not duly paid at or 
before the time when it falls due it shall be 
deemed an arrear.” But there is nothing in 
‘this to support the view that beoeause there 
‘ia this special provision in regard to money 
rent it, therefore, follows that produce rent 
cannot fall into arrears. The speoial pro- 
vision of seation 54 (3) is necessary, beonuse 
in seetion 53 it is provided that "Subject to 
agreemcrt or established usage a morey rent 
payable by a tenant shall be paid in four 
equal instalments falling due onthe last day 
of each quarter of the agricultural year.” 
Where, then, there is an agreement or an 
: established usage to pay. rent otherwise than 
. in four equal instalments, the provision of 
section 54 (3) would not apply, but it could 
not be eontended that because this is so, 
the rent of the holding in regard to which 
there was thie agreement or established neage 
sould rot fall into arrears. Produce rent is 
„on this footing and I am unable to accept 
the contention that because it is not paid in 
inate! ments 1t%annot iali into arrears, More. 
over, under section 65, holdings do not 
become lable to cale in execution of decrees 
fox arrears of ‘rent, but “in execution of a 
-deeree for the rent of the holding,” It ig 
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irve that the side note to the section and the 
heading of the seetion refer to ‘arrears of 
rent," but the body of the sestion does not 
Spent of the liability to sale in execution of 
dearees for arrears of rent. So far then as 
sestion 65 is eonserned, if we consider the 
wording only there seems to be no distinction 
between a holding whioh is held ou pro- 
duse rent and œ holding held on a money. 
rent. 

It is true that section 158 (b) speaks of a 
tenure or holding whioh is sold in exesution 
of a dearee for “arrears of rent," and it is on 
this that the contention in this appeal is 
mainly based, beeause it is urged that as 
produce rent cannot fall into arrears there 
can be no sale in éxeeution of a deosree for 
arrears of rent. As I bave already said, I 
do not agree that produse rent sannot fall 
into arrears, but even if this were so, section 
65 deals with decrees “for rent" and not for 

“arrears of rent," so that if the argument were 
to be pushed to its extreme limit, seotion 158 
(b) would not apply to decrees for ever 
money rent provided for in section 65, This 
is obviously absurd. 

The desree in this ease is clearly, in my 
opinion, a rent decree. The suit has been 
rightly dismisced and I would dismiss this 
appeal with costs. 

SULTAN ÁBMED, J.—I agree. 


d Appeal dismissed, 





MADRAS HIGH COURT. 
APPEAL AGIINST APPELLATE OrpEg No. 20. 
or 1919 aw» Oivi Revision PETNION 
No. 145 cr 1919, 
.  Mareh 17,1920. 
Presert :— Mr. Justice Oldfield and ; 
Mr Justice Seshagiri Alyar. 
AYYÀ MUDALI VELAN—Deranpast 
NG; 2— A PPELLANT— PETITIONER — 
- versus ` `S 
VEERAYEE-— DEFENDANT No. 1 


— RESFONDENT, . 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 96, 
O XXII, rv. |j, 8—Application for substitution ag 
legal representative of pdyiy, dismissal of— Appeal, 
whether lica, 
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An order refusing to implead aœ personas the 
legal representative of a deceased plaintiff is an 
adjudication of that person's claim within the 
definition in ‘section 2 (2), Civil Procedure Code, 
and asa decree, such order is appealable,’ [p. 499, 
col, 2; p. 500, col. 34] 

Gangadhara Ramarao v, Sui ya Rao (Rajah of Pitta- 
pur), 49 Ind. Cas. 835; 42 M. 219; 86 M. L, J. 169; 0 
L. W. 329; 25 M. L. T, 184, followed. 

Lakshmi Achi v. Subbarama Ayyar, 29 Ind. Cas. 
142; 39 M, 488; 2 L. W. 403; 28 M. L, J. 491; (1915) 
M. W. N. 827; 17 M. L. T. 385, explained. 


Appeal and petition, under sestion 115 
of Aot V of 1908, praying the High Court 
to revise the order of the Distriet Court, 
Tanjore in Appeal Suit No. 947 of 1917, 
preferred against the order of the Court of 
the Distriot Munsif, Pattukota, in Interlocu- 
tory Appeal No, 1120 of 1917, in Original 
Suit No. 683 of 1916, 


FAOTS appear from the judgment. 

Mr. K. Rajah Atyar, for the Appellant: — 
The lower Appellate Court is wrong in 
holding that.no appeallay to it from the 
order refusing the application to be brought 
on resord as legal representative of the 
plaintiff, The order is an adjudication having 
the foree of a decree. The appellant’s 
right to continue the prooeeedings has been 
negatived, The proper sourse is for the 
appellant to appeal against that order and 
not against the order of abatem®nt or 
diemissal of the suit to whieh the appel. 
lant was not a party. See Gangadhara Rama- 
rao v, Surya Rao (Rajah of Fittapur) (1). 

Mr. S, Muthatya Vudaliar, for the Respond- 
ent .—The order for abatement ts. equiva. 
lent to a desree, There is no statutory 
right of appeal against the present order. 
Orders under Order XXII, rule 3, are not 
appealable. 

JUDGMENT. 

OLDFIELD, J.—This appeal is against the 
desision of the lower Appellate Court that 
no appeal lay to it against the District 
Munsif's order refusing to implead the 
appellant as legal representative of the 
deseased plaintiff, 


. The lower Appellate Court's main 
ground of desision is that the appeal should 
be against the order of abatement or dis. 
missal of the suit. It is not possible to 
‘understand how appellant oould appeal 
ágainst an order, to which he would not 


` (1) 49 Ind. Cas. 886; 42° M. 219; 86 M, L. J. 169; 
9 L. W, 829; 26 M. L, T. 184. 
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be a party and on this ground, without 
desiding whether, under the present Code, 
an order of abatement is in any respeot 
equivalent to or is appealable asa deoree 
dismissing the suit and without expressing 
any opinion as to the propriety of some 
portions of the language used in the judg- 
ments in Suppa Nayakan v. Perumal Oheiiy 
(2), I must reject this ground of decision. 

The correot view of thelaw is, in my opinion, 
that indioated in Gangadhara Ramarao v. 
Surya Rao ( Rajah of Pittapur) (1). The order 
appealed against in the lower Appellate Court 
waa a decree besanse it negatived the appel- 
lant’s right to the relief, which the original 
plaintiff haa sought in the suit, and was an 
adjudication on appellant’s olaim within the 
definition in section 2 (2) of the Civil 
Prosedure Code; and asa deoree, such an 
order is appealable. Some argument to 
the sontrary was founded on Lakshms 
Achi v, Subbaruma Ayyar (3) and the dictum 
on page 493* that the Legislature has given 
no right of appeal against orders under 
Order XXII, rule 3, Iam content to read this 
as referring only to the fast that no appeal 
has been given against those orders as 
such or exsept in oases in whioh they 
have also the character ‘of desrees. That 
was sufficient for the deoision of the ease 
before the learned Judges, one in whioh 
no &batement was in question, the appeal 
being against a refusal to make the appel. 
lant a plaintiff, when one representative 
of the deceased plaintiff, who could proseoute 
the litigation in suoeession to him, was 
already on the record and the refusal in- 
volved only an adjudication between that 
representative and appellant, not between 
the appellant and the defendants in the suit, 

The order of the lower Appellate Court 
must be set aside and the appes] remanded 
for the disposal on its merits. Costs to 
date in the lower Appellate Court and here 
will be costs in the ease and be provided 
for in the order to be passed. 

The sivil revision petition is dismissed, 
No order as to oosís, 

SrsHAGIR] Alysr, J.— Plaintiff sued for a 
declaration that the desres obtained in res: 

(2) 84 Ind. Cas, 372; 30 M. L. J. 486; 19 M. L.. 
364; (1916) 1 M. W, N. 301. 


M, L. J. 491; (3915) M, W. N. 327; 17 M. L. T. 385. 


#Pago of 39 M.—Ed, 
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peot of the property in suit by the 2nd 
defendant is not binding on him Defendants 
Nos. 1 and 2 are bis illegitimate dangh'er 
and fon respeotively, The plaintiff died 
pending the suit, The 2nd defendant applied 
to be brought onthe resord as the legal 
representative of the deseased plaintiff. 
The District Munsif held that the cause of 
aetion did not survive to him, his ground 
being that there wasan attack against the 
Opd defendant also by the plaintiff. An 
appeal was taken to the District Court, 
The learned Judge rejected it on the 
ground that no appeal lay. 

It seems that he is wrong. The order 
refusing to allow the 2nd defendant to oon- 
tinue the suit, on the ground that the cause 
of action does net survive to him, finally 
deprives him of all his rights in the suit and 
has the effect of putting an end to the litiga- 
tion altogether. It was suggested that not- 
withstanding the refusal to permit him to 
prosecute the snit, the 2nd defendant, if he 
waited till the expiry of 6 months, might 
on the abatement of the suit prefer an appeal, 
making the refusal a ground of complaint. As 
at present advised, I am unable to agree with 
this contention. If the Court was right, 
at this stage of the suit, in holding that 
the appellant was not the legal representative 
and that no canse of astion survived to 
him, it would be anomalous to permit him 
to file an appeal whieh can only be dore 
by him in his capsagity of legal re. 
prerentative of the deceased plaintiff. In 
Suppu Nogakan v. Ferumal Ohetty (2) and in 
Subramania Iyer v. Venketuramier (4) 
this question did not come up direotly ior 
decision. The difference between the old 
and the new (ode of Civil Prooedure on 
the question of abatement makes it doubiful 
whether some of the observations of the 
learned Judges in that. case sre not too 
broadly expressed. However that may be, 
both the above ceoisions recognise that an 
order refusing toallow the spplicant to oon 
tinue the suit final.y determines his rightin the 
suit and as sueh aomes within tbe definition 
of deoree in rection 2 Garngadhara Ramarao 
v. Suryo Bao(Bojch of 1 topur) (0), &lwovgh 
it related 10 the &ribing cit of the name 
of s defendant frcm the arz:y of parties, is 
an sutbority *for the proposiuon that the 
addition or deletion cf & person as a party 

(4) 81 Ind, Cas. 4. 
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to a suit is a final adjudication of the 
applicant’s rights on the eause of action put 
forward, ; 

I think the principle of that desision 
g verns the present care, Mr. Muthiah 
Mudaliar relied on Lakshmi Achi y. Subba- 
rama Ayyar (3). In tbat oase, there was no 
question of the sait abating. One of the two 
rival claimants was allowed to aontinue the 
suit and to obtain the preliminary deoree, 
At this stage, the other olaimant applied to 
be brought on record in the plaoe of the 
deeeased person and for an order that the name 
of the party, who was brought in, should be 
deleted. It was held that an order dealing 
with such a claim was not appealable. in 
the present oase there waa no question of 
any other person being permitted to proseoute 
the suit. The rejection of the applicant's 
petition entails the refusal of any relief to 
aly party on the cause of astion alleged in 
the suit. Iam, therefcre, of opinion that an 
appeal lay to the District Court. I agree 
in the order proposed by my learned brother, 

M, C, P, 

Apreal allowed; 
Oase remanded, 


COURT OF THE BOARD OF REVENUE, 
UNITED FROVIN. ES. 
Revision Petition No. 194 or 1918.1£, 
Maroh 3), 1520. 
Present:;— Mr. Hopkins, S. Mu and Mr, Porter, 
i M 


K, B. syed TAWAKKUL HUSAIN— 
APPtLLANT 
t Or 8943 


JEET AHin Responpanr 
Agra Tenancy Act (11-0f 1901), 8 13, pro (a —Occu- 
pancy right, acquisition of — Lease for 1 years, executed 


after July, effect of — Actual date of commencement of 
tenancy, 


Wheres, tenant is admitted to a holding at the 
beginning of the agricultural year on the under- 
standing that he will be given a . years’ lease and 
the lease is executed later, the lease must be held 
to cover the period from st July, but if the tenant 
is not actually udmitted to the Jand until some 
date subsequent to ist uly, the mere recital in the 
deed of the 1st .uly, as the date of the commence. 
ment of the tenancy would not give the lease g 
retrospective effect. [p. 601, col, 1.] 
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Second appeal from the order of the Com. 
missioner, Gorakhpur Division, dated the 
12th August 1919, in the case of ejestment. 


JUDGMENT. 

Hopkins, S M —(March 24, 1920.) —The 
question in this ease is whether the kabuliyat 
exesuted by the respondent on the Z8:h of 
November 1902 in respeat of the yeara 1317 
to 1322 F.is a seven years’ lease whish 
bars the aequisition of a right of oseupansy 
under section ll, proviso (a) of the Tenanoy 
Act. The Commissioner held that it is 
not on the following grounds: — 

"This lease speoifies on its fase that it 
is for the years 1317 to 1323 and had it 
been executed before the eommeneement of 
the year or even reasonably near the aom. 
menoement of the year, it would sertainly 
bar the aeqoisifion of ossupansy right. It 
was, however, not executed until November, 
when one srop of the year 1317 had not 
only been sown but in the main part reaped, 
and I eannot see howthe subsequent exesution 
of a lease can convert a tenancy from one 
held without to one held under a lease.” 

But the respondent admitted at the time 
of attestation before the Kanuugo that the 
lease took effect from the beginning of 1317 
F. I am referred to the case of Ehys v. 
Donnithorne (1) oited in Mr, Gour’s edition 
of the Transfer of Property Act as authority 
for the proposition that a lease may bs given 
from a date whish is past. It has also 
been held by this Board that where a lease 
is for 7 years the fast thst it operates from 
a date earlier than that of exesution is 
immaterial: Debs Bakhsh Singh v. Wazir 
(2). It is obvious that in large estates it 
may be imooasb!e to sonclada tho prepara- 
tion and execution of all leases before the 
Ist July Where a tenant is admitted to 
a holding at the beginning of the agrisultural 
year on the understanding that he will be 
given a 7 years lease, and the lease is 
executed later, the lease must, in my opiator, 
ba held to cover the period from ist July. 
But if the tenant is not actually admitted 
to the land until some date subsequent to 
the lst July, the mere recital in the deed of 
the lac July as the date of the sommensement 
of the tenansy would not, in my opinion, 
give the lease retrospective effect, In the 


(1) (1761) ? Burr, 1190; 97 E. R. 782, 
(2) 11 U. D. 44, - 
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present saso there is a alsar admission bY 
the tenant that the azreement was for the 
period eommeneing with the beginning of 
the agrisultural year. The reapondent quotes 
a desision of Mr Harrison, Junior Member, 
in Gopinath v. Bharat Singh (3) but that 
was the ease of a lease exesuted on the 6th 
January, and as & matter of faet ib was 
executed ou the 6th January 1901 before 
the Tenaney Act eame into foroe. 

I would follow the previous desision of 
the Board in Debt Bakhsh Singh v. Wazir 
(2) and setting aside the order of the Com. 
missioner would restore that of the Assistant 
Oollestor, giving the appellant sosts in all 
Courta. 

Poxtes, J. M, —I agree, 


^ =f 


Appeal dismissed. 


(3) 1 U. P. L. R, (B. R.) 40. 





MADRAS HIGH COURT, 

APPEALS -Gunst Ogpars Nu, 188, 260 
AND 315 or 1918 anp O:ivin Ravision 
Petitions Nos. 515, 694 AND 1227 or 1918, 
December 9, 1919 
Present : — Mr. Justise Oldfield and 
Mr Justiae Seshagiri Aiyar. 
VEYINDRAMUTUHU PILLAI—PxTITIONER 
— Á»PELL.NT IN ALL 
ver818 
MAYA NADAN—R« Ponnnvt iw Á.A.Q, 
Nos 188 ano 260 or 1:18 «no C, R. P, 
Nos 5(5 avo 574 or 1918, 

P. P, 4. P. SUBBIA NADAN —Respowperr 
iw A. A O. No. 315 oF 1918 AND 
O R P. No. 1927 » 19'8. 

Civil Procedure Code Act V of 103,0. XXI, v. 
103, O XXXIV, r 1—"Any party" in O XXI r. 03, 
meaning of -Transfer of Property Act IV of 1-2), 
88 62,3 fi— Money-decree - Mortgage suit, pendency 
of, at date of money decres —Sale tn execution of 
money-decree before decree on mortgage—4Auction-pur. 
chaser under mortgage decree, right of, to oust pur- 
chaser under money-decree, 


The words “any party" in Order RXT, rule 103, of 
the ‘ivil Procedure oderefer to any party to the 
petition, and not to the decree under execution. 
[P 008, cal, 1,] 
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. Appellant purchased certain property at a Court 
sale held in execution of a money decree, After 
the abtaghment but before sale, a mortgage suit was 
filed in respect of that property, Subsequently a 
decree for sale was passed in the mortgage suit 
and the respondent purchased the properly in execu- 
tion of that decree. The attaching creditor was not 
impleaded in the mortgage suit: 

Held, that the respondent was entitled to oust the 
appellant as the latter's purchase was pendente lite, 
[p. 504, col, 1; p, 505, col, 2,1 

Venkataseetharamayya v. Venkataramayya, 15 Ind. 
Cas, 834; 47 M. 418, explained, 

Mulla Vittil Seethi v. Achuthan Nair, 9 Ind. Cas. 
618; 21 M. L. J. 218; (7911) 1 M. W, N. 1659 M, L. T. 
431; Lakhpat Rai v. Fakhr-ud-din, 41 Ind. Cas. 190; 
989 A. 586; 15 A. L. J. 471; and Chinnu Pillai v, 
Venkatasami Chettiar, 84 Ind. Cas. 507; 40 M. 77; 80 
M. L. J. 347; (1916) 1 M. W.N. 245; 19 M. L.T, 217, 
distinguished. 

Per Oldfield, J.—Neither section 91 of the Transfer 
of Property Act nor Order XXXIV, rule 1, Civil 
Procedure Code, confers on an attaching creditor 
any interest in the equity of redemption in the 
morigaged property; they are merely statutory pro. 
visions for his right to redeem and to be impleaded 
in proceedings on the mortgage. Independently of 

these provisions and as an attaching creditor he 
obtains no interest in the property and nothing to 
which any equity in his favour founded on the 
infringement of those provisions could be annexed, 
or which could pass from him to the purchaser at 
the sale held at his instance or which he could, after 
he had purchased himself, rely on as improving his 
title. [p. 508, col. 2 ] 

Section 52 of the Transfer of Property Act does 
not invalidate a sale held pendente lite but only 
subjects the property in the purchaser's hands to the 
decree in which the pending litigation may end, as 
though no transfer had taken place. [p. 505, col, 1. ] 

Per Seshagirs Aiyar, J, —The right which an attaching 
creditor possesses of suing to redeem is not an inte- 
rest in property. [p. 504, col. 2.) 

The principle underlying section 62 of the Transfer 
of Property Actis applicable toa person who, with 
knowledge that a suit is pending relating to the 
property, deliberately ignores such a suit and pur. 
chases the property. [p “605, col, 2.) 


Appeal against and petitions to revise the 
order of the Court of the Subordinate Judge, 
Ramnad at Madura, in Exeantion Appeal 
No. 374 of 1918, in Exesution Appeal No. 322 
of 1918, in Exeoution Petition No. 369 of 
1917, in Original Suit No. 64of 1916 (on the 
file of the Temporary Subordinate Judge, 
Ramnad at Madura) in Exeoution Appeal 
No. 36 of 1918,in Execution Petition No. 1 
of 1918, in Original Suit No. 64 of 1916 (on 
the file of theUourt of the Temporary Sub. 
ordinate Judge, Ramnad at Madara) and in 
Missellaneous, Petition No, 165 of 1918, in 
Exeoution Appeal No, 157 of 1918, in Execu. 
tion "Petition No. £69 of 1917, in Original Suit 
No. 64 of 1916 (on the file of the Court of the 
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Temporary Subordinate Judge, Ramnad at 
Madura) resrestively. 

FAOTS.- A was a money deeree- holder . 
against B and attached B's property at a 
time when a snit on a mortgage of sneh 
property was pénding. A preliminary deoree 
was pasged in the mortgage: suit, Then 4 
got gold the property in Court auotion and 
purohased it subject to the mortgage. Then 
the final deeree was passed and the property 
was sold and purchased partly by the. 
mortgagee deeree-holder and partly by a 
stranger, The purchaser under the mortgage- 
decree was obstrusted by A in getting’ 
possession and an order was passed against. 
A urder Order XXI, rule 100, A appealed 
to the High Court. Objection being raised 
that the appeal was incompetent as A was’ 
rot the representative of a party, the question 
was referred to the Full Bensh who desided 
that the appeal was sompetent. The este 
coming on again before the Division Benoh, 

Mr. S T. srintvasagopalacharta, for the 
Respondent, orged that what the Fall 
Bench had desided was that the money’ 
deoree-holder purohaser was the reprerenta-'. 
tive of a party, within the meaning of section 
47. But see Order KAT, rule 103. It is. 
only ihe judgment debtor that oan some in. 
by way of appeal. The proper procedure 
for others is by way of suit. Sea 
Zipru Talhoo v. Hari Supdushet Vani (1) and 
C, M. A. No. 118 of 1918 (unreported), 

(The contention was disallowed). 


Mr. T, R. Venkatrama Sastra, for the. 
Appellant.—The attashment by the money 
desree-holder was made pendente lite. But 
the doetrine of lis pendens cannotapply to him. 
An attaching deeree holder is one who is 
entitled to redeem under section 91 (c) of the 
Transfer of Property Astand hence he is a. 
nesessary party to the mortgage suit within 
the meaning of Order XXXIV, rule l: see: 
Manjeshwara Krishnaga v. Vasudeva Mallya 
(2), so the mortgage deeree is not binding 
on him." 

The omission to make the money deoree. 
holder a party to the mortgage suit saves: 
his rights. See Mulla Vitiil Seethi v. Achu- 
than Nair (3) and Ohinnu Fillat v. Venkaiasame: 

(1) 42 Ind. Cas. 73; 42 B. 10; 19 Bom. L. R. 774. ^ 

(2) 44 Ind. Cas. 471; 41 M, 458: 7 L. W. 104; 28, 
M. L. T.70; 34 M. L J, 268. 

(3) 9 Ind. Cas. bia; 21 M. E. J. d (1911) iN. 
W. N. 165; 9 M, L. T, 481, 
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Ohettiar (4). See also Venkataseetharamayya 
v. Venkataramayya (5), Ghulam Husain v. Dina 
Nath (6) and Kutti Ohettiar v. Subramania 
Ohettiar (7) where the facts are similar. 
Mr 8, T. Srinivaságopalachariar, for the 
` Respondent.— The right to redeem is the 
only right that ean subsist and it may be 
saved. So that even now ib may be exercis- 
ed. But the dostrine of Ls pendens is not 
evaded in spite of the attashment. See 
Shananda Ohandra Pal v. Sri Nath Roy 
Ohowdhury (8) (a oase exastly in point) and 
Moti Lal v. Karrabuldin (9). 
Mr. T. R. Venkatarama Sastri, in reply. 
(Ororen, J.— What is your position ainee 
a) there is no warranty in Court sales, (b) 
you are a purchaser pendente lile and (c) 
attachment by itself ereates no interest in or 
eharge upon the property ? | 
See Venkatasectharamayya v. Venkataramayya 
(5), "There was an interest whieh the money 
deeree. holder sould have sold and did sell and 
purebase. And being an attaching deocree- 
holder, iss pendens does not affest him, 
JUDGMENT. 
_ OLDFIELD, J.— The opinion of the Full Bench 
has established that sestion 47, Civil Proce- 
dure Code, is applicable to these proseedinga, 
It ir, however, objested further that they are 
covered aleo by Order X XT, rule 103, and that 
in aesordanse with it in Hie absense ‘of a suit, 
the order of the lower Court is ponslusive: 
It i is to be observed that the reference to 
“any party” in the rule is to any party to the 
petition, not to the deeree under execntion, 
Thisis clear in view of theformof the provisions 
in the previous Code and the division of the 
former section 335 into two parts, of which 
the present rule represents the segond. The 
expression ‘any party” being interpreted in 
the mannersuggested, there is no reason for 
holding, a8 has been held in eonneotion with 
the similar elaim petition procedure, that the 
rule excludes the &pplieation of seetion 47 to 
oases, such as the present, between parties or 
their representatives. 
. To turn next to tke merits, the ‘material 
fasts are that the appellant is or represents 
(4) 84 Ind Cas. 507; 40 M. 77:30 M. L. J, 347, 
(1916) 1 M. W. N. 245; 19 M. L., T. 217. 
(5) 15 Ind. Cas. 884; 87 M, 418. 
- (6) 28 A 467; A. W. N. (1901) 143. 
17) 4 Ind. Cas. 1077; 82 M. 485; 19 M. L. J. 728, 
(8) 17 Ind. Cas 482; 140. W, N. 871, 


. (9) 25 C, 179 (P, C.) 24 L A. 170; 10. W.N. "d 
7 Bar. P. C. J, 222; 18 Ind. Dec. (x. 8) 12]. l 
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the purshaser at a Court sale held in erzesu- 
tion of a money decree. After this aftash- 
ment but before the sale a suit was instituted 
on & mortgage of the properties sold and was 
pending at the date. of the appellant’s pur- 
shase. Latera deores for sale was passed 
and the respondent bought when the sale 
took plase. On his elaiming delivery he 
found the appellants already in possession, and 
the desisions under appeal depend on the 
lower Court's conslusion that as they were 
there in virtue of a purshase pendsnie lite, 
the respondent was entitled to oust them; 
their right, if any, to redeem the mortgage 
deeree and obtain possession being enforoe- 
able, if at all, by means of a separate suit. 
whioh they were at liberty to bring. 
Argument has been based to a great 
extent on the faot that the attaching oreditor, 
with referenee to sestion 91 of the Transfer 
of Property Ast, should have been made a 
party to the mortgage snit and that, as he 
was not, the appellants, purchasing at the sale 
held under his attashment are in some manner 
entitled to treats the prossedings in the 
mortgage suit as not binding on them, 
Bat neither sestion 91 nor Order 
XXXIV, rule 1, whish is also relied or, 
eonfers on an attaching sreditor any interest 
in the equity of redemption in the mortgaged 
property; they are merely statutory provi- 
sions for his right to redeem and tə be 
impleaded in proseeedings on the mortgage. 
Independently of these provisions and as an 
attaobing ereditor, he obtained no ‘interest 
in the property and nothing to which any 
equity in his favour founded on the infringe. 
ment of those provisions sould be annexed 
or whioh eould pass from him to the puroha. 
ger af the sale held at his instanoe, or whish 
he sould, after he had purchased himself (as he 
has done here), rely on as improving hia title, 
This was the view taken in Shanan ia Okan- 
dra Pal v. Sri Nath Roy Ohowdhurg (8) and I 
eonsur with the learned Judges responsible for 
thatdesision in dissenting from Ghulam Husain 
v. Dina Nath (6) to thia extent and for the 
reasons they give. Relianse-also has been 
plased on Venkataseetharamayya v. Venkata- 
ramayya 9! in which Ghulam Husain v. Dina 
Nath (6) was followed, and on the references 
in it to the interest of the attaching ereditor, 
But whilst it may be doubted ‘whether those 
references were an sosurate desaription of the 
attaching oreditor’s position, it is materia] 
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that the question before the Court was whe 
ther he was entitled to bring the property to 
sale, not whether the purchaser at such a sale 
was entitled to retain possession. 
. The right of the attaching oreditor to 
bring the property to sale, notwithstanding 
the pendeney of mortgage prooseedings, may 
in fact be conceded without effeot on the 
argument, on whish the desision under appeal 
is founded. That argument is based on 
geofion 52 of the Transfer of Property Act; 
and what it does affest is not the attaching 
ereditor's right to a sale but the extent of tha 
intereat whieh sueb a sale would pass, For 
Bestion 52 does not invalidate a sale held 
pendente lite but only 31bj5ats the property in 
the purehaser'a havds to the desree in which 
the pending litigation may end, as though no 
transfer has taken plase. That is,it makes 
it liable for the mortgage amonnt and 
imposes on the purchaser the same obligation 
to pay that amount in order to protest it, as 
would have been imposed by the deoree, if 
no transfer had taken plaoe. In the present 
ease the mortgagor haa made no sush pay ment 
but has allowed the property to bs sold and as 
he would not have been entitled to retain pos- 
session against the mortgage desree purchaser, 
the appellant cannot do so either. 

This entaila acceptance of the lower 
Court's sonelusion and in aecepting it I 
endorse its refusal to express an opinion as 
to the appellant’s right to redeem by taking 
separate proceedings. This result entails 
dismissal of sll the appeals. The appellant 
will pay the respondent’s oosts in each. 

The connested civil revision petitions are 
dismissed but without oosts, 

SESHAGIRI Alyar, J. — I agree. Notwithatand- 
ing the sonelusion of the Fall Beneh that the 
question should be dealt with under sestion 
47 of the Civil Procedure Code, Mr. Srinivasa- 
gopalashariar oontended that no appeal 
lay beeause of Order XXi, rule 103. There 
has been a change in the language between 
the old and the new Codes in this matter and 
& first resding of rule 103 suggests that 
unless the resistence is by the judgment. 
debtor, the only remedy of the resisting party 
is by way of stit. Bot this Court has always 
held with reference to the provisions relating 
to olaims that if the claimant comes uoder 
section 47, the fact that a remedy by suit is 
given to him gua his rig^ts as a olaimaat 
would got take away bis right under pevtive 
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47. The definition section ipeludes in the defi- 
rition'.of decree "the determination of any 
question within section 7.” Therefore, in 
my opinion an sppeal lies, I respestfnliy 
dissent from Zipru Talhoo v. Hart Supdushet 
‘Pane (1). 

' The main question is whether an austion 
purchaser under a money decree who has 
obtained possession ean eompel a mortgagee 
or a purehaser under the mortgage deoree to 
leave his possession undisturbed provided he 
is willing to redeem the mortgage. The only 
decision in which there are observations in 
roint on this sabjest is Ghulam, Husain v. Dina 
Nath (6). "That has been dissented from in 
shananda Ohandra Pal v. Sri Nath hoy 
Chowdhury (^). In these siroumstances it is 
desirsble to examine the basis of the eon- 
tention put forward on behalf of the auction 
purshaser, Under sestion 91 of the Transfer 
of Property Act an attaching dearee-holder 
has got the right to bring a suit to redeem 
the mortgage. Does this give him an intereat 
in the property P The question is now settled 
that an attachment oonfers no interest in the 
property attached. Reading seotion 91 (f) 
with this well-reergnised rule the proper 
constrnotion to be put on the seefion is that by 
virtue ef hisrightto bring theequity of redemp- 
tion to sale he is given the privilege of inati- 
tuting a suit for redemption and no more, I 
do not think tka’ a: y interest in property, asin 
the esse of e puisne mi rtgagee, oan be asoribed 
tothe attaching deoree bolder. Mr, Venkata- 
rema Sastrior referred to the language of 
Order XA XIV 1ule i, and asked us to bold 
that seotion 91, clause (f) of tbe Transfer of 
Property Act, was intended by the Legislature 
to give ap interest in the property to the 
attachirgoreditcr. Role 1 cf Order XXXIV. 
refers to the substantial right mentioned in 
eeetion 9: of the Transfer of Property Act 
ard cannot and does not enlarge that right, 
In my Opinion the right which the attaching 
creditor porsesres of suiig to redeem 18 not 
an interest in property. The learned Vakil 
for the appellant contended that this sonelu- 
sion would militate against Venkatasectha- 
ramayya v. Venkataramayya (5). As I under- 
stand that judgment, what the learned Judges 
had to deside was whethera mortgages 
purobeger who failed to implead an attaching 
oredi'cr oan sve lor s deolaration that thelatter 
is rct entitled to pursue his further remedies 
under the atftacu ment, They held that as ho 
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was & nesessary party and was nob made a 
defendant, his rights were not affested. 
What those rights may result in need not be 
eonsidéred no » and was not sonsidered than, 
The decision rests upon the broad proposition 
recognised by seotion 85 of the Transfer of 
Property Aot re.enasted in Order XXXIV, 
rule 1, that a person who ought to have been 
sued is not affected by any deoree that may be 
passed behind his back. He oan regard the 
result of the suit as infrustuous so far as his 
rights are sonserned and prossed to enforae 
them, notwithstanding the deeree in the 
suit. The prineiple is that a person who 
onght to have been brought before the Court 
and was not should be plased in status quo 
ante, That I understand, is the principle 
whioh underlies Mulla JVertttl  Seelhi v. 
Achuthan Nair (3). That was a sase of a 
puisne mortgagee in possession. It was held 
that the sale obtained ina suit brought by 
the first mortgagee without impleading the 
puisne mortgagee did not affaat tho latter’s 
possession. The decision in Lakhpat Rai v, 
Fakhr-ud-din (10) may also be sited as show- 
ing that a money decree purobaser cannot 
slaim to retain possession merely besause he 
purchased the pronerty first, 

The learned Val sontended that the 
true principle spplioable to gunah oases ig 
to hold thatthe first purehaser is entitled 


to retain possession against subsequent 
purchasers. This prinsiple is no doubt 
well established as regards competing 
purebasers upder-money decrees, It has also 


been acoepted as regards contending mort» 
gage desree purchasers. Is the extension 
of this dostrine justifiable when the competi- 
tion is between & purchaser under the money 
deoree and a purebaser under a mortgage 
decree? Having regard to the fact that no 
interest is transmitted by the money deoree- 
holder to his auction purehaser, I do not 
think that euch an extension ia warranted, 
Let us see what the result of upholding such 
& cobtention would be. The attaching 
decree-holder who had the right'to sue to 
redeem would have his rights enlarwed on 
aesount of the failure to include him aa a 
party defendant. On what prinsiple is thia 
addition to his rights to be justified P Mr, 
Venkatarama Bastri suggested that as, if 
the money decree-holder had put up tbe 
equity of r«demtion to sale, the purchaser 
(10, 4° Ind. Cas. 160; 59 A. 636; 15 A, L J. 474, 
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standing in the shoes of the mortgagor san 
compel the mortgagee to grant him time to 
redeem, the fact that he purahased during the 
pendensy of tbe mortgage ruit should not 
affest this right. This argument necessi- 
tates the examination on the theory that tha 
attaching creditor is not affected by ls pendens, 
lt was  ceontended on the authority of 
Manjeshwara Krishnoaya v. Vasudeva Mallya 
(2) that a person who ought to have been 
impleaded is not affected by the dostrine of 
lis pendens. That was a ease of the applica. 
tion of the doetrine to co-defendants, The 
learned Chief Justice applied the analogy of 
res judicata to that case. I do not think it was 
intended to lay down that all the rights 
and infirmities applying ta res judicata 
were attracted by lis pendens. No doubt 
sestion 52 of the Transfer of Property 
Aot is not in terms applicable to Court sales, 
the reason being that where a eompetent 
Court having jurisdiction to do so sells pro: 
perty, that sale is not vitiated by the faot that 
another Court had seisin of a suit relating to 
the same property. But the principle under. 
lying the seetion is applicable to a person who, 
with knowledge that & suit is pending relating 
to the property, deliberately ignores such a suit 
and purchases the property. True knowledge 
is not a fastor which affects the applicability 
of lis pendens, But in estimating the value 
of the rights acquired by snoh a purchaser, 
is it inequitable to say “you knew that a 
anit was pending and if you purohased with 
knowledge of such a pending litigation, you 
cannot olaim to supersede the right of the 
mortgagee in that snit P" I am inslined to the 
view ibat the prinoiple of firat puroehase is 
not applicable under these oireumstanses; and 
where it eorfl'ets with tbe reason anderlying 
Orde XXX V,rule 1, namely, thata failure to 
implead places the respestive claimenta only 
in status guo ante, I am prepared to give 
presedence to the latter right. The desision 
in Chinnu Paillat v. Venkatasamt Chettiar (4) 
turned upon the interest in property possess. 
ed by a puisne mortgagee and, therefore, is not 
inconsistent with the view I have taken. 

For these reasons, I agres with the gon. 
olusions of my learned brother that the 
civil miscelianeous appeal should be dis. 
missed with coste and also with the order as 
to eivil revision petition, e 
Both Appeals & Revision Petitions dismissed, 

m. Q P, : 


506 | 
GOBINDRAM SBIVALDAS t£, EWART RYRIE & CO, 


SIND JUDICIAL COMMISSIONER'S 
COURT, 
MISCELLANEOUS ÀPPRAL No, 37 or 1918, 
January 22, 1919. 
Present; —Mr. Faweett, J. O., and 
Mr, Kineaid, A. J. C. 
Tas FIRM or GOBINDRAM SHIVALDAS 
j ~——APPELLANTS 
. versus 
Messes, EWART RYRIE & CO.— | 


RESPONDENTS. 
' Arbitration Act (IX of 1899), 8. 19—Breach of 
contract, suit arising out of— Reference to arbitration— 
Stay of swit—Defence alleging custom inconsistent wi th 
contract— Arbitrators, power of, to decide as to exist- 
ance of owstom 

In a suit for breach of contract the parties referred 
the matters in dispute between them to arbitration, 
and the Court stayed the suit under section 19 of 
the Arbitration Acb. Plaintif objected to the stay 
of the suit, on the ground that the main defence to 
the suit was based on an alleged custom which was 
inconsistent with the written terms of the contract, 
and could not be gone into before the arbitrators: 

Held, disallowing the objection, that there was no 
legal objection to the arbitrators going into the 
question of the existence of the alleged custom, 
whereby the method of performance of the contract 


-* 


would be legitimately widened. [p. 506, col. 2; p. 507, 


col 1. 
A EN widening of the method of performance 


by custom is, though a variance, not a contradiction 
of the terms of a contract, soas to make the custom 
inadmissible. [p £08, col. 2.] 

Appeal from the order of the Ad- 
ditional Judicial Qommissioner, Sind. 

Mr. Tolasing Khushalsing, for the Appellants. 

Mr. T. Q. Elphinston, for the Respondents. 

JU DGMENT.—The lower Court has, under 
gestion 19 of the Arbitration Act, stayed 
a suit which has been bronght by the 
appel'ants against Messrs, E wart Ryrie & Oo. 
and we have to deside whether this order 
ig erroneous, bearing in mind the general 
rule that a Court of Appeal should be slow 
to interfere with a diseretion judicially 
exercised by the lower Court. 
“Tha main ground relied on by Mr. 
Tolasing for the appellants is that the con. 
traot requires Ewart Ryrie & Co, them- 
selves to import the sugar, which is tke 
Bubjeot-matter of the contrast, and that the 
defendants’. main deferos to the  elaim 
against them for breash of sontraot 
is based on %n alleged oustom, whieh 
jg inconsistent with the written terma of 
the ‘contrast and which cannot, therefore, 
be gone into before the arbitrators, The 
law on this subject in England is settled 
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by the House of Lords in the two oases 
reported under the name of Produce Bro*ers 
Oompany v. Olympia Oil & Oake Oo, (1) 
and Olympia Oil Oaks Oo. v. Produce 
Brokers Oo, (2). The head-note of the report in 
the Ist aage runs ag follows: — 

Under a slause in a oontraet referring 
to-arbitration any dispute arising under 
the contract, it is competent to the arbi. 
trator finally to determine the existence of 
a custom affesting the rights and obliga- 
tions of the parties under the Gsontraot, 
where such oustom is not inconsistent with. 
the terms of the sontract’’, 

The second ease, which related to the 
same oontract as that under consideration 
in the first, confirms the prinoiple, whish. 
i3 laid down in Humfrey v. Dal» (3), that 
mere variance of a written contract is not 
nesessarily repugnansy. The passage in the. 
jadgment of Lord Campbell O. J., in the 
litter oas°, whioh deals with this point, is 
well known and is reprodused in ezíen:o in 
Amir Al’s Law of Evidense, 6th Edition, 
pages 605,606. It is there laid down 
that to fall within the exaeaptior, therefore, 
of repugninoy, the inoident must be such 
as, if expressed in tbe written  sontraat, 
would make it insensible -or inconsistent." 
And as®pointed out by Seratton, L. J., in 
Froduce Bro'ers Oo v. Olympia Oil & Ouke 
Co. (1) a mere widening of tLe method 
of performance by sastom i*, though -a 
variance, not a contradiction of the terms 
of a sontract, so as to make the onstom 
igadmissble. Having regard to the language 
used in previsa 5 to sestion 92 of the 
Evidenos Ast, whioh speaks of a repug- 
nansy to or inconsistency with the express 
terms of a eontraet, I think the same may. 
safely be taken to be the law also in 
India. 
` Is then the alleged oustom  inconsist- 
ent- with the terms of the oontrast, 
in the above mentioned sense? In my 
opinion, the answer is in the negative. In 
the first -palse, there is nothing in the 
sontraat which expressly binds Messrs, Ewart 
Ryrie & Oo. to import the sugar themselves 
and not through another importing firm. 

(1) (1918) 1 A. © 314; 88 L. J. K. B. 160; 114 L. 
T. 93; 21 Com. Cas. 820; 60 8 J 74; 32 T. L, R. 116. 

(2) 0917) 1 K B. 320; 861 J.K. B.421; 116 I. 
T, ), 88 T L.R 95. 


(3) (1857) 110 R. R. 687; 5 El. & Bl. 266; 26 L. J, 
Q. B. 137; 8 Jur. (x, s.) 213; 119 E. B. 1246, 
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The indent authorises them to instruct 
their friends in London to purehase and 
ship the goods, but it does not prohibit 
them from getting them. from Java in 
another manner. Nor is there anything else 
in the contrast which I can find to imply 
that it was of the essence of the agreement 
that the goods should be ordered by 
Ewart Ryrie & Co. themselves (or rather 
their London agents), though no doubt 
tte indent contemplates this, being the 
ordinary method of obtaining the goods 
for tender to appellants. It is not alleged that 
the latter are in any way prejudiced by Ewart 
Ryrie & Co, obtaining the auger by local 
_ purchase, and paragraph 3 of the appellants’ 
Pleader’s letter of 22nd August 1917 pre- 
oludes them from making any such allegation. 
They there easy: "We understand that you 
have on several prior oecagions bought loaally 
fo fulfil your contracts, and they pro- 
ceeded actually to offer to sell Ewart Ryrie 
& Co. the two tons of sugar to enable them 
to perform their contracts. l 

In the faee of this, it is elear that the 
objection now under eonsideration was .not 
then regarded by appellants as a vital 
one. 

For the above reasons I think that 
there would have been ro inconststenocy if 
the indent had expressly provided that 
Mecers. Ewart Ryrie & Co. might, 
instead of themselves procuring tbe 
sugar. by placing an order for it on the 
Lordon market, obtain it by losal pur. 
share in this manner, in whioh they say they 
are justified in doing by sustom, 
Lord Campbell’s main test is nof, therefore, 
satisfied. And it is a care where (as 
Seruttor, L. J, points out) the method of 
performaree contemplated by a sontrasct may 
be legitimately widered by ouatom. In 
these sireumstances, I think there is no legal 
objestion to the arbitrators going into the 
question whether euch a oustom exists and 
justified the respondents in nct having tender- 
ed sugar in July or Augost 1917 in rer. 
fonmanee of their contract. Accordingly, 
in my opinion, the aprellants’ main objes- 
tion to the etay of the suit falls to the 
ground. 

I may add that ‘the existence or non exist- 
ence of the custom in question, and its effect 
on thie: sontraot, afe within tke rubmission 
elarse, whioh covers "any dispute mou 


- 
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arising under this indent which eannot be 
arranged by mutnsl agreement," for the 
reasons which are given by Lord Parker of 
Waddington in Produce Brockers Oo, v. Olympia 
Oil & Cake Oo. (1). 

The next objeotion taken is that there ig 
no sufficient evidenee to justify the lower’ 
Court in holding that Messrs, Ewart Ryrie 


'& Qo. were ready and willing to refer 


matters to arbitration before the filing of the’ 
suit. But the application for stay of the suit 
whioh was verified by the firm's manager, 
Mr. Murray, avers that "the appellants have 
always been and are still ready and willing 
to refer the matters to arbitration." It is a 
fast that sannot be contested, and is son. 
stantly brought to this Court’s notice, by 
proceedings before it, that Huropeau firms 
at Karachi like the respondents, prefer 
arbitration to having their eontraet disputes 
settled by the Courts and, therefore, very 
slight evidence is sufficient in their oase to 
justify tbe Court in being satished as to the 
requisite willingness to refer to arbitration, 
In my opinion the allegation in the application, 
sorroborated by Mr. Murrary’s verification 


“and the affidavit of the salesman, Gehimal, 


suffices (in the absence of any evideneo to 
the contrary) to prove this willingness. Mr. 
Tolasing relies on the eorrospondenee as 
evidenee fo the contrary, but this at most 
shows respondents did not suggest arbitration 
priar to the suit. It was not inoumbent on 
them to dosc, and the correspondence and 
these proseedings show beyond doubt that, 
if they had suggested arbitration, the appel: 
lants would not have aecepted the’ sugges. 
tion. The meie silence of the respondents 
does not really go in any way to disprove the 
respordents’ assertion that there wera 
willing to refer to arbitration prior to the 
suit, It merely shows that they thought 
the time had not yet oome, when recourse 
should be had to arbitration. If the appel. 
lants had asked them to do to and respond. 
euts had refused to ignore the rcquest, the 
case would of course have been different. 

It is also contended that-the lower Oourt 
erred in not allowing the appellants to 
examine tbe respondenta’ manager, ' Mr. 
Murray, on the two points diseusted above, 
They were not, however entitledin an interloon: 
tory proceeding of this kind to have evidence 
taken in Coart instead of given in the 
ordinary mode of affidavits; and there is no 


* - -. 
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reason to think that Mr. Murray's evidence, 
if taken, would have really helped the 
appellants on the two pointa, I hold, there 
fore, that there is no sufficient ground for 
our interfering with the lower Oonct’s re. 
fusal to have Mr. Murray examined, 

The remaining grounds of appeal were not 
pressed in view of this Court's desision in 
Miscellaneous Appeal No. 35 of 1918, 

I would, therefore, dismiss this appeal with 
costs, 


Appeal dismissed. 


MADRAS HIGH COURT. 
SxkcoxNp Civin Appeat No. 1205 or 1918, 
January 8, 1920. 
Present:—Mr. Justice Sadasiva Aiyar 
'. t? and Mr. Justice Spenser. 
S.A.R. VEERAPPA OHETTY— 
PrLAINTIPE No, l— APPELLANT 
versus 
I. N. K. R. MUTHURAMAN CHETTY awp 
OTHERS — DEFENDANTS Nos. 1 TO anp LEG. 
REPRESENTATIVES OF PLAINTIEFS Nos, z & 3 
—HRx8PONDEATS, 


Paper Currency Act (II of 1910), s. 26 — Hundi 
drawn payable to bearer on demand, legality of. 


A hundi drawn payable to beareron demand, 
being in contravention of section 26 of the Paper 
Currency Act, is illegal, and cannot form the basis 
of a suit, [p. 508, cola, 1 & 2; p. 509, col. 1.] 

Second appeal against the desree of the 
Court of the Temporary Sabordinate Jadge, 
Sivaganga, in Appeal Suit No. 6 of 19:7 
(Appeal Suit No. $76 of 1916 on the file of 
the Diatriat Court, Ramnad), preferred against 
the desree of the Court of the Prinsipal 
District Munsif, Sivaganga, in Original Suit 
No. 88 of 1914. 

Mr. A, Srintvasa Iyengar, for the Appel. 
lant. 

Mr. Anantha Krtshna Aiyar, for ihe Re- 


spondents, 
2 JUDGMENT, . 

Sapasiva Alya? J.—I think that the hundi 
sued on is illegal, as contravening seetion 
26 of the Indian Paper  Ourrenoy Agt 
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[ Nachimuthu Ohetty v. Andtappa Pillai (1) 
Spenser and Krishnan, JJ.! The Saborlingte 
Judge’s view that a loan besomes a deposit 
with the debtor "after tre loan besame pay- 
able by the expiry of the time provided 
in the document of loan" and if the debtor 
happened to be & banker, the proviso to 
sestion 26 of the Paper Onrrensy Ast will 
apply, eannot be accepted as sound, 


The lower Appellate Court's decree disg- 
missing the suit muat, therefore, be sonfirmed 
on the above ground whieh was the ground 
on whish the Distrist Munsif properly dis. 
missed it. 


It is unnesesgzery, under those sirenmstanses, 
to give a final opinion on the question whether 
the partieular ground on which the lower 
Appellate Court dismissed the suit, namely, 
that plaintiff could not sue on the hundi 
because he had entered the name of Perian- 
nan Chetty on it and had not got Perian. 
nan Chetty to endorse it bask in plaintiff's 
favour, whether this particular ground is 
also a good defense to the suit I shall 
sontent myself by saying that my present 
view is that a plaintiff who is suing only 
the drawer of a hundi and who is honestly 
in possession uf that hundi whioh is made 
payable to bearer (and the presumption is 
that every holder is an honest holder in 
due course) is entitled to deal with the 
endorrements and writings on the hack of 
the kundi in any manner be likes, provided 
that his so dealing does not subjeot the 
defendant (the drawer) to a greater liability 
than he would be under, if there had been 
no endorsements at alland the kundi had 
deen left in its original state This prin. 
eiple had been applied in the Muthar SNahsb 
Murat : ayar v. Kadir Sahib Maratkay r (2) in 
favvur of the plaintiff in that case, who 
was the holder of a hundi and who was 
also an indorser who got baok the kundi, 
but Ido not think that his having been an 
endorser also in that case has anything 
to do witH the oustoms and oonveniensas of 
Mercantile Law on which the governing 
prinsiple of that deoision rests. If the 
plaintiff in the case was entitled to soore 
out, and had ssored out Pariannan Chetty’s 
name, from the back of the kundi, the 
result would be the same asif Perannan 

(1) 42 Ind Cas 706; 6L. W? 680; (1917, M. W. N. 


778. 
(2) 28 M, 644; 15 M, Lr. J, 884, 
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had never been its holder. Periannan 
sould thereafter not sue on it and the 
plaintiff as bearer would be the only person 
entitled to sue thereon. Of course, even 
thongh the names or endorsements on the 
back had not been astually dealt with by 
a plaintiff (ineluding the scoring out names 
on the back) in the manner favourable to 
him, before he brought the snit, he could 
ask the O^urt to treat the hundi as if he 
had so dealt with them in any manner he 
was entitled to deal with them, I have (it 


will be seen) dealt with a oase in whioh: 


the drawer alone is sought to be made 
liable, It goes withont saying that other 
considerations might arise, if an indiy daal 
indorser is soughtto be made liable as he will 
not be bound by alterations whioh would 
prejudise his right to proceed against the 
previous indorsers or the drawer, eto. 

In the result the second appeal fails and 
is dismissed with costs, 

Spencer, J,— In my opinion the Distriot 
Munsif was right in holding that the suit 
was not maintainable on the hund: Exhibit 
A, on the ground that it sontravened section 
26 of the Paper Currency Act, and the 
Subordinate Judge was wrong in thinking 
that this waa an exoeption to the prohibi- 
tion sontained in that seetion. The Sub- 
ordinate Judge gives three reasons for his opi. 
nión, acd each of them on examination 
appears to be erroneous. First he says that 
the words ‘on demand’ do.not appear on 
Exbibit A: but section 26 does not require 
that those words should be expressed in the 
instrament. No time for payment was 
specified and the kundi was made payable 
to the person persenting it, It was thus evi- 
dently a hundt payable to the bearer on 
demand. Next the Subordinate Judge 
refers to the exeeption in sestion 1 of the 
Negotiable Instruments Aot in favour of in- 
struments written in an oriental language, 
This exception only provides against the 
provisions of that Ast that override losal 
nange in respect of instruments written in 
the vernaonlars. It does not prevent the 
operation of the provisions of the Paper 
Currency Act, whish is quite a different 
Aot. Lastly, the Subordinate Judge tries 
to bring the case within the proviso to ses- 
tion 26 by eaying that though the amount 
was a loan in the,ürst instanee, it became 
A deposit after the date of payment, It 
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is clear from the evidense of Sathappa 
Chetty (plaintiff’a witness No. 1) that the 
sum of Rs. ',000 in question represented a 
debt due to lat defendant by one Kassim and 
that no oash was deposited with the witness 
by lat defendant. 

The proviso to section 26 only applies to 
deposits of money in the hands of the 
bankers, shroffs or agents. This is not 
such a case The suit hundi, therefore, 
offends against section 26 of the Paper 
Currensy Act and following Chidambaram 
Chettiar v. Ayyasaamt Thevan (3), Aruna. 
chalam Ohettiar v. Narayanan Ohettiar (4) and 
Nachimuthu Chetty v. Andiappa Pillai (1) 
this suit, being based on sush a hundi, is not 
maintainable and the appeal must be dismissed 
with eosta. 

In this view it beoomes unnecessary to 
decide the rather teohnisal objeotion that 
plaintiff could not maintain the suit without 
first obtaining an indorsement from Periannan 
Chetty. The piaintiff is the holder of the 
negotiable instrument whicb, when drawn 
was payable to bearer. He is not ap irdorser 
as he did not sign the instrument (seg 
section 15 of the Negotiable Instruments 
Ast} but he wrote an order to pay Periaznan 
Chetty above the signatures of 2 indoraers 
and thus under seetion 49 he converted 
the indorsement which was in blank into 
an indcrsement in full; under sestion 46 
the hundi become negotiable by Periannan 
Chetty when it was indorsed, ani delivered 
to him. When the instrument returned 
into the possession of the plaintiff, there was 
nothing, so far as I ean see, to prevent the 
plaintiff from caneelling the indorsement 
whish he had written in favour of Periannan 
Chetty and from recovering the amount due 
thereon. 

If this negotiable instrument was not for 
other reasons bad, I should be inelined ta 
allow the plaintiff to make the neoesaary 
correction and to proseed with this suit, 
But as he must fail on the other point 
it becomes unnesessary to remand the suit for 
further trial. 

M. O, P, 


Appeal dismissed, 


(3) 36 Ind. Cas. 741; 40 M. 680; 31 M, L.J. 401 
(1916) 2 M. W. N. 210; 4 L. W, 261; 20 M. D. d. 350! 
(4) 61 Ind. Cas, 300; 42 M. 470; 86 M. L, J. 80] 
(1919) M, W. N. 188; 0 L, W. 438, 
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E PATNA HIGH COURT. 
Om Revuron Petitions Nos, 183 To 185 
or 1919. 
February 16, 1920. 
Present :—Mr. Josie Mulliek and 
Mr. Justice Sultan Ahmed. 
Shree Shree SAKTI NARAIN SINGH 
~ PETITIONER 
VOTSUS 


l BIR. SINGH —Orrosmg PaRTY. 

. Land Acquisition Act (I of 1894), s. 583-——Civil Pro- 
cedure Code (Act V of 1908', O. XLVII—Review of 
order in lang acquisition proceeding —Jwrisdiciion, 


` There is nothing in the Land Acquisition Aot 
which forbids the application of Order XLVII of the 
Code of Civil Procedure to proceedings under the 
Act. [p. 611, col. 1.] 

Appeal from a decision of the Distrist Judge 
of Manbhum, dated tbe 17th April 1919. 

Messrs, Naresh Ohandra Sinha and Shishir 
Kumar Mitter, for the Petitioner. 

Mr. Abant Bhusan Mukher,ee, 


Opposite Party, 


, JUDGMENT. 

MUuLLOEK, J.—The petitioners pray for our 
interference under section 115 of the Civil 
Proeedure Code. It appears that a Deputy 
Collector having made oertain awards in the 
distriot of Manbhum for the acquisition of land, 
sertain tenure-holders asked fora reference to 
the Civil Court under section 18 of the Land 
Aoquisition Ast. The District Judge made 
an order after hearing the parties appor- 
tioning the compensation money between the 
Zemindar, the tenure-holders and the ratyats, 
The tenure-holders thereupon made an ap- 
plieation to the District Judge, asking for 
amendment of the desree and also eontending 
that the apportionment had not been oor- 
rectly made. The learned Judge upon eon. 
sidering the matter found that he had made 
the order of apportionment under a misap- 
prehension, and had taken as admitted oertain 
fasts which were not admitted and about 
which the parties were in serious dispute. 
He, thereupon, desided that the decree should 
be: amended but that in order that the 
amendment might be oarried out; it was 
necessary to hear all the parties interested 
and to review the judgment. That order 
was made on the 17th of April 1919 and the 
Zismindar has some to this.Court for our inter. 
ference in revision. 

He contends that the order was without 
jurisdietion, and the deerea being in Gone 


for the 
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formiy with the judgment, the Distriot 
Judge has no authority to review it under 
Beetion 151 or .52 or any other  seotion 
of the Civil Prosedure Uode. Section 152 
alearly has no applieation, and as to gestion 
151 it is sontended that the Judge oan only 
exercise his inherent powers when he is 
properly seized with jurisdiction in the ease, 
In other words, it is contended he cannot call 
for the record after he has made his fral 
order under the Land Ácquiition Ac’, without 
any application by the parties, and order a 
This sontention 
need not be considered in detail, because 
on & reference to the application made by 
the tenure-holders to the Distrist Judge for 
the amendment of the decree; we find that 
the judgment itself is attacked and the 
petition ir, in our opinior, in effeot a petition 
for review as well-as a petition for amendment 
of the deoree. 


It is finally eontended that even if the 
applieation of the tenure-holders is an appli- 
cation for review, the provisions of order 
XLVII of the Civil Prosedure Code do not 
apply to a decision by the Civil Court 
under the Land Acquisition Aot, and relianee 
has been placed upon the decision of their 
Lordships of the Privy Counoil in Rangoon 
Botatouffg Oo.. Ld. v. Oollector of Rangoon 
(1), In that case their Lordships held that 
there wa3 no appeal to the Privy Counsil from 
a decree of the High Court in a land acqnisi- 
tion proceeding. 


It is sontended that the same principle 
applies here and that ths provisions of the 
Civil Prosedure Code not being applicable 
there oan be no review. Now a right of 
appeal must be sonferred by Statute and 
their Lordships held that as the Land 
Acquisition Act was self-contained in this 
matter and had made provision for an appeal 
only to the High Court, to allow an 
appeal to the Privy Counsil would be to 
contravene the terms of the Statute itself. 
In making sertain observations to the effeat 
that the desision of the Civil Court in a 
land acquisition matter is in reality of 
the nature of an award, their Lordships, in 
my opinion, merely intended to show why 


(1) 16 Ind. Cas. 188; 40 C, 21; 16 O. W. N. 961; 12 
M. L. T. 195; (1912) M. W. N. 781; 16 C. L, J. 2454. 
28 M, L. J. 276; 14 Bom. L. 9. 833; 10 A. L. J. 2714 
5 Bur. L. T. 205; 6 L. B; R. 150; 38 I. A. 197. (P. 0... 
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the Act had not considered it reeessary to 
provide a farther appeal. But these con- 
siderations do not apply to the qaestion of 
a review, The Land Acquisition Act in 
gestion 53 enacts that the provisions of the 
Civil Prosedure Code sball apply, save so 
far as they are inconsistent with anything 
éontained in the Act. We find nothing 
in the Aot whish forbids the sppli- 
sation of Order XLVII ofthe Code, and, 
therefore, in our opinion, the Listriet Judge 
had power to entertain an supplication under 
Order XLVII. The order that we shall 
make is that the present petitions before 
us be dismissed and that the record be sent 
down and that the eases do proseed before 
tke Distriet Judge from the stage which 
they kad reached cn the date when his 
order'wss made. The petitioners will pay 
ore set of costs for the petitions now before ‘us 
and one hearing fee, whioh is fixed at 3 gold 
mohurs, 


SULTAN AHMED, J, —I agree, 
Fetitions diamtsecd., 


v 





ALLAHABAD HIGH COURT. 

. Civi, Revision No. 107 or 1919, 
Marah 13, 1920, 
Present:—Justise Sir P. C. Banerji, Kr. 
Mahani RAM SARAN DAS— 
DEFENDANT— PETITIONER - 
versus 
HARI KISHEN KOBRI—Puatstirs— 
OPPOSITE Pasty, 

Agra Tenancy Act (II ef 1901), s. 79—-Jurisdiction 
of Civil and. Revenue Cowrls —Suit by tenant for damages 


for crops wrongfully cut by landlord, whether cognis- 
able by Civil Court. 


H 
. A suit bya tenant against his landlord to recover 
damages for crops wrongfully cut and misappro- 
priated by the latter, is cognizable by a Civil Court, 


Civil revision against the deoision of the 
Judge cf the Comt of Small Causes at Gorakh- 
pur, dated the 28rd January 1919. 


Mr E. K. Molaviga, for the Applicant, 


Messrs. J. B. Laland S. P. Sinha, for the 
Opposite Party. 
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BHYRI APPAMMA V. BHYRI CHINNAMMI. 


JUDGMENT.—This applieation for re- 
vision is untenable, 


The plaintiff alleged that the defendant, 
who is the landlord, granted him a lease 
of oertain land; that he was in possession 
under the lease; that he had grown crops 
on the land, and that the defendant wrong- 
fully eut down and .misappropriated the. 
srops. He claimed the value of the orops 
as damages. The suit was clearly 
eognizable by the Civil Court. The plaint- 
iff did not allege wrongful dispossession and 
the suit-was not a suit for sompensation for 
wrongful dispossession, The plaintiff is in 
poseession and all that he olaims is the value 
of the aropa which the defendant forcibly ant 
down. The snit, not being one for compensa: 
tion for wrongful dispossessior, eould not be 
brought in the Revenue Court under seetion 
79 of the Tenancy Act, I dismiss the 
application with costs, 


Application dismissed, 


MADRAS HIGH COURT. 
Seconp Civi AppeaL No, £04 or 1919. 
January 19, 1920, 

Present :— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spenser. 

BHYR! APPAMMA AND ANOTHER— 
DerenDants—APPELLANTS 
tersus 


BHYRI CHINNAMMI— PLAINTIF pm 
RESPONDENT. 


Hindu Law-—Adoption—-Alrenation—Adopted son, 
whether affected by alienation—Atiempted alienation 
by Will, enforceability of. 


Inasmuch as a Hindu has no such power of 
alienation over ancestral land as would affect the 
rights of an adopted son, unless the alienation was 
made for necessity, an attempted alienation by 
Will to take effect on a certain contingency, expected 
to oceur aftér an adopted son comes into existence. 
subsequent to the death of the teftator, is void and 
cannot be enforced [p. 512, col, 2.] 

A Hindu, by his Will, directed his senior widow to 
adopt a son to him after his déath, and, in the 
event of disagreement between his senior and: 
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junior widows on the one hand and the adopted ron 
onthe other, he directed that the junior widow should 
be given 15 acres of land. In asuit by the junior 
widow for the :6 acres: 
` Held, :1) that the plaintiff was not entitled to 
recover, in the absence of an agreement with the 
adoptive boy’s natural father, that the adoption 
was made subject to the adopted son’s liability to 
give the 15 acres to plaintifi on demand; 

(2) that the plaintiff's right to maintenance and 
residence remained intact, 

Sesond appeal against the deeree of the 
Distriot Court, Ganjam at Berhampore, in 
Appeal Suit No. 211 of 1918, preferred 
against the deoree of the Court of the District 
Munsif, Chieasole, in Original Suit No. 610 
of 1914, 

FAOTS appear from the judgment. 

Mr. O. Sambasiva Row, for the Appel 
lants,— The lower Courts erred in desree- 
ing the plaintiffs olaim. The plaintiff's 
husband sould not, by Will, dispose of 
ansestral properties so as to affect the 
rights of the adopted son, who was 
adopted under his directions. The adopted 
son_ stands in the same position as the 
testator’s posthumous son. See Privy Counoil 
desision in Pratapsing Shivsing v. Agar- 
singhji Raisingh i (1). There is no allegation 
that there was any necessity for gifting 15 
acres. There is no proof either that, at the 
time of adoption, the natural father of the boy 
gave him in adoption subjecting the adopt- 
ed boy to liability to give 15 aores to the 
plaintiff. Wi 

Mr. V. Ramesam, for the Respondent :— 
The alienation in favour of the plaintiff was 
good as a family arrangement It should 
be presumed that at time of adoption, the 
adopted boy’s natural parents were aware of 
this provision in the Will and that the 
adoption was made subjeot to this liability. 

JU DGMENT.— The plaintiff (respondent) 
is the junior widow of her husband, who 
executed the Will Exhibit A (September 1913) 
providing (1) that bis senior widow should 
adopt a suitable boy after his death and (2) 
that, if after such adoption, disagreement 
should arise between hia junior wife (on the 
one side} and his senior wife and the adopt- 
ed son (on the other side), the junior widow 
(present plaintiff) should be given absolutely 
15 aores out of a larger area of land (there 


(1) 60 Ind. Oas, 457; 43 B. 778; 86 M. L. J. 611; 17 
A, L. J. 622; 21 Bom. L. R. 498, 1 U. P. L, R. (P. 0.) 
89, (1919) M. W. N. 818; 10 L. W. 389; 240, W.N, 
57; 27 M. L. T. 47 (P.0,), 
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are certa'n other provisions in the Will 
unnecessary to detail for the decision of the 
present case). 

Ths senior widow (lst defendant) adopted 
the Znd defendant on the next day after her 
husband's death and according to the distum 
of the Privy Council in Pratapsing Shivsing 
v. Ágarnnghii Ratsinghjt (1), he stands in 
as good a position as if he was the posthu- 
mous son of his father, 

It was not alleged or contended in the 
lower Courts (much less proved) that the 
senior widow at the time of the adoption 
eaused the 2nd defendant’s natural father 
to agree to the adoption being made subject 
to a liability on the part of the adopted son 
to give to the plain'iff the 15 acres whenever 
she demanded the land, and henee the age in 
Vedanayaga Mudalíar v. Vedammal (2), does 
not help the plaintiff, 

The status and the rights of the adopted 
son have been now well settled by the 
deoision of the Privy Oouneil and by the 
deeisions'of the High Courts in India, 

A Hindu has no such power of alienation 
over ancestral properties as would affest the 
rights of his adopted son unless the aliena. 
tion was made for necessity, even if the 
alienation was made during the lifetime of 
the father. 


An attempted alienation by Will, to take 
effect on a eertain sontingensy expested to 
occur after an adopted son somes into exin- 
tence subsequent to the death of the testator, 
stands of course on a muoh weaker basis. 

In the result the deerees of the lower 
Courts awarding to the plaintiff 15 asrea of 
land according to her prayer in the plaint 
are set aside and the suit is dismissed with- 
ont prejudice to the plaintiff's right to sue 
for maintenanse and residence under the 
general law, 

The respondent will pay the appellante’ 
coste in this Court and the parties wil), under 
the sireumstanoes, bear their respective costs 
in the lower Courts. 

M. C, P, 


Apreal allowed. 
(2) 27 M. 591 aL p. 597. KENA cae 
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PATNA HIGH COURT. 
CriminaL Revision No. 318 or 1920, 
July 21, 1920. 
Present:— Mr. Justioe Jwala Prasad. 
BABULAL MISSIR—PzriTIONER 
versus 
MANAGER, BETTIAH ESTATE- 


Opposite Parry, 

Oriminal Procedure Code (Act V of 1898), s. 145— 
Possession— Magistrate, duty of, to decide question — 
Entry of name in Collectorate Register, whether 
conclusive. 


In a proceeding under section 145 of the Criminal 

Procedure Code, in which one of the parties claims 
to hold ihe property in his own right and nob as 
.& servant or manager, the Magistrate is bound to 
determine which of the parties is in actual physical 
possession and although a presumption of possession 
may be legitimately made in favour of a person 
whose name is recorded as in possession in Begis- 
ter D of the Collectorate, that entry is not conclusive. 
[p. 616, col. 1.] 


Applieation against the order caused by the 
Sub-Divisional Magistrate, Motihari, dated 
the 26th April 1920. 


Mr. A. B, Mukherji, for the Petitioner. 


Mr. S. A. A. Asghar, Government Advocate, 
and Mr. Jadubans Sahat, for the Opposite 
Party. 


JUDGMENT.—This is an aplication 
agninst the order of the Sub- Divisional Officer 
of Motihari, dated the £6th April 1920, 
passed under section 145 of the Code of 
Criminal Procedure, declaring the Ist party, 
the Bettiah Raj, to bein possession of the 
village Ghiwadhar, in dispute. 

The lst party is the proprietor of the 
village and the name of the present 
Maharani as suah has been registered in 
Register D of the Land Registration Depart- 


mept under Act VII of 1876 B. O. The 


estate being under the Court of Wards, the 
name of the Manager has also been 
registered. The village was originally ao. 
quired by Maharaj Kumar Babu Mahendra 
Kishore Singh Bahadur, and after his death 
devolved upon his brother, the late Maharaja 
Rajendra Kishore Singh Bahadur, Maha- 
raja of Bettiah Hai The Maharaje, how- 
ever, made a gift of the village to the 
widows of Maharaja Mahendra Kishore in 
order to enable them to maintain a temple, 
which they had built, during their lifetime 
and after their deth to be attached to the 
temple for so long as the temple existed, This 
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was done by a deed of gift, dated the 25th 
November 1881. 

After the death of one of the widows, 
the other widow in the year 1884 85 by a 
parwana (Exhibit 1) appointed one Harangi 
Misser as its Manager, ancestor of the peti: 
tioner, Babu Lal Misser, on the 5th Maroh 
1886, entrusting to him and his heirs the 
collections and expenditure, with direstion 
to file an account of the expenditure to the 
owner of the Raj, after the death of the 
widow. By this dooument, it was stipulat- 
ed that the arrangement and the manage- 
ment was to belong to Harangi Misser from 
generation to generation, till the temple 
existed. 

After the death of the widow, who gave 
this parwana to Harangi Misser, the village 
reverted to the Raj, and as stated above, its 
name and that of its Manager were resord- 
ed in the Collestorate Register D, but 
Harangi continued to be in actual posses- 
sion of the village. After him his son, 
Janardhan, same to be in possession; after 
the death of Janardhan, his son Kanhiya 
Lal succeeded. This happened in the year 
1322 F, S. (1915), when apparently the 
Bettiah Estate took some steps to obtain 
possession ofthe village, This led toa dis» 
pute between tbe Raj and Babu Lal Misser, 
brother of Kanhiya Lal. The latter applied 
for registration of his name in Register D 
of the Collestor as Manager and shebatt 
of the temple. The Raj objected to it. 
The Deputy Collestor and the Collestor 
allowed the applieation of the petitioner 
and recorded him as shebazt and Mana. 
ger in 1917. They held that the village 
was in possession continuously of the family 
of the petitioner from the time of Harangi 
Misser and that the petitioner also cone 
tinued to be in possession thereof (vide the 
certified copy of the judgment of the Col- 
lestor, dated the 16th October 1917, filed 
by the applicant to-day which also appears 
to have been filed in the Court balow but 
not exhibited), In this judgment, the Col. 
lestor says that Kanhiya Lsl, brother of 
the applicant, Babu Lal, filed a petition in 
the original proaeedings admitting the appli: 
oant’s claim and this leaves the applicant in 
possession of the fields, 

The Bettiah Raj then moved the Com- 
missioner in revision, who set aside the 
order of the Deputy Collestor and the 
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Collector and directed that the previous 
entry in the register ke restored, on the 
ground that it was not established that by 
the deed of gift, dated the 25th November 
1881, the god had beeome the proprietor 
of the village. The order of the Oom- 
missioner was upbeld by the Board of 
- Revenne by its resolution dated the 3rd 
May 1918, The present proceeding was 
started on the applisation of the Bettiah 
Raj. The Magistrate has agreed with the 
view taken by the Commissioner and the 
Board of Revenne as to the sorreot in. 
terpretation of the dosuments in question, 
He has held that upon these doouments 
the petitioner has no locus stand: to elaim 
possession of the property of the temple 
and that his elaim to be hereditary servant 
not removable from office is a question 
beyond his jurisdietion to determine and 
that he should go to the Civil Court if he so 
: desires, 


Then eoming to the question of posses- 
sion, the Magistrate did not enter into the 
consideration of the evidence offered by 
the parties. He deolared the Ist party to 
be in possession simply on the ground 
that the name of the Manager is recorded 
in Register D of the Colleotorate and as suoh 
the tenants are bound to pay rent to him and 
not to any one else, 

Aa to the evidence of the petitioner with 
respect to the actual sollestion of rent from 
the tenants, the learned Magistrate disposed 
of it by the remark that 

"The tenants cannot be allowed to shoose 
their own landlord and set up anyone they like, 
Therefore, if some of them have paid rent 
to the 2nd party (petitioner) and the majori- 
ty of them are willing to pay to him, they do 
so at their own risk.” 


The Magistrate, therefore, in apparently 
of opinion that the registration of the name 
of the Manager of the Raj concludes the 
present enquiry under section 145 as to 
possession. No doubt, the registration of 
names under Ast VIL of 1876 (Land Regis- 
tration Ast) proceeds upon possession and 
henee in A proceeding under section 145 
of the Code of* Criminal Procedure, the 
presumption of possession may be legiti- 
mately made in favour of the person whose 
name is so recorded. I am in full sonsord 
with the view expressed in the case of 
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Gobind Ohunder Moitra v. Abdul Sayed 
(1), to the effect that a summary &djudioa- 
tion upon the question of possession by 
the Land Registration Officer under Ast 
VIL of 1876 is entitled to the same respeot 
on the question of possession in a proseed- 
ing under section 145 of the Code as & 
desree of the Civil Court, In the present 
case, however, there was no adjudication of 


possession by the Revenue Court in a pro» 


ceeding under the Land Registration Aet. 
The applicant Babu Lal Misser -was re- 
fused registration of his name simply upon 
the view taken by the Commissioner and 
the Board of Revenue that the deed of gift 
did not constitute a transfer to a god. The 
Hon'ble Member of the Board observed as 
follows: 

“Although the petitioner may be in posses- 
sion of the property, the question is 
whether he is in such possession and in 
auch oapacity as would entitle him to 
registration under seotion 52 of Ast VII of 
1876,” 

That Act provides for the registration 
of a partieular olass of persons, namely, pro- 
prietors of estates paying revenue to 
Government or free of revenne and managers 
and mortgagees of such estates, and, unless 
& person oseupies any of these positions, bia 
name cannot be registered under the Act 
although he may be in physieal and actual 
possession of the property. As a matter of 
faot, the Deputy Collector and the Colleotor 
definitely held that the petitioner was in 
possession of the property from the time 
of his ancestor, and this finding was not 
disturbed by the Commissioner or the Hon’ble 
Member of the Board. The learned 
Magistrate was apparently thinking of seo. 
tion 78 of the Land Registration Act and seo- 
tion 6) of the Bengal Tenanoy Act, when he 
observes that tenants cannot be allowed 
to ohoose their landlord and. set up 
anyone they like. These sastions have 
been specially referred to me by Mr, 
Asghar, the learned Government Ádvooate. 
They apply only to the oase of proprietors 
and managers defined in the Land Regis- 
tration Act and do not bar the realisation 
of rents by & person in possession, otherwise 
than bs a proprietor, or a manager under 
this said Act, such as a lessee or intere 

(1) 6 C. 835; 8 O.L. B. 217; 2 Shomo L, R. 118; 8 
Ind, Dec. (N, 8.) 840, 
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mediate tenure-holder, eto. The Battiah Rij 
was undisputedly the proprietor of the vil- 
lage and has always been registered as such ; 
yet the petitioner and his anosstors were 
In astualand physisal possession of the pro- 
perty by realising rents from the tenants, al- 
though their names were never registered 
"under the Registration Act, and henes the 
aforesaid sestion 78 of the Land Rogistra- 
tion Áet and sestion 60 of the Bengal 
Tenuansy Aotdid not stand in the way of the 
realisation of the rent from the tenants by 
the petitioner, 

The petitioner olaims to ba in p23session 
ofthe property by right of suscassion or ine 
 heritanos from his ancestors, conferred by 
the parwana (Exhibit A) in question, Tho 
Revenua Courts and, for tie matter of that, 
the Criminal Courts under aestion 145 were 
sertainly not in a position to determine the 
status of the pstitionor, which must be deter- 
mined by a Civil Court. The Commissioner 
‘aud the Board of Revenue were, therefore, 
right in the view that they took. What- 
evar be the position of the patitionar before, 
but from 1915 and olearly in the land 
ragistration proosedinga in 1917, ha claimed 
to hold the property in his own right, and 
' nol asa servant or manager of the atate. 
He, therefore, set up an adverse possession, 
Whether he has a right in him or nok, 
.opnuot bs determinad, as I observed above, 
in the present oriminal proseeding. The 
Magistrate had only to determine as to whiah 
of tha parbies wara in astual and physical 
possession of the propərty in dispute. The 
Rogister D, as shown above, is not eonolusiva 
in this case as to the possossion of the Ist 
party and the judgments of the Commis. 
sioner and the Board of R3venue (Exhibits 
XI and XV), far from bsing in favour of the 
Ist party, do not disturb tha finding of 
possession found by the Daputy Collestor 
and the Collector in favour of th3 petitionar, 
Babu Lal Misser, This finding of the 
Raveuue Court was in the year 1917, The 
enquiry of the Magistrate relates to June- 
July 1-13. The proseeding under sestion 
145 has, therefore, been eoneluded without 
a fairand definite finding upon the evidensa 
on the resord as to the possession of the 
oonbending pirties. The Magistrate has 
hot considered the eYideass of possassion 
ou the resord. The order of the Magistrate 
under sestion 145, deslaring the lat party 
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to be in possession, must be set aside. It 
was, of course, open to the Magistrate, if 
he was not satisfied upon the evidence as 
to the possession of either party, to attaah 
the property under. section 146. If the 
Magistrate be still of opinion that there 
is danger of a breash of the pease, he will. 
be at liberty to start a- fresh prosseding and 
to dispose of it on legal evidence and in 
acsordance with law. 

The order as to costs.passed by the Ma- 
gistrate under sestion 148 must also be 
quashed, 

Order set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
URIMINAL Revision ÁPPLICATION No, 22 
or 1918, 

Desember 11, 1919, 
l'reseut;-—Mr. Raymond, A. J. Ô, 
KHAJUMAL PARUMAL — APPLICANT 

Versus —— 
EMPEROR— Opposites Party, 
Oriminal Procedure Code (Act Y of 1898), s. 195~ 


Sanction to prosecute—Court by which sanction can 
be given—Duty of Court in granting sanction, 


Sanction to prosecute for perjury can, under 
section 195 of the Criminal Procedure Code, only be 
granted by the Court which tried the case in which 
the alleged perjary was committed. Sanction, there. 
fore, by a Sub-Divisional Magistrate in respect of a 
statement made in the Court of Session is bad 
in law. ; p. 516, col. 1.] 

In granting sanction to prosecute, it is incum- 
bent on the Court to inquire whether the statement 
made was material to the result of the oase, and 
whether there is a prima facie case and a reasonable 
prospect of a conviction. The Qourt should also 
consider whether a prosecution is desirable in the 
public interests, lp. 516, col. 2; p. 517, col, 2,] 


Applieation for revision against the order 
of the Sub-Divisional Magistrate, Shah. 
bunder, " 

Mr. F, J. De Verteuil, for the Applieant. 

Mr, Pariabrat D. Punwant, 2nd Assistant 
Publis Prosesutor for Sind, for the Crown. 

JUDGMENT.—This is an application to 
revise the sanstion granted by the Sub. 
Divisional Magistrate, Sbahbunder, for tbe 
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prosecution of one Khajumal Parumal under 
sestions 193 and 194, Oriminal Prosedure 
Code. 

Khajumal WAS A a E witness in a 
ease in which three persons, Hashim, Abdullah 
and Mahomed, were oommitted to the 
Sessions Court on a charge of murder of one 
Jamo. In another oase, in raspest of the 
murder of the same man, one Hafiz was also 
committed to the Sessions Court and in this 
ease also Khajumal was a witness, 


The ease against Abdullah, Hashim and - 


Mahomed was withdrawn in the Sessions 
Court -and the case against Hafiz resulted 
in his sonviotion under section 329, Indian 
Penal Code. The Sub-Divisional Magistrate 
has granted sanotion in respsot of the three 
following statements made on oath by 
Khajuraal: 

(1) " When we came (to the scene of «ffence) 
Hashim was nol there, I can’t say tf Allahdino 
or Saleh Kotar were there,’ This statement 
was made in the Judicial Commissioner’s 
Court, Sessions Division, when Hafiz was on 
his trial. 

(2) “The Sub. Inspector recorded no stale- 
ments of witnesres in my presence ” 

(3) " At the Thana outside Gowhar told me 
that he had further evidence which he offered _ to 
the Sub Insrector but he would nct take $t, I 
told the Sub Inspector, buthe said that he had 
previously giten evidence which was sufficient 
and he was being unnecessarily informed.” 

The last two statements were made in the 
: Court of the Sub»Divisional Magistrate, Shah 
bunder, on the 13th Marsh 1917 in the sase 
against Hashim, Abdullah and Mahomed. 

Now, with regard to the statement mada 
in the Sessions Court, the Sub- Divisional 
Magistrate was notoompetent to grant sanation 
under section 196, clause 6, Criminal Procedure 
` Code. If the statement is false, inasmuch 
as i6 was made in a proeseding in the 
Sessions Court, applisation for sanstion 
should have been made to the Court before 
which the offences was committed. It is the 
Court whioh tries the oase on the merits 
that isthe proper authority to grant the 
Sanotion. e 

With regard to the second statement in 
respect of whioh sanotion has been granted, 
if appears tome that though it is not neces- 
sary that the false evidencs should be 
material to the ease in which it is given yet, 
considering the faot that one of the essential 
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ingredients in gestion, 193,- Indian Penal 
Code, is that a person must "intentionally 
give false evidence,” ib is inoumbent on the 
Court to inquire whether the statement made 
was material to the result of the ease, 
Assuming that Khajumal gave false eyidenoe 
when he said that "theSub-Inspeotor recorded 
no statements of witnesses in my presence,” 
I am ata loss to eonaeive what bearing a . 
statement of this description eculd have on 
the point in issue whether HaB8z or Abdullah, 
Mahomed and Hashim were guilty of the 
murder of Jumo. It is not a part of a Sub- 
Inspeotor's duty to record statements of 
witnesses in the presenoe of others, and a 
denial by Khajumal that any statements. 
were recorded in his presenee would not in 
the remotest degree throw any suspicion 
on the statements themselves, much less. 
would they have any effect on the determina: : 
tion of the points in issue. Therefore, 
whether the statements of witnesses were or 
were not recorded by the Sub-Inspector iu: 
the presense of Khajumal seems to me per- 
feotly immaterial Farther, in, order to 
convict a person of perjury it must be shown 
that the statements said to have been false 
sould pot but be false. Hira Nand v, King- 
Emperor (1). Now it may well be that 
Khajumal was present when the Sub Ins- 
peotor was resording the statements of 
witnesses, yot, having paid no attention to. 
what the witnesses weredeposing to, nor having 
been asked to doso, he may well eonelude that 
the statements were not resorded in his. 
presence. The word ‘presence’ in itself ig 
rather vague. Khajumal may have been in the 
same room when the statements were being 
recorded, yet could hardly be .said to be 
present, It wonld, therefore, be difficult to - 
prove that the statement was necessarily 
false and in granting s sanotion for prosecu- 
tion the Court must satisfy itself, that 
there is a prima facte oase and a reasonable 
prospect of successful termination of 
the prosecution to be instituted, Muneyya, 
In re (2), Kal Oharan Lal v. Basudeo Narain, 
Singh (3). I am told by the Assistant 
Public Proseoutor that the only evidence. on 
the point as to Rheiamele presence is that, 


(1) 100.W. N. 1099; «4 O, L. J. 55S; 4 Or. Lh 
227. 
(2) 22 Ind. Cas, 187; 86 M. 471; 15 Cr. I, d 48, 


(3) 12 0. W, Nv3;6 Cr. L, J, 8566, .. x 


- 
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of the Sub-Inspestor. The record of the case 
shows that there has been some unpleasant- 
‘ness in the past between the Sub-Inspestor 
and. Khajumal. For all these reasons, I 
would revoke the sanstion granted in respect 
of this statement. 


In respest of the third statement it is 
alleged that Khajumal committed perjury in 
stating that outside the Thana, Gowhar told 
him that he had further evidenee which he 
offered to the Sub.Inspeetor but he would 
nob tuke it. I am informed that sanotion 
has been granted for the prosecution of 
Gowhar for stating in his evidence that he 
offerad further evidence to the Sub-Inspestor 
but that the latter declined to take it. It may 
be that the evidence of Gowhar. that he 
offered further evidence to the Sub Inspector 
which he refused to accept is wholly untrue, 
but the point for sonsideration is, whether 
Gowhar told Khajumal of this—Khajumal 
says he did and Gowhar sorroborates him. 
Probably, Gowhar did tell Khajumal a lie with 
the view of indusing the latter to remon- 
strate with the Sub-Inspestor, but Khajumal 
had no reason to bslieve that what Gowhar 
told him was an untruth, 1, therefore, fail 
to understand how I haiumal can be oon- 
vioted of perjury in respect of a false state- 
ment made to him by Gowhar, * What 
evidenos cau there possibly be to prove 
that Gowhar did not tell Khajumal what 
the latter says he did, particularly when 
these fwo are agreed on the point? 


It is next alleged that Khajumal gave 
false evidense when he said that he told 
the Sub.Inspeetor of what Gowhar had 
told him, but that the Sub-Inspeotor re- 
plied that Gowhar had previously givea evi. 
dense whioh was sufficient and that he was 
"being 1unecessarily informed" — apparently, 
the Sub-Inspestor denies that Khajumal 
ever conveyed to him an intimation that 
may have been given to him by Gowhar, 
and it is- possible that on account of the 
strained relationship between Khajumal 
and the Snb-Inapestor, Khajumal may have 
made a false statement with the view of 
showing up the remissness of the Sub. 
Inspestor in the case whioh he was investi. 
gating. ButIam told by the Assistant Publia 
Proseeutor that the only evidense .on this 
point is the denial by the Sub Inspestor that 
họ was told by Kbajumal that Gowhar had any 
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further evidenee to give. It would be very 
unsafe to grant sanction for prosesution for 
perjury when the materials on whioh a eonvio- 
tion is expected are of so flimsy a oharaoter, 
The probabilities are in favour of Khajumal. 
If Gowhar did tell him that he had further 
evidence to give and requested him, as the 
evidenae shows, to communicate this faet to 
the Sub-Inspestor as he would not listen to 
him, it is likely that Khajumal did inform the 
Sub-Inspestor of what Gowhar had told him. 
In Kali Oharan Lal v. Basudeo Narain Singh 
(3) the Ohief Justice said: “It is a rule of 
this Court that sanation to prosecute is not 
usually granted unless there is a very reason: 
able shance of a conviction following. In 
this case I think the chanee of  eonviotion 
would be very small,” 


I am also of opinion that a sanstion for pro: 
seoution should be granted with great oircum- 
Bpestion and sare and where there are no 
reasonable prospests of a sonviotion it is unsafe 
to grant it. Before granting sanetion the 
Court must also sonsider whether a prosesution 
is desirable in the public interests: Natiava 
Parankusam, In re (4), Statements Nos. 2 
and 3 in respect of whieh sanction is granted 
refer exclusively to the  Sub.Inspeetor 
investigating the murder oase and are 
ealoulated to refleot upon his astion, As I 
have remarked above, there is some evidence 
of ill feeling, and it has been admitted, 
between the Sub Inspector and Khajumal, 
In my opiniop, therefore, if sanstion is 
granted, it may be used not in the interest 
of justice but for the purposes of oppression, 
I, therefore, revoke the sanction granted by 
the Sub Divisional Magistrate, Shahbunder, 
in respest of all the three statements, 


Sanction revoked, 


(4) 27 Ind. Cas. 551; 87 M. 564; 16 Cr, In J. 167. 
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PATNA HIGH COURT. 

CRIMINAL Revision No, 351 or 1920. 

August 9, 1920. 
Present:— Mr. Justice Adami. 
‘SHAM LAL MAHTON AND OTHERS— 
PETITIONERS 
versus 
‘RAJENDRA LAD AND OTBERS—OPPOSITE 
PaRTY. 

Criminal Procedure Code (Act V of 1898), s. 145, 
‘proceedings under, when justified—Dispute, whether 
must be between parties one of whom claims eaclusive 
E “possession, 


- In proceedings under section 145, Criminal Pro. 
cédure Code, the dispute must be between parties, 
each of whom claims exclusive possession of the 
property in dispute. Where the dispute is between 
parties, one of whom claims joint possession of the 
property in dispute, proceedings cannot be taken 
under section 146, 


. Mr, Bimala Oharan Ninha, for the Peti- 
tioners. - 

. Messrs. Reyasat Hussain and B., N. Mittra 
for the Opposite Party. 


JUDGMENT.—This is an application 
arising out of proseedings under section 145 of 
the Criminal Procedure Code. The parties to 
the proeeedings are all eo sbarer maliks iu 
Tauzi No. 6138. In Tauzi No. 6470, there 
was a plot Nn. 135, on whieh there were 
some Mahus trees. The petitioners were 
tenants of Tauzi No, 6470 and olaimed to 
have planted the trees. At the survey, 
56 of these trees were reoorded in the 
names of the landlords of Tanzi No. 6470 
and 49, which has now .been redueed to 
45, were resorded in the name of Ram 
Lal Mahton and others, who are landlords 
of Tavzi No. 6138 and are mentioned as 
landlords in Khewat No. 3. None of the 
parties have apy interest in the land of 
Tauzi. No. 6470. The landlords of Tanzi 
No. 6138 slaimed to have joint interest 
in the 49 Mahua trees and the peti. 
tioners. allege that the trees have been 
allotted to them as their raiyati, that they 
are represented by Ram Lal Mahton in the 
entry in the Resord of Rights, and that the 
other co.sharers have no interest in those 
trees. 

After the eurvey, there was a partition 
of Tauzi No. 6188 and the second party 
slaimed that the {frees on plot No, 135 should 
be partitioned, but the application was rejested 
as the lard belonged to Tauzi No, 6470, which 
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was not the subject of the partition pro- 
eeedings, There were disputes as to the trees 
and then proceedings under sestion 145 were 
started. 

The learned Magistrate, after making an 
inquiry, desided that all the oo-sharer land> 
lords of Tanzi No. 6188 were in possession 
of the trees, One of the members of the 
third party to the proceedings declared that 
he bad no interest in the trees and that the 

petitioners had a right to them; also 
Mr, Huda, a member of the second party, 
said he had bought half an interest in thé 
trees from the petitioners, who had the exoln- 
sive right to them. 

The grcund taken up by the petitionera 
is that as one party slaimed joint possession 
of the trees with the petitioners and the 
petitioners claimed exolasive possession, the 
Magistrate had no  jurisdietion to take 
proceedings under seetiou 145. 

There is a long series of decisions to the effect 
that where the dispute is between parties 
one of whioh slaims joint possession of 
the property in dispute or where exslusive 
possession is not slaimed by each of the 
parties, proeeedings sannot be taken under 
gestion 145; Tarujan Bibee v. Asamuddi Bepart 
(1), Jogenbar Das v. Emgeror (Trilochan Das) 
(2) ang Krista Alhadini Dasi v. Radha Syam 
Panday (3). On the other side the ease of Mon 
Mohan Gicse v. Rajendra Ooomar Ghosh (4) 
is cited: In that case, however, there was 
a dispute as toa definite plot of land and 
the question was whether that plot was 
inoluded in & piece of land, whieh was in 
the exelusive possession, one of the parties of 
or in another, whish was joint property 
of both parties. That ease hardly helps 
the opposite party. It seems settled that in 
proeeedings under section 145 the dispute 
must be between parties, eash of whoni 
claims exolusive possession of the property in 
dispute, 

On this ground, I am satisfied that this 
applisation should be allowed, The ordernnder 
section 145 of the Criminal Prosedure Code is 
sot aside, 

Order set aside, 


(1) 4 0. W. N, 426. 

(2) 64 Ind. Cas. 1008; (1919) Pat,479;21 Cr, L. J. 224, 
(3) 7 O. W. N. 118 

(4) 7 C. W. N. 462, 
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GHANI YAOUB V, EMPEROR. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL Revision Appiication No. 85 
or 1919. 

July 28, 1919. 
Present:—-Mr, Raymond, A, J. C. 
GHANI YACUB— APPLICANT 

tersus 


EMPEROR—Obpposite Parry, 
Criminal Procedure Code (Act V of 1898), s. 847— 
Commitment to Sessions—Magistrate, discretion of— 
Summons case tacked on to warrant case—Procedure. 


A Magistrate committed a case for trial by the 
Court of Session upon charges against some of the 
‘accused persons under sections 302 and 160 of the 
Penal Code and against others under section 160 
of the Code only. On behalf of these latter it was 
objected that as the case against them was a 
summons case which was triable by the Magistrate 
‘and the acoused could be adequately punished by 
him, their commitment for trial by the Court of 
Seasion was illegal: 

Held, that under section 847 of the Criminal 
Procedure Code it being in the discretion of a 
Magistrate, duly empowered, to commit cases to 
the Court of Session where a certain case calis for 
such committal and this discretion not being limit- 
ed to cases where the Magistrate cannot inflict an 
adequate sentence, there may be other good reasons 
which may, in the exercise of a sound and wise 
discretion, justify committal, and thatas the pro- 
cedure to be followed where, as in this case, the 
` complaint forms the subject of two distgiob char- 
ges arising out of the same transaction, one of 
which is a summons case and the other a warrant 
case, was that prescribed for a warrant case, the com- 
mitment was nof illegal. [p. 520, col. 2; p. 521, col, 1.] 


Application to quash an: order of sommit- 
ment passed by the City Magistrate, Karachi. 
Mr. Wadhumal Oodharam, for the Appli- 
eant, 
"Mr. T, G, Elphinston (Publio Proseantor 
for Sind), for the Crown. 

JUDGMENT.-— The City Magistrate, Kara. 
ohi, has committed for trial to this Courtin ita 
Sessions Court jurisdiction Wali son of Yakub 
and his two brothers Hassan and Ghani, the 
first under sections 302 and 160, Indian Penal 
Code, and the others under sestion 160 only. 
An &pplieation has been made to me under 
section 215, Oriminal Prosedure. Code, to 
quask the commitment of Hassan and Ghani. 
Nowa sommitment under section 215, Orimi- 
nal Prosedure Code, oan be quashed only 
on & point of law, and the question that 
arises is, whether the commitment is illegal. 


in his order of sommittal, the City Magis- ' 


trato states that the reason why the charge 
under seation 160 has been inoluded is that 
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the afiray and the murder depend on the 
same facts." Now section 160, Indian Penal 
Code, is a seotion that provides for the 
punishment of persons guilty of an affray. 
It is & summons oase, triable by the Magia- 
trate, and the maximum punishment under 
the section is one month'a imprisonment and 
Rs. 100 fine. 

I am conserned with the ease of Hassan 
and Ghani only against whom the seharge 
is one under seotion 160, It does seem 
extraordinary that a trivial case of this 
description should be sent to the Sessions 
Court for trial. 

Under section 28, Criminal Prosedure 
Code, any offanca under the Indian Penal 
Code, subjest to the provisions of the 
Oriminal Procedure Code may be tried by 
the’ Court of Session. Chapter XXIV, 
Oriminal Prosedure Code, deals with the 
general provisions as to inquiries and trials, 
and section 347, which has ita place in this 
Chapter, is as follows: "If in any inqniry 
before a Magistrate, or in any trial before 
a Magistrate before signing judgment, it 
appears to him at any stage of the proceed- 
ings that the oase is one which ought to 
be tried by the Court of Session or High 
Court, and if he is empowered to sommit for 
trial, he shall stop further proceedings and 
commit the acoused under the provisions 
hereinbefore contained.” The bara perusal 
of the sestion indicates how wide it is in 
its terms, and if appears to leave to the 


‘disoretion of the Magistrate which oases he 


shonld commit to the Sessions Court, Of 
course, this diseretion should not be exereised 
onprioiously. “The law, no doubt, gives A 
disoretion to Magistrates empowered to eom- 
mit oases to the Sessions Court where a 
certain oase salls for sueh sommittal, but 
the diseretion being judicial must be exerois- 
ed with oase, and on some propar ground:” 
Emperor v. Mahamad Khan Rajakhan Pathan 
(1). Now is the power to sommit a oase 
to a Sessions Court restristed to snah oases 
where the Magistrate finds that he ia 
unable to inflisb adequate penalty for the 
offence. This would seem to be the ratio 
decidendt in Diwanichand v, Emperor (2), 
In this ease Oroush, A. J. Os held that "seo. 


(1) 1 Ind. Css. 104; 11 Bom, Pc R., 18; 5M, LT. 
226; 9 Cr. L. J. 103. 

(3) 25 Ind. Cas, 9092; 8 S. L. R. 23; 16 Cr. L. J. 
684. 
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tion 254, Criminal Prosedure Code, in 
mandatory terms, imposes on the Magistrate 
the duty of trying any warrant-sase which 
he is eompetent to try and which in his 
opinion oan be adequately punished by him.... 
Tf a ease is one which a Magistrate is both 
competent to try and san adequately punish, 
then apparently he has no discretion to 
‘commit it." It is to be noted that in this 
ease no reference is made to the wide 
powers conferred by section 347, Criminal 
Prosedure Code, on Magistrates with regard 
to committals to the Sessions. In my 
opinion the provisions of seotion 254, Orimi- 
nal Procedure Code, do not override the pro- 
visions of section 347, Criminal Procedure 
Code, The former section provides for the 
framing of a charge against the acensed 
person, and then the Chapter in which the 
section oecurs deals with the procedure that 
is to be followed after the charge has been 
framed. With due deference to the learned 
Judge I cannot read into the sestion any 
nèh words as would  surtail the wide 
powers givento Magistrates by section 347, 
Criminal Prosedure Oode, or limit the dis- 
eretion only to such sases as the Magistrate 
cannot adequately punish. Cases have been 
committed to the Sessions Court whish, al. 
though they were triable by the Magistrate 
` and sould be adequately punished by him, yet 
by reason' of their connection with other cases 
pending in the Sessions Court were thought 
desirable to be tried by the latter Court. 
Where there were counter-charges of riot 
one of which resulted in homiside and the 
Magistrate committed both eases, although 
the oharge under seotion 143, Indian Penal 
Code, was purely magisterial], the Allababad 
High Court refused to quash the sommit- 
ment as it was not illegal and the Magis- 
trate’s discretion ought not to be lightly inter- 
fered with. Cases may arise in which apart 
from the question of the inadequacy of punish. 
ment, it may be desirable to have them tried 
by a higher tribunal either by reason of 
their connection with oases whioh are ex- 
alusively triable by the Sessions Court, or 
by reason of their somplieated oharaeter or 
for other good eause. Both in seatioüs 207 
and 347, Orimfnal Procedure Oode, there 
coour the words with regard to the eom- 
mittal of esges to the Sessions Court, 
“whieh in the opinion of the Magistrato 
pught to be tried by such Court.” If the 
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powers of the Magistrates were intended 
to be restrioted to eases whieh they eould 
not adequately punisb, then the Legislature 
would have said so in express terms, And if 
section 254, Criminal Prosedure Cade, is to 
be understood as empowering Magistrates to 
commit only in such cases as cannot be ade. 
quately punished by them, then it is diffisult 
to understand the provisions of sestion 347, 
Criminal Prosedure Code, It would be redus- 
ing it toa nullity, if it is to be overridden by 
seotion 254, Criminal Procedure Code, 
The law on this point has been recently 
dissussed by a Bensh of the Madras High 
Court in tHe oase of the Crown Prosecutor v. 
Bhagavathi (3). The head-note* reads thus: 

"It is competent ta a Magistrate empowered 
in that behalf to sommit a oase to the 
Court of Session even though he can 
himself impose the maximum sentence pro- 
vided by law for the offense, if in his 
opinion the sase is one whish for other 
reasons ought to be tried by a Court of 
Session.” The provisions of sestions 254 
and 347 have been dissussed, partieularly 
with referense fo the argument that seotion 
254 is exhaustive and that there is no 
power in a Magistrate to sommit a ease 
for trial where he is sompetent to try it 
and it “ao be adequately punished by him. 
With the reasoning in this judgment I am 
in entire eonenrrenee and I am of opinion 
that a Magistrate's discretion to eommita 
oase to the Sessions Court is not limited 
to oases where he cannot infltot an adequate 
penalty but there may be other good reasons 
whish may, in the exeroise of a sound and 
wise discretion, justify sommittal, and in 
such eases his disoretion ought not be lightly 
interfered with. 

It was argued that as the case nudes 
Beetion 160 was a summons sase, there was 
no provision in the Code to justify a som- 
mittal to the Sessions of such a paltry esse. 
Referense was made to a ease dooided 
by a single Judge in the Allahabad High 
Court in Emperor v. Dharam Singh (4). The 
head-note reads thus: “When a person 
was sommitted for trial to the Oourt of 
Session under sections 352 and 447, Indian 


Penal Oode, by the Magistrate, it was 
(8) 48 Ind. Cas. 887; 85 M. L. J. 569; (1918) M. W, 
N. 870; 19 Cr. L. J. 997, 9 L. W., 14, 42 M. 88. 
(4) 8 Or. L. J. 94; A. W. N, (1908) 28; 8 A. L. J. 14; 
1 M. L, T. 61. 


- *Head-note of 35 M. L. J. 559— Ed. 





Vol, LVIIT] 
BURAJ PANDEY V, EMPEROR. 


held that the commitment should be quashed, 
first, besause there is no warrant for suah 
sommitment, it being a summons case, and 
sesondly, besanuse the Magistrate san ade. 
quately- punish the offender.” There is no 
reference in this judgment to seastion 347, 
Criminal Prosedure Code. The ground on 
whieh the learned Judge proseeded was that 
Chapter XX, which provides for the pro- 
eedure to be followel in summons oases 
has no provision for the framing of a charge 
against the aosused. Apart from the faot 
that sestion 247, Oriminal Procedure Code, 
observes no distinstion between summons 
and warrant eases, there is the important 
difference between the oase oited and the 
present sase, that the case under meotion 
160 though a summons sase is tasked on 
to a warrant ease, and when & summons 
and a warrant oase are being tried together 
the prosedure to be followed is that prescrib- 
ed for & warrant case. In the investigation 
of a complaint whieh forms the subjeot of 
two distinot charges arising out of the 
same transaction, one of which isa summons 
enge and the other a warrant oase, the pro- 
cedure should be that preseribed for warrant 
cases:  Hajnarain Koonwar v. Lala Tamoli 
Raut (5). To the same effectis Rallabands 
Sobhanadrt, In re (6). e 


Can it now be said that the Magistrate 
has exereised a wise diseretion in this oase 
by somuitting the two appliaants for trial 
under & charge of section 160 only ? Accord. 
ing to the evidense on the record the 
alleged murder was preceeded by an affray 
and it appears that in the sourse of the 
affray one man was mortally struck. It 
was undoubtedly one and the same traneas- 
tion in whieh both the offenees were eom. 
mitted and the evidence as to the murder 
will also be the evidense as to the affary, 
Though, therefore, it appears extraordinary 
and probably unpresedented that such a 
trivial oase should be sommitted for trial 
to the Sessions Court, yet I eannot say that 
the Magistrate has exereised his disoretion 
unwisely and &esording to my reading of 
the law, I cannot say that he has asted 
illegally. There being no error of law, I sannot 
quash the commitment. 


(85) '1 0.91; 5 Ind. Dec. (N. s.) 819. 
- (6) 29 Ind. Cas. 668; 69 M, 503; 2 L. W. B74. 18 M. 
L. T. 93; (19*6) M. W, N. 545; 16 Cr. L. J, 540. 
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I may add that in a recent ease Faweett, 
J. O., direoted the committal to the Seasions 
Court of the two sons of Mahomed Hashim, 
though the sharges against them were 
triable by the Magistrate, on the ground 
that it is “the usual rule, followed in eases 
where persons are jointly sharged with 
committing offenses in the same transaction 
of which ore is a major offence exelusively 
triable by the Sessions Court and the other a 
minor offense in regard to whish the Magis- 
trate can exercise jurisdiction.” It is obviona 
that the learned Judge was not of the 
opinion that the powers of Magistrates aro 
restrioted only to oases where an adequate 
penalty sannot be irflioted by them. 

I dismiss the application. 

Application dismissed, 





PATNA HIGH COURT. 
RUNE Revision No. 217 or 1920. 
May 18, 1920, 

Prank —Mr. Justice Coutts and 

— Mr. Justice Adami. 
SURAJ PANDEY AND ANOTHER— ÁOGUSED 
— PETITIONERS 


versus 


EMPEROR —Opposits Parry. 
Criminal Procedure Code (Act V of 1898), s, 342—~ 
Eaamination of accused, absence of, effect of, 


Section 84? of the Oriminal Procedure Code is 
mandatory and the non-examination of the accused 
under this section is not merely an irregularity but an 
illegality which vitiates the trial. [p. 522, cols. 1 & 2, ] 


Criminal revision against the order of the 
Additional Sessions Judge, Shahabad, dated 
the 12th April 1920, confirming that of the 
Sub Divisional Offiser, Buxar, dated the 26th 
Mareh 1920. 

Mr. Gour Ohandra Pal, for the Petitioners, 

JUDGMENT. 

Courts, J,— This is an applieation in rẹ- 
vision by two persons Suraj Pandey and 
Basgit Pandey, who were both  eonviated 
under section 420 of the Igdian Penal Code 
and were respeotively sentenced to one year's 
rigorous imprisonment and a fine of Rs, 400 
and six months’ rigorous imprisonment and 
a fine of Rs, 00, There was an appeal to 
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the . Additional Sessions Judge who has 
eonürmod the convictions and sentences, 
ache facts of the proseaution oase ara shortly 
as.follows:— 

fae Ram Oharitar Tewari lost his wife 
gnd.wished to re-marry. Hespoke of this 
Wish to his! relations and other people 
of the village, among whom Sukhdeo 
Tewari was one. Suraj and Basgit are 
brothers and Sakhdeo Tewari is the brothor- 
in-law of Suraj Pandey. Sukhdeo Tewari 
told the complainant Ram Oharitar that 
he had arranged his marriage with a 
Brahmin girl and that the marriage ould 
ba. settled if Ram Oharitar agreed to pay 
Rs. 500, Shortly afterwards Sikhdeo same 
to him with Suraj Pandey, Basgit Pandey 
and Harsewak Pandey and Saraj told the 
somplainant that they had some to settle 
the matter. Suraj also said that the girl 
was  Harsewak's sister and  negoiiations 
began. Eventually it wassettled that Ram 
Oharitar was to pay Rs, 470. Saraj 
demanded half the amount at onse and the 
eomplainant agreed to pay the sum speoi. 
fied to Suraj. They then all went away. 
A day shortly afterwards was fixed for 
the marriage and the somplainant, Sukh- 
dec, Suraj, Basgit  Harsewak and three 
other persons went to Saraj Panisy’s house. 
Ram Charitar paid the balanes of the 
mioviey and the marriage took place. Thera 
was no auspicious day for the sonsumms- 
tion of the marriage for about a month; and 
when eventually Ram Obaritar had sonnec. 
tion with -his wife he had reason to suspest 
that she was pregnant, He also svuspested 
that she was a widowand questioned her, 
She. confessed that she was pregnant but 
ghe; ‘denied. that she. was a widow. Ha 
made enquiries, however, and discovered 
that; she was a widow. He then instituted 
this. sase, which has resulted in the oon. 
vistion of the two petitioners. 

The first point urged before us is that 
the trial of Suraj is bal besause he was 
not examined under sestion 342 of the 
Code of Criminal Procedure. It is qaite 
clear that he was not examined, and it 
has baen resently held by this Uourt 
in Criminal Appeal No. 3 of 1920 [ Raghu 
Bhumij v. Emperor (1)] that seotion 342 
ja ^ "mandatory and that the non-examina- 


* (1) 58 Ind. Cas, 40; 1 P, L, T. 247; 6 P. L. J, 430; 
ah Cr, Lu J. 705. 
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tion of the aesused under thia section is not 
merely an irregularity but an illegality 
whiah vitiates the trial. This being so, the 
aonviotion of Suraj must be cet aside. . 
With regard to the other petitioner, Basgit, 
the contention is that there is no evidence 
that he took any part in the transaction 
beyond being present. That thia is so is per- 


feetly elear from the judgments of both the 


trial Oourt and the Appellate Court; and why 
he haa been convicted it is impossible to say. 

I would acsordingly set aside the oon- 
viction and sentense of Basgit Pandey. The 
fine, if paid, must be refunded. I would also 
set aside the sonvistion and sentencs passed 
on.S1ra] Pandey and remand the case so far 
as he is sonserned for re-trial, 

ADpAMI, J.—I agree, 

Oonviction set aside, 


UPPER BURMA JUDICIAL OOMMIS- 
SIONEB/'S COURT. 
OgiMINAL Revision No 85 or 1919. 
July 15, 1919, 
resent : —M rr. Pratt, A. J. C. 
AN PA AND ANOTHER — ÁÀPP.ICANTS 
versts 


EMPEROR-—Os-ros TE PARTY, 
Criminal Procedure Code (Act V of 1838), s. 234, 
applicability of—Joint trial of two accused for distinct 
offences, legality of. 


NGA 


Section 234 of the Criminal Procedure Code only 
applies to the trialofa single person for separate 
offences of the same kind, and not to cases in 
miam persons than one are tried jointly. [p. 523, 
col. 1. 


Mr. L, Pillay, for the Applicants. 

JUDGMHENTf,—This ease has been tried 
in a slovanly manrer. Two trials have been 
amalgamated quite unjustifiably. San Pa 
"788 involved in each but Po Sein was only 
involved in one. 

The offences were entirely distinet tran. 
sactions, f 

San Pa was oharged with receiving a 
gratificatioa for the recovery of stolen oattle 
belonging to different owners on different 
oecasions under seotion 215. 

Po Sein was charged in sonnestion 
with the sesond offence, under section 215 
only. 


*- 
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Both acoused were coovieted under sestion 
379, the first of two offences and the second 
of one, although neither had been sharged 
under section 379. 

Tam of opinion that on the resord the 
eonviotions were not justified as neither 
accused was called upon to answer a sharge 
. of theft. 

As regards the first transaction there was 
evidense to justify a sonviotion under sestion 
215, but as regards the sesond there was no 
independent evidense and the eonviotion is on 
. the merits difficult to justify. 

* * * 


Apart from the merits of the case if is 
clear that the joint trial was illegal. 
Sestion 234 only applies to the trial of a 
single person for separate offences of 
the same. kind and not to eases in whioh 
. more persons than one are tried jointly. 

Budhai Sheik v. Emperor (1) ig one of the 
many authorities for this view. 

In this oase not only have two acoused 
-been tried together but one of them is 
not concerned with the first offenes for 
whish the other has been tried and con- 
vieted. 

The 
aside, 

& 


sopvistion and sentences are set 


* * * 
e 


Conviction set aside. 


(1) 88 C. 292; 100, W, N, 82; 8 Cr. L. J, 126. 
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PATNA HIGH COURT. 
Criminal MisceLLaNgovs Oase No. 43 
or 1920. 

August 3, 1920. 

Fresent :— Mr. Justiee Jwala Prasad. 
DN DAYAL SINGH—Accrstp— 
PREITIONER 


tersus 


EMPEROR—Oppositz Parry, 
Criminal Procedure Code (Act V of 1898), s, 528 — 
Application for transfer—Summons case—Magistrate 
arresting accused prior to inquiry—Reasonable grounds 
for suspicion against impartial trial. 
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A District Magistrate, acting on a verbal statement 
made to him in his Chambers egainst the accused, 
a Sub-Inspector of Police, of having demanded a 
bribe, forthwith arrested him and directed an 
inquiry under section 202, Criminal Procedure Code 
by the Deputy Superintendent of Police. On receipt 
of the report of the Deputy Superintendent the 
District Magistrate transferred the case “to a 


‘Deputy Magistrate for trial under section 161; Penal 


Code. The accused, having some difficulty in 
obtaining copies and apprehending that he would 
not have an impartial trial in the district, applied 
for transfer of the case to another district: 

Held, that the application must succeed; that the 
offence imputed to the acoused being one in which 
a summons only should issue in the first instance, 
the District Magistrate had no jurisdiction to arrest 
him and that the circumstances of the case afforded 


‘reasonable ground for the accused entertaining a 


suspicion that his trial would not be impartial. [p. 
624, col, 2; p. 525, col. 1.] 


Application for transfer of the sare 


pending in tke Court of the-Depnty Magis. 


trate, Monghyr. 

Messrs, K. B. Dutt, P, O. Rat and S, N, 
Rat, for the Petitioner. 

Mr. S. A. A. Asghar, Officiating Government 
Advosate, for the Crown. 


JUDGMENT,—This is an application for 
the transfer of a criminal ease, pending in 
the Distrist of Monghyr. 

The petitioner is a Sub-{nepeetor of Thana 
Lakhiserai in the District of Monghyr. The 
complaisant, Mr. Carroll, is thé Cirale Officer 
of the Khaira estate. There has been some 
trouble with the tenants of that estate for 
some time, Mr. Carroll went to the District 
Megistrate in his Chamber on the let of 
May in the morning about 9 a, M. and made 
certain verbal complaints against the Snb. 
Inspeotor of having demanded a bribe from 
him for settling his dispute with the tenants: 
in other words, for tke purpose of subduing 
the tenants by such means as the Sub-Inspesc- 
tor thought nesessary. 

The District Magistrate at once sent for 
the Sub Inspector, who was then attending 
a ease inhis eharge in the Court of another 
Magistrate, Mr. Sheo Nandan Prasad 
Singh, and then recorded the statement 
of Mr, Carroll on oath, The Diatriot 
Magistrate then passed the following 
order:— 

"Statement of complainant recorded in 
presence of the aconsed. Itdiscloses a prima 
facie case under seotion 161, Indian Penal 
Codr, against the aconsed. I direst full 
enquiry to be made into the eomplaint by 
Deputy Superintendent Poliee, Mr. Porteous, 
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and a. report to be submitted by 15th May 
1920. The asoused being present ia placed 
. under arrest and is released on bail of 
Rs. 500, in one surety of that amount.” 

"There were some difficulties about the 
petitioner obtaining. sopies of the evidense 
eolleoted and the report submitted by Mr. 
Porteous. We are not at all now sonserned 
with that portion of the oase, 

The ease was ultimately . transferred to 
the file of Mr. Banke Behary Singh, Deputy 
Magistrate. who had just then joined the 
district. The petitioner had some diffiaulty 
with that Magistrate also in respest of 
obtaining sopies of the necessary papers. 
He took time in order to move this Oourt 
for the transfer of the oase, and has now 
done 80. : 

The District . Magistrate has shown cause, 
whieh is supported by the learned Govern- 
ment .Advocate. I have no hesitation in 
assepling the assurance given by the Dis. 
trict Magistrate that he treated the petitioner 
" with scrupulous fairness all through,” nor 
have I to say anything against the Deputy 
Magistrate, Mr. Bankey Behari Singh, who 
has now been entrusted with the trial of 
the petitioner; probably, as observed by the 
Distriet Magistrate, he, having newly some 
to the Distriet, has no prepossession about 
the dispute, which led to the onse. 

On the other hand, I sannot disregard 
the siroumstanees surrounding the osse 
whieh, to my mind, might raise a reasonable 
apprehension in the mind of the acoused 
that he will not obtain a fair trial in his 
ease in the Distriet of Monghyr. 

The first and the foremost ground is the 
unwarrantable  proesdure adopted by the 
District Magistrate in arresting the accused 
forthwith upon the statement of Mr, Carroll, 
when as the District Magistrate himself 
gays, ‘it was not oléar...,,.whether there 
was sufficient evidence to justify trial of the 
aceused ; enquiry was accordingly ordered 
under section «02 of the Code of Criminal 
Prosedure.” The Magistrate bad no juris- 
distion to del with the accused, unless and 
until he was, upon the enquiry held by Mr, 
Porteous, satisfied that a process should 
issue against the accused. So, before the 
report of Mr, Porteous was reseived and 
duly eonsidered by the Magistrate, he had 
no jurisdietion fo arrest ihe aeoused. The 
powers of arrest to a Magistrate are given 


--———— = 
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by sestions 64 and €5 of the Code, The 
former has obviously no’applioation, for the 
offence was not eommitted in the poersenee 
of the Magistrate. The latter has no applioa- 
tion, besanse the Magistrate at that time was 
not competent to issue a warrant, As a 
matter of faot, the Magistrate, even if he was 
satisfied that the assused should be placed 
upon trial and that process should issue, 
was only competent to issue summons 
against the accused in the first iostance.. An 
offence under section 161, Indian Penal Code, 
of whieh the aceused has been charged, is 
Bhown in eolumn 4 of the schedule to be one, 
in whieh the Magistrate oan issue a summons 
only in the first instance. Whatever good 
motive the Magistrate might have in the 
interest of justise to arrest the a&sonsed, he 
aeted without jurisdiction. The faot that the 
acsused was actually before the District 
Magistrate having beer called by him, so 
that he might know "what charge was being 
made" against him, nor the fact that the 
Distriot Magistrate thought that there was a 
prima facie case against the accused, did give 
him any right to arrest the assused in con- 
travention of the Code, unless the Distriot 
Magistrate had actually upon the somplaint 
of Mr. Carroll directed that the aesused be 
put on bis trial without any further enquiry: 
ezde sections 200 to 204. As a matter of 
fact, had the acoused not been a Sub-Ins. 
pestor under the  Distriot Magistrate, the 
District Magistrate would haye had no 
jurisdiction to oall the asoused, unless the 
Distrist Magistrate had desided to issne 
process against him, either upon the complaint 
of Mr, Carroll, or upon the report of Mr. 
Porteous. The Sub-Inspestor might very 
well think that an advantage was taken of 
his subordination to the District Magia. 
trate rand that the  Distrieí Magistrate 
was prejudiced against him. Again an 
ordinary man would not have dared to 
go to the Distriot Magistrate in his Chamber 
and talk to him of the oase, and as a 
matter of faot Mr. Carroll himself said 
that he weht there only with a view to taka 
the advise of the District Magistrate and to 
lay a trap for the Sub-Inspestcr. Ordinarily, 
a complaint is not lodged before the Distriet 
Magistrate. The unusual incidents in the 
ease whereby the District Magistrate took 
sogoizance of the offenes might have aggra- 
vated the acoused’s suspicion of prejudige 
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being in the mind of the Magistrate against: 


him. The suspiejion may or may not be 
eorreat, all that is necessary is that there 
must be reasonable ground for suspision 
and the aforesaid grounds are suffisient for 
the purpose. It has been in several oases 
held that when an unusual amount of bail 
is demanded, the accused is entitled to 
reasonably suspect prejudice against him and 
to ask for a transfer. The present case is a 
atronger one, 

The grievance of the aosused ia against 
the Head of the District. His faith in the 
Subordinate Magistrate has alse, therefore, 
been shaken. 

Therefore, whether the District Magistrate 
in his mind was fairly inelined towards the 
acouscd is immaterial. It is equally im- 
material that Mr. Banke Behary Singh, 
who is now in sharge of the case, has no pre» 
judice against the accused. 

The third sirsumstance is that almost all 
the Magistrater, with a few exceptions, 
may probably figure in this ease as witnesses, 
either for the prosesution or for the defenee. 
The evidence recorded by Mr. Porteous and 
the report submitted by him olearly show 
this. Mr, Mirza, the Sub- Divisional Officer 
of Jamul, is a necessary witness® so are 
Mr. Majid and Mr. Sheonandan Prasad 
Sinha. 

The original report of Mr, Porteous, being 
the result of an enquiry under section 202 
of the Code, is not a Polise paper and 
should have been placed on the resord. It 
is, however, reported by the Disiriot Magis- 
trate to be missing. 

I need not refer to the oase of the 
accused so far as it is disclosed at present. 
His ease is that he has been the victim 
of a conspiracy among oertain persons in 
the. Mongbyr Distriet, and he suspeots Mr. 
Carroll on acsount ofthe attitude taken by 
the Polise and the asaused Sub-Inspector in 
the sases against the tenants of the Khaira 
estate. He, therefore, suspects that he will 
not have a fair trial of his osse in the 
Distriot, If there is any case, in whioh a 
transfer .is necessitated, this is one. Some of 
the: aforesaid grounds may not be deemed 
to be good grounds in themselves, but the 
cumulative effect of them..and the cireum- 
stanses of the case are sufficient to entitle the 
accused to have his case tried in another 
distriet. The reportof the Magistrate, the 
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enquiry held by Mr. Porteous &nd the orders 
passed on different dates are ample justifies: 
tion for the order, whioh I now make in the 
case, that the ease be transferred from the 
Distriet of Mongbyr to Patna, as is sug: 
gested by the District Magistrate himself 
in case of the transfer of the ease being 
ordered. 


The oases is accordingly transferred to 
the Distriot Magistrate of Patna, who will 
have it tried by a sompebeni Magistrate 
under him. 


Application allowed. 





LOWER BURMA OHIEF COURT. 
ORIMINAL APPEAL No. 350 or 1919, 
July 30, 1919, 
Present:—-Sir Daniel Twomey, Krt., Chief 
Judge, and Mr, Justioe Maung Kin. 
PO YA—APPELLANT' 
tersus 


EMPEROR-— RESPONDENT. 
Penal Code (Act XLV of 1860), ss, 84, 111— Appli- 
cability of s. 84—Act committed different from act 
abetted Abettor, liability of, 


Where a person instigates another to strike a 
particular person, and an altogether different person 
who happens to be close by at the time is struck, 
the instigator cannot be held responsible, and section 
84 of the Penal Code would not apply to the case 
because the act abetted was different from the act 
done, [p. 627, col. 3. j 


Mr. Thein Maung, for the Appellant. 
. JUDGMENT. 

Twemey, C. J.--The appellant Nga Po Ya 
has been oonvieted cf murder and sentenced 
to death. He has also been found guilty 
of an cferes under section 326, Indian 
Penal Code, voluntarily oausing grievous 
hurt with a dangerous weapon, and for that 
offence he has been sentenced to rigorous 
imprisonment for five years. Between 10 
and 11 a. x. on the 27tle Desember last, 
according to the prosecution oase, Maung Lu 
Pe, headman of Letpan village in Thayetmyo 
Distrist, was driving a borrowed  bullook 
eart— an open sart—back to Letpan from 
another village, Yalin, about a mile to the 


* 
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south, when he was held upand assanlted 
by ‘two men, one armed with a da and the 
other with a solid bamboo stisk about six 
feet long, The man with the da was in 
front and hé stopped the cart. The man 
with the stiok at a signal from the man in 
front atruck at Lu Pe from behind, but the 
blow hit him only on the side of the head 
and the main forse of the blow fell on the 
héad of a. little boy of eight named Po 
Myit, son, of the owner of the sart, who 
was sitting beside Lu Pe or bshind him on 
the oart, and the blow frastured Po Myit’s 
skull: -Then the man in front, who is 
alleged to have been the appellant Po Ya, 
came to the side of the oart and slashed Lu 
Pe with his da, causing two severe insised 
wounds on the forehead, Lu Pe was again 
struck by the other man and fell out of the 
sart, Then the assailants ran away. Po 
Myit died about 8 P, m., the oause of death 
being compression of the brain substance 
resulting from the fracture. Lu Pe was in 
hospital for nineteen days. The injuries 
to: his forehead’ have left permanent soars, 
whieh presumbly are suffigient to cause some 
disfigurement. 

Po Ya and Ba Tin, both residents of Lu 
Pe’s village . Létpav, were tried jointly for 
thiacrime, Ba Tin succeeded in establishing 
an alibi, and the learned Sessions Judge did 
not feel sure that Lu Pe had not gone 
beyond the evidence of hia senses in 
denouncing Ba Tin as the man with a 
bamboo stick who struck from behind the 
cart. Ba Tin was, therefore, acquitted. The 
learned Sessions Judge held, however, that 
Po Ya's participation in the erime was 
proved beyond donbt, that the sommon in- 
tention of the two men was’ to kill the 
village headman, and therefore, applying 
sestidns 34 and 301, Indian Penal Code, he 
found Po Ya guilty of murder, although 
he had not actually struek the fatal blow 
and although the person killed was not 
the person whom Po Ya’s sonfederate intend. 
sate kil. 

T a 

ns ean be, no doubt that Lu Pe was 
nikahe on his way from Yalin to Letpan 
and 1 think we must find that he saw at 
Teast one of his assailants, If that assailant 
"was A person unkown to him, he had no 
reason for falsely denouneing Po Ya, Nor, 
as Blready noted, is their any reason to 
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believa that he coald hava mistaken anóther 
man for Po Ya, seeing that Po Ya is aman 
who lives in his own village aud ia inti. 
mately known to him. I would, therefore, 
accept the Sessions Jadge’s finding that Po 
Ya took patt in the assault, 


We have next to consider what offence he 
committed. It appears to me that there 
are no sufficient grounds for rejecting. Lu 
Pe’s statements that it was Po Ya who infliot- 
ed the wounds on Lu Po’s forehead with a da 
and that the injury to the ehild Po Myit’s 
head was caused by a blow with a stiok 
delivered by the other assnilant.: Bat I 
think the learned Sessions Judge has erred 
in holding that there was a common intention 
on the pari of the two assailants to kill 
Lu Pe. The reason given for this assumption 
is that Po Ya, who was well known to the 
village headman, could not eseane punishment 
without killing the village headman, If 
this reasoning were correct, it wo»ld follow 
that anyone assaulting another man wko 
knows him should be oredited with the 
intention of^sausing his death It is hardly 
necessary to point ont that there are several 
ways of escaping punishment without pro- 
ceeding: $o the extremity of killing off the 
man who is attacked. For exampla, the 
assailant may contrive to evade arrest as 
Po Ya in fast did in this oasefor a-long 
time, or he may rely on suborning false 
evidense to prove au alibi, I think it is 
clear from the injuries actually inflisted by 
Po Ya that he had no intention of killing 
Lu Pe and the two assailants cannot be 
assumed to bave had any more heinous 
intention than that of eausing grievous 
hurt, 


Bot in my opinion section 34, Indian 
Penal Code, sannot be applied in this case 
af allin relation to the killing of the boy, 
Po Myit. When Po Ya’s confederate struck 
the blow whish frastured the ohild's skull 
Po Ya himself, assording to Lu Pe’s account, 
had done nothing beyond instigating his 
canfederate to strike Lu Pe. Thus at this 
Stage Po Ya was only in the position of 
an abettor and it is as an abettór that we 
should regard himin considering his respon- 
sibility for his eonfederate's aet in killing 
the boy. There was a “subsequent stage in 
which Po Ya joined in and sut Lu Pe with 
his da while his sonfederate struck him 
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again with the stiek, The provisions of 
section 34 would begin to operate then, 
for it was only then that there was an ast 
or series of acts done by more than one 
person with a sommon intention. But as 
regards the earlier stage, when the hoy Po 
Myit was struok on the head, the sare 
appears to be that sontemplated in section 
“111, Indian Penal Oode, where an aot is 
abetted anda different aot is done. Po Ya 
undoubtedly. abetted his sonfederate’s attack 
on Lu Pe but he sould be held liable for 
the injury eaused to Po Myit only, if the 
act which saused the injury was a probable 
eonsequenee of the abetment, And “it is 
clear that it was not, If I instigate'A to 
strike B, it is by no means a probable con- 
sequense that A will strike somebody else 
‘who happens to ba olose by at the time. Po Ya 
oan, therefore, bé. held liable only for what 
he and his eonfederate did to Lu Pe in 
pursuanes of their oommon intentios, of 
eausing grievous hbri to him. Asa matter 
of fast Po Ya’s confederate did not cause 
grievous hurt to Lu Pe, but Po Ya himself 
did, 

I would set aside the sonvietion and seriteniee 
for murder-and direat the acquittal of sppel- 
lant on this eharge. I would not interfege; with 
the oonyistion under seotion 326, Iüdian 
Penal Code. The outrage on the village 
headman was a very serious offence’ and 
deserves Severe punishment, but as Lu Pe 
was not dangerously wounded, I think that a 
sentenes of rigorous iniprisonisnt for three 
years would be suffisient and I would, there. 
fore, reduce the sentensa of five years’ 
rigorous imprisonment to one of ihres yeara’ 
rigorous imprisonment. 


Mave Kin, J.— I sonour. 


Sentence reduced. 
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[PATNA HIGH COURT. 
ORIMINAD Revision No, 297 or 1919. 
December 3, 1919, 

Present:— Mr. Justice Coutts and 
Mr. Justice Adami. 

FAUDI KEOT.— A coosep— PerITIOMÉR 
versus 
EMPEROR —Orrosrrk Parry. 


Private defence, right of, alternative plea of, whether 
admissible—Penal Code Act XLV of 1860), s. 97. 


It is open, to an accused person to plead the right 
of private defence either specifically, or as an 
alternative defence, [p. 528, col. 1,1 


Criminal revision against the order of 
tbe Sessions Judge, Darbbhangs, dated the 
25th June 1919, dismissing the appeal of 
the petitioner from the order, dated the 31st 
May 1919. of tke Sub-Divisional Magis- 


trate, Madhubani, convisting tbe petitioner 


under 326, Indian Penal Code. 


FACTS appear from the following jude" 
ment offthe Sessions Judge of Darbhanga:— 
"The whole of the appeal bas been argnéd 
on the plea that the nosused had the 
right of private defence. This plea is 
obviously entirely erroneous, The onus of 
proving that the right of private defence 
existed lies upon the person making that 
plea, that is to say, upon the accused, and 
since the accused deny that they caured 
the injuries which are the subject of this 
ease, if could hardly be said that they 
have discharged the onus. In other words, 
it is now established law that if the right of 
private defense is to be raised, it must be 
raised by ‘the acouded specifically and not 
as an alternative defence. They cannot 
at the same time deny that they caused 
the injuries and that they were entitled 
to cause them and when ‘the aceused 
themselves have denied causing the injuries, 
it is not open to their Pleader to go 
behind that and plead, even if they did 
onuse them, they had justification, This 
disposes of all the arguments raised before 
me and I accordingly dismiss the appeal 
and uphold tbe conviotion and sentences,” 
ORDER OF REFERENCE. 

Das, J.— This application raises an interest. 
ing point whieh has not yet been devided by 
this Court, namely, whether the right of 
private defence must be raised by the acoused 
specifically. There are desisions of other High 
Courts both ways. In my opinion this matter 
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ought to be decided by a Bench. I accordingly 
direst that this application be placed 
before a Division Bench on re opening of 
the Court. 

Mr, Lakshmi Kant Jha, for the Petitioner. 

Mr, Manohar Lal, Assistant Government 
Advosate, for the Opposite Party. 

JUDGMENT,—This appeal has been 
dismissed by the learned Sessions Judge 
of Darbhanga on the ground that it is 
now established law that if the right of 
private defence isto be raised, it must 
be raised by the asoused specifically snd 
not as an alternative defence. He says: 
“They cannot at the same time deny that 
they oaused the injuries and that they 
were entitled fo cause them and when 
the acoused themselves have denied caus: 
ing the injuries, it is not open to their 
Pleader to go behind that and plead, even 
if they did cause them, they had justi- 
fioation.” 

The view of the law taken by 
the learned Sessions Judge is olearly 
The latest desisions on the point 


wrong. 
are Emperor v. Upendra Nath Das (1), 
Afiruddt Ohakdar v. Emperor (2) and Yusuf 


Husain v. Emperor (3). ` 

The deoision of the Sessions Judge is 
seb aside and the appeal is remanded to 
him for re-hearing. 


Appeal remanded. 


(1) 30 Ind. Cas. 118; 19 C. W. N. 652; 21 C. L. J. 
877; 16 Cr. L. J. 501. 

(2) 52 Ind. p ten 29 0. L. J. 571; 28 C. W. N. 
888; £0 Or. L. J. 6 

'(8) 44 Ind, Cos fors, 40 A. 284; 16 A, L.J. 169; 19 
Cr, L. J, 871. 
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MADRAS HIGH COURT. 
CURIMINAL MisckLLANEOUS Perition No. 418 
or 19189. 

Ootober 2, 1919, 
Present;—Mr. Justise Sadasiva Aiyar and 
Mr. Justice Burn, 

Inre ABDUL RAHIM BEG—Accoskp— 


PET:TIONER. 
Oriminal Procedure Code (Act V of 1898), 8, 68—~ 
Summons not sealed, whether legal. 
A summons not sealed as required by section 63 
of the Criminal Procedure Code is illegal. 


Petition praying that in the sircumstanees 
stated therein the High Court will be pleased 
to revise the order of the Court of the 
Additional Distriet Magistrate, Kistna, in 
L. Dis. No. 10161.19 23, dated the 21st July 
of 1919, preferred against the order of the 
Court of the Sub-Divisional Magistrate, 
Bezwada, in Proceedings R, O. C. No, 409 M. 
1919, dated the llth August 1919. 


Mr. M, O. , Pirumalachariar, for the Peti. 
tioner, 


Mr, E, L. Bihiraj, for the Publis Proseautor,, 
for the Crown. 


ORDER.—-The summons was illegal as not 
section 68 of the 
Criminal Prosedure Code [eee Mahajan Sheikh 
v. Emperor (1) desided with reference to 
the analogous provisions in seetion 75 of the 
Code of Criminal Proaedure in respect to 
warrants j. 

We set aside the orders of the Courts 
below granting sanstion to  prosesute 
the petitioner for  disobeying the said 
void summons. 


Orders set aside, 


(1) 28 Ind. Cas. 672; 42 C. 708; 19 0. W. N. 224 10 
Cr L J. 386. 
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PATNA HIGH COURT. 
ÁPPEAL Fa0M APPkLUATE Decrax No. 722 
or 1919, 

August 13, 1920. 
Present: — Mr. Justice Jwala Prasad. 
SHEO RAM MAHTON AND OTHERS 

-—PLAINTIFFS — APPELLANTS 
versus 
THAKUR MAHTO AND OTHERS— 


DEFE&NDANT3— E t8PONDENTA, 
Transfer of Property Act (IV of '882), s. 55 (11— 
Vendor and purchaser— Vendor mot disclosing defect 
in title—Compensation—Refund of purchase-money. 


Material defect, within the meaning of clause ( 1) 
of section 55 of the Transfer of Property Act, in. 
cludes defect of title and when such a defect is not 
disclosed to the buyer and it is such that he could 
nob with ordinary care discover it, the vendor will 
be deemed to be guilty of fraud. and the vendee 
would be entitled to damages in the shape of refund 
of the purchase-money. [ p. 680, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 7th May (919, 
modifying the desision of the Munaif, 
Saseram, dated the 27th Fabruary 1918. 

Mr. Seo saran Lal, for the Appellants. 

Mr, Kulwant Sahay, for the minor 
Defendants- Respondents Nos. 5 and 6, 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffsto #baover 
the sonsideration money of a sale deed, 
dated the 28th Ootober 1913, exesnted by 
defendants Nos. 1 to 4 and 7 in favour 
of the plaintiffs and in the alternative for 
recovery of possession of the property 
conveyed. 

By the sale-deed in gestion, the defendants 
Nos. 1 to 4 and-7 soid to the plaintiffs l- 
anna 4 pies rahan righ’ (an usufruotuary 
mortgage) in Monza Ram agar Damaria. 
The plaintiffs got possession of the property 
but were subsequently dispossessed in Jaith 
:1321 F. S. by the defendants. 


The rahan stood in the name of Laksh. 
man, who had three brothers. Fartap, 
‘Ropan and Mohar. The defendants Nos. 1 
to 4 are the descendants of Partap; tefend- 
ants Nos. 5 to Gare the descendants of Mohar; 
defenda ts Nos. 8 to 10 are the descendants 
of Lakshman and defendants Nos. 11 to 13 
‘are the deseendants of Rupan. The rahan 
was in respeot ‘of 4annas of the milkiyat 
right in the aforesaid Monza belonging to 
‘ira Lal, Jawahir Dal and Moti Lal. 
We are nob in this onse gonoerned with 


84 


INDIAN OASES. 


929 


the defandants Nos, 8 to 13, The defend. 
ant No. 7 is the mother of defendants 
Nos. 5 and 6 

The Courts below have held that defendants 


Nos, 1 to 4 were separate from defendants Nos, 


band 6 in every respest and that in the 
l-anna 4 pies of the rahan interest sold 
to the plaintiffs the defendants Nos. lto 4 
had-a moiety and the rest belonged to 
defendants Nos. 5 aud 6, In the sale-deed it is 
not stated in what sspacity the defendant 
No. 7 exeeuted the document, but in the 
plaint, paragraph 3, it is stated that she 
purported to join in the sale as guardian 
of the minor defendants Nos. 5 and 6. 
This ia oorrest, for she has undoubtedly 
no interest of her own, The svidenoa of 
the defendants also indieates the same 
thing that the mother besame a party to 


.the doonments as she was guardian of the 


defendanta Nos. 5 and ô. 

The plaintiffa! oase is that they purchased 
the interest of defendants Nos. 1 to 4 and 
5and 6 represented by their mother as guar- 
dian, The defendants aontested tha sase of 
the plaintiffs that the defendanta Nos. 5 and 6 
were joint with defendants Nos. lto 4,or 
that the mother had any right to sonvey 
the property, or that there was any neses- 
sity for the sale thereof. 

Upon the pleadings issue No, 3 waa 
raised before the Munsif— Had the mother 
of the defendants Nos 5 and 6 any autho- 
rity to exeaute the sale deed or any 
(other) deed of transfer ?" This issue waa 
answered in the negative against the 
plaintiffa and it was held that the dead 
was executed without any authority or any 
necessity so as to bind the minor defend. 
ants Nos. 5 and 6 and was accordingly 
invalid so far as their interest in the 
property was concerned, Haase the plaintiffs 
were held not entitled to resover possession 
of the shares of the defendants Nos, 5 and 6 
and the defendant No, 7 had no interest 
for her uwa in the property to convey. 

The defendanta Nos. 1 to 4 did not contsat 
the right of the plaintiffs tothe possession 
of their 8 pies share inthe property. The 
Munsif accordingly decreed tle plaintiffs’ 
guit for recovery of possession of the 8 
pies rahan interest of defendants Nos. 1 to 
4, and with respest to the other shares the 
. Munsif refused the prayer for possession 
but awarded refund of the consideration 
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morey to the extent of the interest of de- 
fendants Nos. 5 and 6, namely, Rs. 300. 
The deeree passed by the Munsif was 
: against- all the defendants Nos. 1 to 4and 7 
jointly as being the exeoutants of the 
“bond and as having “jointly contrasted to 
sell the entire rahan property without any 
-gpecifieation of their sbares in it". 

The defendants Nos. 1 to 4 appealed and 
the Subordinate Judge set aside the decree 
against them so far as it dirested the 
refund of Rs, 300 to the plaintiffs. 
Against this decree of the Subordinate 
Judge the plaintiffs have appealed to this 
Court. The defendant No, 7, the mother 
` of defendants Nos. 5 and 6, has not appealed 
and the deeree against her has become 
absolute. 

Mr. Shiva Saran Lal, on behalf of the 
appellants, has contended that the defend. 
ants Nos, 1 to 4 were liable for the 
money inasmush as upon the sale-deed in 
question they must be deemed to have 
contracted to convey good title in the 
property in question to the plaintiffs and 
as it subsequently transpired that the 
executante of the bond had no title to 
the moiety of the property sold, namely, 8 
pies of the rakan interest which was within 
their knowledge and whioh they were bound 
to disclose to the plaintiffs, they are liable 
to refund the sonsideration money to the 
plaintiffs. Reliance has been placed upon 
gestion 55, clauses (1) (a), (2) and the 
last olause, There is no dispute as to 
the principle underlying the aforesaid 
provisions in the Transfer of Property Aot; 
it is now settled by authorities that mate. 
rial defect? in slause (1) of seotion 55 
includes defest of title and when such a 
defest is not disclosed to the buyer and 
whish he sonld not with ordinary care 
dissover, the vendor will be deemed to be 
guilty of fraud and the vendee would be 
entitled to damages in the shape of refund 
of the purehase-money. Various authorities 
have been cited on this point, but as stated 
above I accept the proposition and there 
is, therefore, no necessity of entering into 
any dissusdion of those cases. Suflise it to 
say, that all of them have been diseussed 
elaborately, in tbe case of Haji Essa 
Sulleman v. Dayabhai Parmanandas (1), 


(1) 20 B. 622; Ohitty's S. C. C, B. 460; 10 Ind, Deo 
(X 8.) 913. = 
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Rofererce in that oase has been made to a 
decision of tbe- Madras High Court in the 
ease of Gajapathi v. Alagía (2), which 
seems to me -to illustrate: the  dootrine 
precisely and lusidly. The principle appears 
to be that -the vedor is bound to-aompensate 
for a fraudulent-conseslment -of a defeat 
in the title or of any insumbranse, This 
principle ig an exception to~ the dostrine 
of caveat emptor which charges the vendee 


"with the knowledge of- the soundness of 
‘the title of the property purehased. hy him 


and demands from him an intelligent 
enquiry and investigation into-the defect 


‘of -the title of the vendor and prevents him 
from pleading that he was not aware. ‘of 
any defest in the title 


of. his .véndor. 
Consequently, a vendor or his agent sup- 


-pressing an incumbrance or a defest in the 


title is guilty of fraud and the purchaser 
may either bring an aotizn for refund of 
purchase-money or cther equitable 
relief, 
The. question. in this oase, therefore, is 
whether the defendants Nos, 1 to 4 sone 
cesled from the  plainiiffa the: defeot. in 
title to the property in question. The 
dosument clearly states that -the defend. 
anta Nos. 1 to 4 and 7 sold their 1l-anna 
4.pies share in the property. The vendees 
must, therefore, have known that all these 
persons had some interest in the property 
and the reason of having defendant No. 7 
to join in the exeeution of the document 
was obviously to inolude in the sale the 
shares of her minor sons, defendants No. 5 and 
6. There is not a word inthe dooument 
indieating that the vendors or the minors, 
d«fendants Nos, 5 and 9, were joint in mesa 
and property and formed members of a 
joint Mitakshara family, nor is there any 
indication that the defendants Nos, 1 to 
4 purported to act in the exesution of the 
document as guardian of defendants Nos, b 
ani 6, It is not the ease of anybody that 
the defendant No. 7 had any interest in 
the property of her own, She was made an 
she was tha 
guardian of the defendants Nos, 5 and 6, 
This has been clearly stated in the plaint, 
Therefore, the plaintiffa knew that they 
were: purchasing the interest of defendants: 
Nos. 1 to 4 and of 5 and 6 represented by, 


(2) 9M, 89; 9 Ind, Jur, 4193 8 Ind. ‘Deo, (N. y) 409, 
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their mother defendant No. 7 and thatall 
these defendants had interest in the pro: 
perty. Their shares have not been speci: 
fied in the sale-dead. It has, however, 
been found by the Courts below that defend- 
ants Nos.1 to 4 and 5 and 6 had equal shares 
in the property. Therefore, there being no 
apesifisation under seetion 47 of the Trans- 
fer of Property Act, the sale as among 
the tranaferors will take effect as to their 
resjestive equal shares in the property: in 
other words, defendants Nos. 1 to 4 would 
be deemed to have sold half of the pro- 
porty 8 pies and the defendant No. 7 on 
behalf of defendants Nos. 5 and 6 the other 
half, Although there is no specification of 
the shares, the plaintiffs purchased 8 pies 
of defendants Nos. 1 to 4 and 8 pies of ‘defend- 
ants Nos, 5 and 6 from defendant No. 7, 


. There is vo dispute that there is no 
defest in the title of the defendants Nos. 1 
to 4as to their 8 pies in the property. 
They never eonveyed more than that and 
they are not liable for the refund of the 
aonsideration-money. The  sonsideration- 
money was Rs. 600. Here also there is 
no specification as to what proportion of it 
wan for the interest of the defendants Nos. 1 
to 4 and what for the interest of defendant 
Nos, 7, or of 5 and 6. Seation 46 again will 
indke them entitled to equal shares in the 
sonsideration-money, that ie, the defendants 
Nos, 1 to 4 will be deemed to have sold their 
property for Rs, 300 and the defendant 
No. 7 the other half for the remaining 
Rs, 300, 


The sale as regards the 8 pies share of 
defendants Nos, b and 6 conveyed by defend- 
ant No. 7 has failed and eonsequently the 
sonsideration of Rs. 300 with respest to 
that share has to be refunded. The defendants 
Nos, 5 and 6 never joined in the documenf, 
nor was the sale as held by the Court 
below, for their benefit. Therefore, defend- 
ant No. 7, who executed the sale-deed, 
is only liable for that amount. 

There is no promise by the defendants 
in the sale-deed itself, 
Court below, to repay the  eonsideration 
money in ease of dispossession, The defend. 
anta Nos. 1 to 4 sannot, therefore, be 
made liable under any speeial covenant in 


the deed and as shown above they are 


not liable under any legal or equitable 
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prinoiple. 7 only is 
liable, 

The result is that the view taken by 
the Court below is correct and the defend- 
ants Nos. 1 to 4 are not liable for the 
‘alaim of the plaintiffs for the refund of 
Rs. 300, The appeal is accordingly dismissed 
with costs to defendants Nos. l to 4. 

Appeal dismissed. 


The defendant No, 





OALCUTTA HIGH COURT, 
APPEALS FROM Orpers Nos. 396 Aw» 407 
TO 412 or 1917. 

December 8, 1919. 
Presant:—Justica Sir N, R. Chatterjea, Kr, 
and Mr. Justise Panton. 

KALI CHARAN SAHA --PaTiTIONER— 
APPELLANT 
versus 
HARI MOHAN BASAK AND OTHERS-— 


Opposite PagTY— RESPONDENTS. 
Insolvency —One application for several debtors to 
be adjudicated insolvents, whether permissible—-Proe 
cedure, 


Where it is sought to obtain an order adjudicating 
several debtors insolvents, there must be a separate 
application in respect of each debtor, even though 
the several debtors are members of a Hindu joint 
family. [p, 534, col. 2.] 


Appeals against the orders ofthe District 
Judge, Daees, dated the 22nd August and 
the 13th September 1917, respestively. 

FAOTS appear from the judgment, 

Babus Ugendra Lal Roy and Kunja Lal Das, 
for the Appellant, — This appeal arises out of a 
suit instituted by the petitioner for adjudging 
seven persons who were members of a Hindu 
joint family insolvents, by a single petition, 
The learned Judge held that seven applica. 
tions should be made as seven persons were 
sought to be adjudged insolyents. The first 
application was made on 4th Jannary 1917, 
under the order of the learned Judge six 
more applisations were made on 8th Sep. 
tember 1917. 

The learned Judge was wrong in holding 
that no joint application sould be made. 
Refers to section 33 sub-elause (4) of the 
Provineial IÍnsolveney Act. It is a partner. 
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ship business, What -the petitioner asked 
for was to declare these persons as insolvent, 
Refers.to seation 243. These provisions are 
taken from the Bankruptey Act. In that Aat 
it has been held that a joint application will 
lie. Reads Halsbury's Laws of Hngland, 
volume II, page 12, paragraph 17. A jont 
application may be made bnt the adjudication 
must be made not against the firm but 
against eash member of the firm. Reads 
William's Bankruptey Praotice at page 187. 

{[Cocrt.—What is the Indian Law? 
aT section 8 of the Provincial Insolvenoy 
Ast. 

There the petitions are by different persons 
but against the joint debtors. A joint appli- 
eation san be made against the members of a 
family.. 

[Oourt,— Have you aonsulted the Pre- 
sideney Towns Insolveney Ast? | 

No, my Lord. : 

Relies. on section .33 of the Provincial 
Insolveney Ast. Refers to seotion 6, clause 6 
of the Ast. Seation 33 lays down provision 
for the payments of the debts ofa firm which 
has been deelared' insolvent. If the Legisla- 
. ture had intended to exclude from the purview 
of this Aat all firms then separate provisions 
would have been made. Refers to section 40 
of the English Act at page 122, The provi- 
sions of section 33 are taken from the English 
Aet. | The applieation made on the 8th 
September 1917 was in sontinuation of the 
application made on the 4th January 1917, 

Dr. Sarat Ohandra. Basak and Babu 
Jitendra Kumar Sen Gupta, for the Kespond- 
ents : :— After the order of the learned Distriot 
Judge my- learned friend is :not sompetent 
to raise this objection. Refers to section 11 
sub-seotion (d) of the Presidency Towns 
]nàolveney Act. There is no odrresponding 
seotion in the Provinoial Insclvenoy Aot, 
Refers to the English Law as stated in 
seotion 115 of the English Barkruptoy Ast, 
The English Law nor the Presidensy Towrs 


Insolyency Act will help to deoide the: 


present point. There is a oase reported in 
Sarada Prasad Ukil v, Ram Sukh Ohandra(1). 
In this case it is not a case against the firm 
but against certain persons, In the 
Provineial Insolyeney.Ast there is no pro- 
vision for proceedings against the firms, 
Bat in the English Daw as well as in the 


` (1) 2 C. I J. 818, 
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12) 64 Ind. Cas, 
455. 
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Presidensy Towns Insolveney Aot there are 
provisions for prosesdings against a firm, 
The present application is not sompetent, 
T he Provincial Insolvenoy Act is a special Act 
and the present ease must be governed by 
that Ast, Sestion 33, clause 4, does not deal 
witha proseeding against the firm. Upon 
that the appellants filed seven petitions each 
praying for seven persons to be deolared 
insolyents. No question lof partnership was 
raised before the 8th September. The pro: 
seedings were against them as members of 
a Hindu joint family. Refers to section 107 
of the .Presideney Towns Insolvency Aot. 
There is a similar provision in the English 
Law. But there ia no such provision in the 
Sae sestion 23 
of the English Aot. Sestion 6 of the Pro- 
vincial Insolveney Act will not ba of mush 
assistanóe to my learned friend. My learned 
friend argues that the order ofthe 2 nd August 
is not final In that he is not correct. "Thé 
learned Judge held that the applioations were 
incompetent. It is nob an applisation for 
an amendment. The learned Judge was 
quite right in this view of the law. 


: Babu Upendra Lal Roy in reply m 
akin whether one application would 
be suffisient or seven separate applisations 
should have been made was desided by the 
order of 22nd August 1917. The learned 
Judge directed that seven separate applica- 
tions should be made. On the sth Septem- 
ber seven applications were made against 
all the debtors, He said it was insompetent. 
Then tbe question of limitation would not 
arise, My learned friend has relied tpon thé 
Full Beneh oase reported. in Kalimuddin 
Mollah v. | Sahibuddin Mollah (9), The 
question there was whether seotion 14 of 
the Limitation Aot was applisahle or not 
and besides that there was the question of 
registration, But nothing is said about. the 
Insolvency Aot. The Madras ease isin point 
and it is a Fall Beneh oase. There is another 
ease reported in Dropadi v. Hira Lal (3). 
This ease takes & contrary view. Refers to. 
Koppartht Inngayya v. Araceéit Ohtnnara- 
yana (4), The PLB Bench aase in Kalimud- 


106; 24 O0, W.N. 4; 30 C. Ln 


(B) 16 Ind..Cas. 149, 34 A. 496; 10 A. D, J. 2. 5 
(4) 44 Ind, Cas. 805: 41 M. 169 at p. 172; 88 N, i 
J. 566; 7 L. W, 443 (F. BA). 
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din Mollah v. Sahibuddin Mollah (2) is not 
in point. 

The Provincial Insolvensy Aot does vro- 
hibit the presentation of one application 
against joint members, [t does not pro 
hibit application against a firm, The appli- 
sation made against the joint mambara ought 
^to be held valid.. My learned friend has 
relied upon the sass in Sarada Prasad Ukil v, 
Ram Sukh Ohandra (1). The Civil Prose- 
dure Code is nob applisable. The present 
ease should be governed by the. Insolvensy 
‘Act. Section 33, clause 4, applies to the 
present cease, Refers to i6. There is no 
restriction in the Act. Refers also to sestion 8 
of the Provincial Insolvensy Act. This seation 
Yéad with séction 33, clause 4, allows au 
applisation against joint debtors. My learn- 
pd friend on the opposite side is not sorreat 
in saying that assording to the Provineial 
Insolvency Aot, the Legislature does nof 
sontemplate an applisation against a firm. 
An application againat'a firm is not against 
the firm but against the individual members 
of the firm. The English Aet is very alear 
on the point, Heads William's Bankruptay 
Aot at page 520 rule 264, The debts were 
contrasted for earrying on the business of 
the firm. Refars to Halsbury's Laya of 
Eagland, Volume II, page 12, paragraph 17. 
If your Lordships hold that this is pot an 
applisation against & firm then it is an 
application made against certain persons of 
the joint family. 

. JUDGMENT.— These appeals arise out of 
proseeding3 under the Provinsial Insolvency 
Aot (LIL of 1907). 

The appellants before ua applied to 
the Court below for adjudging seven persons, 
who were members of Hindu joint family, 
insolveota by one single petition The 
. learned Distrist Judge on the 220d Auzast 
1317 held that seven applications must ba 
made as seven differant persons were sought 
to be deslared insolvents.. In pursuance of 
that order, on the 8th Saptember 1917; six 
more applications wera mide, eaoh praying 
to hava seven persons deslarad iunsovlent. 
The learned. Distrist Judge thereupon 
pointed out that this was bad and that thera 
must be a separate petitioa regarding eaoh 
person, On the 12th Saptísmber 1917, six 
ofher petitions ware filel. Oa the next day, 
13th Septembar, these hix potitions anl a 
petition for ananimes of the original 
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apvlisation were heard, The learned Distria? 
Judge was of opinion that a dealaration of 
inaolveney eonld not be asked for in one 
petitinn for or against more than oue person, 
and that the objestion to a joint apolisation 
by joint debtors whish was onintad out in 
tha ease of Sarada Prasad Util v. Ram 
Sukh Ohandra (1) applied to aa application 
made against several joint debtors, aud 
pointed out that the creditors of each ine 
dividual must have notioe, and the olaim of 
each oreditor against eash debtor must be 
investigate). The learned Judge assordingly 
held that a single application against seven 
debtors sould not be maintained and he al- 
lowed the original application to be amended 
by striking out six names from it, but as 
regards the six new applications, he held 
that they sould have effect from the date 
on whioh they were filed and not from the 
date of the original applisatior, the result 
being that as against the six debtora the 
patitions were filed too late to give the 
petitioner the bsnefib of sestion 37 of the 
Ast. 

. The petitioner has appealed to this Court 
and the frat ground taken is that an applios- 
tion san be maintainel against several 
debtors j^intly. 

We think that the reasons given in the 

oa3e of Sarada Prasad Ukil v. Ram Sukh 
Chandra (1) ‘though that ease was desided 
under Ohapter XX of the Civil Prosedure 
Code) apply to au application made against 
several debtors who are jointly liable, 
' The next sontention is that an applica. 
tion aan be made against several partners 
as a firm, and that, therefore, the original 
application was valid. 

Thera is, uo doubt, provision in the 
English Bankruptey Act that any two or 
more persous being partners or any parson 
aarrying on business under a  partnarahip 
name may take proseedinga or be proasead. 
ed against under this Ast in the nams of 
the firm (sestion 119 of the Haglish Bank. 
raptay Act). There is a similar provision 
in the Prasidancy Towns Insolvenoy Aas (seo 
section 79), There is, however, no suaoh 
provision in the Provinoial Insolvanoy Ast, 
But ib is  unuessssary to aonsider tho 
question in the present oase, basausa evan 
if parboera oan bs procseled against in tha 
nama of the firm uader ths Proviaisial 
Insolyansy Aat, the respondents were not 
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:»proseeded against as -parbners or as a 
firm. ` ln- the .applisation for insolvensy, 
these respondents were deseribed as having 
inherited a sweetmeat shop from their father 
and as holding it.as a joint family property, 
and if was prayed that the said debtors 
might .be adjudged insolvents. In the 
subsequent petition led on the 8th Sep- 
tember 1917, it was stated that “as the 
debtors are seven brothers and as they 
sontrasted the debts .and caused insolvency 
proceedings to be. taken while living as 
members of a- Hindu joint family, so all 
of them are jointly and severally liable to 
the ereditors for their dues". It appears, 
therefore, that throughout the proseedings 
theserespondents were treated not as partners 
or as members of a firm but ss members of a 
Hindu joint family. In these ciroumstances, 
we think that one joint applieation against 
them all sould not be. maintained. 


It is contended that it is a question 
merely of amendment. But so far as the 
original application sould be amended by 
striking out the names of six other persons 
dnd retaining the name of one, it has been 
allowed by the learned District Judge. The 
six other applieations were not applisations 
for amendment of the original application but 
six different applications against -each of 
those ‘péraons and we are unable to hold 
in these oironmstancses that the District 
Judge was wrong in taking the view that 
these six applications sould not be treated 
ag having. been filed on the 4th January, 
the date of the original applisation, 

' The appeals are accordingly dismissed 
with sosts——two gold mohurs in all to be 
paid tc respondent Hari Mohan Basak, In 
Miscellaneous Appeal ‘No. 396, we assess 
the ‘hearing fee at one gold mohurand in 
the other six eases (Miscellaneous Appeals 
Nos, 407 to 412) we allow one gold mohur 
as costs to be equally divided, 


Appeals dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATER Decease No. 855 
or 1918. 
August 19, 1920. 
Preseni:-—Mr. Justico Coutts 
and Mr. Justiee Sultan Ahmed. 

Sheikh MOHAMMAD JAMIL AND OTHERS 

—PLAINTIFFS—À PPELLANTS 

versus 
. KHUB LAL RAUT-—PLAINTIEF AND 

Musammat KANIZ FATMA—DzFENDANTS 


— RESPONDENTS, 
Muhammadan Law—Pre-emption—Mokarrari intera 
est, sale of —House sold apart from site—Pre-emption 
whether can be claimed, 


Under the Muhammadan Law no right of pre. 
emption arises in respect of the sale of a mokarrari 
interest. [p. 536, col. 1.] 

Where & houss is sold apart from its site for 
occupation, the owner of an adjoining house is 
entitled to pre-empt the sale o» the ground of 
vicinage. [p. 536, col. 1.] 


Appeal from a desision of the Offisiating 
District Judge, Saran, dated the 21st Maroh 
1918, reversing a desision of the Munsif 
4th Court, Chapra, dated the 31st July 
1917. 


Mr, Khurshed Huanain, for the Appellants, 

Messra. N. N. Sinha and A. B, Upadhya, for 
the Respondent. 

JUDGMENT. 

SULTAN AHMED, J.—This appeal arises out 
of a suit instituted by the plaintiffs for a 
deslaration that they had a right of pre. 
emption in respect of a residential house and 
eertain mokarrart land sold to defendant 
No. 1 by the defendants Nos. 2 and 3 under 
a sale-deed dated the 30th August 1916, 
The plaintiffs based their elaim in respeat 
of these properties on the ground that they 
have an anaeestral] house near the homestead 
and also land contiguous to the mokarrart 
land. Defendant No. 1 who is the purohaser- 
eontested the snit firstly, on the ground that 
the suit was not maintainable and sesondly, 
that the plaintiff No. 1 did not perform the 
seremonies of pre-emption, and thirdly, that 
the plaintiffs had no right of pre-emption, 
The trial Court held that the necessary 
eeremonies were performed and that the 
plaintiffs were entitled to a deeree in accord. 
anee with Order XX, rule 14, Oode of Civil 
Prosedure. An appeal having been preferred . 
by the defendant No. 1, the purchaser, the: 
Officiating District Judge held that the snit- 
was not maintainable inasmuch as the right < 
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of pre-emption did not extend to mokarrart 
land and to the house whish stood on it 
and that the right arose only where the 
property sought to be pre-empted was sold, 
and accordingly deoreed the appeal and 
dismissed the plaintiffs suit, The plaintiffs 
have, therefore, filed this appeal against the 
decision of the learned Distriot Judge. 

The first ground that has been urged by 
the learned Vakil for the appellants is that 
so far as the land was soncerned what was 
sold was in fact the proprietary interest and 
not the mokarrar? interest. He founds this 
submission on the ground that the rent 
reserved in the title-deed of the defendants 
Nos. 2 and 3 was only Re. 1 which was 
equivalent to the Government demand. This 
argument is, however, ‘unacceptable, 


to the learned -Vakil in the fase of the olear 
statement in paragraph 2 of the plaint that 
the interest sold was mokarrart intereet in the 
land... Apart from that, the sale-deed itself 
clearly shows. that what was sold by the 
defendants Nos, 2 and 3 was the mokarrart 
interest in the property and nothing else. 
This eontention is, therefore, overruled, 


' The learned Vakil for the appellants haa 
next urged that even if what was vended was 
the mokarrar? lease, the right of pre-emption 
` extends to sueh leases under the Muhammadan 
Law. That this objection is untenable has 
been held in the sases of Mosrooly Bam v. Huree 
Ram (1), Babu Ram Golam Singh v. Nursing 
Sahoy (2) and Dewanutulla v, Kazem Moll 
(3), The learned Vakil, however, contends 
that they were oases of pre emption slaimed 
by ao partners and so those eases do not 
apply to the claim of pre emption by neigh- 
bours. He further urges that there is 
nothing in the Muhammadan Law to justify 
those desisions. This leads me to consider 


some of the basis prineiples underlying the- 


right of pre emption under the Muhammadan 
Law. Hedaya defines pre emption "as the 
besoming proprietor of lands sold for the 
price at whish the purehaser had bought 
them although he be not sonsanting thereunto, 
The term ‘Shuffa’. is derived from the root 
whish signifies conjunction and the lands 
sold are here conjoined to the land of Shufee 


(1) 8 W. R. 108. 
(2) 25 W, R. 43. 
.Q 16: d. 184; 7 Ind, Deo. (x. 8.) 107. 
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or person elaiming the right of pre emption."' 
Mr. Justise Mahmood in the well-known oase 
of Gobind Dayal v. Inayatullah (4) defines 
Shuffa as a right whish the owner of eertain 
immoveable property possesses as sush for the 
quiet enjoyment of that immoveable property 
to obtain in substitution for the buyer pro- 
prietary possession of aertain other immove: 
able property not his own on sush terms as 
those on whieh such latter immoveable pro- 
perty is sold to another person,’ On these 
authorities 1$ is perfectly slear that unless 
the proprietary possession is transferred the 
right of pre-emption does not assrue. The 
righé of Shuffa on the ground of visinage is 
based on the saying of the Prophet: “The 
neighbour of a house hasa superior right to 
that house ; and the neighbour of landa has 
& superior right to those lands. A neighbour 
has a right superior to that of a stranger in 
the land adjaeent to hia own.” The superi- 
ority of a neighbour’s right is based upon the 
ground of sonvenience and its object, as 
laid down in Hedaya, page 558, is to 
prevent vexation arising from a stranger 
who may be a disagreeable neighbour. 
That being so, unless the vendor has finally 
parted with the proprietary possession of 
the land there is no irremediable danger 
of vexation arising from a disagreeable 
neighbour. 

Further, the main pedestal on whioh the 
right of pre emption stands is reoiprooity, 
4,0, if properties X aud Y areso related 
that if the owner of X csan pre-empt on 
the sale of Y, the owner of Y ean also 
pre.empt on the sale of X and this rə- 
siprosity ia the factor whieh distinguishes 
the right of pre emption from easements, 
mortgages, leases and other jurain re aliena. 

We have now to see if such resiprosity 
exists between the plaintiffs and ths defend. 
ants Nos. 2 and 8 so far as the mokarrari 
lands are conserned. It is well-established on 
the text as well as on the oase-law that 
the pre-emptor must have the milkiyat or 
ownership in the property on assount of 
whish he slaima the right of pre-emption, 
See Baillie, page 473; Sakina Bibi v Amiran 
(5), If he has not the ownership in the 
property on account of whisk he claims the 


(4) 7 A. 775 ab p. 799; A. W. N. (1885) 228; 4 Ind. 
Deo. (N. 8.) 611. 

(5) 10 A. 472; A. W. N. (1888) 175 13 Ind. Jar, 
114; 6 Ind. Deo. (N, s.) 317, 
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right of preemption, he  eannob suseeed. 
I have slready stated that if the plaintiffs 
gould claim the right of pra-emption on 
ihe sale of their land by defendants Nos. 2 and 
S the latter sould also on the ground of 
reciprocity elaim the right of pre emption 
if the plaintiffs had sold their property. 
The milkiyat or ownership of the property 
being sino qua non for the exercise of the 
right of preemption, it is obvious that 
defendants Nos, 2 and 3 holding only the 
mokarrart interest could not pre-empt if the 
plaintiffs had sold their property. So the 
very principle of mutuality upon whioh 
the whole doetrine of pre emption is based 
is wanting in this case, and co under no 
bireumstanees could the plaintiffs olaim the 
right of pre-emption when only the mokar 
yari intereat was transferred. The elaim so 
far ag the transfer of the mokurrart lands 
in anit is coneerbed, therefore, must fail. 

The learned Vakil then contends that he 
is, at any rate, entitled to pre.empt the 
house, Itis found in this ease that the 
plaintiffs have a dwelling house contiguous 
to the house transferred and it has also 
been found that the house as 16 stood with 
the right of ossupatior, whioh the vendor 
had enjoyed, was transferred, 

The law as laid downin Baillie, page 
473. ia that if a house is sold apart from 
the land on which it stands with a view 
to being pulled down no right  of' pre. 
emption ean be olaimed with respeot to it, 
Tf it is for osoupation, then pre emption 
gan be claimed on the ground of visinage 
by the owner of the adjoining house, It 
has never been suggested in this case that 
the house was sold to be pulled down or 
that in effect it was a sale only of the 
materials. The plaintifis, therefore, are slearly 
éntitled to a desree so far as the house is 
soreerned. Thè view that I have taken is 
fully supported by the desision inthe oase 
of Zaher v. Nur Ali (6), Theresult is that 
the appeal so far as thé mokarrart lands 
are doncerned must fail but the plaintiffs 
are entitled to & decrée for pre-emption so 
far as thé house is conserned and the 
appeal is aesordingly allowed to that extent; 
There will bd no order as to sosts. 

Courts, J.—1 agrees. "x 

š Appecl allowed., 
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MADRAS HIGH COURT. 
APPt«L AG.INST APPELLATE O Dex No 98 
or 1919, 

January 15,1920. — — 
Present: — Mr. Justiae Oldfield and 
Mr. Justice Seshagiri Aiyar. 
RANGACHARIAR — D£FsNDANT — 
BEESPONDENI— ÁPPELLANT 
versus 
P. R. SUBRAMANIA CHETTY— 
Decree- HOLDER—PETITIONER— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. 1, Art. 182 (6).— 
Step-in aid of emecution — Transmission of decree, 
application for~-Oral application made subsequently, 
whether slep-in-aid—Starling point of limitation, 


The starting point under Article 182 (5) of 
Schedule I tothe imitation Actis not the taking 
of a atep-in-aid of execution but the application to 
take such a step [p 6+, col ` 

Where an order for the transmission of a decree 
to another Court for execution is made, but the 
decreo-holder is allowed to postpone filing the 
necessary papers, the mere fact that when on a 
subsequent date, in filing the papers, he again 
applies orally forthe transmission, does not con- 
atit ute a atep-in-aid of execution so as to give a 
fresh starting point for limitation. Lp. 538, col, 1.] 


Civil Miscellaneous seaond Ko neki against 
the order of the Court of the  Additional 
Temporary Subordinate Judge, Ouddalore, 
in Appeal Suit No. 8» of 19:9, (Appeal Suit 
No. 82 of 1918 on the file of the District 
Court of South Areot, and Appeal Suit 
No, 185 of 918 on tbe file of the Conrt 
of the Temporary Subordinate Judge, 
Cuddalore),- preferred against the revised 
order of the Court of the Prinsipal Distriot 
Munsif, Villapuram, in Miscellaneous Peti- 
tion No. 514 of 1916, in Original Suit 
No. 225 of 1907.) : 


FACTS appear from the judgment. 

Mr T. Bangachariar, (with him Messrs. K, 
S, Krishnasawami Atyangar and A. Sriranga- 
chariar), for the Appellant:—The lower Appel- 
late Court erred in holding that time wag 
saved under Artiole 152 (5) of the Limita- 
tion Ast. Here, there was an application 
made on*whioh the order for transmission 
was made. There was no necessity for a 
subeeyuent oral application. The mere faot 
that the derree holder filed some sopies 
required by Order XXI, rule `, Civil Pro. 
cedure Code, does not alrer the nature of 
the original order, The subsequent applica- 
tion isin the nature ofa reminder, or at 
any rate a request to Court to expedite the 


- 


Vel. LYI) 
BRANGACHARJAR t. SUBRAMANIA CHETTY, 


transmision of the  deoree. 
sion  'step in-aid of execution’  sgnifiea 
some necessary step, It is not every step 
taken that wil be a step in- aid of exoou- 
tion. 

The facts in Vettaraghavulu Naidu v. 
Srinivasulu Nasdu(1) were different. Tnere the 
filing of the batta memorandum was necessary 
for the issue of- the sale proclamation. Here 
the further oral application was superfluous 
beosuse the only effective application waa 
already presented to Court, Sse Masilamant 
Mudaliar v. Sethuswamt Atyar (2). 


Mr. Somaya for the Respondent’s Vakil:— 
The oral application was made after some 
formalities required by law were complied 
with. It is a 'step id aid of exesution.’ 
In Civil Miscellaneous Second Appeal No. 110 
of 1915 it was. held that the application to 
take a, step must be deemed to have been 
finally presented when all the necessary 
papers were filed, An applisation to Court, 
therefore, stating that all formalities had 
been complied with and that the transmis- 
sion could well be finally ordered is an 
application to take a step in zd of execu- 
tion. 


The expres- 


JUDGMENT. < 

. OLDFIELD, J.— The fasts are dhat the 
respondent, deeree-holder, filed an applisa. 
tion for transfer of his deoree and obtained 
an order for its transmission, He had not 
filed the sopies required by Order XXI, 
role 6 and when he filed them on asab 
sequent date, he also again applied orally 
for the transmission of the deoree, The 
question is whether this oral application was 
one to take a step in aid of execution and time 
„oan be oaleulated from it, 

The lower Appellate Court held that it 
sould, But, in my opinion, it misapprehended 
the eiroumstanees and the authorities relied 
on, The material faotis that the transmis- 
sion of the deeree had been ordered and 
that order was not the less the only order, 
whish was necessary, bessuse the deoree 
- holder had for his own convenience been 
allowed to postpone filing the nesessary 
papers, We have not been shown that any 
further application by him was necessary; 
in faet for all thatappeare, on his filing the 


(1) 28 M. 899. 


(2 4 Ind. Cas. 701; 41 M. 251; (1017) M. W. N. 
502; 33 M. L. J. 219; 22 M. L, T. 115,- 


INDIAN CASEE. 


997 


papers that decree would have been trans- 
mitted. In these oireumstandes. the fasts 
differ from those in Vi-taraghavulu Naidu v, 
Srintvasaiu Naidu (1) where the proclama- 
tiong would not have been issued, if the 
batta memorandum then in question had 
not been filed and resemble rather those in 
Masilamant Mudaliar v,'Sethuswami Aiyar (2) 
where “a mere repetition of a prior appli- 
sation” was in question, the only difference 
between the last mentioned and the present 
case being that in the latter tha Court 
had passed its order, It is material that 
the starting point under Artiole 182, 
Sshedale I to the Limitation Aot is not 
the taking of a step-in-aid of  exeoution 
but the application to take suoh a step and 
there was in the present oase no sush ap^ 
plieation as the desree-halder san rely on. 
The lower Appellate Court's desision must, 
in these oireumstanees, be set aside, the 
appeal being allowed and the order of the 
District Munsif being restored with costs 
throughout, 

SESSAJIRI Atyar, J.—I agree with my 
learned brother; but, however, as a desision 
to which I was a party has been quoted 
in support of the respondent’s aontention, 
I wish to add a few words. The faota are 
olear. An application to transmit a desree 
for execution which is now recognised asa 
step in aid of execution was made; before 
the reeord was completed an order was 
passed on it directing the transmission. 
This was on the 27th Marsh 1911, 
On the 6th of July 1911, & paper which 
ought to bava been filed before the order 
was passed was presented by the Vakil 
and he made an oral  applisation to 
transmit the deoree. I regard this merely 
as & request to expedite the transmission 
of the desres which was already ordered; 
Mr. Somaya sontended that this was an 
application to take a step-in-aid, The ap: 
plieation for that purpose was operated upon 
and an order had been passed, subject to 
the resords being completed. The request 
by the Vakil was not & prosess whiob was 
necessary to effectuate the applieation, The 
mere filing of the paper by itself, sannot be 
a step; besause, what the Tiimitation Ast 
wants is an application to take a step. There- 
fore, as the remedy was superflaous and as 
the filing of the paper by itself was of no 
ayail this oase comes within the principle 
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enuneiated.i in Mastlamant | Mudaltar y. Sethu- 
swami Atyar (2). 
` Among the authorities quoted, stress was 
laid on two sases:--In Civil Missellaneous 
Sesond Appeal No 110 of 1918, it is olear 
that Mr. Justiee Odgers and myself were not 
dealing with a superflacus request as in this 
Ser In our opinion, the application to take 
‘gtep-in-aid besame complete only on 
obtaining the resognition of the transferee, 
and on &upplying the neoessary materials on 
which the Court oan pass orders. 


and we held that the applieation to take 
& step must be deemed to have been finally 
presented only when all the papers were 
filed;^ It is olear that all this 
before the order was passed, I am obliged 
to add these words by way of aomment to 
that decision lest it should be. misunderstood. 
The othér decision relied on was Vijiaraghas 
tulu Naidu v. Srinivasulu Naidu (1). There 
is one sentense in it whish certainly sup- 
porta the learned Vakil for the ‘respondent. 
Here, again, &3 pointed out in Masilamant 
Mudaliar v. Sethuswams Atyar (2), the learned 
Judges seem to lay stress on the fact that 
the oral application was  nesessary. I do 
not wish to say anything more about that 
desision, It muat ba sonseded that the 
language employed in some desisions has 
not erred on the side of perspioasity. It 
is time: to insist upon somplianse with the 
language of the Oode therefore. Two things 
are essential. There must be an application 
and that application must ask the Court to 
take a step-in-aid of exesution. As the 
learned Vakil for the appellant argued, the 
bare’ faet that a party took some steps will 
not be enough. There must be an appl’ction 
to.which the steps taken oan be referred, If 
that application is already before ths 
Uourt and has been the subject of a deor- 
gion or direation, any step taken subsequently 
will not have the fores of an application 
to take a step; also, if the application ia in 
the nature of a reminder, that will be of no 
avail, bedauée the Court should not stand in 
need;légülly, of reminders to do its obvious 
duty. For these reasoner, I am of opinion that 
the application ewas barred by limitation 
and J agres with the order proposed by my 
Jearned brother. 

NOB C0 7 

i Appeal allowed. 
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PATNA HIGH OOURT. < 
Appaat FROM APPELLATE Decree No. 702 of 
19189. 
August 17, 1920. 
Present : —Mr. Justise Jwala Prasad. 
Mahanth RAM ‘AS:iS PE i 
— APPELLANT : 
tersus 
MUNSHI LAU AND OrHERES-—DEFENDANTS — | 


~ RESPONDENTS, 

Remand, order of, invalid—Judgment after remand, 
legality of ~Remand order, whether can be questioned 
in appeal from judgment after remand—Cvivil Pros 
cedure Code (Act V of 190), s. 151, O. XLI, rr. 23, 25, 


- Where an order of remand is made by & single 
Judge of the High Courb by virtue of his inherent 
power it is not appealable under the Letters Patent 
and can, therefore, be questioned in the appeal from 
the judgment after remand, If the order of remand 
is held to be invalid the subsequent judgment iid 
romane will also be held to be invalid. 


Appeal from a desision of the Distrist 
Judge, Patna, dated the 28th June 1918, 
reversing a deoision of the  Munsif, dated the 
5th Desember 1916, 

Messra, Kulwant Sahay, Gangadhar Das, 
and D. N Sarcar, for the Appellant. 

Mr. A. B. Mukherji, for the Respondents. 


JUDGMENT,.— This is an appeal against 
the decifion of the Distriet Judge, Patna, 
dated the 28th June 1919, reversing that 
of the Munsif, dated 5th December 1916, 
and dismissing the suit of the plaintiff. - The 
suit was for resovery of possession of ll 
cottahs of land with mesne profits. The 
plaintiffs are proprietors of: & annas of 
Manza Birwashak. Defendants Nos. 5 and 6 
are the proprietors of the remaining -8 
annas. ‘These defendants have not appeared 
in the ease, Tbe land in suit is recorded in 
the last survey as plot No. 983 in khata 
No. 1118, in the ngme of Tilak Koeri, defend- 
ant No. 3, The plaintiff's ease is that 
he obtained a rent deeree on 18th February 
1915, (1322 F. S.) Exhibit VII against Tilak 
in respect of his kasht land ineluding the 
11 cotíahs in dispute, and in exeontion thereof 
advertised the * land for sale, whereupon 
Tilak abandoned the holding and defendants 
Nos, lahd 2 wrongfully took possession of 
the same. Hence the action by the plaintiff 
for resovery of possession. 

Defendants Nos, 1 and 2 elaim the land on the 
basis of an austion-purebase per Exhibit “O” 


Bale eertilioate dated July 1913 in an exeeu- 
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tion, eommensed by them in 1913, of a mórt- 
. gage deeree, Exhibit Q, dated the 22nd May 
1906, against Gobind Mahto defendant No. 4, 
They allege that the land in suit 11 cottahs 
-wa8. part and pareel of 6 bighae 2 khata 4 
dhurs of the ancestral kasht of Gobind Mahto 
(«ide Exhibits H and I dated 1883 and 1884 
respestively) whieh they purchase in exeou- 
tion of their mortgage deoree and obtained 
delivery of possession through Court on July 
27th 1918, per Dakhal Dehani Exhibit "C" 
and that defendant No. 4 Tilak Mahto had 
no sonsern with the suit land and that in 
‘faot defendant No. 3-did not abandon the 
land and was still residing in the village. They 
also impugned the deeree obtained by the 
plaintiffs against Tilak Mabto and the pro- 
eeeding in execution; whereby the land in suit 
was advertised for sale, as being collusive. 
They deposited the deoretal &mount and 
averted the sale. They further say that the 
plaintiffs obtained a rent-deeree, Exhibit VI, on 
February 13tb, 1914, in respeat of the kasht of 


Govind Mahton andin exeantion advertised the . 


kashé for sale, per Exhibit V. These defendants 
objected to the sale and applied for permis. 
sion to deposit the desretal amount and 
ultimately the dispute was settled by means 
of a compromise petition, Exhibit B dated 
19th May 1914, whereby the *plaintiffs 
accepted the deoretal amount, released the 
property from sale and rsconided the defend- 
ants as tenants in plase of Gobind Mahto 
in respest of 6 bighas, 2 cottahs,'4 dhurs, which 
inoluded the disputed land and hense the 
plaintiffs are estopped from questioning the 
title.of the defendants Nos. 1 and 2, 

Upon the pleadings of the parties in the 
Trial OCourt, the following issues were 
raised ;— éh 
: 1, Did the plaintiffs and defendants Nos, 
9 and 6 reeognise defendants Nos, 1 and 2 
as tenants of the land in suit, if so are the 
plaintiffs estopped from questioning the title 
cf defendants Nos. 1 and 2? 

2. Was the land in suit the ratyati kasht 
of defendant No. 4? . 

3. Is the plaintiff entitled to possession P 
Issues Nos. 4 and 5 need not be mentioned. 
. The Mansif by his judgmert, dated 5th 
December 1916, decided all the issues against 
the defendants ‘and in favour of plaintiffs. 
On appeal the District Judge of Patna son. 
firmed the desision of the Munsif by this 
judgment on 20th July 1917. He held that 
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the land in suit, plot No, 983, - was not 
part of Gobind’s holding and was not inolud- 
ed in the purehase of defendants Nos, 1 and 
2 in execution of their mortgage desree 
against Gobind, and that it was the kasht of 
defendant No. 3 and was so resorded in the 
Survey Record of Rights and ‘the village 
papera of the plaintiff. He furtber held that 
the defendants were not reeognised by the 
landlords as tenants of the land per Exhibit 
"B" as is contended for by them inasmush 
as that document resognised the defendants 
as tenants of 6 bighas 2 coltahs 4 dhurs, which 
was advertised for sale and whioh did not 
contain the land in suit, On appeal to this 
Court by the defendants, the oase was 
remanded to the lower Appellate Coüurt. for 
fresh deoision. 

The appeal after remand was heard by Mr, 
Ohatterji snosessor of Mr. Ross who had in 
the first instance heard. the appeal, and, 
agreeing with the Munsif, had desreed the 
plaintiff's suit, Mr. Chatterji bad dismissed 
the plaintiff's suit. The plaintiffs have, 
therefore, appealed to this Court. 


The first eontention raised by Mr, Kulwant 
Sahay, appearing on behalf of the plaintiffs, 
is that the remand by this Court waa illegal 
and invalid inasmuch as there was the defeat 
in law or in procedure in fhe previous deai- 
sion of the District Judge in favour of the 
plaintiffs dated 20th July 1917, and henag 
the present decision of the District Judge 
under appeal, dated 20th June 19:9, is 
illegal and inoperative. He further says 
that he is entitled to raise this plea now 
while appealing from the final deeree of the 
District Judge after remand, inasmuoh as 
the order of remand passed by Mr, Justice Das 
not being under Order XLI, rnle 23 of the 
Code of Civil Procedure was not appealable 
under the Letters Patent, In support of this 
contention reliance has been placed upon 
the desision of a Spesial Bench of this 
Court in , Bara Estate Limited wv. Anup 
Chandra (1). That oase would, seem to 
apply to the facts of the present case. The 
remand in the present case was certainly not 
under Order XL‘, rules 23 and 25. The 
former rule does not apply beeause the 
care was not disposed by the lower Court on 
a preliminary point. Rule 25 does not apply 


(1) 41 Ind, Cas. 387; 2 P. L. W. 71; iL Pat, 
842; 2 P. La J. 663, | 


= 
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‘because no finding upon any particular 
issue was oalled for from the lower Court 
but thé whole oase was remanded with 
direstion to try and dispose of the case. 
The remand was under the inherent power 
of the Court. 

It was said that there was no finding of the 
Court as to whether the defendant No, 3, Tilak 
Mahto, had abandoned the land in suit or 
not and the Court below was consequently 
directed to come to a souslusion on the 
point. The Munsif dealing with Issue No. 3 
had olearly held that the land was abandoned 
by Tilak. It does not appear from tha 
judgment of the Distriet Judge dated 20th 
July 1917 that -the point was raised before 
him. Be that as it may, the last judgment 
of the District Judge after remand, dated 
28th of June 1919, has some toa definite 
finding upon the point by holding thatthe 
defendant had abandoned the land in 
question sometime before the institution of 
the suit, This finding is supported by good 
evidence on the record, and, as stated by 
the learned .Judge, was not rebutted by the 
defendant. So far as this issue is concerned, 
it is immaterial for the plaintiffs-appellants 
whether the order of remand was valid or 


not. g 
The question raised by Mr. Kulwant 
Sahay really applies to the first two 


issues in the sase as to whether the land 
in suit was ineluded in the holding of 
Gobind, defendant No. 4, and as to whether 
defendants Nos. land 2 were reooginsed by 
the landlords as tenanta thereof, 

. The coneurrent findings of the Courts 
below before remand were iu favour of the 
appellant. The reason for the remand was 
stated to be that the lower Appellate 
Court did not appear “to have taken into 
consideration the proeeeding of the rent 
snit in 1883 and 18-4" and acsordingly 
the direstion ‘was to eonsider the case with 
referense to those doouments whioh showed 
that. Gobind was in possession of 6 bighas 
2 cattahs 4 dhurs. This was apparently a mis. 
apprehension for the dosuments in question 
were duly sonsidered by the Oourt below 
before remand as is obvious from the follow. 
ing passage of the judgment of that Court: 
"Relianse was placed upon rent deerees 
of the years 1883 and 1884 whieh show 
that in these yasrs, his holding was 6 b ghas 
2 catias 4 dhurs, and it was.contended . that 
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this plot of Ll cottahs was genuinely mort- 
gaged in 1895” It'is immaterial whether 
the Court did or did not assept the afóresaid 


documenta to be oorrest or as good evidenge 


for the facts stated therein. It is suaffisient 
that the doouments wera duly sonsiderad. 
Another reason for the remand is said to 
be that the Rəsord of Rights was not on 
the record lt was the oase of both the 
parties in their respastive pleadings that 
the land in suit was recorded in the name 
of Tilak and so was also the finding of 
the Court below. The parties ware not at 
issue as to the entry in the Reoord of 
Rights and ita absenes from the rasord 
was, therefore, immaterial. The order of 


remand in the ease ecmes well within the 
- purview -of the 
Beneh of 


desision of the  Spsoial 
this Court referrad to 
above and was invalid, and obnseqaènt- 
ly the decision of the learned District 
Judge after remand: is also invalid, and 
cannot displace the former .judgmant of 
that Court in favonr of the plaintiff. In 
this view we have only .to sonsider 
whether the judgment of Mr, Ross, dated 
the 20th July 1917, san be upheld or 
not That judgment to my mind, aonsarrent- 
ly with that of the Munsif, has  resorded 
a findin® of faot whioh is not open 
to challenga in’ second appeal. Mr. Rosg 
distinstly held that the land in dispute 
was nob part of Gobind’s holding  whieh 
the defendants had purshased in exeontion 
of their mortgage-desree, and that they 
were not resognised by the plaintiffa as 
tenanta of the same. Mr. Ross's judgment 
was not legally set asile by Mr. Justise 
Das and must, therefore, stand as & good 
and valid judgment and must be restored. 

If, however, the remand order of this 
Oourt validly vacated the judgment of Mr, 
Ross, we have to consider whether the 
judgment of Mr. Chatterji dated the 28th 
Jung is sustainable on merits, He ex. 
amined in detail the doouments of title 
produced by the defendants and anama 
practically to the same sonclusion that 
the Muusif and Me. Ross had previously 
come to, namely, that they do not noaes- 
sarily show that the land in dispute was 
necessarily part of Gobind’s holding, or 
that the plaintiffs in recognising them as 
purahasers of Gobind’s holding had nesoessari- 
ly recognised them as tenants of the 
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same.. He held that Gobind’s holding,- uo 
doubt, consisted of 6 bighas 2 coftahs 4 diurs 
as is evident from the desrees of 1883. 
1881, bnt that “this alone, however, does 
not show the suit land was part of „that 
holding". After resording the above finding 
the learned Distriot Judge  eonaludel his 
judgment in the following words: — 

'Some more definite evidenee is nesessary 
for this purpose and this evidence somes 
in the shape . of evidence of possession 
whish is to the effect that in 1885 
Govind mortgaged the entire holding in- 
cluding the anit land; that a decree: was 
made-on the mortgage in i206, sale 
took plase in execution of that decree in 
1913 and appellants got delivery of pose 
session in July 1913, and sinse then 
remained in possession unopposed by any 
one, This evidence to my mind is suffisient 
to show that the suit land was inoluded 
in Gobind’s holding and the appellants 
have been recognised as tenants in respect 
tə the same. J asoordingly deside this 
point in favour of the appellants.” 

The finling of possession contained in the 
above passage is based entirely upon the mort- 
gage-bond of 1895 executed by Gobind in 
favour of the defendant. But thisbond has 
not been produced whish as Mr. Rose says ia 
the foundation of the plaintiff's title. It was 
not an osufructuary mortgage and saannot 
be any evidence of possession in favour of 
the defendant who for the first time got 
delivery of possession in July 1913. Bl ved 
if the disputed land was ineluded in the 
defendants’ delivery of possession in 1913 
that would not give them a statutory claim 
to resist the suit of the plaintiff filed in 
1$16 to recover possession of the property. 
Assuming that the land in suit was in. 
eluded in the mortgage of the defendants, 
that would not give them any title unless 
the title of their mortgagor’ Gobind was 
proved independently of the mortgage, 
Apart from the mortgage, the other do- 
suments relied upon were distinetly held 
by the Court below to have failed to 
establish that the land in suit was part 
of Gobind’s holding. The learned Judge 
has not referred to any  evidenoe upon 
which he based his sonclasions in the 
passage quoted above. As to the recognition 
by petition. Exhibit "B" he bad definitely 
held that "as the suit land was not included 
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in the sale proslamation.(Exhibit 5) issued 
at the instanoe of the plaintiffa it oannot 
ba said the plaintiffs resognised the appel- 
lants (defendants) as tenants in respeotof 
this plot though it was included in their 
purchase uuless they show that the snit 
land was part of Gobind's holding.” Yet, 
in conclusion, he rafera to the defendants’ 


mortgage and their purchase as "auffisient | 
evidence” to show that suit land was 
ineluded in Gobind’s holding. The findings 


of the Court below upon issues Nos. 1 and 2 
ara not based upon legal evidense and the 
sonolusions drawn by him from ths mort. 
gage and purchase of defendants Nos. 1 
and 2 for holding that the disputed land 
was ineluded in Gobind’s holding and that 
the defendants were recognised as tenants 
in respeot of the same are illegal. The 
learned Judge has simply begged the whole 
question which he had -to deside. The 
desision in the soneluding portion of the 
judgment of the learned Judge is, therafore, 
illegal. Lf I construe his judgment aright, the 
earlier finding of his is against the defend. 
ants that they failed to establish that the 
suit land was part and pareel of Gobind’s 
holding and this I accept to be the finding 
of the Court below. The previous judgment 
of Mr. Ross is based upon legal evidenoo 
arrived at by full appreaiation of all the 
evidence produced in tho oase, He affirmed 
the desision of the Munsif, who again has 
supported his finding upon sompetent boundary 
witnesses on behalf of the plaintiff and 
the finally published Resord of Rights, the 
defendants having examined no sompetent 
and reliable witness. The learned Distriot 
Judge has not referred to that. evidence, 
nor to the finding of' the  Munsif, The 
Munsif's finding upon the possession of 
Tilak and of there being no possession of 
Gobind as a part of his holding remained 
in taot, "Therefore, as between the judg. 
ments of the Munsif and of Mr Chatterji 
after remand the latter must be vacated 
in favour of the former. I have already 
held that the order of remand was invalid 
and so the judgment of the lower Appellate 
I have also shown 
that even if the judgmept under appeal 
is not affeoled by tbe invalidity of the 
yemand order it is unsnetainable on merits, 


Therefore, the result is tltat the judgment 


of the Munsif dated 5th Desember 1918 
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AZMAT ALI v, QUEBAN AHMAD. 
under appeal as upheld . by Mr. Ross is re- 
stored and thé suit is desreed with costs 
throughout, 
"The learned Vakil for the respondenta, 
however, urged’ that the plaintiff being 
part proprietor cannot get a deoree for 
khas possession of the land in suit, without 
the eo-sharers having been joined as plaintiffs. 
Referenee, was made to the ease of Hosssin 
Mahomed v. Fakir Mahomed (2), but that 
vase far from helping the defendants goes 
direetly against them. It ia now settled 
that a eo- proprietor under such oirsumstaness 
is entitled to get possession jointly with 
the other eo sharers, and the prayer in 
relief (1) of tbe plaint seeks only joint 
possession. with oo-sharers defendants Nos. 
5 and 6 and: the ` dearee of the Munsif 
also was in thore terme, That desree was 
maintained by this Court, The eontentiori 
of the learned ~Vakil was apparently due 
to an oversight of the ruling olaimed. 

The appeal is decreed with eosts, 


Appeal decreed, 
* (2)'4 Ind. Cas, 740; 100, L, J. 618, 





ALLAHABAD HIGH COURT, 
LETTERS PATENT ÁPPEAL No. 145 or 1917. 
January 30, 1920, 
Present:—Mr. Justise Tudball and 
Mr. Justice Rafique. 

AZMAT ALI — Praintivr— 
APPELLANT 

^ — versus 
QURBAN AHMAD — DEFENDANT— 


RESPONDENT. 
. Malicious prosecution—Complaint dismissed for non- 
payment .of expenses, whether "prosecution" —Damages, 
suit for, maintainability of, 


A. preferred & complaint against B. of certain 
offences. B. was summoned into Court and appeared 
to answer the charge. The complaint, however, 
was dismissed because of the complainant’s failure 
to pay the expenses of the witnesses, B. thereupon 
sued A for damage#for malicious prosecution, and 
it was objected that the suit was nob maintainable 
because there had been ne “prosecution” of B: 

Held, that the faets clearly constituted a "prosecu- 
tion’ ' and that the suit was maintainable, 
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Letters Patent Appeal against the judgment 
of Justice Sir George Knox, dated the 18th 
of May 1917. 

Dr. S. M. Sulaiman, for the Appellant. . 

Mr. Mukhtar Ahmad, for the Respondent, 


JUDGMENT.- This appeal arises -out of 
a suit for damages for malisious and false 
prosecution, The fasta as found by, the 
Court below may be briefiy stated as follows:-— 
The defendant-respondent Quarban Abmad 
preferred a complaint of offences under 
sestions £04 and 506 of the Indian: Penal 
Code, and sestion 107, Criminal Prosedure 
Code, against the plaintiff appellant. The 
eomplaint was filed in the Oourt of the 
Joint Magistrate who transferred it to. the 
Court of a Beneh of Honorary Magistrates 
for trial of the offense under section 504, 
Indian Penal Code. A date was fixed and 
summons was issued to the present appel: 


‘lant wh» was ons of several acsused.. On 


the date fixed Qarban Ahmad and his wit- 
nesses appeared but the latter apparently 
were unwilling to give evidenee on his behalf 
and he wanted a further adjournment. The 
Oourt ordered him to pay the expenses of the 
witnesses who had appeared within an hour. 
He failed to do 80, and so the somplaint was 
dismissed. There Qurban Ahmad allowed the 
criminal matter to rest. The plaintiff.appel- 
lant then brought the present suit for damages, 
The lower. Appellate Court found on the 
evidence that the eomplaint preferred by 
Qarban Ahmad was false and: malioious. 
It assessed the damages at Rs. 149 and it 
gave the plaintiff a decree for that amount, 
The defendant appealed to this Court and 
the case coming before a learned Judge, the 
appeal was allowed. The Court placed 
relianse upon the ease of Nalliappa Goundan 
v. Kailappa Goundan (1) and held that there 
had been no proseaution;that the lower 
Appellate Court's finding upon the evidence 
was a very halting oonoelusion and that its 
finding was not sufficiently distinet and 
certain. It allowed the appeal and dismiased 
the snit, Before us it is pleaded with sonsider- 
able forse that there olearly had been a 
prosesution of tke plaintiff; that this Court 
is bound by the finding of the lower Ap. 
pellate Court on the a&otual faeta that that 
prosecution was false and malicious, We 
think that the facts of .this oase olearly 


+ 


(1) 24 M, 59. 
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eonstitute a prosecution, for the asoused 
person was actually summoned into Court 
‘and appeared to answer the sharge. We 
do not think the ease quoted is at all appli- 
sable to the siroumatances of the present 
case and it certainly is not in assord with 


the oase of Bishun Persad v. Phulman 
* Singh (2) or > the ease of Ahmedbhat 
ly: Framá: Edulji (8). Ib was no 


"fault of the present appellant that the 
Beneh of Honorary Magistrates dismissed 
the complaint without hearipg the evidence. 
-Tbe defendant, Qurban Ahmad, had done 
all that it was possible for him to do to 
prosesute the present plaintiff and the latter 
was aotuslly dragged into Court. We have 
examined the judgment of the lower Ap- 
pellate Court and though it has used the 
expression “I am  inelined to think that 
the oriminal somplaint was not trué,” an 
examination of the judgment as a whole 
shows that the lower Appellate Court was, on 
the evidence, convinsed that the prosecution 
was false and malisions. It points to certain 
atrong sirsumstances and it distinotly says, 
“Under such oiroumstanoes it ean be safely 
inferred that the eomplaint was false,” and 
ended. by saying: “J, therefore, decide the 
Beoond issue against the defendant-respond- 
enb.” . We - think that there- wase a` blear 
finding by the Court below that the proaeeütion 
was false and. malicious. That ‘finding: is 


binding upon ue as there is no aertifisate: 


to the effest that there is no evidense to 
support it. We are also bound by the 
finding as to the extent of damages. We 
think that the appeal in this Court. should 
have been dismissed. We, therefore, allow 
this appeal. We set aside the deores of this 
Court and we restore the desree of the lower 
Appellate Court. The appellant will have 
his costs in all Courts, 


Appeal allowed, 
' (2) 27 Ind, Cas, 449; 19 C. W. N. 925; 20 O. D, J. 
518, : 
(8) 28 B, 226; 5 Bom, L. R. 940, " 
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CALCUTTA HIGH COURT. 
Litters Partant Appeat No. 188 or 1919, 
April 29, 1920. 

Present :—Sir Asutosh Mookerjee, KT, 
Asting Ohief Justice, and Justise Sir Ernest 
Fletaher, Kr. 

PEARY MOHUN CHOUDHURY— 
PLAINTIFF —APPELLANT 
U6T$8T,8 
RASIK OHANDRA DHUBI AND OTHERS— 


DgrsND:NTS Nos. 2, 7 AND 8— RESPONDENTS. 

Bengal Land Revenue Sales Act (VII of 1868), s. 12, 
cl. (4), operation of, scope of—Tenure on which perma- 
nent tanks have been built, protection of. . 


Inorder that & tenure of land on which permanent 
tanks have been made may be proteoted under 
section 12, clause (4) of the Bengal Land 
Revenue Sales Act from being annulled by a pur- 
chaser ab & sale held under that Aot, it is not 
necessary to establish that the tanks were made 
either by the tenure-holders or by their predecessors- 
in-interest, [p, 644, cols, 1 & 2] 


Letters Patent Appeal against the deeree 
of Mr. Justice Newbould, dated the 14th 
August 1919, in Appeal from Appellate 
Decree No. 2239 of 1918 and reported as 
58 Ind, Css. 287. 


FACTS appear from the judgment. 


Babu Sarat Ohandra Roy Ohoudhury (with 
him Babu Indu Bhusan Roy), for the Appel- 
The 
appeal arises out ofa suit for ejectmont, The 
plaintiff is auction-purchaser of a Noabad 
Taluk under Ast VII of 1888 B.O. The 
plaintifi’s oase was that he was entitled 
to annual enoumbranoes. The defence was 
that he was entitled to protestion as being 
oscupanoy ryot and also for having made 
improvements, The first Court held that 
the plaintiff although having title to the 
lands in dispute was not entitled to eject the 
defendant, and assordingly dismissed the 
anit. Thelower Appellate Court deereed the 
suit, On appeal to this Court, Mr. Justice 
Newbould affirmed the firat Court's deoision 
and deereed, rent only but not ejestment, 
My submission is that the learned Judge 
ooght not to have allowed anew ground, 
urged for the first time in.this Court, 
that the deferdant was entitled to protection 
under section 12 (4) ef Aet VII of 
1868 B, O, or gestion 37 of Act XI of 1859, 
The settlement was made with the pre- 
deeessor of the defendant; The law does 
not contemplate that the proprietor would 


P d 
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not be able to sell suoh lands as desoribed 
in elause (4). The protestionis given on the 
prinoiplé of improvement, Refers to Aigur 
Al v. Asmut: Ali (1), The question is 
whether the improvement was effected by 
the lessee or not. Here the tanks were in 
the possession of the Talukdar whose tank was 
sold. The Legislature did not intend to 
protest a man who has guoseeded that 
person who has actually made the tanks, eto, 
‘on the land. If the landlord in possession 
lets out the tank that oánnot be treated 89 an 
ánenmbranoe.. Refers to Asmat Ali v, Hasmat 

an (2). 
cen Ohandra Sekhur Sen, for the Re- 
apondents was not oalled upon. 
JUDGMENT. 

MOOKERJER, Aore. C. J.— This is an appeal 

under clause 15 of the Letters Patent from 


the judgment of Mr. Jastice Newbould in a , 


for ejectment instituted by a pur- 
ebaser ata sale held under Aat Vit of 
1e68 (B.O). The Court of first instance 
refused to deoree ejectment, but gave the 
plaintiff a declaration of his title and of 
his right to reeeive rent. On appeal the 
Snbordinate Judge desreed the claim for 
ejestment. Mr. Justice Newbould has 
reversed tbat desision and ‘restored the 
desree of the Court of first instance, Wé 


suit 


are of opinion that the deeree made by 


Mr. Justice Newbould is sorrect, though not 
for the reasons aBsigned by him. 

The nature of the title of a. purohsser of a 
tenure sold under the provisions of Ast VH 
of 1868 (B. O.) is defined in seotion 12 whioh 
lays. down that sush a purchaser becomes 
entitled to avoid and annul all under- 
tenures and forthwith to ejest all under. 
tenants with oertain exceptions. One of 
these exceptions embodied in olause (4) is 
“ tenures of lands whereon dwelling- houses; 
manufactories or other permanent buildings 
have. been ereoted or whereon permanent 
gardens, plantations, tanks, canale, places 
of worship or burning or bury:ng grounds 
have been made.” Inthe present onse, the 
purohaser seeks to avoid and annul a 
tenure of land on which permanent tanks 
have been made, His eontention 18 that 
before. his titleecan be restricted, it must 
be established that the tanks were made 


(1) 8 C: 110; 10 6, L. R, 87; 4 Ind. Dec, (N; s) 70. 
(2) 2 0. W. N. 412. 
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either by the tenure-holders or by their .pre- 
desessors.in.in'erest. We are not prepared 
to aecept this sonstrustion of the sestion. 
If the Legislature had intended to restrict 
the operation of the clause in the manner 
suggested, suitable words might have been 
inserted for the purpose. Referense has 
been made to the desisions.in Ajgur Alt v. 
Asmut Ali (1) and Asmat Ali v. Hasmat 
Khan (2), but neither of there eases has 
a direct bearing upon the question we are 
oalled upon to decide. 

The result is that this appeal is dismissed 
with goats, ~ 

Furrcuer, J,— I agree í 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE D«o&gg No. 1323 
oF 1928, | 
August 13, 1920. 
Present :— Mr. Justice Contts and : 
. Mr. Justice Sultan Ahmed. 
DEBI.DEYAL PANDEY (svnsriTUTED 


BY His Wira Musammat LAHESIA KUAR) 
. AND OTHEKS—APPELLANTS 
S0. . .— versus 
RAM SAKAL PATHAK AND OTAERS 
— RESPONDENTS, . 


Landloi d and tenant- Occupancy holding, non-trans, 
ferable, transfer of-— Receipt granted to transferee by 
Tahsildar—Recognition by landlord—Burden of proof. 


A receipt granted by the Tahsildar of a landlord 
to the transferee of a non-transferable holding ig 
not binding on the landlord to the extent of recog- 
nizing the transferee as tenant-unless ib is proved 
that the Tahsildar had authority to recognize the 
transferee. [p. 545, col. 2.] 


Appeal from a desision of the Subordinate 
Judge, Arrab, dated the 17th August 1918, 
reversing the deoree of the Additional Munsif, 
Buxar, dated the 30th November 1917. 

Messrs, “Pormeswar Dayal and | Jadubans 
Sahay, for the Appellants. 

Mr, Stunandan Rat, for the Respondent. 

JUDGMENT, 

Oourrs, J.— This is a second appeal against 
the desision of the Subordinate Judge of 
Arrah, setting aside the decree of the Munsif 
ina suit for declaration of the plaintiffs’ 
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title to, and for eonfirmation of possession of, 
3 bighas odd land. The fasts of the ease are 
Bhortly aa follows:— 


One Tulsi Lohar had an oesupanoy holding 
of 9 bighas odd land. In the year 1878 he 
sold 6 bigkas odd to the father of Ra&mohiz, 
the defendant No. 14 in this suit. In 1879 
he sold the remaining 3 bighas odd to the 
aneestors of the plaintiffs. Subsequently, 
the plaintifia’ oase is. that Tulsi died and his 
son Harakh Lobar left the village. In 1499, 
the landlord, who is the defendant No. 1 in 
the present suit, sued Harakh Lohar, the son 


‘of Tulsi, and the purohaser of the 6 b:ghas odd 


land for rent. He obtained a desree and in 
execution thereof purchased the-entire holding 
on the 16th of May 1900. In 1901 he obtained 
dakhal dahani and in 1910 he settled the 
entire 9 bighas odd land with the defendants 
Nos. 2 to 9. At the time of the settlement 
in 1912 the names of the defendants Nos. 2 
to 9 were recorded, In 1213, the present 
suit was brought by the plaintiffe on the 
allegation that they had purshased the 3 
bighas odd, for which they are suing, in the 
year 1879 and that they had been recognised 
by the landlord. The suit was dismissed in 
the Court of first instance, but on, appeal 
it has been deoreed by the learned * Subor- 


‘dinate Judge, 


The main question in the appeal is whether 


the plaintiffs were resognised by the land- 


lord. The. only evidences of recognition 


. whieh they are able to produce is a receipt 
of the year 1900 granted. to them by the 


Lad 


landlord's . Tehsildar, In the oase of 
Wyatt v. Sheo Gobind Sahu (1) it was 
held that the granting of a rent recsipt by 
a Tahsildar did not amount to reeognition of 
a transfer. In the ease of Janki Sahu v, 
Thakur Run Bahadur ‘Singh (2) this desision 
was followed and it was held that receipts 
granted by a Gomasta did not amount to 
recognition of a transfer. The reason for 
this decision was that a Gomasta is ordinarily 
an agent with an authority of a limited kind 
and a person dealing with suoh an agent is 
bound to assure himself that the limits of the 
agent's authority are not exeeeded. The 
learned Judges in that oase relied on the 
Privy Council desision in the oase of 


‘(1) 36 Ind. Cas. 777; LP. L. J. 414,3 P. L. W. 88. 
(2) 89 Ind. Cas. 398; 2:P, L. J. 281; 1 P, L. W. 658, 
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Russo-Ohinese Bank, v. Li Yau Sam (3), 
in whieh Lord Atkinsonin delivering judg- 
ment stated the rule of the law in the follo w- 
ing terms: 

“If the agent be held out as having only 
a limited authority to do on behalf of his 
prinoipal acts of a particular olass, then the 
principal ia not bound by an ast done outside 
that authority, even though it bean act of that 
partioular olass, beoause, the authority being 
thus represented to be limited, the party 
prejuciced has notise, and should assertain 
whether or not the aot is authorised." 

The oase of Juthan Lal v. Ram Dat Singh 
(4) as also the cases of Moharant Bent 
Pershad Koeri y. Goberdhan Koeri (5) and 
Sri Maharani Bent Pershad Kosri v, Ram- 
dahin Pandey (6) are to the same effest. 
The latter two oases are the oases of 
Tahsildars as in the present «cease and, in 
my opinion, the view of the law whieh has 
been taken in all these oases is sorrest. It 
ia true that in Srekishun Prasad Panpar v. 
Musammat Jeohast Euer (7) to whioh we have 
been referred, one of the learned Judges was 
of opinion that the onus was on the landlord 
to show that his agent had not got authority, 
but that opinion was expressed in regard to 
the particular facta of that ease and moreover 


it was not necessary for the desision of the 


matter which was before the learned Judges. 
The correct view of the law has, as I have 
already said, been, in my opinion, expressed 
in the cases to whieh I have referred. In 
the present case it has not been shown that 
the Tahsildar had authority and the grant 
of the receipt by him cannot in any 
way amount to resognition of the transfer. 

The next point urged is that there has 
been abandonment. It does not appear, 
however, that this is so. 

Lastly it has been sontended that Harakh 
Lohar was dead at the time the deeree was 
obtained by the landlord and that oon- 
sequently it was void as-against him. The 
lower Appellate Court has found that this is 
80, but in soming to this conolusion the learned 
Subordinate Judge has obviously made a 
mistake. He has based his desision on the 

(3) 1910) A. O. 174 at p. 184; POL. J, P.C. 60; 
101 L. T. 689; 26 T, L, R. 203. 

(4) 51 Ind. Cas. 996, - 

(5) 6 C. W. N. 823, e 

(6) 10 C. W. N. 218. 

(7)45 Ind. Cas. 294; (1918) Pat. 9: 0; 4 P. L. W, 
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pleadings and has said that as it was speci- 
fieally alleged in the plaint that Harakh 
Lohar was dead before the suit was brought 
by the landlord and asthis allegation has not 
-been traversed, it must be taken as correat, 
The allegation, . however, was distinotly 
denied in the written statement of defendants 
Nos. 2 to 8 and as there is no evidence that 
Harakh was dead at the time of the suif, we 
must take it that he was alive. 

The result then is that the deoree appeal- 
ed against must be set aside. I would 
accordingly set it aside and deeree this appeal 
with gosts, ; 

SULTAN Auuep, J.—I agree. 
f Appeal decreed, 


ALLAHABAD HIGH COURT, 
Oivit Revision No, 28 or 1919, 
November 20, 1919, 
Present:—~Mr, Justice Lindsay, 
MIZAJI LAL—- PETITIONER 
vorsus 


PARTAB KUAR—Opposire Party. 
Provincial Small Cause Courte Act (IX of 1887), 
Sch. II, Art, 24—Sutt to recover money under an 

award, whether cognizable by Small Cause Court, 


A suit to recover money payable under an award 
is cognizable by a Court of Small Causes, 


Civil revision from an order of the Munsif, 
Mainpuri, dated the 18th December 1918, 

The Hon'ble Mr, Narain Prasad Asthana, 
for the Applisant, 

JUDGMENT,—This is an applieation 
under sestion 25 of the Provineial Small 
Oause Courts Act (Aot No. LX of 1887). The 
question for desision is whether or not the 
suit was cognisable by a Court of Small 
Causes. The lower Court held that it was so 
eognisable, It is sontended here in revision 
that the suit was not entertainable. It seems 
that an award had been made out of Court 
between the parties under whieh a oertain 
sum of mone? had been deslared payable 
to the plaintiff. The plsintiff brought this 
suit accordiggly to resover the amount so 
named. Mr, Narain Prasad has referred me to 
Artiele 24 of the Seaond Schedule to tho Pro. 


yinsial Small Oause Courts Aet (Aet No, IX | 
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of 15£7).  Aesording to that Artiole. a suit 
to contest an award is not triable by a 
Court of Small Causes, The answer to this 
argument is that the present suit was not 
a suit to sontestan award. On the eontrary 
it was a suit to enforee an award by asking 
for delivery of the money which was payable 
under the award, 

The learned Oounsel has referred me to 
the desision in Madho Prasad v. Lalia Prasad 
(1). There the suit was ofa nature similar 
to that of the present suit and the Court 
held that the suit was not eognisable by the 
Court of Small Causes. It is apparent, 
however, that this desision was delivered 
with referense to the language of the old 
Small Cause Courts Aet (Aet No. XI of 
1865), A referense to seotion 6 of this old 
Aet shows that sertaia suits were deolared 
to be songisable by Courts of Small Causes 
and sonsequently by implisation all other 
suits were excluded from Small Cause 
Court jurisdiction. Jt is clear that under 
the old Aet the present snit would not 
have been entertainable in a Court of Small 
Causes, but the seheme of the Ast has been 
altered and 1am unable to find any provision 
in the Seeond Sehedule to the present Act 
(Aot No, IX of 1887) whieh would indicate 
that a anit for money due under an award is 
nota suit whieh is eognisable by a Court 
of Small Causes. In my opinion it was so 
sognisable and I think the decision of the 
Judge of the Court below was correst, I 
dismiss the application. 1 make no order as 
to costs as the proceedings have been ez parte, 
Application dismissed, 


(1) A. W. N. (1881) 159. 





OUDH JUDICIAL COMMISSIONER’S 
MH COURT. 
Snoorp Rent ÀÁPPEAL No. 32 or 1919. 
August 13, 1919. l 
Present: —Pandit Kanhaiya Lal, J, C. 
Pandit RAM SARUP—PLAINTIFF— 
APPELLANT 
versus 
WAHAJUDDIN AND oraees—DEFENDANTS— 


RESPONDENTS. E 
Profits, suit for, against  lumbardar-—-Revenue; 


ki 
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deduction in respect of, how to be made— Accounts, suit 
for, by co-sharer-—Decree, form of. 


Although a lambardar has the right to pay the 
revenue out of the collections realised, he has no 
right to charge the whole revenue against the share 
of the profits of any particular co-sharer. 


In & suit for accounts, the co-sharer claiming 
accounts can be awarded what is due to him either 
from the lambardar, if he has collected in excess, or 
from the co-sharer, if any, who may have done so. 


Appeal against the dearee of the Firat Addi- 
tional Distriot Judge, Lucknow, dated the 
27th February 1919, modifying that of the 
Assistant Collestor, First Olass, Unao, dated 
the 30th September 1918. 

Mr. Raj Bahadur holding brief of Mr. 
Rajeshwart Prasad, for the Appellant. 
el Manohar Lal Tewart, for Respondent 

o. 1. 


JUDGMENT.—This was a suit by & 
resorded oo-sharer for his share of the profits 
of a Mahal for Rabi 1321 to Kharif 1323 
Fasli. The Court of firat instanoe dismissed 
the suit. The lower Appellate Court deoreed 


- it for Ra. 28.1.8. 


“‘Lambardar 


Two questions are involved in this appeal. 
The first question is whether the plaintiff 
aan be charged with revenue due py the 
proprietors of sertain plots. The Lambardar 
has a right to pay the revenue ont of the 
oollestions made but has no right to cherge 
the whole revenue against the share of the 
profits of any particular oo sharer. Each 
co-Sharer is entitled to his share of the pro- 
fits after deducting his share of the liability 
for revenue. 

. The next question for sonsideration is 
whether the Lambardar san be made reas- 
ponsible for the exeess eollestiona made by 
the heirs of Nadir az-Zaman, The lower 
Appellate Oourt held that he was responsible, 
but the responsibility is slearly not his. In 
B suit for aesounts, the oo-sharer olaiming 
assounts san be awarded what is due to him 
either from the Lambardar, if he has oolleot. 
ed in exeess, or from the. co sharer, if any, 
who may have done so, The share of the 


plaintiff inthe profits realized amounted to 


Ra, 174.11.2. The defendants Nos, 2, 
3 and 4 realized Rs. 28.1.8 in oexeess 
of what they were entitled to and omitted 
to pay their share of the revenue. The 
ean make them liable for 
such portion of the revenue as may be 
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chargeable against them. The revenue pay- 
able by the plaintiff amounts fo Rs. 37 per 
year, Deducting the revenue payable by the 
plaintiff the amount of profits, to whioh the 
plaintiff is entitled, would be Rs. 100-11-2, 
out of which Rs. 28.1.8 should be sharged 
against the defendants Nos, 2,3 and 4 and 
the rest against the defendant-appellant, 

The appeal and the eross-objestions are, 
therefore, allowed in so far that the plaintiff 
will be entitled to a desree for Rs, 28-1-8 
with proportionate sosts here and below 
against the defendants Nos. 2, 3 and 4 and 
for Rs, 72.9.6 against the defendant-appellant 
with proportionate sosts here and hitherto. 
The defendant appellant will bear his own 
costs throughout. 

Decree modified, 


Pagagan a CERNI 


ALLAHABAD HIGH COURT. 
Civit Revision No. 79 or 1919, 
Maroh 9, 1920. 

Present:—dJdustise Sir P, C. Banerji, Kr. 

MUTSADDI LAL -—PETITIONER-—ÀPPELLANT 
versus 

Tae BOMBAY, BARODA asp CENTRAL 

INDIA RAILWAY COMPANY anp Tax) 
IROHILKHAND KUMAUN RAILWAY— 

DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908), s. 19, Sch. I, Art, 31— 
Suit by consignor for damages for non-deliverg-—Limi- 
tation applicable—Acknowledgment, what amounts ta 
—Acknowledgment after ewpiry of limitation, effect of. 


The period of limitation applicable toa suit by a 
consignor of goods against a Railway Administration 
for damages for non-delivery is containedin Article 
31 of Schedule I to the Limitation Act. [p. 548, 


col, 2 

A TR informing & consignor that the goods 
consigned by him are lying at a particular place 
and that his instructions are awaited as to their 
disposal is not an acknowledgment within the 
SEN of section 19 of the Limitation Act. [p. 548, 
col. 2 

An acknowledgment of liability made after expiry 
of the period of limitation cannot save the opera- 
tion of the Statute of Limitation. [p. 549, col, 1. 


Civil revision against the order of the 
Small Cause Court Judge, Meerut, dated the 
7th April of 1919. 

' Mr. Damodar Dass, for the Appellant. 

Messrs. N, P. Singh, (with him Mr, O, N. 
Shastry), for the Respondents, 
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JUDGMENT.—The cireumstanoees out of 
which this case has arisen are tbese. On 
the 16th of January 1913 the plaintiff eon. 
signed to the Rohilkhand and Kumaun 
Railway at Ramnagar Station a bundle of 
gunny bags to be delivered to the Salt 
Superintendent, Sambhar, on the Bombay, 
Baroda and Central India Railway line. The 
. bundle was not delivered. The plaintiff was 
subsequently informed that ib was lying in 
the lost’ property offisae of the Bombay, 
. Baroda and Central India Railway and that 
the plaintiff might take delivery if he liked. 
No answer seems to have been given to the 
Railway. Subsequently by a letter of the 
17th of Marsh 1916 the Railway offered to 
pay to the plaintiff Rs. 20 in satisfaction of 
his olaim, but this offer was refused and the 
present suit was instituted for resovery of 
Rs, 50 as compensation. This sum of Rs. 50 
was somprised of the following iteme, namely, 
Rs. 40-8.0 for prise of the bage; Hs, 3.13.0, 
Railway fare, and Hs, 6 for loss arising 
from the non-delivery of the bags in the 
sale cf salt. The Court below has dismissed 
the suit, holding that it was time-barred 
under Artisle 80 or 31 of Schedule I of the 
Indian Limitation Ast, Artiole 30, which 
' provides for a suit for aompensation against 
a oarrier for losing or injuring goods, seems 
to be inapplisable to the present ease, inas- 
much as the defendants by their letters of 
the 8rd and 18th of February 1914 informed 
the plaintiff that the bundle oontaining his 
- good8 was not lost but was lying in their 
‘lost property  offiee because delivery of it 
had not been olaimed by anyone. Article 31, 
however, seems to me exaotly to oover the 
present ‘case. That Artiele provides for a 
guit against a oarrier for compensation for 
non-deliyery of or delay in delivering goods, 
“The present suit is against a carrier and it is 
. B suit for eompensation for non-delivery of 
“the -bundle whioh was consigned to the 
"Railway and was to have been delivered by 
it. The limitation is one year from the date 
on which the goods were to have been 
"delivered. In the present ease the goods 
‘were despatehed.on the 16th of January 
1913 and at the outside they ought to have 
been delivered in about à month. Therefore, 
the right of the plaintiff to sue for compen- 
sation arose about the middle of February 
1913. The suit, however, was not instituted 
“until the 7th of January 1919, So that on the 
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face of it the olaim was instituted long beyond 
time. That Article 31 applies to a case 
of this kind appears from the ruling of this 
Court in the oase of Great Indian Peninsular 
Railway Oompany v. Ganpat Rat (1), The 
same view was taken by the Bombay High 


Court in the case of Haji Ajam Goolam 


Hoosetn v. Bombay and Persia Siexm Naviga- 
It has been urged that 
Article 31 applies fo & suit by the sonsignee 
and not, as in thia oase, by the sonsignor, 
This contention i», in my opinion, untenable, 
The Article is wide enough to inslade a suit 
brought by the sonsignor also. It provides 
for & suit for sompensation for non delivery, 
that is, a suit by a person who by reason 
of non-delivery has sustained a loss. There 
may be sases in which it is not the oon. 
signee who sustains loss but the eonsignor. 
In suah cases it would bea suit by the oon- 
signor for compensation fcr non-delivery, 
In the present oase the consignee had noth- 
ing to do with the bags. The eonsignor had 
purchased salt from the Salt Superintendent 
at Sambbar and was despatehing empty 
gunny bags for filling them with salt that 
he had purehased, He was the owner of the 
bags and the bags were to have oome back 
to him, lt is by reason of the non-delivery 
of the bags that be sustained the loss for 
which he seeka to be compensated. He 
sues to recover the value of the bags as also 
the damages which he alleges he ‘sustained 
by reason of the salt not being reosived by 
him in time, 

The next contention on behalf of the 
applicant is that the letters of the 
ord of February 1914 and the 13th of Febru- 
ary 1914 amounted to an acknowledgment 
of liability. Ido not agree with this oom- 
tention. These letters contain no aoknow- 
ledgment of any desoription. They only 
inform the plaintiff of the fact that the 
bundle sonsigned by him was lying at a 
oertain place and his instructions as to its 
disposal were being awaited. This does not 
The last 
letter of the 17th of March 1916, if it 
amounts to an acknowledgment, was a letter 
written long after the expiry of limitation 
and cannot save its operation. If Article 31 


applies to the present case, as 1 hold it does, 


5 (1) 10 Ind, Cas. 122; 83 .A. 544 ab p. 551; 8 A. Ly 
. 6489. 
. (2) £0 B. 66^ at p. £70;4 Bom. LR, 447 
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he plaintiff's right to bring his suit arose in 
February 1918 and he had one year within 
which to bring his suit. His elaim, if 
brought, would have been time-barred after 
February 1914, The letter of the 17th of 
Mareh 1916 was written long after the 
claim had become time barred, The letter, 
therefore, would not save the operation of 
limitation. It is lastly eontended that the 
letter last mentioned amounted to a promise 


to pay and, therefore, the plaintiff is entitled — 


to recover on the basis of that promise, In 
my opinion the letter eonld not be treated 
as a letter making a definite promise to pay 
a certain sum of money to the plaintiff. It 
was a letter offering to settle the oelaim at 
a certain amount. That offer was not aceept- 
ed. The olaim is not based upon any pro- 
mise to pay and cannot be regarded as suoh. 
Sestion 25 of the Contrast Aot, to which 
reference was made, does not seem to me to 
have any bearing upon the present question. 
I hold that the Court below was right in its 


view that the olaim is time-barred. I 
accordingly dismiss the application with 
aosts, 


Application dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Appeat No, 50 or 1919, 
May 27, 1920, 

Present:— Mr. Daniels, A. J. C. 
Musammat MASUMAN AND OTHERE— 
PELAINTIFF8— APPELLANTS 
versus 
GULZARI LAL AND OTRERS— EFENDANTS— 


Rg8PONLENTS. 

Civil Procedure Code {Aet V of 1908), s. 50-—Limi- 
tation Act.(IX of 19! 8), Sch. I, Art. 19— Execution of 
decree — Attachment—Death of judgment-debtor-—Legal 
representatives not impleaded—Sale, whether void—~ 
Ruit to set aside sale— Limitation, 
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Where the property of a judgment-debtor is. 


attached in his lifetime but he dies while the attach. 
ment is pending and the property is sold without 
his legal representatives being properly represented 
in the proceedings, the sale is merely voidable on 
proof of prejudice but is not void. Cp. 650, col. 2.] 


A suit, therefore, to set. aside such a sale, is, 
governed by, Article 12 of Schedule Ito the Limita- 


tion Aot, [p. 561, col. 1.) "D 

First appeal against the deeree of the 
Subordinate Judge, Hardoi, dated the 2nd 
Avgust 1419, . 


Mr, Bisheshwar Nath Srivastava holding . 
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brief of the Hon’ble Mr. 
the Appellants. 

Mr. A P. Sen, for Respondents Nos, 1 to 5 
and Sand 9. 

JODGMENT.—This appeal arises out of 
an applieation to set aside an auotion-sale 
held as far back as 1909, on the ground 
that the appellants, who are the widow and 
the minor sonand daughter of the deooased 
judgment debtor Wazir Kban, were not 
properly represented in the proosedings. 
The property had been attashed in the 
lifetime of Wazir Khan in the year 1908. 
He died while the attachment was pending. 
An application was made to have his son, 


Wasir Hasan, for 


the appellant Manzur Husain, brought on the 


record as his representative under the 
guardianship of his mother, but thers was 
no formal order appointing her as guardian, 
nor was her consent obtained. Three main 
questions have been argued in the appeal:— 

(1) Whether it was necessary to bring 
the legal representatives of Wazir Khan 
on the record before the sale took plase. 

(2) Whether they were properly brought 
on the resord, 

(3) Whether the suit is barred by limita- 
tion, whioh resolves itself into the question 
whether the omission to bring the legal 
representatives on the record, assuming 
that it was nesessary to do so, amounted 
to a mere irregularity or rendered the sale 
altogether null and void, 

Some other minor points have also 
been raised, one of whioh will be notieed 
below. 

On the first question the appellants rely 
on seotion 50 of the Code of Civil Pro. 
sedure. On the other hand, there are in 
favour of the respondents two deeisions of 
the Allahabad High Court, Sheo Frasad v. 
Hira Lol (1) and Abdur Rahman v, Shankar 
Dat Dube (2), the first of whiah is a Full 
Bench deeision. These oases lay down that 
section 234 of the Oode of 1882, whieh 
eorresponds to section 50 of the present 
Code, did not apply where the property 
was already under attashmevt. The main 
ground of deeision was that in aueh a ease 
the property was already in the custody 
of the Court and not in tl hands of the 


(1) 12 A. 440; A. W. N. (1890) 108; 6 Ind. Dec. 


(n. B) 1026. 4 
(2) 17 A. 162; A. W, N. (1895) 85; 8 Ind, Deg. 


(N. a.) 429, 
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legal representatives and that the language 
of the seeond clause of the section is not 
applicable to property under attashment, 
sinse it was impossible for such property to 
be "duly disposed of." Any attempt to 
dispose of it would be -subject to the 
attashment, The Madras High Court in 
two eases Ramasamt Ayyangar v. Bagiratht 
Ammal (83) and Groves v. Admintstrator- 
General of Madras (4), have taken a dia- 
metrieally opposite view and held that not 
only is it necessary to implead the re- 
presentatives in such a éase but the omission 
to do so renders the sale a nullity. The 
Bombay High Court in Aba v. Dhondu Bat 
(5) has taken an intermediate position, 
It holds that the omission to implead the 
legal representatives is an irregularity 
whish, if they are prejudiced, may justify 
their getting the sale set aside but that 
until. set aside, the sale holds good. Similar 
observations are to be fonnd in at least 
two Calontta eases, Net Lall Sahoo v. Kareem 
Bus (6) and Bepin Behari Bera v. Shashi 
Bhushan Datta (7). 


The matter being res integra as regarda 
-this Court, I find diffieulty in adopting in 
its entirety the reasoning of the Judges of 
the Allahabad High Court. 

It is diffieult to say that a desree has 
been fully exeeuted when no property has 
yet been sold under if, and the slight 
change which has taken place in the wording 
of the present Code by substituting the 
phrase “fully satisfied” for the phrase 
" fully exeouted ” tells even more strongly 
against the Allahabad view. It does not 
follow that the second olause of sestion 50, 
whish applies to & partienlar ease, is meant 
to limit the more general wording of the 
first part of the elause. Further as Mr. 
Justice Ranade pointe out in the ease of 
Abu v. Dhondu Bat (5), even if seetion 50 
does notapply. there are eertain other pro- 
visions of the Code whish do appear to 
assume that the judgment-debtor shall have 
notice of the sale. 

At the same time I differ fromthe view 
TSR in the Madras eases that the sale 


' (8) 6 M. 180; 2 Ind, Deo, (N. B.) 404. 
- (4) 22 M.119; 8 M. L. J. 288; 8 Ind, Deo. (x, s.) 


84. 
^ (B) 19 B. 276; 10 Ind. Deo. (xN. s.) 187. 
(6) 280. 886; 12 Ind. Dec. (N. &.) 456. 
+N 22 Ind. Car. 95; 18 CO. W. N. 766; 18 C. L. J. 
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under sush  eireumstanees is an absolute 
nullity and agree with the view whieh 
bas found favour alike at Allahabad, Bombay 
and Caleutta that it ia at most an irregularity 
whieh would justify the sale being seb. 
aside by any person prejudiced thereby. The. 
position is entirely different from that of a 
decree being passed or a fresh exe. 
cution taking place against a person who 
was not & party. Here the property of the 
deseased :judgment.debtor was liable for 
catisfaetion of the deoree and that property 
had already been brought into the onstody 
of the Court for the purpose of satisfying 
the deoree, I respectfully adopt the reason- 
ing of Ferran, CO, J. whose judgment was 
upheld by the Privy Counsil in Malkarjun 
v. Narhari (8). The observations are to be 
found at pages 340 and 341 of the report:— 
"The property of the dead man is 
made answerable for the debt of the dead 
man, If the legal representative objeets 
to this, be ean some in and set the sale- 
aside, This affords him fall protestion. Is’ 
he to be allowed, when the estate which 
has devolved upon him has had the benefit 
of the sale-proseeds of the property sold, 
to fold bis hands for twelve years and 
see whether the property will rise in value, 
and ten, if it does, to eviet the purehaser? 
I eannot bring myself to believe that 
sush is the law.” i 
It is pointed.out by the appellants that 
the Privy Couneil deoision in Malkarjun v 
Narhari (8) has been distinguished, and it 
is suggested that it has been practically 
overruled in two later cases, Khiarajmal v. 
Daim: (9) and Raghunath Das v. Sundar. 
Das (10). Neither of those oases, how- 
ever, are on all fours with the present, 
In the former a  deeree was obtained 
against the minor heir of a. deceased . 
person withont hia being properly represent- 
ed, and the latter was a ease under seetion 
248 of the Oode of 1882 sorresponding to . 
Order XXI, rule 22 of the present Code, It 
is common ground between the parties that : 


the question of limitation depends on whe- 

(8) 26 B. 887; 50. W, N. 10; 2 Bom, L. R, 927; 27 
I. A. 216; 10 M. L.J. 368; 7 Sar. P. O. J, 789. 

(9) 82 C. 296; 1 O. L, 3 584; 32 1, A. 2359 C, W, 
N. 201,8 Sar, P. 0. J. 734; 2 A. L. J. 71; 7- Bom, L,’ 
R. 1 (P. O.). 

(10) 24 Ind. Cas. 804; 42 0. 72, 18 CO. W. N. 1058; 
J L. W. 667; 27 M. L. J. 160; 40 M, L. T. 358; (1914) 
M. W. N. 747; 16 Bom. L. R. 814; 200. L. J. 666; 18 
A, L, J: 164; 41 L A, 251 (P, C. ry ; 
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ther the sale was a nullity or was merely 
voidable. If it wasa nullity the appellants 
are entitled to disregard it, and to claim 
possession within twelve years. If i& was 
merely voidable, the suit is governed by 
Article 12 of the First Sshedule of Limita. 
‘tion Act and is long sinee time-barred. The 
latter is, in my opinion, the true view. 
* Before concluding this judgment if is 
nesessary to notice one other argument 
raised by the appellants. They point out 
that on 23rd Desember 1908 an order 
was passed striking oub the execution 
application then pending as against Wazir 
Khan's property, on the ground that the Jadg- 
ment-debtors had up to then made no ap- 
plieation to bring his legal representatives 
on the resord. It is suggested that this 
amounts to a withdrawal of the attashment, 
No doubt it would do so under the present 
Code, but under the old Code whieh was 
then in” forse as interpreted by the rulings 
of this Court of which Ram Das v. Ram 
Tahal Das (11) may be oited as an example, 
the dismissal of an application for exesution, 
especially when it was dismissed for default, 
did not smount to the raising of the 
‘attachment. This argument, therefore, has no 
foros. It is also suggested that no fresh 
application for exeoution was before the 
Court, but asthe whole file was not sum- 
moned either here or in the lower Court, it 
is impoasible for the appellant to state this 
as afact. It does not appear that these 
two arguments were ever raised in the 
Court below, and they eannot be accepted here. 
For the reasons already given, I find that 
the suit is barred by limitation and I accord. 
ingly dismiss the appeal with sosta, 


‘Appeal dismissed, 
(11) 8 O. €, 162, 





ALLAHABAD HIGH COURT. 
ExscUTION Seconp Appear No. 7 or 


November 13, 1919. 
Present:—Justise Sir P. O., Banerji, KT., 
and Mr. Justice Piggott. 

HANUMAN PRASAD NARAIN 

SINGH-—Avcrios- PUROHASER— ÁPPELLANT 
vertus 
HARAKH NARAIN— TENG DEBTOR 
ANDSHEO TAHAL- Decres HOLDER 
— RESPONDENTS. 

Bundelkhand Alignation of Land Act (II of 1903), 


as. 10, 17, applicability of, to mortgage made after 
passing of Áct — Provincial Insolvency Aot (II of 1907), a. 
16 (2) (a) —Member of agricultural tribe becoming in» 

solvent —Property, whether vests in Receiver, 


Section 17 of the Bundelkhand Alienation of Land 
Act does nob apply to a decree obtained on the 
strength of a mortgage made after the commence. 
mont ofthat Act. Mp. 552, col. 1,] 

Inasmuch as under section 16 (2) (a) of the 
Provincial Insolvency Act the property of an insol. 
vent which is exempt from attachment and sale in 
execution of a decree does not vest in the Receiver, 
and as under section 16 of the Bundelkhand Aliena- 
tion of Land Act the property of a member of an 
agricultural tribe cannot be sold in execution of a 
decree, consequently, where a member of an agri. 
cultural tribe becomes an insolvent, his property 
does not vest in the Receiver. [p. 552, col, 2.) 


Exeoution sesond appeal from a deoree 
of the Subordinate Judge, Allahabad, dated 
the l6th July 1918, reversing a decree of the 
Munaif, Allahabad, dated the 21st of January 
1918 

Messrs. Jang Bahadur Lal and Shiva 
Prasad Sinha, for the Appellant. 

Messrs. Gulears Lal and: Binoy Kumar 
Mukerjee, for the Respondents. 

JUDGMENT.— The fasta which have 
given rise to this appeal are these. One 
Harakh Narain, a member of an agricul. 
tural tribe fo whom the Bundelkhand Land 
Alienation Ast applies, made a mortgage 
of sertain property in favour of one Sheo 
Tahal on the 17th of February 1911, t.e., 
after the aforesaid Aot had come into 
operation. Sheo Tahal obtained a desree 
for sale on the mortgage on the 19th of 
June 1916 and this deereo was made 
absolute on the 3rd of March 1917. After 
the making of the deoeree Harakh Narain 
was adjudged an insolvent. The deoree- 
holder put the deoeree into exesution and 
applied for sale of the mortgaged property. 
Thereupon Harakh Narain preferred an 
objection before the Oourt, on the ground 
that in view ofthe provisions of seotion 
16 of the Bundelkhand Land Alienation 
Aot the property was not liable to sale 
and it should not be brought to sale by 
the Court. This objeetion was overruled 
by the Court of frst instanoe, whioh sold 
the property. It was purahased by the 
present appellant. Harakh Narain appealed 
against the order of tha Court of first 
instance, and the lower Appellate Court 
held thatthe property was not liable to sale 
but direated proeeedings to*be taken under 
gestion 17 of the Bundelkhand Land Aliena- 
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tion Áet. We may observe here that 


section 17 of the Aot is wholly inappli 
sable fo the present oase, inasmuch as that 
section provides for the oase of a deeree 
passed on & mortgage made before the 
commencement of the Act, The mortgage 
in the present case having been made after 
the sommeneement of the. Act, sestion 17 
has no application to the deoree obtained 
on .the.strength of such a mortgage. Ses- 
tion. 16 of the Aot provides that no land 
belonging to a member of an agrioultural 
tribe shall be sold in execution of any 
desras or order of any Civil or Revenue 
Court made after the sommencement of this 
Act. Thesestion olearly prohibits the sale by 
any Courtin exeoution of any decree or order 
whieh may have been made bya Sivil or Re- 
venue Court after the commencement of the 
Aot. The deoree in the present ease was made 
by:& Civil Court.after the eommensement 
of the Aetand, therefore, the section applies 
to that deoree and forbids the sale of the 
property of Harakh Narain, who is a 
member of an  agrieultural tribe. If is 
contended on behalf of the appellant that as 
a decree had already ‘been passed against 
Harakh Narain for sale of the mortgaged 
property, it was not eompetent to him to 
object that the property was not liable to 
sale, This sontention has, in our opinion, 
no forse. As we have already pointed ont, 
the section positively prohibits the sale of 
the property of a member ofan agrioultural 
tribe in exeoution of.any degree, There- 
fore, whether Harakh Narain sould raise any 
objestion or not, the Court had no power, by 
‘reason of the provisions of this seetion, to 
sel] the property, whish is admittedly the pro. 
perty of a member of an agricultural tribe. 


that Harakh Narain 
having been adjudged an insolvent, his 
property vested in the Reseiver and the 
Receiver not being a member of an agrioul. 
tural tribe, the property in question was 
liable to sale and  seetion 16 did. not 
apply. This contention also is in our 
opinion without foree. In the first place, 
the property is to he sold as the property 
of Harakh Narain, and not as the property 
of the Receiver. In the next plaoe, this 
property did not vest in the Reosiver, 
inaamush as sestion 16, sub seotion (9, 
glause (a) of the Provingial Tusolyenoy Aot 


It is next urged 
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provides thatthe property which 18 exempted 
by any enastrent for the time being in 
force from liability to attashment and sale 
in exesution of a desree shall not vest in 
the Receiver. The property in this case was 
property whish by resson of section 16 of 
ihe Hundelkhand Land Alienation Ast was 
not liable to sale in exeantion of a desres 
and, therefore, this property did not veatin 
the Reseiver. We are, therefore, of opinion 
that the objection raised, as regarda the 
sale of the property, in the Couré of first 
instance was a valid objection and the pro- 
perty was not liable to sale in exeoeution 
of the mortgagee’s deores. As the order, 
for sale was an invalid and illegal order 
the sale whieh has taken plasein pursuanao 
of that order must fall to the ground and 
must be deemed to be a nullity. The 
result is that this appeal fails and is dismiased 
with aosts, 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Srconp Orvis APPRAL No. 778 oF 1917, 
July 8, L919. 

Present: —Mr. Justiae Walsh and 
Mr. Justice Hyves. 

KUNDAN SINGH —PLAINTIFP —APPELLANT 

e versus 
JADON PRASAD AND oTHERS—DREFENDANTS 
— RESPONDENTS, 

Transfer of Property Act (IV of 1882’, s. 10— Joint 
Hindu family—fFather transferring proprietary 
ownership in property to sons reserving life-interest 
for himself—Property, whether attachable in execution 
against father. 


The father of a Hindu joint family transferred to 
his sons his full proprietary ownership in certain 
property which had been allotted to him on a 
partition of the family property and reserved to 
himself only a life-interest therein. A creditor of 
his sought to attach the property in execution of a 
decree against him: 

Held, that section 10 of the Transfer of Property 
Act had no application to the transfer; that as by 
the transfer the father was entitled-to only a life. 
interest in the property, this was all the oreditor 
could attach and bring to sale in execution of his 
decree. [p. 668, col. 2.] 

Second appeal from a deeree of the Sub. 
ordinate Judge, Shahjahanpur. 

Mr. Lakshmi Narain, for the Appellant. 

Mr. Gulsari Lal, for the Respondents, 

JUDGMENT, 

Rrvgs, J.— Iam doubtful whether on the 

facts the difficult questions of law whieh have 
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been so elaborately argued: both before 
Lindsay, J,, and ourselves really ariae. 

The fasts are these:—Puran Singh: and 
his two sons, Kunr Singh and Kundan 
Singh (plaintiff-appellant), formed a joint 
Hindu family owning considerable Zamindari 
property. : They agreed to partition this pro- 
perty, and this was done by two awards in 
1912 ascording to which the undivided pro- 
perty was divided into. three shares. By 
these awards Puran Siogh acquired full 
proprietary rights in the spesifis property 
allotted to him, and he besame sole owner 
thereof. That property insluded the Chau- 
pal or “sollestion house” whioh is in dis- 
pute here. < 

In 1913 Kuar Singh applied to have the 
awards made a rule of Court, “ It appears 
that Puran Singh and Kundan Singh raised 
objeations but ultimately they agreed to a 
eompromise and the Qourt passed a deoeree, 
not indeed in terms of the awards, but in 
terms of the eompromise which modified 
the awards. Acsording to the sompromise 
deeree, Puran Singh gave up bis full proprie- 
tary ownership of the property whioh had 
been- allotted to him, and reserved to bim- 
self only a life interest in that property. 
It seems to me that Puran Singh then, 
after the award, as full and sole gowner of 
his Bpeoifisally allotted property was perfaotly 
justified in doing what he liked with it, He 
sould, if he so wished, have made a gift of thia 
Chanpal or of any other parcel of his (now 
own) property to whomsoever he pleased. If he 
had made a gift of this Chaupal, for instanse, 
to one or both of bia sone, it sould not be 
argued that such a gift was illegalin itself, 
Instead, however, of making an absolute gift 
of the Chaupal he gave it subject to his 
own life interest, in other words, the sons 
basame owners of it subject to the father’s 
right to enjoy its usufruat so long aa he 
lived. Whether this transaction was done 
out of Court, by private treaty, or during 
the pendency of litigation and was finally 
incorporated ina Court dearee, seems to me 
wholly immaterial, It must of courses be 
understood that the transfer made by Puran 
Singh was not vitiated by fraud or made 
to defeat creditors, No such sonsiderations 
arise in this oase, although it is true that 
in the eourse of his judgment the learned 
Muneif observed that "the condition in the 
eompromice derogating Puran Singh'sabsolute 
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owrertbip in (ke properly under the arbi- 
tration award was not a bona fide one but 
was evidently intended to defeat Puran 
Singh’s creditors, euch oondition in restraint 
is,in my opinion, void and ineffectual as 
against the contending defendants who were 
no parties to the sase.” This seems tome 
to bean ixference drawn from what the 
learned Munsif sonsidered the probabilites 
of the ease, rather thana desisive finding 
on whieh he based his sonolusion, This 
must be so because there was no proper 
foundation laid in the pleadings on whieh 
such a defence sould be raised, and I find 
on examining the record no evidence at all 
on whish it sould be desided. lt was not the 
ground of desision in either of the Courts 
below. The lower Appellate Court held simply 
that "the sondition imposed in the sompromise 
embodied in the deeree that Puran Singh 
will have no power to transfer his separated 
property was void as being a restraint upon 
slienaticn, vide seotion 10 of Ast IV of 1862 
and Khiali Ram v, Raghunath Prasad (1).” 
In my opinion the Oourt has sompletely 
misconstrued and misunderstood the compro- 
mise deoree. So far from being a transfer 
from the sonsto their father with restrictions 
on his powers of alienation, the father trans- 
ferred to his sons (subject to his life enjoy- 
ment of the usufruet) with no restriations 
on their rights of alienation in the property 
so transferred. Hence section 10 has no 
application. It would have been otherwise 
had Puran Singh sonveyed to his sons his 
whole proprietary rights in the property and 
then sought by a oondition in the som» 
promise to prevent them alienating the pro- 
perty. 

On the facts I would hold that alltbat 
Puran Singh was entitled to wasa life-in- 
terest in the property and that that was all 
that the oreditor sould attash and bring to 
sale in exeection of his deoree, 

WALSH, J.—I agrese. The point referred 
really does not arise. Out of  deferenee 
to the referring order of our brother 
Lindsay, I will merely say that I 
agree with the view which he evidently 
took, I do not think the Transfer of 
Property Aot applies to partitions of joint 
Hindu family property, ror do T think 
that a limited interest partiticned. to cre 


member of such a family is aimed rt 
(1) 3 A. Ja J. 621; A. W, N, (1966) 214. 


554 


INDIAN. CASEB, 


[190 


THAZHATHITATHIL POOVVANAYI AYISSA V, PUTHAN PERAYIL XUNDRON OHOERU, 


by section 10. : In my opinion the Trans. 
fer of Property ‘Aot deals with the formal 
asts and doouments brought into existense 
by parties with the objest of effesting 
transfers and not with mere transactions 
whioh, although not in form transfers, may 
produee similar results. The view of our 
brother Lindsay seems to me to follow 
from the reasoning in Gyannessa vy. Mobark- 
anessa (2), but it is not necessary for 
us to decide this point. 

. By THE ÜOovzr.—The result is that the 
relief to whioh the plaintiff is entitled is 
a deslaration that Puran Singh has vested 
in him a life interest in the property 
in suit, and that no more than such life. 


interest or usufruet can be sold. Ths 
plaintiff, however,  elaimed a good deal 
more than this by his plaint. It is only 


in eonsequenee of the Courts having gone 
too far in the opposite direction that it 
was nesessary for him to some here, Under 
the: :siroumstanses the appeal will be allowed 
and the plaintiff granted a deeree for a 
deelaration in the limited sense above men- 
tioned, but the parties must pay their own 
costs in all Courts. 


Appeal allowed. 
(2) 26 0. 210; 20. W. N. 91; 18 Ind. Deo. (N. a.) 
142, 





MADRAS HIGH COURT. 
: FULL BENCH. 
. SECOND Olvin APPEAL No. 474 o» 1919, 
April 20, 1920. 

Present:—Sir John Wallis, Kr., Chief Justise, 
Mr. Justise Oldfield and Mr, Justice 
Seshagiri Aiyar, 
THAZHATHITATHIL POOVTANAYI 
AYISSA AND OTHERS—DEFENDARTS 
— ÀÁPPELLANTS 
versus 
PUTHAN PURAYIL KUNDRON 
OHOKRU — PraixTIFE— RESPONDENT, 
Registration Act (XVI of 1908), s. 17 (2)—O¢vil 
Procedure Code (Act V of 1908), O. XXI, r. 2—Com- 
promise, petition of, recorded by Oourt—Compromise 
affecting immoveable property over Rs. 100 in value— 

Registration. 


A compromise affecting immovoeable property of 
the value of over Hs, 100 embodied in a petition 
under Order XXI, rule 2, Civil Procedure Code, which 
has vase did en by Mp o is exempt from 
registration under section 17 (2) of the Registrati 
Act. [p. 657, co. L.]* | NG POM 

Ravula Parti Qhelamanna v," Ravula Parti Rama 


Row, 12 Ind. Cas, 817; 38 M. 46; 10 M. L., T. 282; 21 
M. L.J. 870; (1911) 2 M. W. N. 265; Venkatappa 
Nayanim Varu v. Thimma Nayanim Varu, 27 Ind. Cas. 
879; 27 M, L. J. 656; (1014) M. W. N.900, overruled. 


Sesond appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
Tellisherry, in Appeal Suit No. 75 of 
1918, (Appeal Suit No, 591 of 1916 on the 
file of the Distrist Court of North Mals- 
bar), preferred against the deeree of the 
Court of the Distriat Munsif, Nadapuram, 
in Original Suit No, 437 of 1915. 

This sesond appeal eame on for hearing 
on the 6th, 9th and 10th February. 1920 
before Ayling and Coutts Trotter, JJ. ` 

FAOTS appear from the judgment. 

Mr. 0. Madhavan Nair, for the Appel- 
lants.— The sompromise deed is invalid and 
sould not be asted upon, not being registered. 
See Muthayya v. Venkataratnam (1), Fatha 
Muthammal v. Esup Rowther (2), Ravula Parti 
Ohelamanna v. Ravula Parti Rama Row (8) 
and Venkatappa Nayantm Varu v. Thimma 
Nayanim Veru (4), whioh follow the Privy 
Counsil ruling in Prana Anni v, Lakshmi 
Anni — (5), The sub-sestion (2) 
of section 17, Registration Aot, granting 
exemption in eases of deerees and orders 
does not apply to this ease. The order of 
Court ‘resorded’ on the petition of compromise 
does not emake it an executable deoree of 
Court. It eannot be construed as giving 
efieat to the dispositions of property oon- 
tained in the document. The respondent 
has never sought to exeeute the decree, 
He is seeking his remedy by a separate suit. 

' Mr. K. P: M. Menon, for the Respond- 
ents.—The order of Court ‘resorded’ on 
the aompromise petition gives it all the 


effest of a  deeree of Court. It is a 
judisial proceeding within the seope of 
the ruling in Bindesri Natk v. Ganga 
Saran Sahu (6). Vide Natesa Ohetty v. 


Vengu Nachiar (7) and Sellappa Koundan 
v. Gurumoortt (8). 

(1) 26 M. 553, 

(2) 29 M. 385. 

(8) 12 Ind, Cas. 817; 86 M. 46; 10 M. L. T. 232; 21 
M. L, J. 870; €1911) 2 M. W. N. 265, 
rd Ind. Cas. 879; 27 M. L. J. 656; (1914) M. W. 
(5) 22 M. 508; 1 Bom. L, R. 894; 26 I. A, 101; 80. 
W. N. 485; 9 M. L. J. 147; 7 Sar, P. C.J. 516;8 Ind. 
Deo. (N. s.) 368, 

(6) 20 A. 171 abp. 180; 2 O. W. N, 129; 25 I. A. 9; . 
7 Bar. P.O. J 278; 9 Ind. Deo. (N. s.) 471, 

(7) 8 Ind. Cas. 701; 88 M. 102; 6 M. L. T, 818, 20 
M. L. Je 20, X 4 

(8) 28 Ind. Cas, 190, 27 M, L, J. 890. 
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THAZHATHITATBIL POOVÝANAŤI v, PUTHAN PURAYIL EUNDRON QHOKERU, ` -< 7: 


“In any -event the eompromise, Exhibit D, 
should be "regarded as a ‘pleading’ of 
parties. Section 17 of the Registration 


Ast does not apply to pleadings, Bindesri: 
. ported as Pranal Anni v, Lakshmi Anni (5). 


Naik v. Gauga Saran Sahu (6), 
ORDER OF REFERENCE TO A FULL 
BENCH. 

ArYLING, J.—In the suit ont of whioh this 
second appeal arises plaintiff sued for pos- 
session of oertain properties which fell to 
his share under & sompromise embodied in 
a dosument filed as Exhibit D. Exhibit D 
was not registered, but was filed in Court 
under Order XXI, rule 2, of the Code of Civil 
Procedure in exeeution proceedings arising 
out of a partition deeree, To quote from 
the. judgment of the lower Appellate Court 
(paragraph 4), “Plaintiff obtained a decree 
for reaovery of his share in joint properties in- 
eluding the plaint property in Originsl 


Suit No. 250 of 1906. The properties were 


divided in exeeution of that deoree and 
plaintiff was put in possession of his speoifia 
share. There was  resistanse, The oo. 
sharers amicably settled all the disputes and 
effected the eompromise eontained- in Ex- 
hibit D. That was presented to the Court 
ani Court recorded it.” | 

"Yt is contended on behalf of appellants 
(defendants) that Exhibit. D is ievalid for 
want of registration and this contention 
was accepted by the District Munsif, The 
lower Appellate Court has taken a different 
view, and holds: 

“I donot understand how the compro- 
mise is not valid and title has not passed 
to plaintiff under it. The Court had nothing 
further to doin the matter, as plaintiff 
admitted having obtained his share under 
the deeree by the compromise, This order 
of the Court embodying the agreement, being 
a judicial proceeding, is exempted from re. 
gistration.” The passage quoted indicates 
« certain confusion, or atany rate lask of 
distinstion, between the dcoument containing 
the compromise and the order of-the Court 
recording it: but the Subordinate Judge, 
I' take it, means to hold that by virtue 
of the order " recorded " passed on if, the 
eómpromise deed, Exhibit D, obtains the 
` game validity as if it had been legally regis- 
tered. The correctness of this view has been 
‘strenuously debated before us. Counsel for 
appellants relies on a series of oases, Muthayya 
v. Venkataratnam (1), Patha Muthammal v. 


Esup Howther (2); Ravula Parti Ohelamanna 
v. Ravula Parti Rama How (3)and Venkatappa 
Nayanim Varu v. Thimma Nayanim Varu (4), 
all based on a ruling of the Privy Couneil re. 


As against these, two other cases of this 
Court are quoted, Natesa Chetty v Vengu 
Nachiar (7) and Sellagpa Koundon v Quru- 
moorlt (8),-which are based in their turn'on 
the concluding passage of the judgment of 
the Privy Counsil in Bixdesri Naik y 
Ganga Saran Sahu (6), l 

Speaking for myself, with alldeferenee to 
the learned Judges who have taken the 
opposite view, I cannot but feel that the 
contention of sppellants’ Counsel and the 
deeision of the Distriet Munsif are correot, 
Sestion 17 of the Registration Act grants 
exemption from registration to ‘‘ desrees 
and orders of Courts." But I donot neo 
bow it ean be held thatthe Court's order 

recorded " on Exhibit Doan be interpret- 
ed as embodying and giving effect to the 
dispositions of property set forth in Hx. 
bibit D. The deoree passed in Original 
Suit No. 2&0 of 1906 was final and sould 
only be modified by way of appeal or review 
neisher of whieh proeedure was resorted 
io. It seems to me futile to suggest, as 
the learned Counsel for respondent has done 
that the Court  aascepted the eompromise 
arrived at by the parties, and by its order 
reeorded " substituted, as it were, a deoree 
in accordance therewith for the deoree it 
bad itself passed. If this were so, why 
has nof respondent sought to exeente this 
substituted deeree P and how somes he to 
be seeking his remedy by separate suit P 
Exhibit D was admittedly presented under 
Order XXI, rule 2, as a eertifionte of adjust. 
ment of the deoree: and, as I read the 
rule, ihe dnty of the Court was simply to 
record the fact that the deeree kad been 
adjusted and that no further proceedings 
could be taken in exeention of it, ` 

But it is argued that Exhibit D should 
be regarded as a “pleading ” of parties: 
and that the Privy Council has held in 
Bindesrt Naik wv. Ganga Saran Bahu (6) 
that section 17 of the Registration Ast 
does not apply topleadiggs filed by rarties 
any more than to orders of Courts. The 
concluding passage in their Lordships’ judg- 
ment in that osse has certainly keen in- 
terpreted in' this senge by the learnéd- 
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Judges in Natesa Chetty v, Vengu Nachtar (7), 


If this.interpretation is sorrest, it is to my. 


mind impossible to resonoile the dictum in 
Bindesri Naik v. Ganga Saran Sahu (6) with 
the decision of the Privy Counoil in Pranal 
Anni v. Lakshmi Anni (5). Personally I am 
inelined to think their Lordships in the for. 
mer case merely intended to imply that the 
exemption from registration extended to an 
order of Court, even if it was nssessary to 
impcert into it, the contents of pleadings so as 
to make it intelligable. Sash a method of 
interpretation would apparently have been 
nesessary in the case before them. 


But whatever my own view may be, we 
are pressed by the faat that sontradiotory 
views hava been expressed on the point by 
two Benches of this, Court in Natesa 
Ohetiy v, Vengu Nachtar (7) and Ravula 
Parti ` Chelamanna v, Ravula Farti Rama 
Row (8). - Moreover in Sellappa Koundan v, 
Gurumoorti (8), desided after the latter oase 
another Benesh, has expressly confirmed the 
view taken in Natesa Chetty v. Vengu Nachiar 
(7), after considering both oases. It is 
elear, therefore, that there is a difference 
whieh san only be desided by a Fall 
Beneh, I have not overlooked the fast 
that both the eases deal with compromises 
filed in pending suits and have considered 
whether the present case might be dis- 
tinguished on that ground, and effect 
given to the view which I hold to be 
correst. The same principle might, how. 
ever, govern both classes of oases: and the 
difference of opinion is on a point of great 
importance and based on the interpretation 
of judgments of the Privy Council. -J, there. 
fore, think the best course is to refer the 
following question to a Fall Bench. 


Ts a sompromise nffsoting immoveable 
property of the value of over Rs. 100 
embodied in & petition under Order XXI, 
rule 2, which has been resorded by the 
Court, exempt from registration? 

Courts TROTTER, J.—I eoneur in the pro- 
posed reference. My Lord has so fully 
diseussed the oase-law on the subject that 
it would be useless for me to go overthe 
same ground again, A perusal of the 
oases shows a disfinet line of eleavage of 
opinion, One view ia that a compromise 


jr corporated in a, decree is exempted from. 


registration only because and in so far as 


its terms besome part of the deeree: from 


which it would follow that any terms of, 


a compromise whioh travelled onside of 
the issues in the suit woald require 
registration, if they purported to deal with 


immoveable property over Rs. lOO in value. , 


They sould not properly be embodied in 
the deeree, and even if they- were, the 


result would be the same; for quoad those, 


terms, the deoree would be travelling outside 
the ambit of its jurisdiction. In favour 


of this strict oonstruetion is the decision, 


of the Privy Council in Pranal Anni v., 


Lakshmi Anni (5) and the later cases 
Allahabad, and the settled current of resent 
desisions in Caleutta. 


in. 


The other view is that expressed in Natesa. 


Oketty v. Vengu Nachtar (7) and the earlier 
Allahabad oases; the underlying principle of 


whioh no doubt is that publieity—the objeat ` 
which registration aims at—is sufficiently. 


attained by the production and rbeording 
of dasuments in Court, The origin of the 
doetrine appears to be an expression used in 
the judgment delivered by Lord Watson in 
Béndesr? Naik v. Ganga Saran Sahu (6), 
where he says that the provisions of section 


17 of the Registration Act “do not apply to , 


proper judicial proseedings, whether ` 
aonsisting , of pleadings fled by the 
parties or of orders made by the 
Court.” Now, I do not think that that 


referense to the pleadings is necessarily 
inconsistent with the stricter view. 
the terms of a sompromise are only binding 
when they besome part of the judgment, 
and the jndgment itself is only binding in 
Bo far as it relates to matters over whish 


For if. 


the Court had jurisdistion in the suit, it. 


would elearly be nesessary to refer to the 
pleadings to aseertain, if the question arose 
whether the Court in faot had jurisdistion 
or not. My own opinion is that the 


sentence bas been put to a use in Natesa. 


Ohetty v. Vengu Nachiar (7) which it was 
not designed to indisafe: and that the 
decision in that oase is sontrary to the 
prinsiples laid down in Pranal Anni v. 
Lakshmi Anni (5). But what is really import- 
ant is that the matter should ba definitely 
settled one way or the other for this 
Court, so that prastitioners oan giva their 
clients olear adv:ce: and thisoan only ba 


done by a Fall Bensh in g duly augagrita- | 


five manner, 


Z 
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This second appeal coming on for 
bearing on the 7th April 1920 
in pursuance of the above Order of 


Reférence to a Full Bench, upon perusing 
the grounds of appeal, the judgments and 
deorees of the lower Appellate Court and the 
Court of first instance and the material 
papers in the suit and the said Order of 
Reference to a Fall Bensh and upon hear- 
ing the arguments of the Counsel, and the 
ease having stood over for consideration till 
this day, the Oourt expressed the following 
OPINION.—Where, asin the present oase, 
after deoree, a petition has been presented 
under Order XXI, rule 2, to the Oourt 
whose duty it was to execute the decree, 
certifying, as required by the rule, that 
the desree has been adjusted and praying 
that the petition, setting out the terms on 
which the decree has been adjusted, should 
be resorded, and the order “‘resorded” has 
been passed upon it, the order must be 
read as referring to the petition whish it 
‘would have set out in full, if it had been 
formally drawn up. It is in offest an 
order .that the petition should be resorded 
as certifying the adjustment of the deoree 
on the terms stated in the petition, in 
compliance with the requirements of the 
rule. In these oiroumstances the” petition 
is exempted from registration by virtue of 
the exception in sub section 2 of sestion 17 
of the Indian Registration Aot in favour 
of "any deoree or order of a Court,” and 
the question referred to us must be 
answered in the affirmative, The recent 
desision of the Privy Oounoil in 
Hemanta Kumari Debt v. Midnapore Zemindart 
Company Limited (9) has settled the differ- 
enses of opinion which are referred 
to in the order of referenoe as to the 
interpretation of Lord Masnaghten’s 
judgment in Pranal Anni v. Lakshmi Anni 
(5). Their Lordships point ont that the 
word ‘deoree” in section 17 of the 
Registration Aat “must be read in oonnec- 
tion with the purpose of the Statute, 
‘which is to provide a method of publio 
registration of dosuments, and there is, 
therefore, no reason why a limit should be 
imposed on the meaning of the word so 


(9) 63 Ind. Cas, 534; 48 I, A. 240; 37 M. L. T. 
525; 17 A. L..J. 1117; 24 C. W, N. 177; (1920) M. W. 
N. 66; 27 M. L. T. 42; "I1 L. W. 801581 O, L. J. 298; 
22 Bom. L. R. 488; 47 O. 486 (P. C. 
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as to confine it to the operative portion 
only of the desree.” The same reasoning 
of aourse applies to the other word “order” 
with whish we are now concerned, Their 
Lordships proceed to distinguish their 
earlier desision in Kader Moideen v. Nepean 
(10) on the ground that in that ease the 
order on the compromise petition had not 
in fast narrated or referred to the Razi- 
namah in so far as it mentioned lands 
whioh were not the subjest of the suit, 
whereas in the sase before them the 
decree recited the petition for sompromise 
and set ont its terms in full, That deoree, 
they held, made no difference between one 
part of the compromise and another but 
incofporated the whole; or in other words, 
was a decree "whiob, though affesting the 
lands in suit as a deeree, iccorporated the 
whole agreement which led to the suit 
being eompromised. Registration of the 
agreement was, therefore, unneoessary, as 
the deores was suffisienf evidence of its 
terms. This desision entirely sovera the 
present oase and we must answer the 
question in the affirmative and overrule 
the decisions on this questionin Ravula Paris 
Ohelamanna v, Ravula Parti Rama Row (3) 
and Venkaliappa Nayantm Varu v. Thimma 
Nayanim Varu (4) whish followed it. 


Referer.ce answered. 
M, QC. P. 


(10) 21 I. A, 96 at p. 101; 210, 882 (P. 0; L. B, 
R. (1898-1900) 95; 6 Sar. P, O. J. 458; 10 Ind, Deo, 
(xN. s.) 1221. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 127 or 1919, 
April 15, 1920, 
Present :—Mr. Justice Tndball and 
Mr. Justiee Sulaiman. 
JAGMOHAN NARAIN-—Osz010a— 
APPELLANT 
versus ? 
GRISH BABU--—REsPONDENT, 
Contract Act (IX of 1872), s, 247—Minor, whether 
can be adjudicated insolvent—Provincial Insolvency 


Act (III of 19C7), s. 42—Court, power of, to annul 
adjudication. 


bis 


: In view of the terms of section 247 of the Contract 
Act; the adjudication of a minor as insolvent is 
illegal. : 

Where a person has been adjudged insolvent, 
who ought not to have been so adjudged, the Court 
has power, under section 42 of the Provincial Insol- 
vency. Act, to annul the adjudication. 

First appeal from an order of the DUE 
Judge, Allahabad. 

“Mr. Girdharilal Agarwala, for the Appel: 


lant, 


JUDGMENT.—This appeal arises ont of 
insolyensy. proseedings, Apparently there 
was a partnership firm whieh, at the time 
of the application for adjudisation, consisted 
of two partners, Banke Behari Lal and a 
minor oslled Grish Babu, Certain creditors 
applied for an adjudieation, not that the 
firm itself had gone bankrupt, but that the 
two persons who oonstituted the firm had 
besome bankrupt and shonld be adjudged 
insolyents. The applisation being in this 
form, the Judge separated the ease into two 
parts. The ease of Banke Behari Lal has 
been settled otherwise. Notice was issued 
to the minor's mother, but nobody appeared 
and the Judge passed a final order deolaring 
the minor to be an insolvent. Subsequently 
an applisation was made on behalf of the 
minor that he sould not legally be deelared 
an.insolvent and, therefore, the order should 
be annulled under sestion 42 of the Provin- 
sial Insolvenoy Act. This was opposed. 
The .Distrieét Judge has held that a minor 
cannot be desláred an insolvent and has 
annulled the adjudication in the sase of the 
minor, One of the sreditore has appealed 
here. The point is already sovered by a 
desision of the Caleutta High Court to bs 
found in the ease of Sanyasi: Oharan Mandal 
v. Asutosh Ghosk (1). The portion of the 
judgment whish eovers this point is to be 
found at page 231%. As the learned Judges 
who desided the sase have pointed out, seo. 
tion 247 of the Indian Contrast Ast is very 
elear. It sets forth that “a person who is 
under the age of majority according to the 
law to which he is subject may be admitted 
to the benefits; of a partnership but cannot be 
made personally liable for any obligation of 
the firm, but tive share of sueh minor in the 
property ofthe firm is liable for the obliga- 
- tions of the firm.” f the application had 


(1) 26:Ind. Cas. 886; 42 C, 225. 
#Pago of 42 C. -— Ed. 
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in 1910 he obtained a deores-against B 
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been direoted simply against the  minor'a 
interests in the firm, there would have been 
no difficulty. The law is perfectly  olear. 
The present application is dirested against 
the minor himself pérgonally and the order 
of adjudication is olearly wrong in view of 
the terms of sestion 247 of the Contract 
Ast. It is urged that the Distriet Judge had 
no power to annul the adjudication. We 
do not think there is any force in the eon. 
tention, for the seotion slearly says that 
"where in the opinion of the Court a debtor 
ought not to have been adjudged insolvent 
the Court shall, on the application of the 
debtor or of any other person interested, 
annul the adjudication,” It is obvious that 
in the present sase the minor ought not to 
have been adjudged an insolvent, and the 
Court, therefore, bad power to annul the 
adjudieation, There is, therefore, no forse 
in this appeal, Jt is still open to the 
ereditors to make a proper application against 
the firm and tbe minor’s interests in that 
firm. We make no order as to costs as the 
opposite party is not represented. 
Appeal dismissed, _ 


OUDH JUDICIAL COMMISSIONER'S 
' COURT. 
Secenp Civi, Apprat No, 184 or 1917. 
resent :——M v. Lindsay, J. O. 

Baja MOHAMMAD MUMTAZ ALE | 
KHAN —DEFENDANT— APPELLANT 
versus 
UGRAJ SINGH —PLEAINTIFF AND OTHERS—. 
DEFENDANTS — RESPONDENTS, 

Oudh Rent Act (XXII of 1886), s. 6l—Adverse 
possession——Landlord and tenant—Tenant claiming to be 
wnder-proprietor— Hostile title —HEjectment proceedings, 


In 1892 a notice of ejectment was served upon B. 
by the Taluqdar. The notice was contested by B., 
who alleged himself to be an under-proprietor and 
not liable to ejectment by notice. In 1898 the Rent 
Court set aside the notice and held that B.'s status 
was superior to that of an ordinary tenant, In 1905 
the Taluqdar filed a suit against B. for proprietary 
possession but his guit was dismissed, Subsequently 
for arrears 
of rent, and took steps to have him ejected under 
section 6l of the Oudh Rent Act, and obtained ah 
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ex parte order for possession in 1911. B. died and his 
gon brought asuitin the Bent Court under section 
108 of the Oudh Rent Act to contest the ejectment, 
which was dismissed. Thereupon he brought a civil 
suit to be restored to possession of the holding: 

Heid, that the order of the Rent Court of 1898 
was adverse to the Taluqdar, and, as B.'s possession 
was not disturbed till after the lapse of more than 
18 years from the first certain date on which the 
Talukdar had notice of hostile title, the dispossession 
of B. was illegal, as at the time when the order of 
ejectment was obtained B. had acquired the status 
of an ha aa by adverse possession. [p. 560, 
col. 1. : 

In considering the quesiion of adverse possession 
the nature of the possession set up isto be looked 
to, and that is to be judged by the acts of the person 
in possession. [p. 560, col, 1.] 


Appeal. against. the decree and judg- 
ment of the District Judge, Gonds, dated 
the 9th February 1917, upholding the 
judgment and decree of the Subordinate 
Judge, Gorda, dated the 22nd December 
1916. 

Mr. Raju l'rasad, for the Appellant. 

Mr. Ram Ohandra, for the. Respondents, 


JUDGMENT.—This appeal has arisen 
out of a suit brought by the plaint- 
iff. Ugraj Singh” to reeover possession 
of sertain lands measuring 52 bighas 11 
. biswas kham,- There was also a elaim 
for Hs. 150. by way of mesnee profits, 
The principal defendant in tbe suit was 
Raja Mohammad Mumtaz Ali Khan, the 
“Raja of Utraula who is the appellant 
before me. He admittedly is the Ta&lugdar 
of tbe village in whioh the lands in dispute 
are situated, 

In order to understand the fasts of the 
ease set up by the plaintiff, it is necessary 
in the first plaoo to mention that he is 
the son of one Bairam Singh, It is 
admitted that some time inthe year 1892, 
or in the beginning of 1893, the Taluqdar 
issued a notiee of ejestment against Bairam 
Singh in respect of the fields now in 
dispute. This notise was osontested by 
Bairam Singh, who alleged himself to 
be an under.proprietor. He olaimed that 
he eculd not be ejected by notice, This 
plea of his was upheld by the Rent Court on 
the 9th of May 1893. The Rent Conrt held 
that the status of Bairam Singh was 
superior to that of an ordinary tenant 
and sonzegenily the notice was set aside, 
Nothing seems to have happened after this 
' till the year 1905, when the Taluqdar filed 
& anit for proprietary possession against 
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Bairam Singh. This olaim was deereed in the 
first Court but was dismissed in appeal by the 
Distrist Judge and a second appeal preferred 
by the Raja to this Court was likewise 
dismissed on the tih of August 1906, Sub. 
sequent to this date, thatis to say, in August 
1910, the Taluqdar obtained a deoree for 
arrears of rent against Bairam Singh, 
Having got this deoree against him, he took 
steps to have him ejected under sestion 61 
of the Oudh Rent Act and got an order 
for possession on the 29th of June 1911, 
It appears from the record that the deoree 
for the arrears of rent and the order for eject. 
ment were obtained ex parte, After thia 
Bairam Singh died and the plaintiff, his 
son brought a suit in the Rent Court under 
section 108 of the Oudh Rent Aot, alleging 
that he and his father had been unlawfully 
dispossessed, that he was an under-proprietor 
and that he could not be  ejested under 
section 51, This suit was dismissed by the 
Rent Court, and now we have the present 
suit whioh Ugraj Singh has brought in 
the Civil Court for the purpose of being 
restored to possession of the holding which 
was once in the oesupation of his father, 
The plaintiff alleged himself to be a Birtdar, 
but the Courts below have found that it 
has not been proved that any grant of Birt 
right was ever made to him or his prede. 


,sessor-in interest. The Subordinate ‘Judge, 


however, has found, and the learned Distriot 
Judge has agreed with him, that long before 
Bairam Singh was put ont of possession 
in June 1911 he had acquired by presorip. 
tion the status of an under-proprietor, 
If this finding is aorreot, and I may say 
at once that I think it is, the appeal must 
fail; and so much was oaoneeded by the 
Iearned Connsel who appears here for tha 
appellant. The argument before me has 
been that no ease of the asquisition of 
under-proprietary title by preseription has 
been made out on the faets established. 
The point in contention had been that 
inasmuch as the Rent Court in the year 
1893 did not deside that Bairam Singh 
had under-proprietary rights in this holding, 
there was no obligation upen the Taluqdar 
to file any suit for declaration and that 
consequently the assertion in those prooeed- 
ings by Bairam Singh of His status as an 
under proprietor did amount to what tha 
law understands as an assertion of adverse 
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title. The argument does not appeal to me, 
for in the first place ib seems to me that 
it cannot be maintained that the order of 
the Rent Court passed in May 1898 was 
not adverse to the Raja. It eerteinly was 
adverse beeause the result of it was that 
the attempt whioh the Raja was making 
to eject Bairam Singh failed. The Rent 
Court set aside the notice whioh had been 
issued to him and held that he was not 
liable to be ejected by notice. It does not 
seem to me to matter whether the Rent 
Court in those proceedings desided or did not 
deside that Bairam Singh was an under- 
proprietor. When we are sonsidering the 
plea of adverse possession, what we have to 


. look‘at is the nature of the adverse posses- 


sion get up, and that isto be judged by the 
acts of the person in possession, It is not to 
be doubted that Bairam Singh openly gave 
the Raja notice in those proceedings that 
he was olaiming to hold these lands as an 
under proprietor, and as the Court of first 
instanse points ouf, if is proved- by the 
evidence of the Patwari who was summoned 
as the appellant’s own witness in this case 
that all along Bairam Singh insisted that 
‘he was the under proprietor of the lands in 
questicn. This being so, it seems to me 
impossible to find in favour of the appellant 
that the deoision of the Courts below wes 
wrong. Onthe‘sontrary I think the deoi. 
‘sion is right, and it must be taken that since 
‘the year 1893 Bairam Singh continued to 
remain in possession of these lands under an 
open elaim that he was holding them as 
under-proprietor. His possession was not 
‘disturbed until the year 1911, that is to say, 
till after the lapse of more than 18 years 
from the first date upon which we oan say 
for certain that an open notice of hostile 
title was given tc the Raja. I agrea with the 
Courts below, therefore, that at the time the 
ejectment order under section 61 was obtained 
‘by the Raja, Bairam Singh had acquired 
the status of an under proprietor by adverse 
possession. It follows necessarily that he 
was not liable tc be ejected under the pro 
visions of that seation and the Oourts below 
‘were, therefore, right in holding that his dis- 
possession was illegal. I find, therefore, 
definitely in favour of the plaintiff-respond- 
ent that he ise under proprietor of the lands 
in suit. 

^ [tis not necessary for mein view of this 


[iodo 


finding to disouss the other matters whieh 
are set out in the memorandum of second 
appeal It is clear that on this finding the 
appellant’s case cannot possibly succeed. 

The result is that I affirm the judgment 
of the Court below and dismiss this appeal 
with sosts, 


Appeal dismissed, | 
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ALLAHABAD HIGH COURT. 
.Civin Hevisrow No, 580r 1919. ` 
March I, 1920. : 
Present: —Juatice Sir P. O, Banerji, Kr, 
FATEMA BEGAM-—-PzerITJONER 
versus 


IMDAD ALT~—Opposire Parry, 
Civil Procedure Code (Act V of 1908), s. 24— 
Transfer of case—District Judge, jurisdiction of —Notice, 
whether necessary, 


A District Judge may of his own motion transfer 
a case from one subordinate Court to another 
within his jurisdiction without notioe, to the parties; 
but where a party applies for a transfer, heis bound 
under secfion 24 of the Civil Procedure Code to issue 
notice and hear the parties before making an order 
for transfer, and if he omits to do so, he acts without 
jurisdiction and his order is liable to be set aside, [p. 
561, col, 1,] 

Civil revision from an order of the 
Distrist Judge, Agra, dated the 2nd Maroh 
1913, ; 

Dr. S. M. Sulaiman, for the Applicant, 

Mr. Panna Lal, for the Opposite Party. 

JUDGMENT,—This is an, applisation for 
revision of an order of the Distrist Jude 
of Agra transferring a suib from the Court 
of the Munsif of Agra to that of the 
Subordinate Jadge, It appears that tha 
present applicant Musammat Fatema Begam 
brought a suit in the court of the Maunsif 
of Agra against Imdad Ali for his ejeot- 
ment front a house. That suit was contested 
and evidence was adduced by both parties 
before the Mansif. On the 5th of Maroh 
1918 the’ Munsif prosseded to write his 
judgment. While he was doing so, an 
application was made to him by the defend. 


‘ant asking him not to prosesd with the 


desision of the suit ak" be, the defendant, 


intended ‘to apply to the District Judge 
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for a transfer of the eise. This applisation 
apparently. was not grante}, but the defend. 
ant went to the Court of the District 
Judge the same day and filed an applioa- 
tion for transfer on the ground that a 
suit relating tothe same property instituted 
by a third party, namely, the Arya Pratinidbi 
Sabha was pending in the Subordinate 
Judge's Court. The District Judge ordered 


the record to be sent for and notise to, 


issue to Musammat Fatema Begam, but it 
seems that he did so after hearing the 
Pleader for the applicant and a Pleader who 
had appeared in the Mansif’s Court for 
Fatema Begam but who did not appear as 
Pleader in the District Judge's Court in the 
matter of the transfer but happened to be 
present. When the record same, the learned 
District Judge appears to have considered 
ihe matter and on the 10th of Marah he 
ordered the transfer of the case, Section 24 
of the Civil Prosedurs Code provides that 
when an application is made by any of 
the parties for the transfer of a ease, the 
Oourt is to issue a notice and after hearing 
auch of the parties a3 desire to be heard, 
it may make an order for transfer, in the 
present caso the learned Jadgo, as -stated 
above, made an order for the issue of notiae. 
He now reports that no notice wês issued 
and no date was fixed for hearing the 
plaintiff whose oase was sought to be trans 
ferred from the Munsif’s Court. In the 
explanation whieh the learned District Judge 
had furni hed upon a referense made by 
this Court, he does not say that after ex 
amining toe record he made an ordar of 
transfer of his own motion. Of sourse be 
was competent to transfer a case from one 
subordinate Court to another of hia own 
motion and in sush a oase he was not 
bound to issue notice. But where: upon an 
application of one of the parties (as in the 
present case) he ordered a transfer, he was 
bound to issue notice and hear the parties 
before he made any order of transfer, The 
learned Judge, therefore, in ordering the 
transfer betore issuing the notice whish he 
had ordered to be issued and before hear. 
ing the other side, aated without jurisdiotioa 
and his order must be set aside. | assord.- 
ingly set aside the order of transfer and 
send bask the sase to the learned Diatrict 
Judge with directions to take up the appli- 
gation for transfer and issne notice ta the 
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other side fixing a date for hearing and on 
the date so fixed, to hear. the parties, if 
any of them desire to be heard, and then 
to pass such orders as he may think fit. 


Order set aside, 





CALCUTTA HIGH COURT. 
Civin APPEAL No, 2 or 1918, 
February 5, 1919. 
Present; — Sir Lancelot Sanderson, 
Kr., Ohief Justise, and Justiae 
Sir John Woodroffe, Kr. 
In tHe Mattern os INDIAN COMPANIES 
ACT 
AFD 
. THE COMPANY —APPELLANT 
VETSUS 
Tua Mahara'a Bahadur Bir RAMESWAR 
SINGH, G. 0. I. E,, or DARBHANGA 
— RESON VENT, 

Companies Act (VII of 1918), ss. 162, 103 (i)— 
Winding-up petition by creditor— Application by conte 
pany to remove winding-up petition trom file of Court, 
dismissal of — Appeal, whether lies— Abuse of process of 


Court—Bona fide dispute as toindebtedness of company, 
effect of -—'"'Neglected to pay", meaning of, 


A creditor presented a winding-up petition against 
a company under section 163 «è of the Companies 
Act The company thereupon made an application 
to remove the winding-up petition from the file of 
the Court and for stay of all proceedings in 
connection therewith, on the ground that the 
winding-up petition was an abuse of the process of 
the ourt and also on the ground that the winding. 
up petition was presented by the creditor with an 
ulterior object, viz, to put pressure on the company 
to accept terms of settlement in a litigation which 
was pending between the company and the creditor. 
At the time of these applications two suits were 
already pending between the company and the 
creditor for the enforcement of the claim of each 
against the other ‘Ihe tourt of first instance 
dismissed the application of the company for tho 
removal of the winding-up petition of the creditor 
from the file of the Court, but directed that the 
company would be at liberty to appeal against the 
order of dismissal under certain terms: 

Held, |) that having regard to the terms of the 
order giving effect to the judgment, an appeal was 
competent against the judgment, under clause 15 
of the Letters Patent; [p 56 :, ool 2.] 

(2) that the learned Judge was not right in dis. 
ae the company’s application in toto;  [p. 666, 
col l 

.3 that the proper order to be made, under the 
ciroumstances of the case, would be that the 
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winding-up proceedings be stayed until the deter- 
mination of the two suits between the company and 
the creditor. [p 566, col. 1] 

When a company is solvent and there is ground 
for supposing that there is a bona fide dispute as 
to a substantial part of the debt on which a winding- 
up petition is based under section 168 (1) of the 
Companies Act, the proper course for the creditor 
ig to file a suit and not to make an application under 
section 163 (1). [p. 566, col. 1.] 

It isa well. recopnised principle that the Court 
has inherent jurisdiction to stay proceedings when 
they amountto an abuse of its process. [ p. 665, col 7 ] 

When a debt is bona fide disputed by a debtor 
company, it cannot be said to have "neglected to 
pay” the debt within the meaning of section 63 
(4) of the Oompanies Act Tp 66, col 1) 

Londen and Paris Banking Cor poration, In re, (1874) 
19 Eq. 444 at p. 446, 28 W. R. 642, followed 


Appeal against the desision of Mr Justice 
Greaver, date the 2!st December 1917, 


Mr. A. N Ohaudhuri (with him Mr. B. K. 
Lohiri), for the Appellant, 


Sir B. O. Mitter (with him Messrs N. 
Stre.r and Langford James), for the Respond- 
ent, 

JUDGMENT, 

SANDERSON, C. J,— This is an appeal by 
the sompany against the judgment of Greaves, 
J., delivered on the 21st December 1917.. 

“On the 13th December 1917 a winding up 
petition against the company was presented; 
on the presentation of the petition a day was 
fixed for the hearing and directions were 
given as to the is-ue of advertisements. On 
the same day the company made an applica- 
tion to stay the issue of the advertisements 
in order that an application might be made 
by the company for the stay of the petition 
and all proceedings in eonnection therewith, 
on the ground that the petition was an abuse 
of the process of the Court. 

The learned Judge stayed tha issue of the 
advertisements and on the 14th Desember a 
notice was served by the company on the 
petitioning creditor of an application for an 
order that the petition for the liquidation of 
the company should be removed from the 
file, that the applicant should be restrained 
from issuing advertisement of the petition 
and that all proceedings thereunder should 
be stayed. 

The learned Judge heard the sompany "Bg 
application and Mismissed it and it is from 
his “judgment in respect thereof that this 
appeal is brought. i 

-The respondent took a. preliminary -obj30- 
tion, whieh wa» muoh:praásedy “that” no 
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appeal lay from the judgment of Greaves, J. 

We held that having regard to the terms 
of the order giving effeat to the judgment, 
there was an appeal.” 

The order, as already pointed out 
previons judgment, dealt with two main 
matters. Inthe first place, it dismissed the 
appellant company’s application to remove 


in our 


t 


*The following is the judgment in appeal :— 

SANDERSON, O. J —This is an appeal from a 
decision of my learned brother Mr Justice Greaves, 
which was given upon an Application made by 
the company to take the petition for the liquidation 
of thecompany which had been presented by the 
petitioner from the file and the application also 
asked that the petitioner should be restrained from 
issuing an advertisement of the petition and that 
all proceedings thereunder should be stayed. The 
learned Judge dismissed the application, and it is 
from that decision that this appeal has been 
preferred. 

On behalf of the respondent a preliminary point 
was taken that no appeal lies. 

Sir Benode Mitter yesterday drew our attention 
te section +02 of the Indian Companies Act of .9 8, 
which is one of the sections dealing with the winding. 
up of companies, and which provides as follows: 
“Re-hearings of, and appeals from, any order or 
d cision made or given in the matter of the winding. 
up of acompany by the Court may be had in the 
same manner and subject tothe same conditions 
in and subject to which appeals may be had from 
any order or decision of the same Court in cases 
within its ordinary jurisdiction,” 16 was argued that 
that was the only se-tion dealing with the matter 
of appeals from decisions made in the winding-up 
of o mpanies, and that consequently the right of 
appeal depended upon olause in of the Letters 
Patent which applied to this Court further, that 
the decision of the learned Judge in this matter 
was not a “judgment” within the meaning of 
clause 6 of the Letters Patent, and that is the 
point which we have to decide in the first instance. 

Now, the application to remove the petition from 
the file was based upon certain grounds which are 
referred to in the learned Judge’s judgment After 
considering those points he came to the conclusion 
that at all events at that stage of the proceedings 
he ought not to accede to the petitioner's request; 
and he said at the end of his judgment, "For 
these reasons Ido not think, I ought to accede to - 
the application thatis made to me at this stage, 
ana l think that the Court ought only to interfere 
in acase ef this kind in limine, if there is an 
absolutely overwhelming case.” 

The matter, however, does not rest there, because 
upon that judgment being given an order of the 
(ourt was drawn up: and that order after providing 
that the application is thereby dismissed with 
costs goes on as follows: “And it is further ordered 
that the said company be at liberty to prefer an 
appeal against this order and upon their under- 
taking to apply for expedition of the hearing of 
guoh appeal. if preferred, and upon their paying tọ 
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the respondent's petition for liquidation from 
the file and to restrain the issue of advertise- 
ment and to stay all proceedings thereunder. 
Seoondly, it ordered that the appellant oom- 
pany be at liberty to appeal against thia 
order of dismissal upon their undertaking to 
expedite the hearing of the appeal; and upon 








the said Maharaja the sum of rupees two lacs and 
nine thousand without prejudice to their conten- 
tions it js further ordered that all proceedings on 
the petition for winding-up the company presented 
by the said Maharaja onthe 13th day of Decem- 
ber instant be stayed pending the disposal of the 
Said appeal: and it is further ordered that the said 
Maharaja do -return the said sum of rupees two 
lacs and nine thousand to the said company should 
the said appeal be decreed, but if the said appeal 
be dismissed, the said Maharaja do withdraw his 
petition for winding-up and that the said company 
in that event do pay the Maharaja costs of and 
incidental to the said petition, and the proceedings 
thereon.” 

Now, it is clear from what has been stated by the 
learned Counsel that the order was not a consent 
order. J think that if it had been a consent order, 
the learned Counsel, Mr. Sarkar, agreed that it 
would not have been open to the respondent to take 
this preliminary point that there is no right of 
appeal, because it would have been clear that the 
order had been drawn up upon the basis that there 
was aright of appeal and that these terms had 
been arrived at upon the assumption that the Sourt 
of Appeal would hear the appeal and would decide 
the points which were at issue between the parties 
But as I have said it was not a consent order It 
is true that the learned ‘ounsel for the purpose of 
assisting the Court drew up woat they considered 
were some of the terms of the order- but there is 
no doubt that the learned Judge .fter considering 
those draf, minutes himself settled the order, and 
it isan order of the Co irt. 
^ Now, what is the effect of thatorder? It is this: 
Under that order the sum of rupees two lace and 
nine thousand has been paid to the petitioner If 
this appeal isnot heard on account of this pre- 
liminary point, and the appeal is dismissed, the order 
of Mr. Justice Greaves will stand and the Maharaja 
will retain the two lacs and nine thousand rupees, 
and there can be no further question with respect 
to his right thereto: the decision will be final ‘he 
result, in my opinion, is that the terms of the order 
read with the judgment make the decision of Mr. 
Justice Greaves a “judgment” within the meaning 
ofclause 5 of the : etters Patent. . 

The learned Couasel, Sir Benode, yesterday 
argued that the four points which had been raised 
before Wr „Justice Greaves could be raised at the 
hearing of the petiion and would then be tmaly 
gone into and decided Having r gard to whut I 
have said, it is ciear that if this appeal is dismissed, 
those points could not be gone iuto at the hearing 
of the petition, because the judgment of Mr Justice 
Greaves will stand. and the order which is based 
upon that judgment will also stand, and by ieason 
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their paying io the Maharaja the respondent 
two lakhs and nine thousand rupees without 
prejudice to their contentions, it-was ordered 
that the petition for winding-up be stayed 
pending the disposal of the appeal, and it then 
directed that if the appeal was deoreed the 
Maharaja should return the two lakhs and 
nine thousand rupees to the eompany; but if it 
was dismissed, the Maharaja was to withdraw 
the petition for winding up; on which, of 
course, he would retain the sum so paid. 








of the terms of the order if this appeal is dismissed 
the Maharaja will rotain the money and the petition 
is to be withdrawn and there will be no further 
hearing of the petition Consequently 1 think this 
is a “judgment” within the meaning of clause 15 of 
the Letters Patent and that there is a right of 
appeal. 

I desire to add that the circumstances of this case 
are peculiar and quite out of ths ordinary having 
regard to the facts I have mentioned and are not 
likely to create any precedent for any further case: 
and further, to aay that having decided that there 
is a right of appeal, when we come to hear the 
appeal it may be necessary for us to deal with the 
point which has been raised by Mr. Sirkar atthe 
end of his address this morning, namely, that his 
client, having regard to the form of the application, 
did not place before the Court all the evidence 
which he had at his disposal upon- the points which 
were ab issue; When we come to hear the appeal, 
in my judgment it may be necessary for us to hear 
the learned Connsel upon that question and come 
to a conclusion upon it. Jt is not necessary for ma 
at tho present moment to say anything more upon 
that matter The only point which [ now deoide 
is that there is a right of arpeal. 

WOODROFFE, | - [also think that an appeal lies. 
This application was one to quash the winding-up 
pro.eedings so far aa they hadg ne, on the ground 
that they constituted an abuse of prooess of Court 

It was argued on beha f ofthe respondent that no 
appeal las, because it was said that the findings 
of Mr, justice Greaves were not final but merely 
given for the purposes of the particular application, 
before him and that all the questions dealt with in 
the judgment would be open on the further proceed. 
ings taken upon the petition, But this matter 
cannot be determined solely with reference to the 
judgment to which the argument made reference. 
In consequence of the judgment of Mr Justice 
Greaves an order which is not a consent order) was 
on the same date made That order assumes that 
there is a right of appeal and proceeds to determine 
what will happen when the appeal is heard, 
according as that appeal is determined one way 
or the other ‘Ihe order, after stating that the appli- 
cation of the Bank was dismissed, provided 
that the company be at liberty to prefer an appeal 
against that order: and it conciudes ag follows :— 
“And it is further ordered that the said Maharaja 
do return the said sum of rupées two lacs and nine 
thousand to the said company should the said appeal 
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After we had given judgment, basing our 
deoision on the second part of the directione 
in this order, without deciding what would 
have been the case had those directions not 
been contained in the order, Mr, Siresr for 
the respondent said that he would consent to 
the second part of the order being reserved. 
This wak done with the view toa contention 
that if this part of the order was removed, 
there would be no appeal as regards the 
remaining part of the order dismissing the 
appellant's application for stay of winding-up 
proceedings. This proposal was not assented 
to by Counsel for the appellant sompany, 
who contended that the order and the appeal 
therefrom must be dealt with as a whole. 
This contention was right, The respondent 
sould not, aftar our judgment had been given, 
holding that there was an appeal from the 
whole order, by any such offer as to part of 
the order, affect the judgment so as to make 
it necessary to give a second judgment on the 
question whether there would or would 
not be an appeal), had the order been made 
without the second elass of direstions to 
whioh I have referred. 
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be decreed, but if the said appeal be dismissed, the 
gaid Maharaja do withdraw his petition for winding. 
up and that the said company in that event do pay 
the Maharaja the costs of aud incidental to the said 
petition and the proceedings thereon.” «an it have 
been intended that objection was gomg to be taken 
that no appeal lay or did the learned udye, who 
passed the order, think that no appeal lay? The 
answer must, 1 think, be in the negative. To hold 
now that no appeal does in fact lie would have this 
effect, that the Maharaja would retain without pos- 
sibility of return the Ks, z,Us,0L00 upon the judg- 
ment of Mr, Justice Greaves which would be final 
without possibility of further proceedings or appeal. 

Sir benode mitter argued that all the questicns 
dealt with inthe judgment woula be open on the 
further bearing. nt this is not the fact. They can 
never be argued again if this appeal be dismissed, 
because, according to the order if the appeal be 
dismissed, then the Maharaja retains the money 
paid to lim and withdraws his petition, bringing 
those proceedings to an end, so far as the peti- 
tioner Maharaja is concerned. The effect of the urder 
passed 1s thus to make the judgment which preced- 
ed it final 1 think there is, under the circum- 
stances of this case which are pecular, an appeal. 
Jt is not necessury, having regaid to these peculiar 
features of Phe case, to enter into a discussion of 
the more poneral argument on the question of appeal 
which was addressed tous. Whether, ts “r Sarkar 
argues, theeissues should be tried on further ovi- 
dence is @ matter, as pointed out by the Chief 
Justice, to be gdetermjned, on the appeal when 
admitted, 
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We accordingly held that the appeal 
should be heard onthe merits which has now 
been done. f 

Sections 162 and 163 of the Indian Ccm- 
panies Act, 1913, are appliaable to this gase, 

By section 162 it is provided that a oom- 
pany may be wound up by the Court if 
the sompany is unable to pay ita debts. 
Seotion 163 sets out three sets of conditions 
under which the company shall be deemed 
to be unable to pay its debts, Sub-section (tfi) 
does not apply, as the learned Judge found. 
that the company was solvent, and the argu- 
ments of the learned Coursel for the respond- 
ent have not satisfied us that the learned 
Judge’s conclusion on this point was wrong. 
Sub-section (77) was not alleged to apply, 
and it was sub section (2) which was relied 
on by the petitioner, Sub seotion (7) rung 
as follows:— Ifa creditor, by assignment or 
otherwise, to whom the company is indebted 
in a sum exceeding five hundred rupees then 
due, has served on the company, by leaving 
the same at its registered office, a demand 
under his hand requiring the company to 
pay the sum so dne and the company has for 
three weeks thereafter negleoted to pay the 
som, or to Beeure or compound for it io the 
reasgnable satisfaction of the oreditor,.,.” 


The demand prescribed by the sub section 
waa served by the respondent upon the appel- 
lant sompany onthe 2nd Ostober 1917 by 
which a sum of Ra. 2,41,3-5 was demanded. 
That sum not having been paid within the 
specified time, the petition was presented, 
as already stated, on the 13th December 1917, 


The two main grounds on which the appel. 
lant company relied were, Ist, that there 
was a Lona fiae dispute as to the indebtedness 
of the company, and (2) that the petition 
was presented with an ulterior object, viz., to 
bring pressure on the company to aasept 
terms of settlement in litigation which was 
proceeding between the company and the 
ex-direotors of the company, of whom the 
respondent was cone, ard so to bring such 
litigation to an end. 

It appears that in August 1915 the 
company fled a suit against the ex direstors 
of the oompany, including the respondent 
in this appeal, claiming & eum over six lakha 
as damages for traud and negligence, It 
was stated in the course of the argument that 
when this suit came on for trialjin August 
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1917, the charge of fraud against the respond. 
ent was withdrawn. 

In Desember 19'5 one R. Mukerjeo insti- 
iuted& suit against the appellant company 
and the respondent for the recovery of aertain 
deeds and securities which the plaintiff 
alleged he had pledged to the appellant 
sompany as security for advances made, 
and which he alleged were wrongfully 
.retained by the respondent, after the plaint- 
iff had paid off the amount due from him 
to the appellant sompany. 

. In April 1916 the respondent instituted a 
suit against the appellant seompany for the 
recovery of Rs. 2,83,747 alleged to be due 
to him in respect of principal and interest 
on account of advanses made by him to the 
company, and this sum comprised the alleged 
, debt upon which the winding-up petition was 
based. In this suit the company set up 
oertain defences, amongst them being allega- 
tions:— 

(1) That the respondent, being a direstor 
of the company, was not entitled to contract 
with the company and to charge any interest 
on the deposits made by him or to make any 
profits out of any transaction with the 
appellant sompany, and that he was liable to 
account in respect of any profits made by 
him, e 

In this connection the sompany relied 
upon .a statement in the affidavit of R. 
Mukerjee, upon which the application to 
Greaves, J., was based, that the respondent 
while he was a director was paid.a much 
larger rate of interest on deposits made by 
him than was paid under the rates of the 
appellant company to the outside public for 
deposits of a similar nature, 

(2) The appellant eompany further alleg- 
‘ed that certain securities, pledged with . the 
oompany, had been improperly deposited 
‘with the respondent without the authority of 
the re-constituted Board of Directors, which 
had come into existence in May 1914, and 
-that such securities were wrongfully and 
improperly withheld by the respondent, by 
reason whereof the company had suffered 
loss, and they claimed damages in respeot 
, thereof to the extent of Rs. 50,000. In this 
. respect, it was alleged that the respondent 
-insisted upon the. market valuo of the securi- 
_ties being paid to him in redustion of his 
debt, bafore he would give up such securities, 

By reason of the aforementioned matters 
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it was alleged that the eompany had a set. 
off against the respondent’s olaim, and they 
also counter claimed in respeot thereof, and 
alleged that upon an assount being taken 
hardly any money would be found due to the 
respondent, 

The trial of the respondent’s snit against 
the oompany, although the suit stood in the 
sause list, dated 9th June 1917, which was 
shown to us, before the*eompany's suit 
against the ex-direstors, was postponed until 
after the determination of the oompany’s 
guit. < 
There is a dispute as to how this oame to 
be done and as to whether it was with the 
consent of the respondent or against his 
wishes; but the faot remains that the re- 
pondent’s suit has not yet been heard, whereas 
the trial of the sompany’s suit was began in 
August 1917 and now stands adjourned part- 
heard, and we were informed thata day in 
the present month has been fixed for the 
further hearing. 

As regards R. Mukerjee's suit, the posi- 


-tion is that a decree has been obtained by 


the plaintiff in that suit against the sompany 
and the respondent, and the question of 
liability for costs between the tw. co:de. 
fendants stands over until after the trial of 
the sompany’s suit, 

It is alleged on behalf of the company 
that under these ciraumstanaes thera was a 
bona fid: dispute as to tce indebtedness of 
the sompiny to the respondent, and that 
the presentation of the winding up petition 
was an abuse of the process of the Court 

There is no doubt that the Court has 


‘inherent jurisdistion to ‘stay proseedings 


where they amount to an abuse of its prosess: 
this is a well recognised principle, 

And it was argued that in this oase the 
company had not ‘neglested’ to pay the sum 
demanded within the meaning of section 163 
(1) of the Indian Companies Aat, Reliance 
was placed upon the judgment of Sir (X, 
Jessel, M. R., in London and París Banking 
Oorporation In re (1), in whioh oase he 
was dealing with the English Statute whish 
is in similar terms to the Indian Ast and in 
which he said: Negligenee is a term which is 
well known to the law, Negligence in paying 
a debt on demand, as I understand 16, i3 


omitting to pay without reasonable exause. 


(1) (1314) 19 Eq. 411 at p. 416; 23 W, R 643, 


- 566 
JAI NARAIN t, BANEEY LAL, 


Mere omission by itself does not amount to 
‘negligence, .' Therefore, I should ^ hold, 


"upon the words of the Statute, that where a — 


“ debt is bona fide disputed by the debtor, and the 

“debtor alleges, for example, that the demand 
for goods sold .and delivered is excessive . and 
says that he, the debtor, is willing to pay 
suoh sum as he is either advised by oom- 
petent valuers to pay, or as he himself con- 
siders a fair sum for the goods, then in that 
oase he has not neglected to pay, and is not 
within the wording of the Statute,” 


In this ease the company alleged there 
was a bona fide dispute and they were willing 
to pay what was found due on the taking of 
&n account, 

Now in this case we do not think it is 
necessary for us to deside finally whether 
there is a ‘disputed claim” in faot; it is 
suffisient for us to say that it appears to the 
Court (1) that on the materials before it 
there is ground for supposing that there 
is a bona fide dispute as to a substantial part 
of the debt on which the winding-up peti- 
tion was based, and (2) that the company is 
solvent, 


Under snoh oirsoumstanoes the proper 
course is a suit: that course the respondent 
did adopt; and the suit which he instituted 
to recover the amount due to him has in 
fact been postponed until after the hearing 
of the suit by the sompany against him 
-and his so-direstors; under these circeum- 
-stanoes we do not think that an order for 
winding-up the eompany ought to have 
been made on the petition until the litiga- 
tion involved in the two above-mentioned snits 
-had been disposed of, 

It follows that in our judgment the learned 
-Judge was not right in dismissing the aom- 
pany's application in toto, 

- - The application was to remove the peti- 
tion from the file, to restrain the issue of 
-advertisement and to stay all proceedings in 
respeot of the petition, and in our judgment 
-the proper order to be made, under the 
-sircumstances of this oase, will be that the 
winding up proceedings be stayed until the 
.determination of the two above-mentioned suits 
viz, the Compsny's Suit (No. 961/15) and 
the respondents Suit (No. 454/16), the ques- 
tion of the costs of the winding up proceedings 
will be determined by the Judge taking snoh 
winding-up proceedings: this will inolude tho 
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costs of the application heard by Greaves, J., 
which is now the subject of appeal. 

We have said nothing with regard to the 
second ground above-mentioned, viz., that 
the petition was presented with an 
ulterior motive: having regard to the son- 
clusion at whioh we have arrived in respeot 
of the first ground, a decision upon the second 
is rendered unneoessary, and, inasmuch as 
there is litigation pending between the 
parties, it seems to us that it is not desirable 
to express an opinion upon any matters 
involved in this application unless it is neses- 
sary and material for our judgment. 

The result will be that the appeal will be 
allowed, the order of the learned Judge 
will be set aside and that the respondent 
will return to the company the sum of two 
lakhs nine thousand rupees, and the order 
above-mentioned will be substituted for the 
order of the learned Judge, The respondent 
must pay the appellant’s costs of this appeal. 

WOODROFFE, J.—-I agree. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
FigsT UiviL APPEAL No, 140 or 1916, 
April 3, 1919. 
Present: — Mr. Justice Rafique and 
Mr. Justice Piggott, 

JAI NARAIN—DszrFESDANT—À PPELLANT 

versus 
BANKEY LAL AND OTHERS — PLAINTIFFS 
— REPON: ENTS, 

Trust, creation of, by Wili—- Vagueness — Committee 
of management limited by author to descendants— Court, 
whether can appoint strangers to committee—Oivil Pro- 
cedure Code Act V of 19081, 8. 92 h —Trustee, new, 
appointment of —Court, power of, to direct delivery of 


property. 


Where by a Willa wakf is created, the objects 
of the charity and the property in respect of which 
tho wakf is created are specified and there 1s a 
direction as to the mode in which the wakf property 
isto be managed and applied, the Will creates a 
trust which is not bad for vagueness, merely because 
the committee is given all sorts of powers regarding 
the management of the properties. [p. 572, col. 2; 
p. 578, col. !.] |. 

Where in a Will creating a trust and nominating 
a committee for the management thereof, the 
test>tor directs thatno one other than 4 descend. 
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ant of hie is to bea member of the committee, 
and none of his descendants is available, or a 
sufficient number of them cannot be obtained, to 
serve on the committee, the Oourt has power to 
add strangers to the committee. [p. 573, cols. 1 & 2.] 

Where in a suit relating to a trust new trustees 
are appointed, the Court has power, under section 
902 (h) of the Civil Procedure Code, to make a decree 
directing the old trustees to deliver the trust pro. 
perty to the new trustees. [p. 578, col. .] 


First Appeal from a deoree of the District 
Judge, Mainpuri, dated the 2nd May 1918. 

The Hon'ble Pundit Motilal Nehru, Messrs. 
Baldev Ram Dave and Heat Lal Banerji, for 
the Appellant, 

The Hon’ble Dr. Te; Bahadur — Sapru, 
Messrs, Surendro Nath Sen, Sttal Prasad Ghosh, 
Girdharilal Agarwala, Uma Shanker Bajpat 
and Baleshwart Prasad, for the Repondents. 

JUDGMBENT,.— The two appsuls Nos. 149 
and 241 of 1916 are sonnected and arise out 
of a guit brought under sestion 92 of the 
Code of Civil Procedure. 

The prinsipal appeal is No. 140 of 1916 
and is by one of the defendants only. It 
appears that there were two brothers, ealled 
Kunj Behari Lal and Sital Prasad, who had 
a considerable joint business at Bawah, 
Kunj Behari had no shildren. Sital Prasad 
had four sone, namely, Banke Bshari Lal, 
Girwardhari Lal, Banarsi Das and Shea 
Narayan. On the 6th of Dasember 91500 there 
wasa partition between the two brothers, 
Kuni Behari and Sital Prasad. On the 21st 
of Desember 1900, Kunj Behari made a Will 
by whieh he gave his separated share to hia 
nephew, Banke Behari Lal, and the eldast 
son of the latter, Jai Narayan, in the propor. 
tion of 7 annas and 9 annas respeatiyely. 
Kunj Behari Lal died some time prior to 
1902. On the 18th of Decombar 1952, Sheo 
Narayan and Girwardhari Lal brought a anit 
against their father and their brothers 
and nephews for partition of the pro- 
party, ignoring the partition of 1900 and 
contesting at the same time the validity 
of the Will of Kunj Behari Lal in favour of 
Banke Behari and his son, The dispute 
between the parties was referred to arbitra- 
tion. The arbitratora upheld the partition 
of 1900 as also the Will of Kunj Bahari Lal, 
They divided the separated share of Sital 
Prasad between him and his desaendants, A 
desree was acsordiungly made in termas of tha 
award on the 16th of April 1903, unler 
which propertg* of the value of about 

s, 02,C00 was giyen to Rital Prasad,- On 
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the 24th of February 150, Sital Prasad 
made a Will in respect of his separated share, 
by which it is alleged he created a wakf 
diresting the erection of a dharamshala and a 
bathing ghai at Etawah and appropriating 
the income to the npksep of both, He died 
a few days after on the 5th of March 1904, 
On the 12th of September. 1904, two 
applicationa were made by Banke Bohari Lal 
to the Municipal Board of Etawah for permis- 
sion fo bnild a bathing ghat on the banks of 
the Jamna and a dheramshala on the land 
mentioned iu the applisation in or near the 
town of Htawah. The two appliaations are 
printed at pages 16 and 17 (R), With 
regard to his applisation relating to the 
building of the bathing ghat permission was 
granted by the Manteipality. His applioz- 
tion about the dharamshala waa refused on 
the ground that the land upon whiah he 
proposed to build was nagul land and pere 
mission sould not ba granted to build upon 
it. Nothing farther was dons in the matter 
for sama years. Banke Behari Lil died on 
the 5th of Marsh 1907. On tha l4th of 
Marsh 1907 Banarasi Das and Sheo Narayan, 
two of the sons of Sital Prasad, brought a 
suit against Jai Narayan, Girwwedhari Lal 
and Gar Narayan for oansellation of the Will 
of the 24:h of February 1205 and for tha 
resivary of their share in tha estate of Sital 
Prasad. In the altarnativa the plaintiffs 
prayed that if the Will of the 24th of Fab. 
raary 1904 was held to be genuine, the direc- 
tions contained therein should be sarried out, 
The defense to the suit was that the Will was 
a valid Will and that it ereated a wakf. In 
Miy i907 aa application was mide by the 
plaintiffs for the amendment of thair plaint, 
praying that the allegation with ragard to 
the validity of the Will be eliminated, and 
that their relief with regard to the maintenanse 
ani observances of the wakf be atlowad. Tha 
amendment was opposed by the defendants 
unsooceasfully. The sase was disposed of on 
the 29th of Jane 1907, and the only question 
before the Court was as to sosts as the relief 
sought by the plaintiffs after tho &mendment 
was praatioally admitted by the defendants, 
A fow daya prior to the deaision of that gase 
Jai Narayan and Rup Narayan brought a 
suit on the 13th of June 1907 against 
Banarasi Das for the resovery of R3. 14,268, 
of whioh Hs. 11,934 was "the prinsipl and 
the balause injersst,; on tha allegxtion that 
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Banarsi Das bad taken a loan from hia 
father and the money was payable to the 
wakf fund. The elaim was resisted on the 
ground that no loan was obtained by Banarsi 
Das but that the sum in question was 
a gift by his father to him in hia life. 
time. The oase wes fixed for hearing on 
the bth of December 1907. On that date 
the first meeting of the committee constituted 
by the Willof tbe 24th of February 1904 
was held and certain questions were put by 
Banarsi Das to the members of the sommittee 
for decision. Among the ssid questions three 
related to three sums alleged to have been 
paid to Banarsi Das, to the daughter of Jai 
Narayan and to the daughters-in-law of 
the family of Sital Prasad. The three sums 
were == 


- Rs, 10,000 to Banarsi Das, Re. 5,000 to 
the daughter of Barke Behari Lal as kannya- 
dan, and Rs, 4,000 to the daughters-in-law of 
the family. 
“ The eommittee same to the conelusion that 
the said three sums were gifts by Sital 
Prasad to the persons named above. Sheo 
Narayan, who was amember of the committee, 
entered his protest against the resolution of 
the committee. The proocedings of the som 
mittee of that date that have been printed 
and are before us show that Sheo Narayan 
objested to one of the resolutions. He has, 
however, in his evidence deposed that he 
objested to all the resolutions passed at that 
meeting and that the word yih has been 


Another resolution of the same eommittee 
was passed to the effect that the olaim 
against Banarsi Das should not be pressed. 


Acoordingly a telegram was sent to the 
Court at Mainpuri where the ease was pend- 
ing, and the claim against Banarsi Das was 
. withdrawn. 

On the 27th of May 1907 a house was 
purchased in Etawah for Rs. 8,500 and a 
dharamshala was started. It is in evidence 
that eharity was dispensed at the place from 
the 14th of August 1907 to the 3rd of June 
1909, and that the expenses during that 
period amounted to Rs. 1,808.8.8. The 
building was sold on the Ist of March 1914, 
and we will refer to this transaction later on, 
Qn the 17th of November 1918, an applios- 
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tion was made by three persons, namely 
Gauri Shanker, Banke Lal and Ujagar Lal, 
to the Legal Remembranser for permission 
to bring a snit in respect of the alleged wakf 
under gestion 92 of the Code of Civil Pro- 
sedure and permission was granted to them 
on the 19th of March 1914. They instituted 
the snit out of whish these two appeals 
have arisen on the 20th of May 1915 against 
the sons of Banke Behari L-1, of Girwar- 
dhari Lal, of Banarsi Das and against Sheo 
Narayan. The latter is the only surviving 
gon of Sital Prasad, It was alleged in the 
plaint that Sital Prasad bad created a wakf 
by his Will dated the 24th of Febrnary 1:04 
and that the wakf property consisted of sash, 
houses, village and jewelry amounting in all 
to the value of Ra 120,000. The trust was 
created ascording to the plaintiffs for the 
construotion and upkeep of the dharamsh.:la, 
the two temples and a bathing ghat on the 
banks of the Jamna, both for the use of the 
Hindu publio. Under the Willa eommittee 
was appointed, consisting of a President, a 
Seoretary and four members. The sommittes 
had not only done nothing in the matter 
but bad been guilty of miscondnot. It was 
alleged in paragraph 6 of the plaint that the 
members of the ocmmittee had been mis. 
appropriating the wakf properety and had 
been deriving undue advantage therefrom 
and had been benefiting their near relations. 
A 8peaifia instanoe of bad faith was given in 
paragraph 7 of the plaint, where it was stated 
that an irresoverable debt due to the firm of 
Banke Behari Lal and Jai Narayan for the 
sum of Re, 16,000 was traneferred to the wakf 
account and a mortgage taken from the 
debtors. The plaintiffs described themselves 
as members of the family of Sital Prasad 
and of the religion that he belonged to, 
They said that they were entitled to wor- 
ship at the temple that was to be built 
according to the Will of the 24th of February 
1:01, as also to bathe at the ghat on the 
banks of the Jampa if that had bean built. 
They, therefqre, said that they had a right 
of astion against the defendants, They 
distinetly stated that the wakf created under 
the Will of the 24th of February 1904 was 
a oharitable and religious publio war. 
They prayed for the following reliefs :— 

(a) 1be present trustees may be. removed 
and pew onea may be appointed acocrcing 
to the disgretion of the Court, 
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. (b) The entire property of the. wakf may 
be delivered over to the new trustees. 

(c) Jai Narayan and Prag Narayan, the 
two adult sons of Banke Behari Lal, should 
be made to furnish an account of the wakf 
properties and to state what and where the 
wakf properties are, They should also be 
made to refund to the wak} fund any sum 
which may have been misappropriated by 
them or by their ancestor or may have been 
lost by mieconduct or negligence of them- 
selves or their ancestor, 

. (d) A scheme for management of the wakf 
property should be laid down. 

(e) Any other relief whish the sirsum. 
&tanses of the case may require ba granted to 
the plaintiffs. 

(f) Costa of the snit be awarded against 
ihe defendant who is found to be at fault. 

The chief contesting defendants in the 
ease were Jat Narayan, and his brother, 
Prag Narayan, who filed a joint written 
statement. They pleaded that the trust in 
question was a private trust and not a 
publio trust: that full discretion was allowed 
by the testator to the members of the com- 
mittee both as to the object of the trust and 
the management of the trast property ; that 
tke dharamshala and the ghat were not built 
besause the funds left for their sonstrustion 
were found to be insufficient; that in place 
of the dharamshala and the ghat the members 
of the committee atarted a sohool and thereby 
earried out the wishes of the testator. The 
instanoe of the mortgage of Rs, 16,000 men- 
tioned in paragraph 7 of the plaint was 
challenged. The defendants said that it was 
a good investment. The list of wakf pro- 
perty given at the foot of the plaint was 
challenged. The last plea was that the suit 
by the plaintiffs was a sounterblast to the 
suit brought by Prag Narayan against Gauri 
Shanker for the recovery of sums misappro- 
priated by his father, Raghubir Dayal, who 
for a long time was the Manib of the firm of 
the defendants. Sheo Narayan, the surviving 
son of Sital Prasad, practically, supported 
the. olaim of the plaintiffs, Both parties gave 
evidenes in the oase, but the account books 
of the defendants were not produced in Court 
in spite of repeated demands till a very 
Jate stage, when they sould be of no use 
as the evidenes in the «ease bad closed. 
The learned Jniga who tried the oase, 
after 9 careful oonsideration of the evidensa, 


INDIAN OASES, 


569 


eame to the following sonelusions. That 
the Will of the 24th of February 1404 
created a abaritable and religious publio 
wakf; that the plaintiffs had a right to 
sue; that the sommittee had not garriod 
out the objects of the w2kf: that some of 
the membars of the committee had been 
guilty of miseonduet and that the instanoe 
given by the plaintiffs as well as the 
relinquishment of the elaim of Rs. 10,000 
against Banarsi Das together with the 
payment of the sum of Rs 5,020 ta the 
daughter of Banke Behari Lal were some 
of the instanses of bad faith; that the 
trust property was worth Rs. 53,009 and 
that Jai Narayan should render aseounta 
to the new committee whioh the Judge 
appointed. We have already remarked 
above that there are two appeals in the 
ease, The prinsipal appeal is by Jai 
Narayan and the sonnested appeal is by 
the plaintiffs, We shall dispose of both 
appeals by one judgment in the prinoipal 
ease of Jai Narayan. 

The argument on behalf of Jai Narayan 
is somewhat different from that whish was 
put forward in the Court below. We shall 
first give the heads of the argumenta of the 
learned Counsel for him and then disouss 
them sertatim. It is sontended on behalf 
of the appellant Jai Narayan that the 
Will of the 24th of February 1904 oreated 
no w.kf at all; that if by straining ofthe 
language it be held that the Will did oreste 
a wakf, that wakf was a private one, In case 
the wakf is held to be a publie one for 
charitable and religious purposes, then it is 
bad for vagueness, Moreover, the members 
of the sommittee have from time to time 
dealt with the wikf property honestly and 
to the best of their judgment and ability 
&nd no misappropriation of any portion of 
the wa*f property has been made, nor has 
any bad investment been deliberately ma 7e 
by any members of the committee of the 
wakf fund. A wakf in respeat of the village 
of Kutubpur had been made sometime prior 
to 1904 and no new wakf sould be areated 
by the Will of 1904 and, therefore, the village 
should be left ont of account. The aum 
found by the learned Diatrist Judge as wiki 
property is wrong ani the real amount is 
Rs. 33,550-7-9. It is further contended that 
all the defendants should have bən made 
liable, if a all, for rendition of assount and 
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delivery of the trust property. The order 
of the learned Distriet Judge with regard 
to the delivery of trust property is ohal. 
longed on the ground that itis ultra vires, 
as no auch order oan be made under section 
$9 of the Code -of Civil Prosedure. As to 
the constitution of the new committee objeo- 
tion is taken to tbe appointment of Brahma 
Narayan, who is not among the descendants 
of Sital Prasad. 

Before discussing the merits of the 
first objection that the Will did not 
ereate a wakf at all, we would remark 
that this objestion was not taken by the 
defendants ‘in their written statement or in 
the argument before the lower Court or in 
the grounds of appeal before this Court. 
We have, however, allowed the learned Counsel 
to urge and argue the point, He contends that 
the language of the Will only expresses & 
pions wish of the testator and does not posi- 
tively ley a command upon the members of the 
eommittee to do any of the things suggested 
in the Will. Therefore, the words are pre: 
eatory and cannot be said to oreatea valid 
trust, After & careful perusal and examina. 
tion of the language of the Will which, by 
the way we may remark here, we have 
seen and considered in the original, we are 
unable to agree with the learned Counsel. 
The words of the Will bearing on the point 
under diseussion are as follows:— 

"í, therefore, give it in writing as regards 
the said property that I shall remain in 
proprietary possession of the property dur- 
ing. wy lifetime, that as regards the 
moveable and immoveable properties that 
might remain in my possession at the time 
of my death I makea Will as follows, A 
committee should be formed to aarry out 
the directions given below:-—The committee 
would have all sorts of powers regarding 
the management of the said properties. My 
eldest sop, Banke Behari Lal, should be 
appointed as the president (of the committee), 
Banarsi Dar, my third son, should be the 


the seoretary, and Sheo Narayan, my 
fourth son, Jai: Narain, son of Banke 
Behari Lal aforesaid, Gur Narain, 


con of Girdhari Lal, and Gauri Shanker, 
son of Raghubix Dayal, should be appoint- 
ed asthe members of the said committee.” 

After giving ‘certain direotions about the 
constitution cf tte committee the testator gces 


‘on to ssyir-- ^ cc 
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"I consider it advisable to give -soma 
of the directions below. The committee, 
so far as possible, shall be bound to comply 
with them, i 

(a) Bisrant (ghat) Sri Jamunji should 
be built in Etawah at a sost of abont 
Ra, 2,500. 

(b) A dharamshala sontaining two temples, 
one of Sri Mahadeoji Maharaj and the other 
of Sri Thakurji Mharaj, should b» bail: in 
Etawah at a eost of about Re. 5,000. 

(c) In the said dharamshala eash of the 
four sons of mine should cause 4 amall 
rooms to be built at his own oost, under 
the management of the eommittee, with 
reference to the plan of the dharamshala, 
The amount that might be given in charity 
on the ossasions of the marriages of .my 
sons, grandsons or their male shildren should 
be given in this wakf fund to the extent 
of 1/4th, Should any one fail to do so, he 
and his sons shoold be debarred from. holding 
any of the aforesaid offices so long as 
they do not comply with the above directions, 

(d) The principal amount of sash or the 
property should not be utilised in defraying 
any expenee other than those enumerated 
above, So far as possible about, 3/4ths of 
ihe income yielded thereby, ?. s, interest or 
profits sBould be spent on the following objests 
according to the diseretion of the committee 
or on any other ast of sharity." 

The objests of sharity are then specified, 
The rest of the Will relates to the powers 
of the president and the seeretary and the 
mode in which the wakf property -shall be 
managed, There is a  distinst  direetion 
that the income and the expenditure 
of the property shall be daily entered in 
the aesount book. it is elear from the 
language of the passages we have just quoted 
that the Will in question did sreate a wakf. 
The argument on behalf of the appellant 
is founded upon the diseretion allowed to 
the eommittee, but that diseretion relates 
only to the management of the properties 
and not to the objests for which the wakf 
was created. The words of the Will are:— 
“The committee would have all sorts of 
powers regarding the management of the 
said properties,” It is nowhere stated in 
the Will that the committee sould, if 
they chose, divert theuse of the property from 
the objects for which the trust was criated, 
16 is true that where charities aro mentioned, 
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the testator gives discretion to the committee 
to spend the insome on the charities 
mentioned by him as well as any other 
that the sommittee might think proper, 
but the language would not bear the 
construction tried to be put upon it by 
the learned Counsel for the appellant, to 
the effect that the charities spesified in 
the Will sould entirely be ignored by the 
members of the sommittes. . The descend- 
ants of Sital Prasad themselves understood 
the Will to ereate the trust. This is not 
only apparent from the written statement 
in the present case but also from the 
written statement filed in the suit of 1907, 
already mentioned above, as also from the 
applications of Banke Bahari Lal made to 
the Municipality on the 12th of September 
1904, There were 12 meetings of the 
sommittee in all from 5th of Desember 
1907 to the 29th of July 19:5, and at 
all those meetings the trust waa recognised, 
We are, therefore, of opinion that the Will 
does create a trust, 

The contention for the appellant that it 
is a private trust has also no forse. The 
objest of the trust was the aonstrua- 
tion of a dharamshala and of a bathing 
ghat, at both of which not only the 
members of the family of the” testator or 
the members of his religion but presum- 
ably the Hindu publio would have acsesa. 
There were to be two temples in the 
dharamshala to which the Hindu publie 
worshipping the idols to be installed in 
those temples would have free assess. The 
feeding and the slothing of the poor who 
visited or resided in the dharamshala and 
the free distribution of medisine would 
also go to show that the trust was a 
publis trust. In faot Banke Behari Lal 
in his appliaations to the Munisipality, 
when asking fcr permission to bnild a 
dharamshala and & bathing ghat, deseribes 
the trust to be a publio trust. We will 
quote one or two sentenses from his 
appliaations. In his application for build- 
ing the ghat he says as followa:— Acoord- 
ing to the directions given in bis Will by 
.my deceased father [ wish to construct 
two pakka built vrshrunts for the good of 
-the publio and the benefit of the soul in 
the next world. | pray that the Govern- 
ment may, for-the benefit of the general 
. publis 353. tha poor, be pleased, eto, etc.” 


INDIAN OASES, ` 


571 


In his application for permission to build 
a dharamshala he said: — 

"At the time of his death my father 
made a Will for construstion of a dharam- 
shala as well. I also want to exeoute the 
Will &foresaid for the benefit in this world 
and in the next world as well as for 
publio good. I file’ herewith two copies 
of maps and pray that for the purpose 
of doing good to the poor, for publis and 
eharitable purposes, the dharamshala may 
after local inspection be permitted to be 
conatruoted." 

At the various meetings of the sommittee 
that took place from time to time it was 
prominently brought out in the proceed. 
ings that the trust was a public trust. 
The proceedings are printed from pages 28 
to 42 (A). We have no hesitation in 
holding that the trust created by the Will 
is a publie trust for charitable and religious 
purposes. 

The sontention with regard to vagueness 
was, however, strongly pressed before us 
by learned Counsel for Jai Narayan. In 
respect of this contention also we have 
to remark that if was not urged in the 
Court below at any stage of the oase, nor 
does it find a plase in the grounds of 
appeal here. The argument is again urged 
on the basia of the power of diseretion 
given to the committee by Sital Prasad. 
It is contended that when the sommittes 
had full disoretion to do as they thought 
proper both with regard to the objeet of 
the wakf and the manner of managing of 
the wakf property, there obviously was 
vagueness in the oreation of the trust. 
We do not find from the Will that full 
and unlimited power was given to ths 
aommittee to do what they liked both with 
regard to the object of the wakf and tbe 
management of the property. Ona the 
contrary we find that the only discretion 
given to the committee was with regard 
to the management of the trust property, 


‘and that with the  qualifieation that the 


corpus of the property sould not be dealt with, 
The oommittes had also to a certain extent 
discretion as to the expenditure of s 
portion of the ineome e on aharity other 
than the sharities speoified by the testator. 
Tina learned Counsel for the appellant first 
assumes that the Will left everything to 
the members of the committee gad then 
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bases bis argument on tbe plea of vagueness. 
As we have already remarked above, the 
Wil distinotly and slearly lays down the 
direstion that a dharamshala and a bathing 
ghat are to be built and that three-fourths 
of the ineome of the wakf property is to 
be spent in the upkeep of the two buildings 
and -towards the support of the poor and 
the needy who visited the dharamshala and 
on the free distribution of medisine to the 
sick, There is: no vagueness about these 
objeots at all, nor is there any disoretion 
left to the members of the sommittes 
abont them. For the appellant several 
eases have been cited in support 
of the contention that the trust created 
by the Wil is bad for vagueness. Gokool 
"Nath Guha v. Issur Lochun Boy (1), Mussoorie 
Bank Limited v. Albert Oharles Raynor 
(2), Kumarasami v. Subbaraya (3), Run- 
chordas Vandravandas v, Parvatibat (4), Jugal- 
kishore v. Lahshmandas (5), Grimond v. 
.Grimond (6), Blair v, Duncan (7). 


In the Bombay sase (4) the property was 
left by the testator to the trustees for 
making dharamshala. It was held that 
‘the word dharm dan had so many various 
‘meanings that it eould not be decided for 
what purpose the testator left the property, 
The dediestion was held to be void for 
.-ansertainty. The sesond Bombay case to 
-be found at page 659 (5) is really against the 
-.gontention of the appellant. In that case 
it was held that because the dharamshala 
was attached to the temple and there was 
-a Girestion for the maintenance of a 
-sadabart, the intention of the founder was 
„to devote the property to publie, religious 
-and eharitable purposes. 

1n the Madras case (3) & Hindu by his 
Will, after appointing certain persons exe 
sutors for the purpose of managing his 
estate after his death, gave them the 


(1) 14 OC. 222; 11 Ind. Jur. 384; 7 Ind. Dec. (x. s.) 


T. 
(2) 4 A. 500; 9I. A. 70; 4 Bar P, 0, J. 846; 2 Ind. 


Dec, (x. s.) 968. 
(8) 9 M. 325; 3 Ind, Dec. (x. s.) 622. 
(4* 23 B. 725; 1 Bom. L. R. 607: 3 O. W. N. 621; 26 
Y. A. 714 7 Bar. P. O. J. 548; 12 Ind. Deo (N s.) 485. 
(6) 23 B. 659; 1 Bom, L. R. 118; 12 Ind. Dec. iN. s.) 


440. 

(6 (1005) A, C. 124 74 L.J. P.C. 3$592L T. 
477; 21 T. L. R. *23. 

(7) 1909 A. 0. 875; Ti L. J. P, O. 22; 60 W: R. 869; 
,86 L T. 19; 18 T, L. R 104, 
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following direstion: “You should give my 
brothers, their wives and children aseording 
to your wishes.” The oontention ‘for the 
beneficiaries was thata trust had been created 
in their favour, Their contention was dis. 
allowed, on the ground that the words of the 
testator mentioned above did not oreate a 
trust as they were not suffiaiently imperative 
and too vague and general. 

The oase of Mussoríie Bank Limited v. _ 
Albert Oharles Raynor (2) is also distin- 
guishable from the present ease. In that 
case property was left by the testator to- 
his wife completely, with a wish that when 
no longer required by her he hoped that 
she would deal justly by her oshildren, 
It was held that the Will ereated no trust 
and that the words were neither wall 
defined nor imperative. 

In the ease of Blair v, Duncan (7) a 
lady by a oodisil in herown handwriting 
directed her trustee thatin & oertain event 
one half of the residue of her estate 
should be &»plied for such  sharitable or 
public purpos3s as the trustee might think 
proper. The words were found to be much 
t20 vague and unsertain to oreata a valid 
trust, 

In the oase of Grimond v. Grimond (3) 
property wat left to the trustees for applica» 
tion to oharitable or religious societies or to 
such institutions as the trustees might 
select, E 

In both the English cases the word. " or ” 
was taken to be disjunetive, and if was 
held that the language of the testator 
was muoh too vague and uncertain as to 
the object of the trust. We do not think 
that any of the eases relied upon by the 
learned Oounsel for the appellant helps 
him. The oorrest principle to determine 
the validity of a trust, in the words of an 
eminent English Judge, is whether “ the 
testator has pointed out the object, the 
property and the way in whioh it shall 
go." In the present case the objests of 
the trust ara distinctly specified in the 
Will by Sital Prasad, namely, the building 
gh.t and the dharmashala and 
their maintenance and oertain charities, 
The property is also spec fied in the W il, 
for he says that the property in respeot 
of which he erectes the trust is that in 
respest of whish he obtained a deoree on 
the 16th of April 1993, and the way in 
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whioh the property was to be applied is 
also definitely stated in the Will, namely, 
the upkeep of the ghat and the dharmashala 
and the support of the charities mentioned 
in the Will. We, therefore, hold that the 
trust created by Sital Prasad is not bad 
for vagueness. 

The 4th objeotion relates to Kntubpur. 
It is said that no trust could have been 
ereated in respeot of it by Sital Prasad, 
Inasmuch as he himself admits by the Will 
that a former trust existed in respest of 
it, This plea was not taken in the Conrt 
below at any stage of the case. The desision 


of the question really depends upon evidenee,. 


which would dicclose the fasts and oiroum- 
stances under whioh the former trust with 
regard to Kutubpur was made, It is quite 
sonosivable that Sital Prasad himself made 
& irust in respeet of Kutnbpur in language 
wbhieh left him the power in his own life- 
time of creating another trust in respeat of 
it. The deferdants bad suffisient oppor- 
tunity to meet the case of the plaintiffs and 


they could have shown by evidenos oireum- 


pstanees under whioh the original trust in 

respeot of Kutubpur wasoreated. We, there. 

fore, disallow the objestion. 
ie # * * * * * 

The cbjection of tho appellant to that 
part of the decree cf the lower Court whish 
direeís delivery of thetrust property to the 
new trustees is also without foundation. 
Jt is contended that sueh a deoree ig 
not within the purview of seation 92 of 
the Ocde of Civil Procedure. We think 
that clause (A) of cestion 92, Civil Prosedure 
Code, to the effect “ granting suoh further 
or other relief as the rature of the ange 
may require " empowers à Court to make 
Buoh a deoree as the lower Court has done. 
This view is not withont authority. It has 
been adopted in ore or two oases both 
here and in Caloutta, 

A very strenuous objection is taken to 
the appointment cf Dharam Narayan to the 
new committee, on the gronhd tkat the 
Will of Sital Prasad distinetly laid down 
that no one other than from among his 
descendents was to be a member of the 
committee. lt is true that there is such 
a provision in the Will, but if by death or 
refusal or miseondnuct of the deseendants 
of Sital Prasad “it appears that none of 
thom is available for service of the committee, 
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or if a snffoient number of them cannot 
be obtained to serve on the committee, the 
Court has power to add even straugers 
to the sommittee. In ary other view of the 
law a trust oculd be defeated bya trustee 
or trustees by refusing to aot or by misoon- 
dusting themselves or by their death, if by 
the terms. of the trust the sppointment to 
the sommittee had to be made from the 
desecendants of the testator only. Lewin 
in his book on “ Trust ” talking of a ease. 
like the present says:— 


"If trncteos either die in the testator’s life- ' 
time or deeline the office or disagree among 
themselves as to the mode of exeeution or- 
do not deelare themselves before their: 
death or if from any other aoiroumstanee 
the exercise of the power by the party 
who is entrusted with it becomes impossible, 
the Ccurt will substitute itself in the plase. 
of the trustees and will exercise power by’ 
the most recsonable rule,” vide page 1050,: 
We thick (hat the learned Judge was right 
in appoizting Db&aram Narayan to the oom.» 
mittee; the latter, though not a descendant of 
Sital Prasad, isa distant collateral. 


Both the appeals, therefore, fail, 

We modify the decree of the Court below 
by deleting from it the direction to Jai 
Narsyan to render aocounta to the new som- 
mittee and instead we direst that the first 
three defendants should pay to the new som. 
mittee He, 48,000 with interest at 4 per 
sent. per annum from the 5th of Maroh 
1904 to the date of payment less a sum- 
of Hs. 1,868, and to deliver the houses 
and the share in the village of Kutubpur 
to the new oommitte. The rest of the 
decree is maintained. 

The appeal of Jai Narain is dismissed. 
with ooste, including in this Court fees on 
ihe higber scale. 

Tbe oross-objestion of Sheo Narain about- 
his sosts is dieallowed, 


Appeal dismissed, 


nh 
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BOMBAY HIGH COURT, 
SEGOND, Civi, APPEAL, No, 711 or 1918, 
Desember 18, 1919. 

Tresent; —Sir Norman Maoleod, Kr., 
Chief Justiee, and Mr. Justice Grip 
. GANPATRAO APAJI JAGTAP— 
PLAINTIFE— À PPELLAWT 
veraus 
BAPU TUKARAM — DEFENDANT— 
HEgt*PONDENT, 

Evidence Act (I of 1872), 5. 92, prov. 6—Document, 
party signing, whether can alter nature of, at regis- 
tration—Intention of parties, evidence of, when admis- 
sible. 


“A party who has put his signature to a document 
which is_clearly a sale-deed, cannotalter the nature 
of that document by writing on it when the docu- 
mentis registered that it means something else 
than it really appears to be. [p. 575, col 1.] 

Where a document itself is a perfectly plain, 
straightforward document, no extrinsic evidence 
isrequired to show in what manner the langüage 
of the document is related .to existing facts It is 
only where the terms of a document itself require 
explanation, that evidence can be led within the 
réstrictions laid down by proviso 6 to section 92 of 
the Evidence Act. [p 076, col. 1.) 

' Appeal from the decision of the Joint 
Judge at Poona,in Appeal No. 44 of 1914, 
reversing the decree passed by the Sesond 
Olass Subordinate Judge at Baramati, in Civil 
Suit No, 293 òf 1912, 

Messrs. G, S. Rao and B. E. Mehendale, for 
the Appellant. 

Messrs. Jinnah and S. R. Bakhale), ior 


the Respondent. 


JUDGMENT.—The plaintiff brougbt th s 
suit to redeem the plaint land which hud been 
mortgaged to the father cf the at defend- 
ant by three brothers Balvantrao, Namaeu 
and Tatya by a deed of mortgage for Rs. 700 
on the 8th August 1865. One Renj pur. 
ported to buy the eqnity of redemption by 
a sale-deed in 1867, andthe present piaint- 
iff is an assignee from Ramji. After the 
three brothers had exeented the deed iu 
favour of Ramji in 1867, two of them Tutya 
and Namdeo purported to sell to two persocs 
Savlya and Pandu their right in the equity 
of redemption, and thereafter in execution 
of a desree against Balvantrao his right in 
the equity of redemption was put up tor sale 
and bought by thg ist defendant. Toe ist 
defendant also alleges that as Saviya and 
Pandu filed a redemption sni. and after 
getting a decree for redemption tajea to 
redeem tbe property, their right to redeem 
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was varred, and, therefore, the Ist defend.. 
ant became entitled absolutely to the mort- 
gaged property. 

The proceedings have gone throngh various 
phases in the lower Courtr. In the trial- 
Court the plaintiff was granted a podem: 
tion desree which appears at page 19. 

On appeal the oase- was remanded to the 
trial Court for findings on the following 
issucct:-- Was the sale deed to Ramji in 
1867 really & mortgage; if it was a mortgage, 
to what relief is the plaintiff entitled ? 

The oase on remand eame before another 
Subordinate Judge, and he referred to the 
facets already recorded, and came to the oon. 
elusion that what purported tobe a sale to 
Ramji in 1297- was really a mortgage, and 
on that finding he held that the plaintiff 
was entitled to recover Rs, 1383 5 4 as 
secured on Survey No. 120 ont of the plaint 
land. ~ 

The oare then eame back to the lower 
Aprellate Court again before another Judge, 
who dismissed the suit on the ground of 
limitation. 

We are of sites that both Courts have 
taken info consideration evidence which they 
ought not to bave taken in construing the 
dosument ‘of 1867, whioh is Exhibit 71 in 
the oase, That ia slearly a ssle-deed, looking 
at the language of the de oumant. There 
oan be no two words about that. If is 
difficult to see how any discussion could bave 
arisen, and how any decision oould have 
been arrived at, that the:dooumernt on tbe 
face of it was anytbirg ele except a sale- 
deed, md as far as I san gather from the 
judgn eutr, both Oourts refer to it as a sale- 
deed. An attempb was made by the defend- 
ani to show that the tra&nraa: iun evide noed 
by that dosument wasa sham transaction, 
but he failed entirely to prove that allega- 
tion. But the Appellate Court has come to 
the souciusion trat Exhibit 71 must be read 
as & mortgage. The learned  Juage haa 
rightly excluded the evidence of intention. 
Bat he has admitted exactly the same evidense 
that would have been admitted if evidence 
of mteution had been aliowed, under proviso 
6 to seotion 92 of the Indian Evidence Act, 
ana he has some to the sonclusion really 
that when the parties executed the sale deed, 
ttey intended that it should be a mortgage 
trausagti0n. The only oiccumstanoce upon 
whieh the: defendants sould possibly rely 
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for their contention is the statement made 
by Balvantrao when asknowledging exeoution 
before the Registrar, in which he referred 
to the document as a sale by way of a 
mortgage. I eannotsee myself how a party 
who has put his signature to a doeument, 
whieh is slearly a sale-deed, san alter the 
nature of the document by writing on it, 
when the dosument]is registered, that it means 
something else than it réally appears to be. 
Then the learned Judge has sonsidered 
various fasts with regard to the value of 
the property and the inadequacy of son- 
sideration, all which may be evidence that 
the three brothers, when they exeouted a 
Bale.deed, intended that it ahould be a 
mortgage. 

We think the sase elearly somes within 
the decision in Datteo v. Ramchandra (1). 
Sir Lawrence Jenkins, Chief Justice, 
said : 

"If we look to the deed alone, it is olear 
ihat the deoree is oorreot, and that the 
plaintiffs father parted with his interest in 
the property. Bat it is said tbat the circum. 
stances to which we have alluded require 
that we should draw an inference that the 
dooument is nat-what it appears to be, We 
ean only understand that as meaning that 
the dosument was aescompanied by a senten- 
poraneous oral agreement or statement of 
intention whioh must be inferred from these 
several circumstances. But it has been point- 
ed out by the Privy Counsil in Balktshen Das 
v. W. F. Legge (2) that in questions of this kind 
the Courts in India must be guided by sestion 
92 of the Evidence À3t." 

The defendant has relied upon a dietum 
of the Privy OCounaill in Jhanda Singh v. 
Sheikh Wahid-ud-din (3), where their Lord- 
Bhips say: 

“It was not disputed that the test in 
such oases is the intention of the parties 
to the instruments, That intention, however, 
must be gathered from the language of the 
doouments themselves viewed in the light of 
the surrounding circumstances.” : 


(1) 7 Bom. L. ER. 669; 39 B. 119. 

(2) 24 A. 143 at p. 169; 2 Bom. L, R. 578; 4 C. W. 
N, 158; 27 I. A. 28; 7 Sar, P. C. J.601; 9 Ind, Dec. 
(N. 8.) 1180. 

(3) 36 Ind. Cas, 38; 19 Bom. L. R. Lat p 5; 31 M. 
L. J. 780; 21 C. W. N. 06; 20 M, L. T. 624; 14 A. L. 
J. 1489; 33 A. 670; (1916) 2 M. W. N. 670; 6 L. W. 
vx Eid L-J. 524, 10 Bars L. T. 181; 43 I, A. 284 

"P 
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That is evidently a referense to proviso 6 to 
sestion 92 of the Indian Evidence Aat which 
states that “any faot may be proved which 
shows in what manner the language of a doou- 
ment is related to existing facts.” That is one 
of the provisos whish is the despair of the 
Judge and the joy of the lawyers It may 
be read in many ways. But it is not easy 
to see in what sort of a sasa this proviso 
would be direatly applicable. If you have 
to look at surrounding sireumstanees in order 
to ascertain the intention of the parties 
which has already been clearly expressed in 
the deed, if seems to me it woald be very 
easy to go over the line and attempt to prove 
from the surrounding ciraumstanoes that the 
intention of the parties was not what it ap- 
pears to be. A very general statement no 
doubt is made by the proviso, and what 
their Lordships say in the passage I have 
just read ia merely a repetition of the proviso, 
But on reading the whole of the judgment in 
that oase, it seems olear that they had not 
applied that proviso to the fasta of ‘that 
cage, as they merely considered the two 
dosuments before them and gave them the 
construction whieh they thought was the 
proper one from the osonsideration of what 
was written in the dcoumenta themselves. 

We have also been referred to the deoision 
in Maung Kyin v, Ma Shwe La (4), But the 
fasts of that oase are entirely different, 
because there the interests of a third 
party were involved. The head-note* says: 

“The language of seotion 92 of the Evidence 
Act, 1572, with regard to a ‘contrast, 
grant or disposition reduoed to , Writing’ in 
terms applies, and applies alone, ‘as between 
the parties to any suoh instrument or their 
representatives-in-interest.’ Wherever, ascord- 
ingly, evideres is tendered as to a transaotion 
with a third party, it is not governed by the 
eec ion or by the rule of evidence whioh it 
contains, and in such a ease, therefore, the 
ordinary rules of equity and good sonssisnea 
some into play unhampered by the statutory 
restriotions,...Ín this ease both the grantor 
and grantee in transactions by deed re- 
garding oertain land were shown by the 


evidense to bave dealt with it with the 

(4) 42 Ind. Cas. 642; 46 C, 320; 20 Bom. L. R. 278; 
15 A. L. J. 825; 83 M. L. J. 64$; 8. POL, W. 185; 6 L, 
W..777; 22 C. W.N, 257; 28M. L. T. 385 27 C. L.J, 
175; (1918) M. W, N. 300; 9 L. B. R. 114; 11 Bur. 
L. T. 2); 44 I, A. 286 (P. 0c, . 


*Head-note of 46 OE 


sasa jangane JABANG tte ipa Pahan -— we gg M a mitung 
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knowledge that it belonged to a third person 
who was not a party to the deeds or a 
representative-in-interest of  s& party’ to 
them... Beld, that section 92 of the Hyidense 
Act was no bar to the admission of evi- 
dence to show what wasthe true nature 
of the transastions: it did not prevent 
fraudulent dealing with a third person's 
roperty.” 

s In Pulkishen Das v. W. F. Legge (2) their 
Lordships said: 

“The ease must, therefore, be decided on 
a sonsideration of the contents of the doou 
ments themselves with such extrinsic 
evidense of surrounding circumstances as 
may be required to -show in what manner 
the language of the dooument is related 
to existing faots." 


That appears to me to show that where 
a doeument itself is a  perfeotly plain, 
straightforward dooument, no extrinsic 
evidence is required to show in what 
manner the-language of the dooument is 
related to existing fasts. There may be 
eases where such extrinsic evidenaé ia 
required, and ib will, therefore, be admitted, 
But it oan only be in suoh sases where the 
terms of the documents themselves require 
explanation, and then evidenca oan be led 
within the restrictions laid down by the 

180. 
nahen I may refer to the sase of J honda 
Singh v. Sheikh Wahid ud-din (3), __ where 
their’ Lordships, after dealing with the 
English oases on the subject, said: 

“There is one other remark of Lord 
Cranworth’s in Alderson v. White (5) 
which is partioularly applicable to the 
present oase. He said: { think a Court 
after a lapse of 80 years ought to 
require cogent evidence to induce jit to 
hold that an instrument is not what it 
purports to be) ” 

So assuming in this case we are pre- 
pared to. allow evidenae to show that this 
document is not a sale deed but something 
else, still on general principle it would 
sertainly be extremely undesirable, after 
the document had stood more than fifty yeare, 
to allow evjdence to be led to show 
that the dosument is not what it appears 
to' be on the faos of it, unless it be de. 


5) (1858) 2 De G. & J. 97 at p. 106; 4 Jur, (N, s.) 
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monstrated to our complete satisfaction 
that the Legislature entitled us to 
admit such evidence The learned Ap 
pellate Judge seems to have been led away 
by the use of the words “ereditor and 
debtor” in Exhibit 71 as showing that 
the position of creditor and debtor  oon- 
tinued after the dosument was executed. 
But from the eontents of the document 
itself if appears that part of the eonsidera- 
tion was the amount previously due, and 
that accounts for those words being used. 
In my opinion, therefore, the desree of the 
lower Appellate Court must be set aside 
and the original order of the trial Court 
allowing the plaintiff to redeem on pay: 
ment of Hs. 466-i0-8, eta, must be re- 
stored. Up to 19th Desesmber 1913 the 
defendants are entitled to their  oeosts. 
After that the plaintif is entitled to his 
costs, 
Decree set aside, 


ALLAHABAD HIGH COURT. l 
SecoND Civit, Arrear No 1185 or 1917, 
February 23, 1920, 
Present:— Mr. Justice Piggott and 

. Mr, Justice Walsh, 
MATA PRASAD SHUKUL AND ANOTHER = 
PLAINTIFE3— APPELLANTS 
VOTSUS | 
Musammat DEVI SHUKLAIN AND OTHERS —. 


Derenpants— RE«PONUGEN18. 

Hindu Law — Widow —Alienation — Legal necessity — 
Consent of sversioners, effect of —Civil Procedure Code? 
(Act V of 1908., s. 11—Res judicata, applicability of 
—Test—Competency of former Court to decide subse-. 
quent suit. . 


ra 


Where a reversioner personally consents to an’ 
alienation by a Hindu widow, and acts for the ven- 
deo in acquiring a portion of the property sold, he,- 
personally, is estopped from subsequently asserting 
that there was not legal necessity for tbe transfer. 
[p 679, cel !.] 

The consent of the nearest reversioner to such 
an alienation is strong presamptive evidence of the 
fact that there was legal necessity. [p 5*0, col. 2 j. 

In determining whether a decree operates as ves 
judicata in a subsequent suit, the test is whether’ 
the Court which tried the former suit had juris- 
diction to entertain the subsequent suit; if ib had ' 
not, the decision in the previous suit does nob: 
operate as res judicata to" bar: the subsequent suit, 
[p. 579, cols, 1 & 2.] 
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Second appeal from the desision 
Additional Judge, Gorakhpur, 
4th of. May 1917, 

Mr. Harbans Sahat, for the Appellants. 


te Kamala Kant Verma, for the Respond- 
ents, 


of the 
dated the 


: JUDGMENT. 

. Piasorr, J.— This is a second appeal in 
a oase in which the plaintiffs claimed 
oertain property as the nearesf reversionera 
under the Hindu Law to the estate of 
one Mangal Nath, who died in 903, It 
is common ground that possession over the 
estate of the deceased passed to his mother, 
' Musdmmat Lekhraji, and we must take itthat 
she took the same asa Hindu widow. On 
January lst, 1905, Lokhraji exeouted a deed 
of sale by which she purported to. transfer 
outright the bulk of the landed property 
which had come to her from Mangal Nath 
‘to four vendees. One of the reliefs sought 
‘ia to bave tbis alienation set aside, or at 
least to have it deolaréd inoperative after 
‘the death of the vendor. This is not the 
first litigation to whieh this sale deed has 
given rise; and es there is an issue of 
res judicata raised in the present suit, it 
‘will be convenient to consider at once the 
‘oircninstarees under which the ¿previous 
suit was brought and the effect of the deci- 
sion arrived at. i . 

The husband of Musammat Lekhraii was 
one Hars Nath. He was the only son of Har 
Sewak Shukul by that gentleman’s seoond 
‘wife, but he had no fewer than five half 
‘brothers, sora of Har Sowak by his first 
wife. In 1905 the nearest reversicners 
living to the estate of Hans Nath, or of 
‘his son Mangal Nath, were four grandsons 
of Har Sewak, eons of two of his sons by 
his first wife, named Nakehed and Bachoha. 
"The sons of Nakehed were Mata Parshad 
‘and Kalka Parshad, while tbe sons of 
Baeheha were: Kashi Parshad and Brij- 
‘nath, Of these the last named was a minor, 
living jointly with his brother Kashi 
'Parshad. Amongst the more reote rever 
sioners were two -great grandsons of Har 
Sewak named. Lalta Parshad and Nath 
"Parshad, the sons of a grandson named Ohan- 

“dra Obed. The-sale by Musammot Lekhraji 
was 10 favour of the wives of Mata Parshad, 
_Kalka Parshad, Lalta Parahad and Nath Par 
shad and the sale-dted was attested by Kasbi 
Parshad as & marginal witness. The sui fled 
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in 1908 was instituted by Murlidhar, another 
great-grandson of Har Sewak’s, being 
the grandson of a son by the first wife, 
named Nageshar. The vendees were of 
sourse impleaded along with Musammat 
Lekhraji, but Nath Parshad appeared in 
the array of defendants as the heir of his 
wife who had died in the interval, Kashi 
Parshad and Brijnath were also impleaded 
as defendants, but were subsequently added 
as plaintiffs at their own request. Kashi 
Parshad deslined to act as guardian ad litem 
for his minor brother, so that Brijnath was 
represented by his mother. The suif was 
for actual possession of the property sovered 
by the deed of sale, one of the allegations 
in the plaint being that Mangal Nath had 
died while a member of a joint undivided 
Hindu family with the plaintiffs and others, 
so that Musammat Lekhraji had no title 
whatever to the property with which she 
purported to deal. In the alternative, 
however, a declaration waa sought that the 
sale deed of January ist, 1905, passed 
no title to the vendees beyond the lifetime 
of Musammat Lekhraji and would not affest 
the rights of the reversioner or reversioners 
entitled to succeed to Mangal Nath’s estate 
on the death of that lady. The trial Court 
dismissed this suit on a variety of grounds, 
It found that Mangal Nath died as a separat- 
ed Hindv, and wenton to hold that there 
was a misjoinder of scanses of, action in- 
volved in the attempt to obtain alternative 
relief by way of a declaration as to the 
ineffectiveness of the transfer beyond the 
death of Musammat Lekhrajt. For this 
reason perhaps the Court deolined to go 
into the question as to whether there was 
legal necessity for the transfer. It held, how- 
ever, that if the suit were to be treated 
as one brought by a reversioner to contest 
an alienation bya Hindu widow, then Murli- 
dhar was not entitled to maintain such 
& suitin the presence of nearer reversion- 
ers. Aa against Kashi Parshad it found 
that he had assented to the transfer and 
waa perronally estopped from contesting 
it; finally it held that Kashi Parshad’s 
ascent bound his minor brother Brijnath. 
Against this decision only” Murlidhar and 
Kachi Parshad appealed; the latter did not 
take the trouble to see thatan appeal was 
also preferred, if only naa matter of form, 
on behalf of Brijnath. In 1£09, while 
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this appeal was pending, Musammat Lahkraji 
died. The appellants Murlidhar and Kashi 
Parshad thereupon petitioned the Appellate 
Court to be permitted to withdraw from 
the suit with liberty to bring a fresh 
suit; in their petition they said that the 
Buit as brought was undoubtedly open to 
objestion on the ground of misjoinder of 
causes of action, and added further that 
the death of Musammaé Lehkraji had eon. 
siderably modified the position of the 
parties and their respestive rights, The 
order of the Appellate Court on this appli- 
cation is dated April 12tb, 1212, its effect is to 
substitute for the decree of the first Court 
dismisrirg the suit an order under Order 
XXIII, rule 1 of tbe Code of Civil Pro- 
cedure, permitting Murlidhar and Kashi 
Parshad to withdraw from the suit with 
leave to bring a fresh one; but this 
permission is in terms extended only to 
the two plaintiffs above named, they being 
the only appellants before the Court which 
passed the order. It may be noted that 
Brijnath was not even impleaded as 4 
respondent to the appeal. 

The present suit was filed on Desember 
‘5th, 1914. The plaintiffs are Mata Parshad 
and Brijnath. The latter has, in the 
meantime, attained majority; his position 
in the previous litigation has already been 
indicated. Mata Prashad, it will be re. 
membered, . is the husband of one of the 
transferees under the deed of sale; ho was 
impleaded as & defendant in the former 
litigatior, but did not then osontest the 
validity . of the alienation. The two plaint» 
ifs now oleim possession of the property 
affected by the deed of January Ist, 1905, 
on the ground that Musammat Lekhraji had 
only a Hindu widow’s estate, that. the 
alienation was without legal neosessity and 
ineffective beyond the lifetime of the 
widow, and that they are themselves the 
nearest reversioners, entitled as auch to 
possession of the property from the date 
when the succession opened on the death of 
Musammat  Lekhraji. They admit the ex- 
istense of Kashi Parshad asa reversioner 
.equal in degree with themselves; but plead that 
he is disentitled to suoseed inasmush as he had 
"renounced the world” before Musammat 
Lekhraji died. . The only defendant who has 
taken the trouble to sontest the suit is Nath 
Parshad; he ia indeed the person prineipally 
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interested in doing so. His wife appears 
in the sale deed itself as the transferee of 
the larger portion of the property and aé 
having advanced the largest portion of the 
purchase. money, 


The learned Subordinste- Judge in whose 
Court this suit was filed has tried. it very 
carefully and, on the whole, judiciously; 
but bis framing of the issues left the 
question of alleged legal necessity for the 
sale wholly detashed from the questions 
of law and of faot raised by the plea 


‘that it was effected with the consent of 


the entire body of reversioners near enough 
in degree to have been entitled to the 
property if the succession had opened on 
the date of the sale, There was an issue 
of faot arising out of a plea that the 
properly in cuit was the. stridhan of 
or was af any rate 
property over which she had . unlimited 
powers of disposal: this has been decided 
against the defendants on the _ evidenee. 
It has also been found in favour of the 
llaintiffsC-somewhat euriously in view of 
the decision come to in the first suit—that 
there was nothing to prove. that Kashi 
Parshad had assented to thé sale. On the 
other hand there was a finding. of faot 
against the ` plaintiffs, that Kasbi Parshad 
had not “renounged the world," -but was 
equally entitled with the three” plaintiffs 
to a share in the property in suit. On the 
issue of legal nesessity, as framed by hin, 
the learned Subordinate Judge . held that 
there was no adequate evidence to support 
the alleged necessity of the several items 
of the consideration, except as regards 
one small item, and on the whole that the 
alienation eould not be supported on that 
ground. Nevertheless he held that the two 
plaintiffs were, each of them for a separate 
and independent reason, precluded from 
questioning tbe validity of the -sale. In 
respeot of Mata Parshad he found that he 
had persanally sonsented to the sale and 
was estopped from denying the title of 
the vendees. As regards Brijnath he 
held that the deeree of the trial Court in 


‘the first suit operated as res judicata against 


him. ape 


The Additional Distriet Judge of Gorakh- 
pur, before whom the oase care in first 
appeal, dealt with these two questions 
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only, Agreeing with the trial Court on both 
points, he dismissed the appeal. 

As regards Mata Parshad I think there is 
little to be said exeept that the Courts below 
were right, There is a olear finding of fast 
against him by the lower Appellate Court; and 
in the view whioh I take of the sase as a whole 
if seems to me that be undoubtedly gave his 
sonsent to the alienation and acted for his 
wife in asquiring a portion of the property 
sold. He is personally estopped from 
asserting that there was not legal necessity 
for the transfer. 

The case of Brijnath has besn argued 
out before us at oonsiderable length from 
more than one point of view. I think the 
Courts below were wrong on the question 
of res judicata, To begin with, the Oourt 
whieh tried the first suit was the Court 
of a Munsif and was not legally come 
“petent to try the present suit, whioh was 
valued at Rs, 1,200 and instituted in the 
Court of a Subordinate Judge, On bee 
half of the respondents, it was pointed out 
that the property involved was identioally 
the same in both suits, and relianse is 
placed on the desision in Gopi Nath Ohobsy 
v. Bhugwat Pershad (1). With all respeot to 
the learned Judges who desided that ease, 
-I entertain grave doubts whether they 
have not deslined—on what seemed to 
them to be adequate grounds of publis 
.poliey —to give their full legal effest to 
the words “in a Court dompetent to try 
sush subsequent suit," as they appear in 
the relevant sestion of the Code of Civil 
Prosedure. I quite agree that we have 
to look to the competence of the first 
Court at the. tims when the firaf suit. was 
instituted; but the Oourt of the Munsif 
would not have been competent in the year 
1908 to try a suit valued at Rs. 1,2700. 
.Moreover, I &m satisfied that the authority 
quoted does not eover the present ease. 
There is no question of a proved or admitted 
insrease in the value of the property son- 
cerned, and I see no reason why we should 
presume a substantial inerease in value in 
the aourse of six years. In both suits the 
valuation for purposes of Oourt-fees was 
-based upon the land revenue payable and 
is wholly independent of the valuation for 
purposes of jurisdiction. In the suit now 


| (1) 19,0. 097; 6 Ind, Deo, (N, 8.) 468. 
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before us this purports to be based on 
the market value of the property, stated 
at Rs. 1,200. This has never been disputed; 
there is no suggestion that the present 
plaintiffa overvalued tha property in order 
to bring the suit befora a tribunal of higher 
grade. Why the plaintiffs’ in the suit of 
1908 were allowed, without question raised, 
to value their suit for purposes of jurisdis- 
tion at Rs. 999, being the sale-consideration 
as stated in the deed of January Ist, 1905, 
has never bsen explained, The fast remains 
that the Court whish tried the suit of 1908 
is not, and never was, competent to try this 
present subsequent suit. 

Over and above this, I think we should 
have to consider very sarefully before hold- 
ing Brijaoath bound by the result of the 
suit litigated during his minority, in' view 
of the pesuliar course taken by that litiga- 
tion, I do not wish ta commit myself to 
any general proposition as to whether an 
order passed in appeal, in favour of some 
only of the plaintiffs, permitting them to 
withdraw from the suit with liberty to sue 
again, may or may not operate in favour of 
a plaintiff who is not in terms inaluded in the 
permission, I think that was the effest in the 
present ease of the Court's order of April 
12th, 1910, as far as Brijnath is sconoarned. 
The desision against him in the trial Court 
had prosseded wholly upon a finding that 
this minor was sompletaly represented in 
all these transastions by his elder brother 
Kashi Parshad, the managing member of 
the family, aud was as mash bound by 
Kashi Parshad’s sonsant to the alien&tion 
as if he had himself joined in giving tha 
same. Lt seams to ma that Kashi Parshad 
virtually ass»pted this position when he 
dropp3d his minor brother. out of the 
appeal altogether, The order of the Appel. 
late Court in effast set aside the dearas 
of the trial Court as a whole, and the 
order substituted therefor permits Kashi 
Parshad, the managing member of tho 
joint family consisting of himself and his 
minor brother, to bring afresh suit upon 
the same sause of astion, Finally the cause 
of aotion is not, in my opinion, identi. 
sally the same in the two suits: the death of 
Musammat Lekhraji has modified the position 
of the parties and has given rise to a 
fresh sanas of astion in favour of the 
nearest reversioners adtually living on the 
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date of that lady's death. I hold, there- 
fore, that the result of the litigation of 
1£08.19 does not in itself preslude Brij- 
nath from maintaining the present , suit. 

Nevertheless the above finding does not, 
in my opinion, involve the success of this 
appeal, To begin witb, I must point out 
that Brijnath suing alone osoald not in 
any event elaim more than one-fourth share 
in the property of which Mangal Nath was 
the last male owner: tha finding of the 
trial Court that there were three reversioners 
equal with him in degree, alive and competent 
to inherit when the sussession opened, was 
not ohallenged in tbe Court of first appeal 
and has become final. The  oontesting 
defendant Nath Parshad, on the other 
hand, was not only entitled in the Court 
of first appeal to support the deoision of 
the first Court on any of the grounds on 
which that Court bad desided against him, 
but he went out of his way to putin a 
written pleading giving fair notise to the 
opposite side of his intention to do so, He 
desired a fresh finding on the issue of faot 
desided against him as to the nature of 
Musammat Lekhraji’s ownership of the pro- 
perty. We could not decreas any portion of 
the plaintiff's claim without ourselves reoord- 
ing, or obtaining from tke lower Appellate 
Court, a distinot finding on this point, 
Besides this Nath Parshad pleaded that 
Kashi Parshad had oonsented to the 
alienation and that this alienation was in 
fact made for legal necessity, or,at any 
rate, must be held to have been sə 
made -as against those reversioners who 
expressly consented at the time, and also 
as against Brijoath who is bound by the 
eonsent given by his elder brother as 
managing member of the family. 

These last pleas involve oertain mixed 
questions of fact and of law which, I think, 
we ought to look into before passing any 
order whioh would have the effect of 
prolonging this litigation. I find that at 
the time of the sale by Musammat Lekhraji 
a substantial portion of the property 
involyed was in the hands of mortgagees 
holding under a mortgage contrasted by 
that lady'a lete husband. The vendees 
under the deed of January Ist, 1205, were 
left Rs, 499 fo pay this mortgage, but 
have never done go. The rest of the sale 
‘oongideration, excepting a small sum 
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advanoed in cash at  exeontion, consisted 
of the repayment of a series of small 
antecedent loane, the largest of whioh was 
advanced by Nath Parshad himself, It seems 
a fair inference that Musammat Lekhraji 
had susseeded to an eneumbered property 
and was finding it diffiault to maintain 
herself, and that she approached the nesr- 
est reversioners then living to see if they 
were inclined to help her, This much is 
certain that Mata Parshad and Kalka 
Parshad advanced comparatively small por- 
tions of the sale sonsideration in return for 
transfers of frastional shares in favour of 
their wives, «while Kashi Parshad signed 
the deed as an attesting witness, The . 
bulk of the sale considaration was furnished 
by two reversioners one degree more remote, 
Nath Parshad and Lalts Parshad, in return for 
transfers in favour of their respestive wives. 
These facts seem to me to amount to very 
strong evidense in favour of the proposition 
that the three reversioners nearest in degree 
at the tims of the sale, who wereat that 
time of full age, were consulted beforehand 
as.to the transaction and gave their sonsent 
to it because they were satisfied that there 
was legal necessity for the sale and were 
content that two  reversioners one degree 
remote should acquire the greater part of 
the property by advansing the greater 
part of the sale consideration. 

Of the authorities to which we were 
referred on the question of legal necessity 
for a sale by a Hindu widow, and of the 
effect of sonsent by the nearest reversioners 
living at the time of the sale, I think it 
unnesessary to refer to any other exoept 
the case of Rangasamt Gounden v. Nachiappa 
Gounden (2) in whisb,  privious desisions 
of their Lordships of the Privy Oouneil 
are reviewed and explained. The case 
bsfore us is not an alienation by the 
widow of the entire estate of her late 
husband in her hands; the consent of the 
nearest reversioners living at the date of 
the sale ‘will not validate it on the prineiple 
of asceleration of the sucsession. Nevertheless 
guoh conseut remains strong presumptive 
evidences of the fast that there really was 
legal necessity for the sale, It seams to 


` (2) 50 Ind. Cas. 428; 17 A. L. J. 653; 383 M.i, 
J. 493; 29 C. L. J. 539; 21 Bom, L, R, 619; 23 0. W. 
N.777; (1919) M W. N. 262; 42 M. 623,428 M, GL T, 
6; 10 L, W. 103; 46 I, A, 72 (P, O.). 
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me that this presumption applies with 
pesuliar forse to the facts of the present 
case, and that there is nothing to rebut it in 
the somments made by the trial Court on 
the details of the sale osonsideration. The 
fast is that owing to the frame of the issues 
in the trisl Court and to the subsequent 
course taken by the litigation, neither of the 
Courts below has really considered the pro- 
bative value of the consent of the nearest 
reversioners on the issue of legal nesessity. 
Had they done so in the light of the prin. 
siples laid down in the ruling to whieh I have 
referred, I am confident that they would 
have vonohed the oonslusion at whish I 
have myself arrived. I would record a 
plain finding that legal necessity for the 
sale of January Ist, 1905, is proved, so as 
to give the vendees a olear title, more parti. 
eularly as against the present plaintiffs. 
On this finding the appeal must fail, and 
I would dismiss it with costa inoluding fees 
on the higher scale, 
. WaLsr, J.—I agree. 


* By Tar Court—-We dismiss this appeal 
with costs including fees on the higher soale. 


i 9. 
Appeal dismissed. 


CALCUTTA HIGH COUR?. 
APPEALS FREM ÁPPELLATE Decree Nos, 
1224, 1225 anp 1226 or 1917. 

April 21, 1920, 
Fresent;—Justice Sir N. R Chetterjea, Kr., 
and Mr. Justice Panton. 

Roja PEARY MOHAN MUKHERJEE 
—DEFENDANT-— A PPELLANT 
tersus 
ARUNODOY GHOSE AND OTHERS 


— RESPONDENTS, 

Bengal Tenancy Act (VIII of $856), Sch. III, Art. 8 
~ Landlord and tenant-~Dispossession— Suit to recover 
possession—Landlord , whether necessary party L«mi- 
a applicable— Amendment of plaint—Appeal, 
gecon 


Where a plaintif joins several persons as defend. 
anis ard prccccds agtinst one only, describing the 
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others as proforma defendants, he oannot, in 
second appeal, be allowed to amend his plaint so 
that the defendant against whom he has proceeded 
may be left out of the suit altogether and the suit 
be so framed asto claim relief against the pro 
forma defendants.  [p. 583, col. 1.] 

In a suit by a tenant to recover possession of a 
holding of which he has been dispossessed through 
tenants inducted by the landlord, the landlord is a 
necessary party, and the suit must be brought 
within the period prescribed by Article 3 of Schedule 
III to the Bengal Tenancy Aot. [p. 688, ool. 1.] 

Appeals against the deorees of the Sub. 
ordinate Judge. Hooghly, dated the 7th 
of Maroh 1917, modifying those of the 
Munsif, lst Court at Howrah, dated the 6th 
of July 1915. 

FACTS appear from the judgment. 

Babu Jogesh Ohandra Ray (with him Babu 
Haradhan Chatterjee), for the Appellant,— 
The defendant is the appellant, The appeals 
arise out of three suits for resovery of posses. 
sion of 6/7th share of 3 jamas after deslaration 
of title thereto. The allegation in the plaiut 
was that such shares did not pass to the 
landlord, the defendant No. 1, by his purahase 
at the austion sale held in exeeution of 
rent deorees against defendant No. 2. The 
plaintiff are some of the heirs of the 
deseased recorded tenant, whish is admitted, 
as also the dispossession by defendant No. 1. 
The dispossession was effected more than 
two years before suit. The lower Appellate 
Court, modifying the desree of the first 
Court, beld that Article 3 of Sshedule III 
of the Bengal Tenaney Ast applied only 
fo suits in whieh it was admitted or proved 
that the dispossession took plase by the 
landlord when astingas such. The appeals 
on coming up for hearing before Fletcher 
and Walmsley, JJ., were referred to the 
Fall Benoh for a desision of the question 
whether spesial limitation as provided by 
the Bengal Tenansy Ast was applicable to 
a case where the dispossession was effected 
by the landlord as austion-purchaser of a 
holding and not asa landlord acting as such. 
That Full Bench reference has been dis. 
posed of on lst August 1919 and the aase 
has been referred baok for decision by the 
Divisional Beneh, inasmueh as the question 
referred to inthe referense did not arise 
for sonsideration. The plaintiff has alleged 
in the plaint thathe has been dispossessed 
by the defendant No.1. The other defend- 
arts have been made pro forma defendants 
ana no relief has been claimed against them, 
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. Refers to Kali Das Ohaudhurt v. Danpadi 
Sundari Dassee (1). In this osse, therefore, 
the two years’ rule of limitation would 
apply.. The.twelve years’ rule would apply 
only when the dispossession has taken place 


at the instance of the landlord. In this- 


sasa the settlement presedes the disposses- 
sion, On their own statement there is no 
ease of disposression. Then as regards the 
prayer of the other side that leave might 
be granted fo amend the plaint I submit 
it ought notto be granted. Six long years 
have elapsed since the institution of the 
suit and the amendment proposed would 
entirely change the nature of the suit. Re- 
fers to Ohiniamont Sahu v. Upendra Nath (2), 
Hara Kumar Nath vy. Sheikh Nasaruddin (3), 
Bheka Singh v. Nakchhed Singh (4), Aminud- 
din Munshi v. Ulfutunnissa Bibi (5), Basanta 
Kumari v. Nanda Ram (6). 
: Dr. Dwarkanath Miiter (with him Babu 
Bhupendra Kumar Qhcse for Babu Jogendra 
Kumar De and Babu Nagendra Nath 
Ghose), for the Respondents.—1 would renew 
my prayer for the smendment of the 
plaint.: I would leave aside defendant No, 1 
and claim relief against the other defend. 
ants. If that be disallowed, then I would 
contend that by reeeiving rent I would be 
in the position of a landlord, The rew 
settlement musteither be in that charaoter 
or in “that of an austion-purshaser, 
i Refers to Ram Kinkar Tewari v. Sthiti Ram 
Panja (7), Kamal Dhari Thakur v. Ramesh. 
war Singh (8), Brojo Kishore v, Saraswati 
Possi (v). I would pray fora remand. 
- Babu Jogesh Ohandra Ray replied in 
brief. ~ 
: JUDGMENT.—The plaintiff in the suit 
cht of whieh this appeal arises sought 
to recover possession of 6/7th share of a 
certain holding, which was sold in exeention 
of'a deeree for arrears of rent obtained 
by the’ landlord defendant No. J, Raja 
Peary Mohan Mukherjee, against the resord- 


` (1) 48 Ind. Cas, 893; 22 O, W, N. 104 at p. 107; 27 
C. L. J. 408. 

(2) 4 O. W. N. 328. 

(8) 4 0. W. N. 665. 

(4) 24 C. 40;%2 Ind. Dec. (vN. s.) 692, 

(5) 8 Ind. Cas. 816; 13 0. W. N. 108 9 ©. L, J. 131. 

(6) 20 Ind. Gas. $50; 18 O. D. J. 86; 170. W.N. 
1149. 

(7) 46 Ind. Cas, 221; 27 C. L. J. 598. 

(8) 19 Ind. Cas. 645; 170. W. N, 811, . 

` (9) 60, W. N, 333, 
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ed tenant and was purobhased by the 
defendant No. 1 on the 12th June 1902. 

The suit was directed against the defendant 
No. 1 as the prineipal defendant and 
certain other persons defendants Nos. 2 to 
32, who are desoribed as pro forma defendant», 
It was alleged that the defendant No, 1- 
had dispossessed the plaintiff at the time 
of obtaining symbolieal possession. The 
euit was dismissed by the Court of first 
instance. On appeal that desision was 
reversed by the lower Appellate Court, 
and the defenant No. 1 appeals to this 
Court. 

The case was referred to a Full Benoh by 
Fleteher and Walmsley, JJ. The question 
before the Full Beneh was whether the 
spesial rule of limitation sontained in 
Article 3 of Sehedule 111 to the Bengal 
Tenancy Act was applicable to a case 
where the dispossession was effested by the 
landlord as austion-purshaser of a holding 
and not as a landlord acting as such. . 

At the hearing of the sase before the 
Full Beneb, it was pointed out that asa 
matter of fast the defendart No. 1 eon- 
tinued reseiving rent for the holding for six 
months after his avotion purebase at the rent 
sale And that the defendant No. 1 in Maroh 
1203 dispossessed the plaintiff by indueting 
other tenarts on the land. The Full Bench 
aecordingly was of opinion that if such dispos- 
session of the plaintiff was to be considered 
as dispossession effested by the appellant, 
it was effected by him in his sapacity as 
landlord and that the question referred 
to the Full Beneh did not arise. The 
ease was then referred bask to the Divi- 
sion Beneh to be further dealt: with and 
we have scsordingly heard the Pleaders, 

It must now be taken that the dis. 
possession of the plaintiff was by the de- 
fendant No. 1 landlord, aeting as such, 
and not as an austion-purehaser. 

In the plaint it was distinotly stated 
that ib was the defendant No. 1 who 
dispossessed the plaintiff and, as stated 
above, the suit was dirested against the 
defendant’ No. 1 alone as. the  prineipal 
defendant. Upon the face. of the plaint; 
therefore, the suit would be barred by the 
special rule of limitation. 

It is eontended, however, on behalf of 
the respondent that although there was an 
allegation that the dispossession was effeeted 
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by the defendant No. |, it was made on 
he footing that the dispossession took plaoe 
at the date of delivery of symbolioal pos. 
session and that now, it having been found 
that the dispossession was subsequently 
éffested by the other defendants, the plaintiff 
should be allowed to proceed against those 
defendants only, leaving out the landlord 
defendant No. 1 who was an unnesessary 
party to the suit. 

` But, in the first place, the suit has 
proceeded up to now against the defendant 
Nc. 1 as the person who has dispossessed 
the plaintiff. In the body of the plaint, 
it is stated that it was he who had dis. 
possessed the plaintiff and the prayer 
portion shows that the only person against 
whom any relief was slaimed was defend 
ant No. 1 with whom joint possession 
was slaimed. No relief was olaimed against 
the other defendants, who are described as 
proforma defendants, 

"Wa have been asked to allow the plaint- 
if to amend the plaint, so that the de. 
fendant No. 1 may be left out of the 
guit altogether and the suit may be so 
framed as to slaim relief against the 
pro forma defendants alone, 

We do not think that this should be 
done at this stage. Bat apart frem that 
we do not think that the defendant No. L 
ig an unnecessary party to the suit. The 
dispoasession effeated by defendants Nos 4 
to 32 was at the instigation of, and in 
eollasion with, defendant No. 1, the landlord 
who inducted the tenants on the 
The plaintiffs, therefore, were dispossessed 
by defendant No. 1 through the tenante. 

The deeree of the lower Appellate Court 
ig set aside, except in so far agit awards 
sosts to defendant No. 25 whioh will stand, 
and the deoree of the Court of first im 
stance restored with sosts, 

The plaintiff will pay sostas of this appeal 
to defendant No. 1 appellant and also pay 
bis (3. e., appellant’s) costs, as also the sosta 
of defendant No, 25 in the lower Appellate 
Court, 

There wil) be no separate costs for the 
Full Bench referense. 

This judgment will govern the other two 
appeals (Second Appeals Nos, 1225 and 1226 
of 1917), 

Decree set aside, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 


Firer Civin APPEAL No. 167 oF 1917. 
: Maroh 11, 1990. 

Present: —Sir. Grimwood Mears, Kr., Chief 
Justice, Justiee Sir P. C. Banerjee, KT., 
and Mr. Justice Walsh. 

SRI THAKURJI MAHARAJ — 
PLAINTIFF— APPELLANT 
ter8us 
SUKHDEO SINGH AWD orHERS— 


DeFenpants— RESPONDENTS. 
Religious endowment, lest jor determining—Con- 
struction of document— Intention ~ Conduct. 


In determining whether a ERE ion amounts to 
a dedication for a religious purpose the intention 
of the donor is an important factor, and as a guide 
to that intention regard must be had to his acts 
and declarations and the conduct of his heirs after 
his death. [p 588, col 2.] 

Where a Hindu executed an endowment deed of 
all his property in favour of an idol upon certain 
specific conditions, the fact that during his life. 
time he did not comply with the conditions of the 
endowment would show that he had no religious 
intention and that the deed was notadeed of 
dedication. [p, 584, col. 2.] 


First appeal against the deeision of the 
Subordinate Judge, Benares, dated the lst 
Marah 1917. 


Mesars. B. E. O'Üonor and H. K, Mukerji, 
for the Appellant. 
Mr. Harnandan Prasad, for the Respondents 


JUÜDGMENT.--In this oase Musimmat 
Mahesha Kuar.asked for a declaration that 
oertain property specified in a deed of 
November 6th, 1912, exeauted by her deceased 
husband Babu Bhan Singh was duly dedicated 
to and beaame the property of an idol installed 
in her house. 

The learned Subordinate Judge decided 
that the transaction was invalid as not bsing 
' ompted by religious motives, He oame to 

e conclusion that the object of the deed 
was to keep the property inalienably in 
the line of Bhan Singh’s danghter and 
daughter's sons, and perhaps also to exolude 
the operation of an alleged sustom of Bhan 
Singh’s easte whereby nephews in default 
of nong would inherit the property of the 
donor, 

The desision of the ease must turn on the 
qu stion of the intention of* the donor, and as 
a guide to that intention we must have regard 
to his sats and deolarations, and the eonduet 
of his widow after his death. 
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The deed is a lenghty dosument, sarefully 
drawn, and is in the usual form, The points 
of importanese are that the donor purported 
irrevocably to make over to the idol, then 
stated to be installed in his house and 
described in the deed a3 Sri Thakurji, what 
was substantially the whole of his property, 
so that from the moment of the exeoution 
of the deed he and his wife had praotically 

, no insome and property of at least the value 
of Hs, 30,000 passed from him to the idol. 

In 1910 he had eommenced partition pro- 
seedings, and in the deed of endowment he 
undertook to make an application to the 
Revenue Court for mutation of names in 
favour of the idol, whilat his name was to 
appear therein as manager. During his 
lifetime he was to be the manager and 
superintendent and he bound himeelf always 
to “use the income of the wakf property in 
meeting the expenses of the puja of and raj 
bhog to Sri Thakurji aforesaid and of repairing 
the house.” Also he pledged himself always 
to keep a regular account of the income and 
expenditure. 

After his death, the managership was to 
pass to his wife, if alive, and thereafter 
to hia daughter's sons and downwards through 
their lineage. 

The donor lived for about 16 months after 
the exeeution of the deed. 

He did not apply that the name of the 
idol should be entered in the revenue papers, 
and he used only a fractional part of the 
insome of the property forreligious purposes— 
certainly not more than 1/i0th and probably 
mush less than that.: The plaintiff did not 
produce any aosounts to show in what way 
the income had been expended or surplus 
ineome applied, Interrogatories were drafted 
by the defendants on the questions, inter alia, 
of the valae of the property and the ex- 
peuditare of the income and the keeping of 
accounts. Objection was taken to these 
interrogatories on the ground that answer- 
ing them would weaken the plainiiff's case, 
and apparently without exereising any. judg- 
ment in the matter the order of the Judge 
was merely that the objeation should be 
filed and defendants’ Pleader informed. The 
Judge ought to have required the plaintiff 
to answer some of the interrogatories wnish 
were direstly relevant to the enquiry. The 
absence of the” answers embarrassed the 
defendants in the lower Court. 
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In that Court a large part of the evidense 
was dirested to tracing out the history of 
the building of a temple for the reception 
of the idol and the date of the installation 
of the idol, As our decision does not depend: 
on whether the seontention of the plaintiff 
or the defendants is the right one on these 
points, we need not diseuss this exhaustively, 
but we are of opinion that there was in the 
lifetime of the donor a family idol of 
Krishnaji, whioh was the idol indisated for 
worship in the deed of endowment, that the 
building of the temple was sommeneed and 
prastically completed at least before the death 
of Bhan Bingh and the idol duly installed, 
and we do not acoept the story set up by 
the defendants that the temple was bnilt and 
the idol installed within one month from the 
date of Bhan Singb's death, The oireum- 
stanses of the building of the temple and the 
installation of the idol eannot, however, in 
our view prevail over the other fasts which 
go to show that the donor’s motive was to 
tie up the property and to render sush pro- 
perty inalienable for generation after genera- 
tion. He may also have wished to free it 
from any danger of descending to his nephews — 
if the alleged eustom should be proved, as it 
appears to have been in one oase. We 
think thé the following facets are decisive 
against the religious intention of the donor— 

(a) the transfer of what in the Court below 
was assumed by both sides to be the whole 
of his property and agreed in this Court to 
represent practically all of it; 

(b) the failure to obtain mutation of 
names; 

(c) the failure to produse any &econuta; 

(d) the admitted fast that the expenditure 
on the idol was at the most 1/l0th of the 
whole insome; 

(e) the absenee of any explanation by the 
widow on any of the above points and of 
any account by her of her managership and 
dealing with the insome after the death of 
her husband in 1914. 

We, therefore, dismiss the appeal with soats 
aud fees on the higher seale, z 


Appeal dismisssd, 
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MADRAS. HIGH COURT. 
Oivin Appwat No. 319 cr 1918. 
November 27, 1919. 

Present : —Justiee Sir Atdur Rahim, KT., and 
Justice Sir William Ayling, Kr. 
VEERAMACHANENI RAMASWAMY 
AND OTHERS— DEFENDANTS— APPELLANTS 
t6ersus 
SOMA PITOHAYYA AND OTHERS— 


PLAINTIFFS— Ra SFONDENTB. 
Qivil Procedure Code (Act V of 1908), O. I, r. 8— 
Suit by temple worshippers to declare permanent lease 
to archakas invalid, maintainability of. 


A suit by the worshippers of a temple for a 
declaration that a permanent lease granted to the 


Archakas in possession of the property ig invalid, is. 


maintainable under Order I, rule 8, Civil Procedure 
Code, 


Appeal against the deeree of the Tempo- 
rary Subordinate Judge, Musulipatam, in 
Original Suit No. 66 of 1917, 

FACTS appear from the judgment. 

Mr, P. Narayanamurthi, for the Appel. 
lants,— The suit is not maintainable. It 
does not sonform to the terms of seotion 42 
of the Speeifia Relief Act. The plaintiffs who 
allege that they sre worshippers have not 
such an interest in the property as to entitle 
them to sue. The interest must fall ENR 
seotion 42, 

Messrs. P. BR. Ganapathy Adyar and V. 
Ramadoss, for the Respondents,—Sestion 42 
of the Spesifie Relief Aet is not exhaustive of 
the olasses of declaratory suits. The worship- 
pers of the temple have a substantial intereat 
in the subject-matter of the suit. See 
Robert ‘Fischer v. ‘Secretary of State for 
India (1), Kalyana Venkataramana Aiyangar v. 
Kasturi Ranga Aiyangar (2) and Chidambara- 
natha Thambiran v. Nallasiva Mudaliar (3). 


JUDGMENT.—The question is whether 
the worshippers of a temple aan bring & suit 
for the declaration that a permanent lease 
granted to the defendants, who are Archakas 
in possession of the property, is invalid 
under Order I, rule 8 of the Code E Civil 
Prosedure. 

The objeetion urged by the An is 
that a suit for a declaration must conform 
to the terms of seetion 42 of the Spesifis 


(1) 22 M, 270; 8 C. W., N, 161; 26 I. A. 16; 7 Sar. P. 
C. J. 459; 8 Ind. Dec. (x. 8) 192 (P. Q23. 

(2) 38 Ind. Cas. 78; 40 M. 212; 31. M. L.J. 777; 20 
M. L. T. 490; 5 L, W, 625; (1917) M, W, N. 400. 

(3) 42 Tnd. Cas. 866; 41 M. 121; 32 M. L.J. sU 
22 M, L. T. 218; 6 L, W, 669. 
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Relief Act, and gines the “worshippers 88 &- 
body or their representatives under Order J, 
rule 8, cannot be said to have any right as 
to property within the meaning of seetion. 42 
of the Specific Relief Aot, the suit is not 
maintainable. No authority has been oited 
for the appellants in support of this pro. 
position ; on: the other hand the ruling of the 
Privy Oounsil in Robert Fischer v. Secre. 
tary of State for India (1) suggests that 
gestion 42 cf the Speoifie Relief Act 
is not exbaustive of cases in which deolara. 
tory suits may be maintained, and it was 
held by a Full Bench of this Court in Kalyana 
Venkataramana Atyangar v. Kasturi Ranga 
Atyangar (2) that sueh a suit as this is main- 
tainable, though the question whether it 
came within the provisions of sestion 42,Spesifie 
Relief Ast, was not raised then. There ig 
also a ruling of this Ccurt—Ohidambaranatha 
Thambivan v. Nallasiva Mudaliar (3), where 
a suit by the dissiples of a mutt was held to 
be maintainable under Order I, rule 8, for a 
declaration as to the invalidity of an aliena- 
tion of the mutt property. We hold that 
the suit was maintainable, 


M. OG. P, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Hirst ÁPPEAL FROM Orpen No. 83 or 1919, 
January 13, 1920. 
Present:—Mr. Justise Piggott and 
Mr, Justice Walsh. 
SHYAM LAL-—Psritionsr—APPELLART 
LETSUS 
IPARSHOTTAM DASS— OPPOSITE PARTY— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), Sch. IT, 
paras. 15 (3+ 0), 20—Arbitration— Award on matter 
not referred separable from rest of award— Arithmetical 
error, whether vitiates award, 


Where an arbitrator, in order t@ determine the 
divisible assets of a jeint family business, records 
& finding that those assets are subject to a liability 
in favour of a person who is not $ party to the 
arbitration, and this finding purports io be arrived 
at with the full consent of the parties to the agree- 
ment to refer to arbitration, and where that portion 
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of the award is separable from the rest, the award 
fg’ not open to any valid objection on the ground of 
dhe “arbitrator’s having determined a matter not 
covered by the agreement of reference, [p. 587, col 


. An award which contains a palpable arithmetical 
mi stake is not otherwise invalid within the meaning 
of-parag raph 16 (1) (c) of Schedule II tothe Civil 
Procedure Code. [ p. 589, col, 2.] 


E First appeal from the order of the Addi. 
tional: Subordinate Judge, Benares, dated the 
12th of April 1919. 

' Mr. B. E; O'Conor and Dr. 8, N. Sen, for 
the Appellant. 

* Messrs. 9. K. Dar and Harnaudan Pershad, 
for the Respondent. 


JUDGMENT. 

: Piagorr, J,— This , appeal arises out of an 
applisatian made under paragraph 20 of 
the Seeond Schédule to the Code of Civil 
Prosedure to baye an award made in an 
arbitration eondueted . without the interven. 
tion of the Court filed. The party contest- 
ing the award put in what we may ealla 
written statement, in which they sontest- 
ed the award on & great variety of grounds. 
They went so far as to contend that the award 
sought to be filed had never been made by 
the gentleman to whose arbitration the matters 
in ‚dispute :between the parties had been 
referred, but was a forgery eoneoeted after 
that gentleman's death. On the pleadings 
of the parties a number of issues were 
fixed, ten in all, and the case was set down 
fo: bearing. The objector moved tbe Court 
tn decide Srat of all two issues only, in 
respeat of whieh if was represented to the 
Court that it would not be nesessary to 
take any evidenee. The issues as framed 
ran. as follows:—Issue No,2. “Has the srbi- 
trator determined any matter not referred 
to arbitration under the agreement dated the 
6th April 1918P” 

Iesne No. 4. “Is an objeetion to the 
legality of the award apparent on the 
faot of itf” - 

On, eash of these issues the Court below, 
after hearing arguments, found in the affirma- 
five, : and, on: these findings alone, and 
without any enquiry- into the. matters of 
fast raised by, the pleadings, it has dismissed 
the ‘application ‘to. have the award filed. 
The appeal before us is against the order 
réfusing to fle the award, and we have to 
eonsider whether that order ie justified upon 
the only. findings whioh haye- been recorded, 
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The first finding is that the arbitrator ha§ 
determined two matters not referred to ar 
bitration under the agreement. The frst 
of these matters relates to a sum of Rs. 2,000 
whieh the, arbitrator has held in effest to 
be'a debt due from the joint family business, 
the assets of whieh it was his duty to 
apportion between the parties to the arbitra- 
tion, and dve from them to a sonnestion 
of the family named Baijnath Prasad. Now 
it is quite true that Baijnath Prasad was 
no party to the reference, that there is 
no mention ' of Basijnath ‘ Prasad’ in” the 
agreement  of.. reference : and - that the 
arbitrator had no authority to -make an 
award of. Rs. 2,000, or of any other- cam, 
in favoür of Baijnath Prasad, The' ‘arbitrator, 
however, was bound to distribute- between 
the parties the assets of the joint family, 
business, and in fo. doing. he recorded a 
finding that those assets were subjest to a 
liability of Rs. 2,000 in favour of Baijnath 
Prasad. It is only inoidentally relevant to 
note that be purports to do this with the 
full eonsent of the parties to the agreement; 
but in any ease he had authority to 
determine what were the divisible assets of 
the business before he proseeded to divide 
them. e Looking at the matter from another 
point of view, it may be that, in so far 
as the award purports to operatein favour 
of Baijnath Prasad to the extent of Rs. 2,000, 
it is a matter which oan be separated from 
the rest of the award without affesting the 
determination of the matter really referred to 
the arbitrator, namely, the division of the 
assets of the joint family business. This is, of 
course, subject to what has already been 
remarked, namely, that for the’ purpose. of 
determining the divisible assets the arbitrator 
had anthority to find that the assets of 
the firm were less by Rs. £,000 in son- 
sequence of a debt due to Baijnath Prasad, 
This portion of the award is within the 
powers of the arbitrator. The award cannot 
operate asa deeree in favour of Baij Nath 
Parsad ‘who was nota party to the referense 
but if, and in so far as, it purports tio 
do so, that portion of the award is obviously 
separable from the rest, The same remarks 
apply. in substance to the other portion of 
the award in which the arbitrator finds 
that sertain money and jewellery must be 
taken out of the divisible assets of the 
joint family and left with, one Musammat. 
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Tara Devi, a member of the family. I bold, 
therefore, that the finding of tbe Court below 
on the sesond issue fixed by it is incorrect 
and that the award is not open to any 
valid objeetion on the ground of the arbitra- 
tor's having determined a matter not covered 
by the sgreement of reference. 

* The decision of the Court below on the 
fourth issue raises two quite distiust points. 
They may be conveniently taken in the reverse 
order to that in which they are dealt with in 
the judgment under appeal. Part of the 
arbitrator’s duty was to divide between 
the parties sertain residential houses. The 
objestor sontends that the arbitrator first 
of all made a division of those hoases in a 
 partieulur way and that he subsequently 
altered that desision.: In so doing it is 
contended that the arbitrator asted illegally 
and that this illegality is apparent on the 


face of the award, within the meaning of ' 


paragraph 14 (c) of the Sehedule. We have 


been taken through that part of the award. 


in whioh the decision about these residential 
houses is embodied, and in my opinion it 
does not show that the arbitrator was guilty 
of any illegality. 1 wish -tu express myself 
somewhat oantioasly on this point, besanse 
I think if necessary to distinguisk between 
an illegality apparent on the face of the award 


and an allegation of missondnat on the part 


of the arbitrator. I oan conceive of oases 
in whioh it might amount to miscondust on 
the part of an arbitrator, dealing with a 
referense sovering a large number of matters, 
to announce to the parties a final desision 
upon one of those mattera and at a later 
stage to revise that desision, in spite of the 


protest cf one of the parties affeoted by it, 


We are not called upon to consider whether 
the arbitrator in the present oase was -guilty 
of any misconduct of this kind, The simple 
point is whether the final award made by the 
arbitrator in resprch of these residential 
houses, as embodied in paragraph 18 of the 
award, is on the: face of it illegal. The 
paragraph is somewhat ouriously worded. 
The arbitrator does not . content himself with 
merely annoureing his final decision on the 
point, but goes into a detailed resital of the 
negotiations between the parties and so forth 
which had preceded bis final desision. He 
evidently felt that this qnestion of the 
residential. houses was one of the most 
diffigult of those with whieh he had to des] 
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with, and he gives in the most oandid manner 
his reasons for finding the point a diffiault 
one to determine, He says that on the 1:th 
of June he proposed to determine it in a 
certain way, but that only two days later, 
ie,0n the 15th of June, upon some sugges- 
tion made to him, he decided that one of the 
parties alone should take both the houses 
concerned, provided sompensation, whieh he 
assessed at Rs. 7,000, was paid down within 
a week to the opposite party. He then 
notes that this payment was not made within 
the period which he had fixed, but that the 
party required to make it asked for. more 
time and finally tendered the money after the 
date which he had fixed. The opposite party 
then refused to ascapt the tender and asked 
the arbitrator to take up the question of the 
division of the houses de novo and to give his 
own decision on the point. The arbitrator 
says that, if he were looking at the matter 
as a pure question of law, he cold not deny 
that the party who had baen required to pay 
Rs. 7,000 had a reasonable sauss for asking 
for extension of time, but the fast remained 
that the negotiations whish had ended in the 


proposal to allot both the houses to one party 


upon prompt pay mentof this compensation had 
broken down and that the matter was referred 
bask to him to be desided upon his honour 
and eonsoiense, In a somewhat quaint phrase, 
whioh seems quite unnecessarily to have 
excited the desision of the learned Subordinate 
Judge, the arbitrator says inseffeot that the 
voice of conscience sompelled him to re-son- 
sider his desision and to make a division of 
the houses in a certain way. This he proseeds 
to do in detail, I was abont to add that he 
does this before signing the award on the 
12th of Angust 1218, but I am at ones 
brought up by the fast that one of the 
objections taken by the respondent in this 
Court was that the award was never really 
signed by the arbitrator at all. This may 
serve to illustrate the practieal inaonvenienoe 
of the sourse adopted by the Court below 
in taking out these two issues from the 
rest and attempting to deaide them sepa. 
rately. As the matter stands, however, I 
am obliged to deal with it as if the 
question of fact had been determined, for 
purposes of argument, in favour of the 
appellant in this Court, that is to say, as 
if there were no doubt that the arbitrator 
did in fagot formally sign this award 
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embodying his final decision on the question 
of division of the house property, on the date 
whieh that doenment purports to bear, 
namely, the 12th of August 1918. In faot 
T am bound to take the dosument as it 
stands and to determine simply whether 
its 18th paragraph, embodying the arbi- 
trator’s desision on the question of the 
houses, i8 open to an objection on the soore 
of illegality apparent on the fase of the 
award itself, I feel quite unable to accept 
the view of the Court below on this point. 
It seems to me that this question must 
elearly be answered in the negative. The 
other point taken in sonnestion with the 
same issue presents to-my mind a good 
deal more diffisulty, but I have some to 
the sonolusion that the decision of the 
Court below sannot be affirmed. The arbi- 
trator had to deal with the assets of a 
oertain cloth business and those assets he 
avowedly desired to distribute equally 
between the parties. For some reason or 
other the quantity of cloth whish he aotnally 
assigned to one party was of greater value 
than that whieh he assigned to the other, 
and he desired to order the party receiv- 
ing the larger quantity of cloth to make such 
payment in oash as woald equalise the division 
so far as this particular item of the joint 
property was: concerned. , In so doing he 
obviously fell into a mistake arising out of 
pure eonfusion of mind. He should have 
seen that, in order to equalise the division 
of thia particular item in the assets, the 
party reseiving the larger quantity of sloth 
should be required to pay to the opposite 
party one half of the excess value. Instead 
of so diresting, he has ordered payment of 
the whole of the  6xasess value, thereby 
obviously making the division between the 
parties, so far as this particular item is 
soneerned, unequal presisely to the same 
extent as it would have been if he had 
awarded the eloth itself in unequal shares 
and given no direstion at all as to payment 
of compensation. The sontention for the 
respondent, whioh has been accepted by the 
Court below, is that, although the arbitra 
tor would have been quite within his powers 
if he hed divided the oloth unequally bet- 
ween the two parties, nevertheless, reeing 
that he avowedly set out to make an equal 
division, but has in fast made an unequal 
division, he has been guilty of an illegality, 
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and that this illegality is apparent oa the: 
face of the award. I ought to note at onse, 
that the sum of money involved is a trifl ng, 
one eompared with the value of the pro 
perties with whish the arbitrator had to. 
deal It somes to only Rs 233-14-0. .In 
the course of the argament on this point: 
we were referred toa number of: decisions, 
of which I desire ts mention two only. 
The ease of Musiafa Khan v. Phulja Bibi 
(1) does no more than lay down this princi- 
ple, that the Court has no power to amend 
an award mide in a matter referred- to 
arbitration without the intervention of the 
Court, It must either allow the application 
to file the award, thus making the entire 
award a deeree of Court, or reject that 
applisation altogether, thereby referring the 
parties bask to the position in which they 
stood bafore the agreement to refer to arbitra- 
In ths course of 
their desision in the above ease the learned 
Judges referred to an older ease, that of 
Allzrakhia Shi:gt v. Jehangir Hormasji (9). 
On the face of it that case seemel to me 
deoisive against the respondent, The learn 
ed Judges of the Bombay High Oodurt had 
before them an award in whieh, by an 
obvious and palpable mistake, the arbitra- 
tor had given one of the parties Hs. 4,000 
in exses8 of what he had intended to give. 
The learned Judges eame, with undisguised 
reluctance, to the conclusion that they had 
no authority either to refer the matter 
back to the arbitrator, or to eorreet the 
obvious error into whioh he had fallen. 
But the point to be notised is that, finding 
themselves tied down to the two alternatives 
noticed in the*Allahabad decisior, the alter- 
native whioh they adopted was to file. the 
award, that is to say, to make it a decree 
of Oourt as it stood, including the gross and 
palpable mistake in favour of one party 
and to the detriment of the other. The 
learned Counsel fcr the respondent has very 
keenly contended that it would not be 
right to treht the decision of the Bombay 
High Ocurt in this matter as an authority 
against him, because that decision was pro. 
nounsed under the Code of 1859, and un. 
doubtedly several of the provisions of tha, 
Code regarding arbitration, and more partien, 
larly as to arbitration without the interven 
(1) 27 A. 526; 2 A. L, J. 416; A, W. N, (1905) 88, 
(2) 10 B. H. C. R. 291, 
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tion of the Court, were amended when tke 
Code of 1882 was passed and have been 
further amended in the present Code of 
Civil Prosedure (Act V of 1908). Under 
the Code of 1859 the Court was bound to 
file tbe award if no snffisient cause be 
shown against it. Those words are porfestly 
general and the decision as it stands aer. 
tainly implies that the learned Judges did 
not eonsider the fact of the arbitrator’s 
haviug fallen into a confusion of mind, 
and made a olerioal or arithmetieal error, 
a sufficient sause against the award. In 
arriving at this sonelusion they no doubt 
based their desision mainly on the wording 
of oertain seotions of Ast No. VIII of 
1859. The fact remains, however, that they 
seem to have acted on the broad view that, 
“when parties submit a partisalar matter to 
the final desision of an arbitrator selested 
by themselves, they take their shanse of 
his making a olerieal or arithmetical error, 
just as mush asthey take their chance of 
‘his misinterpreting & document or refusing 
to believe the oral evidence of & perfestly 
trnstwortby witness, At any rate the ques- 
“tion now before usis to be desided with 
'raference to the words of the relevant para- 
: graphs of the Second Schedule to the present 
‘Code of Civil Prosedure (Aot No. V of 
1908). There are only two paragraphs 
‘which have been suggested as applicable. 
The Court below has applied clause (c) of 
"paragraph 14, holding that this arithmetical 
confusion into whieh the arbitrator fellis 
an objection to the legality of the award. 
: Jb seems to me that it was no more illegal 
‘for the arbitrator to make a mistake in 
arithmetic than it would be illegal for him 
: to disbelieve a truthful witness, or to be 
misled by the falsehood of a plausible liar. 
` I find myself unable to sonour in the opinion 
‘that this mistake amounts to an illegality, 
or that the objection founded upon it 
‘gan be sorrectly deseribed as an objeo- 
: tion tothe legality of the award. As an 
alternative to this sontention the learned 
Counsel for the respondent relied upon the 
'eoneluding words of paragraph 15 (1) (c). 
: This elause gives. it as a valid ground for 
setting aside an award its having been made 
‘after the issus of an order by the Court 
‘superseding the arbitration and proceeding 
with the suit, or after the. expiration of the 
period allowed by the Court, or being other- 
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wiso invalid. These last words must, I think, 
be held to relate to some matter ejusdem 
generis with those preceding, and I oome 
bask in substance to the same opinion ag 
I have already expressed upon the other 
contention put forward on behalf of the 
respondent. I do not see that an award 
can be said to be otherwise invalid, within 
the meaning of this partioular paragraph, 
because it contains a palpable arithmetical 
mistake. 

I ought perhaps bo notice that, beside 
supporting the decision of the Court below on 
the grounds on whieh it has proceeded, the 
learned Counsel for the respondent asked 
us to take into sonsideration certain matters 
whieh in bis opinion show that the arbi. 
trator had left undetermined one of the 
points referred to him for arbitration. I 
do not think that this 1s a oontention 
whieh san fairly be taken in the present 
appeal. It was at the request of the objestor 
to the award, that is to say, of the party 
appearing as respondent before this Court, that 
the Oourt below confined its desision entirely 
to the second and fourth issues, and what 
we have to determine is whether we agree 
with or dissent from the decision on those 
two issues. It is not really open to the 
respondent to raise a fresh issue here, 
as the matter 
was laid before ua in argument, there did 


`not seem to me to be any real reason for 


holding that the arbitrator had failed to 
determine any of the matters sovered by 
the reference. For these reasons I would 
set aside the deoision of the Court below 
and return the sass to that Court, in order 
that if may proaeed to determine the rest of 
the issues fixed by it and to enquire into the 
objections taken to the award on their 
merits, 

Wass, J.— I agree that this oase must 
go back fora proper trial, It seems to me 
that the lower Court has wholly misoon- 
ceived the funotions of a tribunal which has 
to deside whether an award in a private 
arbitration should be Sled or not, and has 
adopted in this onse a procedure whioh much 
too frequently infliets great *hardship upon 
litigants, and is upon every ground 
to be deplored. We have listened this 


. morning to arguments in support of this 


decree, which to put the matter sucoeinot- 


ly invited us to ignore the principles 
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whieh have been laid down for years by the 
Privy Council and whieh are elementary 
and ought to be familiar to every legal 
practitioner. The respondent before ue 
resisted the filing of this award by a doou- 
‘ment setting out his grounds of objection 
whish amounted in number to no less than 
17. The first of them went to the root of 
the transaction, if there was any substance 
in his sase at all; and one wonld have 
thought that he would have put it, as he 
‘did in bis enumeration of his grounds, in 
the forefront of the litigation. It alleged 
that the award was not the work of the 
arbitrator at all. The arbitrator, be it 
observed, was then dead. Having regard to 
the fact, that the arbitrator set outin the 
award with great care his relationship with 
the periies, his personal intimacy with them, 
and the advantages whioh he enjoyed in 
his acquaintance with the lady members of 
‘the family as being the reason why he 
-had been specially selested for this duty, 
it is to me absolutely unintelligible why 
‘the present respondent adopted the position 
that he did in the Court below unless he 
‘had no oase, beaause all those recitals by 
the arbitrator would be shams and frauds 
-if there is anything in his first objeotion. 
What he did was to invite the learned Judge 
“to: step into what T ean only desoribe as a 
trap, and to decide as a preliminary point 
his so-called points of law, giving the go- 
by to the. obvious fact that if his real 
answer were true, there would be an end 
both of the awardand of avy legal argu. 
‘ment. The learned Judge has fallen into 
‘the trap, the fact, aa I have said, is to my 
mind tobe deplored and has allowed him 
‘self, although bis duty was to try and 
deside the case raised by the parties, to 
wander off into these highly technienl and 
'unsubstaptial points. And this is the reason 
(above all others that I deplore the tendency 
-to arrogate to themselves, as I think the 
lower Courts are too fond of doing, the 
‘funetions of & Court of Appeal from the 
arbitrator. Nothing is easier than to be 
wise after the event, and for a trained 
lawyer weighing ingenious arguments by 
„expert Counsel to piek holes in an elaborate 
‘dcoument drawn up by a layman, a friend 
of the parties doing his best to carry out 
-the request made to him by them and to 
give them a decision on a variety of eom- 
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plicated mattera and so save them from 
prolonged litigation. That is the reason 
why the Legislature has always oarefully 
provided that alike on matters of fact and on 
matters of law decided by an arbitrator 
there shall be no appeal, and the Privy Counoil 
in Indian cases acd the House of Lords in 
English oases has almost exhausted itself 
in trying to make this clear to the trial 
Courts, The issues which were ultimately 
ried were, whether the arbitrator desided 
.points not submitted to him and whether 
there was any ilegality on the fase of the 
award. As regards some of these points, to 
my mind they are so trumpery that they 
are d.ffsul& to answer. In one instanse 
it is complained that the arbitrator set 
apart a provisional sum for payment to a 
third person ont of the assets of the family. 
Of course that does not affect and sould 
not affest the rights of the third party. 
.How .in the world it can be suggested that 
the arbitrator had no jurisdietion to make 
such a direction 1 am utterly st a loss to. 
understand. The point was a foolish one 
and idle waste of time. Similarly with 
regard to the point—whether for reasons 
.good, bad or indifferent does not matter 
in the gleast, besauss an arbitrator has a 
perfeet right to go wrong—that he gave 
directions with regard to the jewellery of 
the daughter of a deceased brother of. the 
family. Here he was deciding matters of 
faet in dividing property, and distributing 
of the joint family. I am 
surprised tofind ib suggested that that was 
a matter outside the jurisdiction of the 
arbitrator. Then it is said about the poor 
changed his mind in the 
sourse of consideration of some point before 
he came to his final desision aboutit. It 
is a perfectly shildish complaint to wy- 


, mind. ` The only point which gave me any 


trouble at all was the suggestion that an 
obvious mistake of arithmetic on the fase 
of the award might amount to illegality. 
I agree with all that my brother haa said 
about this matter. My only difficulty really 
arose from my acquaintance with the 
prastice of the English Courts in such oases, 
but there again I am satisfied that English 
Courts have wider powers both as regards 
amending or remitting to the arbitrator an 
.&ward, when there has been something of 
that kind, although be it observed that they 
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have ona motion to set aside the award 
sometimes refused to interfere in such oases; 
The frequensy with whish these eases osour 
in whieh some one of the partier, dissatisfied 
with the desision by an arbitrator, endeavours 
to re open it by hook or by orook in the trial 
Court leads me to site onoe more what the 
‘Privy Counsil has said upon the subjeot, 
Lord  Maenaghten in Ghulam Khan v. 
Muhammad Hassan (3) says; “The time has 
long gone by sinée the Courts of this country 
shewed any disposition to sit as a Court of 
Appeal on awards in respect of matters of 
fact or in respect of matters of law.” Heis 
there referring to the English Courts and he 
sites the ease of Adams v. Great North. of 
‘Scotland Railway Oo. (4) of which Lord 
Halsbury Byte: “where the parties bave 
selected their Judge in gueh cares, you have 
‘to show a great deal more than mere error 
on the part of the arbitrator in the conolusion 
at whioh he has arrived before the Court can 
interfere with his award. The parties had 
agreed to aesept the arbitrator’s desision 
"upon the question of law as well as his desi- 
sion upon faots." Lord Masnaghten in the 
‘once I have already referred to says: ' Thóy 
(arbitrators) .may: have erred in law, but 
arbitrators may be Judges of law as -well as 
„Judges of fast and an error in law certaioly 
does not vitiate an award,” q fortiori an 
error in fast, and, therefore, an error in arith- 
«metis éannot vitiate an award. 
I agreo entirely with what my brother has 
-gaid about the distinction to be observed 
between illegality on the face of the- award, 
and misconduct by the arbitrator. There 
may, of course, be mistakes so palpable and 
-gross-that they afford strong evidence of 
miscondusé, but speaking for myself at any 
rate in this ease I hold strongly the view that 
‘the Court below ought not to allow. any of the 
.questions already raised and disposed of in 
‘this appeal to be raized afresh under the 
‘guise of a suggestion of evidence of misson- 
-dust by the arbitrator. : 
With regard to sosta we think that the 
. whole of this useless litigation, as it has been 
. up to the present point, is due to the defend- 
ant’s Counsel inviting the trial Court to 
‘discuss his so-ealled law points and contrary 


. (8) 29 C. 167at p. 188; 6 C. W, N. 226; 29 I, A. 51; 

. 12 M. L, J. 77; 4 Bom. L. E, 161; 8 Sar, P. C, J. 164; 
25 P. E. 1902 (P. C), ' li 

- (4) (1891) A. C, 31 at p. 89. 
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to the usual practices, the deféndant mu&t pay 
all the costs of the proseedings up to’ thié 
stage together with the sosts of this appeal, 
whieh in this Court will inelude fees on the 
higher seale. t 


Piagorr, J. —I agree as to costs. jl 


-By THE Cougr.— The appeal is allowed, thé 
ease remanded to the Court below for decision 
on the merits. The appellant will get sosts 
in. this Court. including’ fees ‘on ‘the higher 


soale, 1 


Appeal allowed - 


Li 


Case remanded, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
SgcoxD OCivit Arrear No. 3 or 1917. 
May 2, 1919. 
Present; — Mr, Fawoett, J. O., and 
Mr. Raymond, A. J, C. 
‘ HEMUMAL HARPALMALC —APPELLANT 
veraus 
Tug COMMITTEE or MANAGEMENT,: 
HYDERABAD - REgsPONDENT, 

Bombay District Municipal Act (III of 1£0!), ss, 
92, 160—Applicabslity of à. 160—Municipality acquir- 
ing land and obtaining possession by mistake- Mis. 
take, whether of law or fact—Contract Act (IX of 1872), 
8. 2i—Compensation or price not fixed or paid— Sale, 


“necessary ingredients of —Price not ascertainable, effect 


of— Suit for possession against Municipality, whether 
maintainable, 


Defendant Municipality, purporting to act under 
section 92 of the Bombey District Municipal Act, 
offered plaintiff a certain price for a plot ofJand or to 


‘refer the matter toa Panchayet to fix the price, 


Plaintiff gave possession of the land, but the parties 
were unable to agree to the price and plaintiff was 
referred to the District Court to have the price 
fixed. Subsequently it was discovered that the 
defendant's action was not authorised by law and 
plaintiff brought the present suit to recover posses. 
sion. The suit was dismissed on the ground that 
as the plaintiff had agreed to part with the land 
ata price tobe fixed under section 160 of the Bombay 
District Municipal Act, there was a contract bindin 
on him and that the mistake as to the right of the 
defendant to act under section 92 of that Act was 
a mistake of law, which under section 21 of the 
invalidate the contract, 
Plaintiff appealed: : 
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' Held, (1) that the mistake of the parties in res- 
pect of the right of the defendant to acquire the 
land was one of fact and, therefore, did not fall 
under section 21 of the Contract Act; [p. 592, col. 2 ] 
- (2) that the contract between the parties was 
merely one for the sale of immoveable property 
which, under section 54 of the Transfer of Property 
Act, did not- of itself create any interest in, or 
charge upon, property; [p. 593, col. 1.] 

(3) that the defendant had no power to act 
under section 92 of the Bombay District Municipal 
Act, and consequently section 160 of that Aot did 
not apply; [p. 594, col. 1.] 

(4) that inasmuch as the price is the essence of 8 
contract of sale andthe price in the present case 
was not ascertainable in the manner contemplat- 
ed by the parties, there was no price promised 
within the meaning of section 50 of the Contract 
Act, there was no valid sale and the plaintiff was 
entitled to recover possession [p. 594, col. 1.] 

Appeal from the deoree of the District 
Judge, Hyderabad. 

Mr. ‘Gopaldas Jhamaimal, for the Appel. 
lant. 

Mr. Kundanmal Dayaram, for the Respond- 
ent. 

JUDGMENT, 

Fawcerr, J. O.—Thia is a second appeal 
from the decision of the Distrist Judge, 
Hyderabad, confirming a decree of the Joint 
Subordinate Judge, Hyderabad, dismissing 
the plaintiff-appellant’s suit with costs. The 
facts found are that the defendant respondent, 
purporting to ast under section 92 of the 
Bombay Distrist Municipal Ast, gave the 
plaintiff notise‘to remove his Thala,” when he 
applied for permision to re-build on his plot 
under seotion 96 of the Act. They offered him 
. Rs. 1-9-7 per foot as sompensation and oalled 
-upon him to acsept this amount or refer the 
matter to a duly sonstituted Panabayet. 
"The plaintiff in compliance with this notice 
appointed two arbitrators and a Panchayet 
was constituted, in ascordance with seotion 
160 of the Munisipal Act. They could not 
agree upon the price, and so the plaintiff waa 
.roferred £o the Distrist Court to have the 
amount of sompensation fixed. „The plaintiff 
also gave up possession ofthe Thala,” bat 
whether voluntarily or under sompulsion is 
“mot alear. .Dissovering subsequently that the 
-defendant’s action was not authorised by law 
(no street line Kaving been fixed on that side 
‘of the stredt), plaintiff brought a suit to 
Yeeover. possession of the land. Both the 
lower Courts bave held that, as the plaintiff 
‘had agreed to the Municipality having the 
land at a priae to be fixed under section 160 
‘of the Municipal Act, there was a contract 


binding upon him, and that the mistake in 
regard to the right of the Munisipality to act 
under seation 92 of the Act was a mistake 
in law, which under section 21 of the Oon- 
tract Aet did not invalidate the sontrast. 
These conslusions are questioned in this second 
appeal. The further point ia taken that the 
lower Court erred in raising for the defense 
a case whioh had not been set up in the 
written statement. 

It ia no doubt true that the written 
statement does not specifieally plead that 
there wasa binding contract of the kind held 
established, but paragraphs 4 and 5, in 
my opinion, do sufficiently eover this point. 
tbe pleas there taken amount to saying 
that plaintiff's acquiessenee in the taking 
of the land and the referenee about its 
price presluded him from recovering its 
possession. It is also quite elear that the 
question ,of the alleged osontrast was tried 
and desided by both the lower Courts, and 
the second issue in the suit, vc», whether the 
plaintiff is not sompetent to maintain this 
suit as alleged in paragraph 4 of the written 
statement, sufficiently sovers the point in 
question. It is not alleged that the plaintiff 
has, in any way, been taken by surprise, and 
his memo. of the appeal to the Distriet Judge 


‘gontained no objection of the kind now raised. 


Ascordingly, I hold that the 
faila. 

Coming to the main poict in issue, ib seoms 
to me that the mistake of the parties in 
supposing that the Munieipality had power 
to acquire the land under sestion 92 of the 
Municipal Act is really a mistake of fast and 
not a migtake of law falling under section 21 
of the indian Contrast Aot, as it has been 
held to be in the lower Courts. There was no 
mistake as to the effeot of the provisions of 
sestion 92, but the mistake was in supposing 
that a street line had been fixed on the side 
of the street on whish the plaintiff’s building 
was, 80 that the Municipality could act ander 
section,92. Thisis clearly a mistake about a 
matter of fact, and even if the mistake is 
one whish depended upon a question of a 
mixed law and faot, it does not constitute a 


objection 


‘miatake of law’ in the sense in which that 


expression is used in England. See Halsbury’s 
Laws of England, Volume XXI, Artiole 7 at 
page 4, and Pollock and Mulla’s Indian Con- 


‘tract Aet, 3rd Edition, page 113, where it 


is said thai there seems to be nothing to 
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prevent the Indain Courts from following the 
same view. If that is so, then, in any oase, 
the supposed agreement would seem void under 
Beotion 20, forit san hardly be disputed- that 
the mistake was one as to a matter of fast 
essential to the agreement. Bat as this 
point has not been taken or argued in the 
appeal, I do not base my judgment upon 
it. 


Both the lower Courts have held, that 
the ruling in the Poona O:ty Municipality 
v. Ramchandra (1) applies to this onse. 
Mr. Gopaldas for the appellant contends 
that this is not so and I think he is right. 
In that oase, the Munisipslity appealed 
from an order of the District Judge award- 
ing sompensation under section 160 of the 
Munisipal Aot, and it was sontended amongst 
other things that there was no valid and 
binding contract by the Muniosipality to 
purchase the land. Apparently the. posses 
sion of the land. had not been taken, and 
the plaintiff in.that case was virtually 
seeking spesific performanse of the alleged 
sontract for thé acquisition. of the land. 
The High Court held that there was a son- 
‘trast to sell af a fair valuation, where the 
‘Court not'only sould provide, but undera 
special Statute was compelled. td ® provide, 
the means of ascertaining. the prise, and 
that- specific performanes of suah a contract 
‘was awardabls. But the present case is a 
very different one. The positions are ra 
versed and the mere faot that spesific per- 
formance of the alleged sontraot might be 
granted to the Municipality, if they broaght 
,& proper | suit for the purpose, is not a suffi 
‘sient answer to the plaincifiis olain to 
‘get possession of the land as its rightfal 
owner, This followa from the fact that 
the contraet is merely one for the sale 
‘of immoveable property, whish under the 
express terms of seotion 54 of the Transfer 
of. Property ‘Ast does not of itself oreate 
‘any interest in or charge on such property. 
Asoord: ogly, it was heldin Kurri Veerareddt 
ve . Kurri Bapireddi’ (2) that a contrast for 
sale followed by delivery of possession does 
mof,. when there is no registered sale deed, 
create any interest in the property agreed 
fo be 'sold and. oannot, even if enforeeable 
at dàte of suit or deeree, be pleaded in ‘defense 


“aT JO Bori L. R: 6 617. NE. 
~ (2) 29M. 380; 1 M, L, IR, 163; 16 M. ‘Lid, 305. 
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to an action for ejeatment by one having a 
legal title to resover; and that the most 
that the defendant in such & suit 
of ejectmant oan do is to institute a sult 
for speoifíia performance of the contract and 
then apply to have the trial of the eject- 
ment suit stayed pending the trial of his 
own suit for ‘spesifie performanse, ‘This 
desision is strengthened by the remarks of 
the Privy Counsil in Maung Shwe Goh v. 
Maung Inn (3). In the Poona Otty Munici- 
Pality v. Ramchandra (1) it:was not necessary 
to sonsider section 54 of the Transfer of 
Property Aat, for the fast that specifo 
performanae sould be granted was suffisient 
to defeat the plea on whioh the Municipality 
attempted to upset the order of compensa- 
iion that had been passed by the Distriat 
Judge. That fact, as already remarked, is not 
necessarily suffisient to defeat the plaintiff's 
elaim for resovery of possession of the land, 
"Therefore; the ease is clearly distinguishable 
from the one dealt with in Poona Otty Muntere 
pality v. Ramehandra (1). 

If, however, the value of the land is long 
than Rs. 100, then it might be sontended 
that there had boen a valid sale of the 
land by delivery of the property under tha 
ord paragraph of gestion 54 of the Transfer 
of Property: Act. It seems possible that 
the value might be less than Rs. 100, 
having regard to the faot that the ‘Thala’ is 
stated inthe plaint to measure 20 squara feet 
and to be worth Rs. 80 while the Muanisi- 
pality offered sompensation at Rs. 1.9 7 per 
foot. This was, I think, overlooked by Mr, 
Gopaldas in the arguments he addressed to 
us, for in that oase the ruling in Kurri 
:Veerareddi v, Kurri Bapireddi (2) is not oon- 
elusive in his favour. But Mr, Gopaldas 
further contends that thera was no sonsent 
of the plaintiff to sell and that as the priae 
is the essence of a sontrast of sale, there 
oould be no real sale. Hore again, I think, 
he is right, Sale, as defined iu sestion 54, 
is a transfer of ownership in exohange for 
a price paid or promised or part paid and part 
promised, and as the essenes of the sontrast 
lies in the exohange it is, in my opinion, vary 


doubtful whether a transaction under whieh 


_ (33 88 Ind, Cas, 938; 440. 542.ab pp. 562, 558; 21 
M. LT. 18; 15 A. L. J. 82; (1917) M. W. N. 117; 32 
M. L.J. 6; 25 0. L. J. 108; 19 Bone. L. R. 179; 210, 
(E N. $00; 6 L, W. 632; 10 Bur. L. 7. 69; 41 I. A. 15 
E. CO). ` * 


594 
GOBIND RAI t, BANWARI LAL, 


property is compulsorily acquired and a priae 

is fixed on the basis of compensatior, ean be 

said to constitute a sale within the defini. 

tion. The owner is obliged to part with the 
land, whether he wants to or not, and has 
not the freedom existing in an ordinary 
voluntary transfer of ownership, But, in any 
oa80, there must be a prise paid or promised, 

or part paid and part promised, In this ense 
there san only be said to be a prioe promised, 

on the basis of the maxim td certum est quod 
cerium reddi potest. But is the price ascertain- 
able within the maning of this maxim? In the 
ease of Poona Oity M untcipaltty v. Ramchandra 
(1) it had powertoaequire the land and sestion 
160 of the Munieipal Aot was, therefore, 
applieable. In the present case, the Muni- 
eipality, admittedly, had no power to aot 
under section 92 and the provisions of section 
160 apply only in the oase of a dispute re- 

garding compensation, ste,, whish is dirested 
by the Aat to be paid, they eannot, therefore, 
some into operation. In Dinham v. Bradford 
(4), referred to in the Poona Otty Municipality 
v. Ramchandra (1), the Gourt sould substitute 
itself for the arbitrators in the  exeroise 
of its jurisdiction as a Court of Chanoery 
in a proseeding for the taking of a partner- 
ship assonnt, which was pending before it 
and in the Poona Oity Muntcipality’s case (1) 
the Distriot Court had, as already remarked, 

power to fix the compensation and had in 
fact done so. But in the present ease the 
Distriot Court has no jurisdiction to fix the 
prise, and aeeordingly the prise, not being 
assertainable in the manner contemplated 
by the parties, is not a price promised 
within the meaning of section 54 of the 
Contract Aot. ‘Promised’ in that section has, 
of course, the meaning that it bears in the 
Contract Act, namely, proposed and asocepted: 
woe ssetion 2 (b). What was proposed and 
nocepted was that the priee should be fixed 
in the manner spesified in sestion 160 of 
the Munieipal Act. But as that manner 
eannot be followed, there is in effest no 
agreement as to prise, and the Oourt 
cannot ascertain the prise in any other 
manner and enforse the contrast with the 
price so aseertained, for that would be 
making & new esontraet for the parties, 
see-Halsbury’s Lawsof England, Volime XXV, 

Article 496, foot-note (f) at page 292. 1}, 


(4) (1869) 6 Oh, App. 519, 


INDIAN CASES, 


[1920 


therefore, hold that there has been no valid 
sale of the land to the Munioipality and that 
the ground on whieh the lower Courts have 
dismissed the  plaintiff'r suit is legally 
unsustainable. 

I would, therefore, reverse the desrees 
of the lower Courts and grant plaintiff 
possession of the land with eosts throughout. 

Rermonp, A.J. O. —I aonsur. 

Decrees reversed, 


ALLAHABAD HIGH COURT. 
First APPEAL FROM Oxpes No, 105 or 1919. 
Marah 16, 1920. 

Present: —Mr. Jastiso Piggott and 
Mr. Justiee Walsh. 

GOBIND RAI-—PLAINTIFF—APPELLANT 
versus 
BANWARI LAL AND OTHERS—DEFENDANT8 


— RESPONDENTS, 
Jurisdiction of Civil and Revenue Courts—Suit by 
rent-free grantee to recover possession of land, whether 
cognizable by Civil Court. 


A suit by a rent-free grantee for possession of 
land from which he has been wrongfully ‘ejected by 
the foe: is cognizable by a Oivil Court. [p, 595, 
col. 1 


Appeal from the order of the Subordi- 
nate Judge, Cawnpore, dated the 14th March 
1919, 

Dr. 8, M. Sulaiman, for the Appellant, 

JUDGMENT,.-—The plaintiff eame into 
Court alleging himself to be the rent-free 
grantee of certain land. He stated that 
the defendants Zemindars had foreibly and 
unlawfully ejested him from possession and 
enjoyment of this land on the strength, of 
certain proseedings which they had taken 
behind his bask in the Revenue Court; to 
which proseedings he had never been made a 
party. The suit was brought in the Court 
ofa Munsif, who tried out all the issues 
on the merits and gave the plaintiff a dearee, 
The deeras was one restoring the plaintiff 
to the possession whieh he had previously 
enjoyed, that is to say, to the possession 
of a rent-free grantee, enjoying all the 
rights but subjest to ell'the liabilities im- 
posed on sueh garantees by Ohapter X of 
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-the Looal Tenaney Aot (No. lI of 1901). 
There was an appeal, whieh was heard by 
the Subordinate Judge of Cawnpore. It 
appears that various pleas were taken on 
behalf of the defendants, but that they were 
all abandoned exeept one plea against the 
jurisdietion of the trial Court. 
Subordinate Judge, referring to the decision 
in Nannhu v. Sri Thakurii Maharaj (1) and 
plaeing & certain interpretation on the plaint, 
held that this was a suit sognisable only 
by a Revenue Court. On this ground he 
reversed the decision of the first Court and 
dismissed the suit, The ruling referred to 
by the lower Appellate Court has no bearing 
on the fasts of the present ease. The 
plaintiff came into Court, alleging that he 
had been wrongfully ejested and seeking 
to be restored to the same possession 
which he had previously enjoyed, A rent. 
fres grantee is not a tenant within the 
meaning of tha definition in the  Loeal 
Tenancy Aet (No. II of 1901). There ia 
no sestion in the Ast and no Artiole in the 
Schedule, whioh provides for a suit by a 
grantee to recover possession as euob, in the 
event of his wrongful ejeotmoent, even though 
that ejestment may be the aot of his 
Zamindar. Consequently if the epresent 
plaintiff had no remedy in the Civil Court 
he had no remedy anywhere. The desision 
of the lower Appellate Court is clearly 
wrong. As the plea of jurisdietion was the 
only one pressed in that Court, it follows 
that the desision of the Court of first instanee 
on the merits must be restored. We 
accept this appeal, set aside the order appeal- 
ed against and restore the decree of the first 
Court. The ease has been heard ex parte, but 
the appellant must get his sosts. 


Appeal accepted. 


(1) 46 Ind. Oas. 764; 16 A. L. J. 881;41 A. 87. 
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BOMBAY HIGH COURT. 
SgcoND Orvin APPrAL No. 679 or 1918. 
Ostober 21, 1919. 

Present; —Sir Norman Macleod, Kr. 
Chief Justiee, and Mr. Justice Heaton. 
DEVIDAS DWARKADAS-—PLAINTIFF 
— APPELLANT 
versus 
SHAMAL GOPAL—DrzrrENPBANT-— 


RESPONDENT. 

- Evidence Act (I of 1872), s. 116— Bhagdari -and 
Narwadari Act (Bom. Act V of 1862), 8. 3— Mortgage 
of unrecognised sub-division of Narwa--Mortgager 
continuing in possession under yearly leases—~Suit for 
ejectment—Plea that mortgage and lease void, whether 
can be taken by defendant—Landlord and tenant— 
Estoppel. 


Defendant, the owner of land which formed an 
unrecognised division of a Narwa, mortgaged it 
but continued in possession under yearly leases. 
Plaintiff, the assignee of the mortgagee, sued to 
recover possession of the land onthe ground that 
it had been based to defendant, and it was contend. 
ed that the mortgage and lease were void under 
section 3 of the Bhagdari and Narwadari Act: 

Held, that the plaintiff was entitled to the relief 
he claimed and that the defendant having attorned 
to the plaintiff, it was not open to him in this suit to 
contend that the plaintiff had no right to let out the 
property on rent. [p, 697, cols. 1 & 2,] 


Second appeal from the desision of the 
Distrist Judge, Anmedabad,in Appeal No. 402 
of 1915, confirming the deeree passed by the 
Subordinate Judge at Umreth, in Civil Suit 
No, 182 of 1915. 

Mr. R. J. Thakor, for the Appellant. 

Mr, Q. N. Thakor, for the Respondent, 

JUDGMENT. 

Maotgop, O. J.—The plaintiff sued to ra. 
cover possession of the plaint land on the 
ground that it had been leased to the 
defendant, and for Rs, 39 for rent. 

He alleged the land belonged to ote 
Marghabhai Babar, who leased it to defend. 
ant for one year for Rs. 39 by a lease 
dated 30th June 1914. The plaintiff was 
an assignee of the lease under a deed dated 
the 14th June 1915, 

The defendant wan the owner of the suit 
land whioh formed an unresognised division 
of a Narwa, In 1895 he mortgaged it to 
Babar Solaidss, but continaed in possession, 
first under a lease.for ten years, then under 
yearly leases of a moiety, and finally under 
yearly leases of the whole, Merghabhai Babar 
and his nephew assigned their mortgage 
rights, a desree and the lease of the 20th 
June 1914 to the plaintiff in 1915, 
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At the’ trial defendant's Pleader contend- 
ed that the mortgage: and lease were void 
under seetion 3 of the Bhagdariand Narwa- 
dari Aot, 1862. The learned trial Judge 
held that the mortgage, the lease and the 
assignment were all void and dismissed the 
suit. 

In first appeal the learned Appellate Judge 
eonsidered..that the question whether the 
plaintiff sould recover turned on the question 
whether he ever got possession and remand- 
ed the ease for trial of issues as to when 
Margliá got physisal possession of the land. 

. The lower Court found that Margha did 
not obtain physiesl possession until after 
Marah 1905. 

It was proved that the defendant mort 
gagor remained in possession after the mort- 
gage .undera.Jease for ten years. On the 
llth August 1905 he passed a lease for a 
moiety óf^ the land (Exhibit 27), although 
he said. he remained ,in possession of the 
whole.: Then for the monsoon of Sambat 
1965 he passed a lease for the whole of 
the land, Exhibit 28. On the other hand 
the mortgagee said ‘he personally cultivated 
the land in ‘196 but took the defendant 
into partnership and : got him to execute 
Exhibit 27, and pursued the same oourse 
for three or four years until Exhibit 26 
was passed :in 1965, After that .thə de. 
fendant passed a lease for the whole of the 
land. 

On. ‘these findings the learned Distriat 
Judge same to the oonolusion that the viae 
of the original alienation had’ not been cured 
and the suit was not maintainable. 

: But from the: desision in Javerbha? v 
Gordhan (1) it may be gathered that physical 
possession is not neaeseary. In that onse 
the defendant mortgaged a house, whioh 
formed.an unresognized division of a Bhag, 
io the plaintiff in 1901 for Rs. 729, The 
deed of. mortgage eontained a sovenant to 
pay sompensation to the. mortgagee in the 
event.of there being any bindrance or ob. 
struction: eonserning the house. The defend. 
ant sontinued. in possession under yearly 
rent notes. -At.the determination of the. 
rent note for the year ending: July 1909 the 
defendant refused to surrender possession. 


On.the 9th November 1910 the plaintiff 


sued: to ‘resover: possession -0f the house or 
i. & 
(1) 23 Ind, Cas. 442; 17. Dou EA R, 259; 39 B. 258, 
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in the alternative for Ha. 729 as compeneation. 
It was held that the mortgage and the 
rent.notes were void under ihe provisions 
of tbe Bhagdari Aot, that the sonsidera- 
tion for the mortgage failed ab initio ard a 
cuit to recover the money as received for 
the plaintiff's use was barred under section 
62 of the Indian Limitation Ast, but it 
was open to the plaintiff to slaim under 
the covenant, although the mortgage wes 
void. But it was also held that the mort- 
gagee was in adverse possession of the limited 
interest as mortgagee in possession and in 
assertion of that right held adversely to 
the defendant who sontinucusly attorned to 
him. :t would follow that if suoh adverse 
possession had eontinned for ‘twelve years 
tho plaintiff would have been able to resover 
possession as mortgagee. If that deoision 
is correat, the plaintiff in this ease would 
be entitled to recover as having been in 
possession for more than twelve yeare, 

The real question is whether the mortgage 
was void. If it war, the lease for ten years 
and the rent notes wonld also be void. 


The defendants can plead their illegality 
in answer to the plaintifi’s suit. In Adam 
Umar v. Bapu Bavnji (2) it was held that 
posseseién acquired under an alienation made 
in contravention of seation 3 of the Bhagdari 
and Nawadari Act, 1862, oan become adverse 
and bar a suit for resovery by the indi. 
vidual alienor or his representatives-in- 
interest. In: Jethabhat v. Nathabhai (3) the 
plaintiff obtained-under a deed of compromise 
a portion of-a Bhag or share in a Narya 
other than a recognized division of such Bhag 
or Narva. The Commissioner held that the 
alienation was void and put the defendant 
in possession.. The. plaintiff then filed- the 
suit olaiming to be entitled to suoseed by 
adverse possession. Ohandavarkar, J., said: 
“But it is 6f the essence of a title by 
adverse possession that it must relate to 
some property, whish is recogniz3d by law. 
But here there is no such property, since 
the Legislature has presoribed the kind of 
property on which the plaintiffs seek to found 
their title by adverse possession." 

In Javerbhat v. Gordhan (1) Batchelor, J., 
distinguished this on the ground that the 
plaintiffs there sontended that they held 


(2) 1 Ind. Cas. 663; 10 Bom. L. R. 1128; 33 B. 116, 
(8; 28 B, 399 al p, 407; 6 Bom. L, R. 428, 
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the land as forming part of the holding 


and as subjeot to all the ineidents of the 
tenure... Buf it is difficulé to see how a 
mortgages san obtain a title to the mortgage 
by adverse possession. He is not in posses- 
sion adversely to the mortgagor and the 
very essence of adverse possession is that 
it must be hostile to the interest of the 
real owner. What is meant, I suppose, is 
that the possession is hostile to any defenca 
that may be raised by the mortgagor that 
the mortgage ia void. Ramchandra Venkajt 
Naik v. Kallo Devi Deshpande (4) was a 
converse sase, In 1909 the plaintiff sued 
to redeem property -eonsisting of Watan 
Inam land whioh had been’ mortgaged by 
his grandfather ‘in 1867. The defendants 
mortgagees oontended that the mortgage 
became void under the Watan Aot on the 
death of the mortgagor in 1873 and that 
they: had been in adverse .possession 'siro3 
then. It was held the mortgagee remained 
a mortgages . for the purpose of a redemption 
suit. Unless there'was some definite-indies- 
- tion on the part of the person in posses- 
sion that he would from a ‘certain date 
élaim ás owner and not -as mortgagee, he 
‘sould only acquire by adverse possession the 
limited "interest to which he was entitled 
ab tlie mortgagor's death, namely,” that of 
mortgages. That. would be an authority in 
this “case -for holding -that ‘the -defenae 
that the mortgage was void ah tnttto- was 
not- available to the defendant. Bat the 
defendant and his assignor having 
attorned to the .plaintiff, I dọ not think 
it is open to the defendant in this suit 
to contend that the plaintiff had mo right 
to let out the property on rent? so that 1 
think the plaintiff is entitled to the relief 
he slaims, “We have nothing to do with 
the question -whether the- defendant will. be 
able hereafter to set aside ‘the mortgage, 
nor with the powers whiah the Collector -has 
under the Act to avoid the alienation, The 
appeal is allowed. -The plaintiff must be 
put in possession of'the plaint land, and 
there will be a deoree for Rs, 39 with 
sonta throughout, 


HsaTON, J.—l agree that the plaintif 
must be awarded posaeasion of the property 
and one year's rent. We need not, I 


(4) 80 Ind Cas 336; 39 B, 587; Wo Bom. L, R. 
680. (dau. aes 


- -— wt -—— 
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‘think, in this 9380, express any definita 


opinion on the question of asquiring tha 
rights of a mortgagee by adverse possession, 
Tt is a difficult question, and my mind ia 
far from slear onthe point. Bat for other 
reasons altogether, I think the plaintif 
must sucosed here. The defendant was in 
the position of a tenant, and it appears 
from the facts found by the Appellate Nourt 
that he was placed in possession of this 
land by the person, the plaintiff, who pur- 
ports to be fhe landlord, and his possession 
since then has been sontinuously possession 
‘of a tenant under a landlord. Where these 
are the fasts, I think that the prineiple 
of section 116 of the Indian Hvyidenes Act 
must prevail, and it must be held that the 
defendant must surrender possession before 
he oan place himself in a position 80006083- 
fully to plead that the tenanoy is void. 
Appeal allowed, 


ALLAHABAD HIGH COURT. 
Civic Reviston No. 64 or 1919, 
Mareh 2, 1920. 
Present;—Justise Sir P. O, Banerji, Kr. 
KATORI KUNJHRA — AvorioN PURCHASER 
— APPLICANT 
taorsus 
AJUDHIA PRASAD AND OTHERS— 
DxognEE HoLDER AND JupauxkNT-DEBTOR 


— Oppo TE. Petras. 

Cumi Procedure Code (Act V of 1808), O. XXI, vr. 
84, 92, O. XLIIl, r. 1 (j)—-Haecution of decree — Sale, 
get aside -for default of purchaser—Appeal, whether 
lies. 


An order setting aside s sale in execution of decree, 
because of the default of the sauction-purohaser in 
depositing the purchase. “money, is not appealable, 
[p 598, col. }.] 

Civil revision against the order of tha 
Distriet Judge, Ghazipur, dated the 10th 
December 1918. e 


Mr. Igbal Ahmad, for the Applicant. 


. Me. Lakshmi Narain, for*the Oppositg 


Partisg, |... Lu box nx « 
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, .JUDGMENT.—This is an spplisation for 
revision on. the ground that the Court below 
had. no -jurisdistion to - entertain an appeal 
from the-order of the Court of first instance. 

. What happened in this easo was this. A 

“house was sold by auetion in exeontion of 

a deeree and was purehased by the present 
‘applisant. He deposited one-fourth of the 
purehase-money as required by Order XXI, 
Civil Prosedure Code, but he did not deposit 

the balanee within the fortnight allowed. 

He, however, made anapplication to the 
Conrt,.asking it to seb aside the sale on the 
ground that the property was subjest to 
eneumbranees and he had been misled by 
the omission of enseumbranees in the pro- 
elamation of sale into purehasing the pro- 

porty. This applisation was not justified 
by any of the provisions of the Civil Pro- 
cedure Code. The Court, however, set aside 
the sale and ordered the property to be 
resold. This order it was justified in 
making by the provisions of Order XXI, rule 

84, Against this order, the desree-holder 
appealed to the lower Appellate Court, That 
Court entertained the appeal under Order 
XLIII, rule 1, olause (j), The learned Judge 
in entertaining the appeal clearly sommitted 
an error, besause the sale had not been set 
aside under rule 92 of Order XXI. The 
lower Appellate Court, therefore, asted with- 
out jurisdietion in sending bask the ease to 
the Court of first instanse and awarding 
coats to the desree-holder against the present 
applieant. The order of the Munsif wasa 
right order because it was the duty of the 
Munsif upon non-payment of the balanee of 
the purohase-money to direst a re-sale 
and this is what the Munsif had dirested. 
Tam informed that the sussessor of the 
Munsif who made, the first order has ra. 
peated the order for re-sale after the remand 
by the: Distriet Judge. The property has 
been re sold and has been purehased by some 
one.else. The applicant ‘has thus gained 
his objeat. and this applisation only raises 
an- aendemie question. However, as the 
order of the Court below was” without 
jurisdiction, I must allow the application 
and set aside that order ineluding the order 
diresting the applicant to pay the sosts of 
the deeree- holder inthe Court of first instanse 
and in the lower Appellate Court. As to 
the eosts of. “the application in this Court, 
I direst that each party do abide his own 
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sosta, The parties wil pay their own eosts 
in the Courts below. l 


Application allowed, 


OALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decese No. 1206 
or 1917. 

December 5, 1919. 

Present :—Juaties N. B, Ohatterjea, KT, 
and Mr. Justies Panton. 

NABIN CHANDRA SHAHA ANB OTHERS— 
Derexpaxts Nos. 1 TO J—ÁPPELLANTS 
versus 
Sheikh WAJID AND OTEERS—PLAIRTIFPS— 


RESPONDENTS. 

Bengal Tenancy Act (VIII of 1886), Sch. III, Art. 
8, applicability of—JDispossession by co-sharer landlord 
under kobala obtained from co-heirs of deceased tenant 
—Suit to recever possession—Limitation. 


Plaintiff, one of the heirs of a deceased tenant, 
was dispossessed by the landlord on the latter 
obtaining a kobale from another heir of the entire 
estate; le brought the present suit for joint posses. 
sion in respect of his share: 

Held, that the suit was governed by the provisions 
of Article 8 of Schedule III tothe Bengal Tenancy 
Aot. [p. 600, col. 2,] 


Avpeal against the deeree of the Sub. 
ordinate Judge, 4th Oourt, Mymensingh, 
dated the Ist of Maroh 1917, affirming that 
of the Munsif, let Court at Kishoregunge, 
dated the 28th of February 1916. 


FAOTS appear from the judgment. 

Babu Gopal Ohandra Das, for the Appel- 
lants.—This appeal arises out of a suit for 
reeovery of possession. The original tenant 
died leaving several heirs. One of the 
heirs sold the whole holding to the land- 
lord and the landlords entered into 
possession. But the ease in the plaint is 
that they were foreibly dispossessed by the 
landlord, J submit that there isa distinse- 
tion between possession given by the Court 
to an auction. purehaser and foreible-disposses- 
sion, I refer to the eases in Kamal Dhari Thakur 
v. Rameshwar Singh (1), Fant Bhusan Sarkar 


(1) 19 Ind, Oas. 645; 17 0, W. N. 817, 
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v. Pulin Ohanira Mandal (2). The view 
taken by the learned Judge is very narrow. 
ln these eases the landlord was put into 
possession by the Court. In my ease the 
landlord entered into possession himself, 
There are many oases on the point and 
there i» really a  seonfliet of desisions, 
While the plaintiffs were in possession of 
their raiyati holding, the landlords entered 
into -possession themselves representing to 
the tenants that their rights had been sold 
to them by defendant No. 8, Here they 
were trespassers. They were not put into 
possession by the Court asin the oase of 
an austion-purehaser. In those oases the dis- 
possession is not by the landlords bat by 
the Court. But in this partisular ease the 
dispossession is by the landlord and not by 
the Court. 


Babu Santtmoy  Mozumdar for Babu 
Gurudas Sinha, for the Respondents.—I sub. 
mit that there is really no distinetion bet- 
ween & purchase by anstion and a purshase 
by private sale. Here the landlord entered 
into possession under the bona fide belief 
that 16-annas share had been  purehased. 
If a landlord slaims to dispossess by virtue 
of a purchase at an saction sale, then his 
oapasity as a landlord is gone. Aticlo 3, 
Sohedule III of the Bengal Tenaney Aot, says 
that he must diepossess as landlord. My 
learned friend wants to draw a distinotion 
between an auotion.purehase and a private 
Bale. I refer to Sen’s Edition of the Bengal 
Tenaney Aot, 3rd Edition, page 791. If 
your Lordships are disposed to apply the 
principles of dispossession by auction-pur 
ohase; I submit the principles apply equally 
to the ease of dispossession by private pur- 
ohase. "The desisionsin Kamal Dhari Thakur 
v. Rameshwar Singh (1) and Ram Kinkar 
v. Sihiti Ram (3) are in my favour. I 
submit Artiele 3 does not apply to the 
present ease. 


Babu Gopal Okandra Das, in reply.—There 
is a ease reported as Aminuddin Munshi v, 
Ulfutunnissa Bibi (4). In that case it 
has been held that the prineiple of spesial 
limitation applies, Tbe  distinotion lies 


(2) 86 Ind, Cas. 888; 21; C. W. N. 976, 
(8) 46 Ind. Cas, 221; 27 0, L. J. 628, 


Ko 8.Ind. Cas. 815; 1810. W. N. 108; 9 0, L.J, 
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in the person who dispossessed, Here it is the 
Jandlord,and not the Court as in the onse of an 
austion-purchaser, by whom the dispossession 
was effected, Therefore, I submit that the 
ease comes within Artiale 3, Sehedule III 
of the Bengal Tenaney Act, 


JUDGMENT.—The plaintiff and sertain 
other persons were the heirs of one Rajabulla, 
The defendants Nos. I and 2 were the eo- 
sharer landlords of the jots which was held by 
Rajabulla. On the death of the latter, the 
defendants Nos. 1 and 2 dispossessed the 
plaintiff from the land, they having seoured 
a kobala of the entire land from defendant 
No. 8, one of the heirs of Rajabulla. 

The plaintiff brought & suit for joint 
possession in respeot of his share of the 
land and the question raised in the ease is 
whether the suit is governed by the provisions 
of Article 3, Sehedule III of the Bengal 
Tenancy Act. 

There is a divergence of judicial opinion 
with respeot to the ssope of Artisle 3, Sshedule 
IIT, aud in some sases it has been held that 
the artiele is inapplicable to a ease where the 
dispossession is effeated by the landlord not as 
landlord but an auction purehaser and under 
prosess of the Ooart. [See Abhoy Ohurn 
Mookeriee v. Shaik Titu (5), Brojo Kishore 
Mahapaira v. Saraswati Dassi (6), Mahomed 
Khalil v. Hirendra Nath Bhattacharya (7), 
Kamal Dhari Thakur v. Rameshwar Singh (1), 
Ram Kinkar v. Sthiti Ram (3)]. 


On the other hand a different view has 
been taken in the following cases, Aminuddin 
Munshi v. Ulfutunnissa Bibi (4), Fani Bhusan 
Sarkar v. Pulin Ohandra Mandal (2), Satis 
Ohandra Basu v. Nittya Gopal Haldar (8), 
Pitambar Mahapaira v. Bhagabat Lal (9) and 
Kambi Dat v. Jharu Lal Das (10). 


Having regard to the differenee of opinion 
on the point, the question was referred to a 
Tull Beneh in Peary Mohan Mukherjee v, 
Arunodoy Ghose (11), but it was held that the 
question referred did not arise in this oase 


(6) 2.0, W. N. 175. 

(6) 6 0. W. N. 388. 

(7) 5:0. L. J, 650. e. 

(8) 40 Ind. Cas. 419; 21 Q. W, N. 978. 

(9) 24 Ind. Cas. 860. 

(10) 40 Ind. Cas. 907; 2P L.J. 567; 2P, LAW. 16; 


(1917) Pat. 247. 
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because the dispossession was subsequent to 
the symbolieal possession delivered to ‘the 
landlord and was made at a time when 
the plaintiff was in possession as tenant 
under the landlord. The cases cited above, 
except the case of Kunti: Dat vw. Jharu 
Lal Das (10), were all cases in which 
the question arose between the plaintiff and 
the landlord after the latter had purchased 
the property at an exesution sale. In the 
present case, there is no question of an 
austion-purchase by the landlord. 

It is sontended, however, on behalf of 
the respondent that the principle laid down 
in the first set of eases would apply also to 
a sass of a private purchase, because in 
both cases the purobase is made by the 
landlord not in bis ospacity as landlord but 
as a purehaser; and we have been asked to 
refer the ease toa Fall Bensh having regard 
to the divergence of judicial opinion on the 
point. 

We do not think, however, that the matter 
should be referred toa Full Bench; for the 
ease of a private purchase does not stand 
on the same footing as a purchase at an 
execution- sale. In the sase of Ram Kinkar v. 
Sthiti Ram (3), already referred to, Mookerji, 
J., stated: “It is plain that Article 8 of the 
Third Sehedule to the Bengal Tenaney Aot 
has no application to the cease before us. 
It is well settled that where a landlord 
in exeeution of a decree for arrears of rent 
puts the holding to sale, purohases it himself 
and obtains delivery through Court, such 
dispossession of the tenant is not disposses- 
sion within the meaning of Artiole 3 [ Kamal 
Dhari Thakur v. Rameshwar Sigh(1)]. Indeed 
so long as the sale remains in forse, the 
possession of the landlord auetion-purehaser 
eannot possibly be challenged by way of 
suit.” It was also pointed out in the sase 
of Kamal Dhar: Thakur v. Rameshwar Singh 
(1) that although the landlord moves the 
‘Court to ‘deliver ` possession and possession 
4s delivered to him-at his instanee, ‘he gets 
possession ‘through the intervention of the 
Court; " the delivery of possession by whioh 
the dispossession is eifeoted is an aet of the 
Court, and when the landlord pots into 
possession by & prosess of the ‘Court, we do 
not think ‘it is an aot of dispossession by 
the Jandlord within the méaning of the 
‘article, whisheoontemplates a disposaession 
by the landlord by taking the Jaw ‘into 
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his own bands and otherwise than in due, 
course of Jaw." A similar view was 


taken by Banerji, J, in the case of 
Brojo Kishore Mahapatra v. Saraswati — Dasst 
(6) where the learned Judge says: “That the 
dispossession here was in that capacity aud 
under a prosess of Court issued to put the 
defendant in possession as austion-purshaser, 
has in effeot been found by the Courts below 
and is not disputed," When the landlord 
purshases at a sale held inexecution ofa 
desree, possession is delivered to him by 
the Court as auction-purchaser, £.6, on the 
footing that there is no longerany relation 
of landlord and tenant between him and 
the tenant and the possession of the land. 
lord as purchaser cannot be challenged 
Bo long as the sale is not set aside or 
declared ineffective against the tenants. In 
the case of a private purchase such as 
the present, there isa relation of landlord 
and tenant between the plaintiff and the 
defendant and the mere fact that he 
obtained a kobala from one of the beirn 
of the original tenant oannot take the 
ease ont of the purview of Article 9, 
Sshedule III. 

Having regard to all these gana daka 
we think that the ease does some under 
Artiele€, Sehedule HI of the Bengal Ten- 
anoy Act. The appeal is deoreed, and the 
aguit must accordingly be dismissed, The 
appellant will be entitled to half the sosts 
in all Courts, 


Appeal decreed. 


ALLAHABAD HIGH COURT. 
Letrers Parent ÁPPRAL No. 66 or 1919: 
July 21, 1919, 

Fresent *-—Sir George Knox, Kr., Acting 
Chief Justice, and Mr. Justice Piggott. 
RAM PRASAD SINGH— Jovement- 
DesToR—APPELUANT 
versus 
Tae BENARES BANK LIMITED — 
Dsco««g Hw was—Re ro.pe 15 
Protabttory order -Order pasid in open Ccurt 

prescrce of parties— Notice, whether xecessary. 
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_An order prohibiting a party from alienating his 
property, made in open Court in the presence" of 
the parties: duly ‘appearing before it, must be pre- 
sumed to have been communicated to: the party 
affected thereby, and it is no excuse for that party, 
if he disobeys such order, to urge that formal notice 


of the order had not been served on him personally. 
[ p. 602, col. 2.] l : ANT 


Letters Patent Appeal against the judg- 
ment of Mr, Justice Walsh. 

Mr. Nihol Ohand, for the Appellant. - 

Mr. B, E, O’Conor, for the Respond. 
ent. 


JUDGMENT.— Ham Prasad Singh appeals 
against an order passed by a single Judge 
of this-Court under the following oiroum- 
stances. The appellant was: ore of 
three judgment debtors in a desres 
obtained by the respondents (the Benares. 
Bank, Limited), which deoree was passed, 
ex parte, on 18th of August 1917, by the 
Court of the Subordinate Judge of Benaree, 
Between November 1917 and April 1915, 
the Bank got the decree transferred for 
execution to Patns, the appellant residing 
within the jurisdiction of the Distriot Court 
of that place, and immoveable property 
belonging to the appellant was attached in 
execution of the decree. On 23rd of Jure 
1918 Ram Prasad Singh brought a suit 
against the Benares Bank in the Court 
of the Subordinate Judge of Benares; the 
reliefs sought were that the deoree of 
18th of August.1917 be set aside and 
that the Bank be restrained from proceed- 
ing against the property of the. plaintiff, 
After the: institution of the suit, and before 
it came on for trial, Ram Prasad Singh 
applied to the Court for the- issue of an 
injunction restraining the  Benares Bank 
from proceeding further with the execution 
of the ex parte deoree. This prayer the 
learned Subordinate Judge granted, but 
only on condition that Ram Prasad Singh 
should furnish security, to the full amount 
of the deoree, for its due performanoe in 
the eventof hia suit being dismissed, Ham 
Prasad Singh appealed to this Court against 
the imposition of this condition; His appeal 
was admitted on 27th of July 1918 and 
registered as First Appeal from Order No. 119 
of 1918. It had not yet been set down 
for hearing, when on 15th of November 
1918 Ram Prasad Singh presented an 
application supported by an affidavit sworn 
the rrevious day. This application was 
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presented, in the ordinary sourse of business, 
to a single Judge of this Court; it asked 
that -the Benares Bank might be restrained 
from sontinning the exeention proceedings 
at Patna until the disposal of the pending 
Bret appeal from order. It was represented 
that there was no need for the taking of 
security from the - petitioner, besanse the 
property taken in attashment by the Patna 
Court would remain under attachment and all 
that was asked waa a postponement of the sale, 
The order passed was:— ‘Stay meanwhile 
let notice go to the other side." The 
learned ‘Judge who ‘passed this order had 
not been informed ‘that on.14th of Novem. 
ber 1918, the very day on whioh the 
affidavit Isid before him was sworn, the 
Oourt at Patna had struck the exeeution 
proseedings off its file by reason of some 
default on the part of the local agent or 
representative of the Benares Bank, When 
the agents of the said Bank sought to continue 
the exeoution proseedings, the Court at Patna 
held itself to be unable to take any aotion 
by reason of the-ez parte order passed by 
this Court on 15th of November 191° 
and refused even to renew the attachment. 
On this the  Benares Bank presented 4 
petition to this Court supported by affidavit 
on 7th of December 1918, representing 
that the ex parie order had been Obtained 
from a Judge who was ignorant of an 
essential fact in the oase and that the 
Bank was now left without any seourity 
The only relief in terms asked for wae 
that the hearing of Ram Prasad Singh’s 
application of 15th of November 1918 
should be expedited. This petition 
was laid before the learned Judge who 
bad passed the order of that date, he 
pointed ont that the Bank would not be 
protested against any alienation which Ram 
Prasad Singh might make of the property at 
first attached by the Patna Court, unless an 
injunotion were issued restraining him from 
making sush alienation, His order purports 
to direot the application of the Benares Bank 
to be amended in this sense, but no actual 


| amendment was made, The important point 


is, however, that the’ Bank's prayer for 
the expediting of: the hearing of the appli. 
sation cf 15th of November 1918 was 


granted; that applieation was ordered to be 


set down for disposal on 9th of December 
1918, along with the Bank's application of 
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7th of Desember 1918. The learned Judge 
after hearing both parties, and having no 
suggestion beforo him that either party 
desired an adjournment for any purpose, 
passed orders dealing with both theappli- 
sations then before him, č. 6, Ram Prasad 
Singh’s applieation of 15th of November 
1918 and the Bank's applisation of "7th of 
December 1918. In substanse he ordered 
three things:—- 


(a) that the hearing of first appeal from 
order No. 119 of 1918 be expedit- 
ed; this he eonld not do of hia 
own authority, but he obtained an 
order from the Chief Justice to that 

_ Offect, 

(b) that the Benares Bank might pro- 
seed with the exeeution of their 
deeree in the Patna Oourt so far 
as taking out attashment of Ham 
Prasad Singh’s immoveable property, 
but should not take steps to bring 
any of his property to sale before 
the disposal of the aforesaid first 
appeal from order, 

(c) that until the disposal of the said 
appeal or until this Court might 
see fit otherwise to direst, Ram 
.Prasad Singh should not alienate 
‘any of the property which had been 
under attashment by the Patna 
"S prior to the 14th of November 

8. 


This order was passed in the presense of 

both parties, duly represented by Counsel, and 
8 formal injunoet:on to the same effeet was also 
issued for servisas on Ram Prasad Singh per- 
- gonally. 
. Thia injanetion was eventually returned 
unserved, the ministerial offieer reporting 
that he. was unable to find that gentleman 
at his ordinary plase of residenae. Almost 
immediately after this  ineffestual attempt 
at personal serviea, that is to say, on 3rd 
of January and 4th.of January 1919, Ram 
Prasad Singh exeouted two sale-deeds by 
whish he purported to sonvey sertain pro- 
party,  inoluding -some of the property 
affected by this Court's order of 9th of 
Desemher 191%, to ond of his seeond 
ereditors. These deeds were registered to- 
gether on 4th of January 1919, and thus eame 
ie knowledge of the agents of the Benares 
Ba ive a SAT ok l 


- 
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On the applieation of the latter pro- 
ceedings were taken against Ram Prasad 
Singh for breach of this Court's injunstion 
of 9th of Desember 1918. The learned 
Judge who issued the  injunetion has 
inquired into the matter and heard both 
parties, He has ordered that Ham Prasad 
Singh be detained in a sivil jail for a period 
of six months, and that his property 
remain under attachment for a period of 
twelve months. 


A number of points have been argued: — 

(a) It is sontended that this Court's 
injunetion of 9th Desember 1918 is in. 
effective for want of personal servise on 
Ram Prasad Singh. 


» * * * * 


The eireumstanses under whieh the attempt 
to effest personal service failed are them» 
selyes suspisious, and we must agree with 
the learned Judge of this Court that it 
is not possible really to believe that the 
prohibitory order, passed in open Court, in 
the presence of a responsible legal adviser, 
was never eommuniosated to the person 
prinsipally sonserned. Apart from the merits 
we oeannot hold the appellant absolved 
from al liability merely beoause of the 
failure of the attempt to effect personal 
gervioe, The prohibitory order was passed 
in open Oourt; it may not teshnically 
Lave the effeot of a desree, but it was 
passed in the  presense of both parties 
duly appearing before the Court, and it 
takes effeot from the date of ita delivery, just 
as mash as a permanent injunetion embodied 
ina judgment and insorporated tin a deoree of 
the Court. * i 


These findings really dispose ofall the 
pleas‘ taken in the memorandum of appeal, 
except two objestions of a teshnisal nature 
whioh may ba more briefly disposed of. 

(b) It is sontended that the learned 
Judge of ‘this Court had no jurisdietion to 
issue any .injunotion against Ram Prasad 
Singh, as the latter does not reside within 
the jurisdistion of this Court. On the 
abstract. question” we were referred to two 
desisions of the Oasloutta High Court, one 
on each side; Mungle Ohand v. Gopal Ram 
(1) affirming the existenca of sush juris- 


` (1) 34 G, 101. 


Yel, LVIII) | INDIAN OASES, 608 


DATAR KAWR t, RAM RATTAN, 


dietion, and Vuloan Iron Works v. Bishumbhur 
Prosad (2) denying the same. The present 
case, however, seems to us a  slear one. 
Ham Prasad Singh was an appellant before 
this Court, and he had himself invoked 
the jurisdietion of this Court to take 
interim proseedings pending the desision of 
his appeal. The orders passed on the 9th 
of Desember 1918 must be considered as 
a whole; so  sonsidered their effest is 
elear. Ram Prasad Singh gota portion of 
what he wanted; the Benares Bank waa 
restrained from actually bringing to sale 
any of his property pending the desision 
of -his first appeal from order. He got 
this subject to a sondition, namely, that 
he should not alienate sertain property in 
the meantime. It was olearly within the 
jurisdietion of this Court to impose such 
& sondition. It has been suggested that, 
in any sase, no prosedure is provided for 
‘punishing any breaeh of the aondition so 
imposed. This argument turns in part on 
the interpretation to be put on Order 
XXXIX, rule 2, clause (3), of the Civil 
Prosedure Code. The drafting of the rule 
is a little elumsy, because it has followed 


meshanically the arrangement of sections 


in the Civil Procedure Code . of 1882 
but we are satisfied that the w$rds “in 
oase of disobediense" are wide enough to 
bover breashes of injunotions issued under 
Order XXXIX, rule (1), for whioh breaches 
no penalty is elsewhere provided. Inany 
ease thia Court has  unquestionably the 
power to punish contempt of its own orders. 
As regards the presise mode of execution 
of the order for imprisonment in the sivil 
jail, that point may be considered when 
it arises. We should prefer to affirm the 
order without sommitting ourselves to the 
mode of execution suggested in the order 
under’ appeal. The provisions of section 
186 of the Civil Procedure Code and 
of seetion 16 of Aot No. V of 1&71 
require eonsideration. It may be that the 
proper mode of exesution is for this Court 
to sause Ram Prasad Singh to be arrested 
and then to commit him to the siwil - jail “in 
this. place. This question is at present im- 
material. 

, (c) Finally it is contended that, under 
tha, rules of this Oourt, no single Judge 


(2) 1 Ind, Cas. 927; 86 O. 239; 18 O, W. N, 846, 


has authority to deal with an application 
for an injunotion as such. No sueh point 
was taken before the single Judge whose 
order is under appeal, If it had been, we 
have no doubt he would have carefully 
considered whether, in order to give full 
effest to the spirit, rather than to the 
letter, of the roles, he would not allow 
Ram Prasad Singh an opportunity of 
arguing his ease before a  Beneh of two 
Judges, Teehnisally the plea has no forse, 
because the Benares Bank had not applied 
for the issue of an  injanstion. We are 
Batisfied that the learned Judge of thia 
Court had jurisdiefion in the matter, that 
his order was in effest one partly granting. 
an applieation of Ram. Prasad Singh's sub. 
jest toa eondition, and that he had jurisdis.- 
tion to impose that sondition. 


We, therefore, dismiss this appeal with 
eosts, including fees on the higher seale, 
but we do so with the remark that 
while we affirm the order for Ram Prasad 
Singh’s detention in a eivil jail, we leave open 
the question as to the manner of exeention of 
the said order, 


Appeal dismissed, 


LAHORE HIGH COURT. 
FULL BENCH. 
Letrers Parent Appeat No, 12 or 1919, 
April 9, 1920, < 
Present: —Mr. Justice Shadi Lal, 
Mr. Justice Le Rossignol and Mr. Justieo 
Broadway. 
Sardarnt DATAR KAUHR--Joupaugwr. 
DEBTOR— APPELLANT 
veraus 
RAM RATTAN AND OTHERS—DREGREE- 
HOLDERS- RESPONDENTS. 
Punjab Alienation of Land Act (Punj, Act XIII of 
1900), s. 16—Esecution of decree—Agriculturist, land 
belonging to, whether can be temporarily alienated, 


.* 

Althongh section 16 of the Punjab Alienation of 
Land Act prohibits the sale in exeoution of a decree 
of land belonging to an agrioulturist, it does not 
affect the power of the Court exéouting a decreas to 
make a temporary alienation thereof, [p, 600, col. 2.] 
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Letters Patent appeal against the order of 
Mr, Justice Beyan Petman, dated 12th June 
1919, reported as-52-Ind. Cas. 356. 


Dr. Nand Lal, for the Appellant. 
Mr, Tirath Ram, for the Respondents. 


JUDGMENT. 


Saapr Lat, J.—The proposition of law, 
which has been referred to the Full Bench for 
determination, is whether a Court san, in 
exesution of a deoree, order. a temporsry 
alienation of the land belonging to a member 
of an agrioultural tribe. Itis olear that seo- 
tion 16 of the Punjab Alienation of Land Ast, 
XIII of 1900, while prohibiting the sale, in 
exesution of a deoree, of the land belonging 
to a member of an agrienléural tribe, does 
not interdist a temporary alienation thereof. 
The answer to the question depends, therefore, 


upon the provisions of the Civil Procedure | 


Code, relating to the exesution of a decree. 


There.can be no doubt that the Courts in 
this Provinoe have for many years consisteritly 
- followed the rule-that a temporary alienation 
of the judgment-debtor’s land is one of the 


modes in which a money deeree oan be eatis- - 


fied, and have sometimes adopted it, in order 
to prevent a sale of tbe land, even when the 
sale could be effested without infringing any 
provision of the law. The enactment of the 
Punjab Aliecation of Land Act, which, as 
observed above, does not prohibit a temporary 
alienation, did not disturb the prastice 
whieh the Courts had adopted as one ealsulat- 
ed to benefit the judgment-debtor, without at 


the same time depriving his oreditor of the. 


fruits of -his deoree, when that judgment. 
debtor sould offer nothing but his land in 
order to discharge bis liability. Indeed, a 
Division Bench of the Panjab.Chief Court in 
Badar Din v. Buramal (1), while dealing with 
the shange brought about in the law by the 
provisions of section 16 of the aforesaid Act, 
pointed out that, though the land belonging 
to a member of an agrionultural tribe could 
not be sold in execution of a decree, it eculd 
be attasbed and thereafler dealt with in the 
manner preseribed -by -sestion 326 of the 
Qivil Procedure Code of 1882, corresponding 
- to sestion; 72: ofthe. new Civil Erocedure 


Code. . s. 


, 
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It was not until 1917 that a discordant 
note was struck by one of the-Finanaial 
Commissioners in. a revenue judgmont, 
Ahmad Khan v. Parmanand (2), whith, upon 
a consideration of the provisions of sestion 51 
and gestion 72, Civil Prosedure Code, reached 
the e5nelusion that a temporary alianation in 
exesution of a desres is possible only unier the 
conditions spseified in seetion 72 and that that 
sestion postalates that tho property attachel 
in exesution of a decree can lawfully bo sald; 
and that itis with reapaah to a property of 
that kind that tha Collestor oan intervene and 
make a proposal for a temporary alienation; 
If the proparty attached is not liable to sale; 
then no temporary alienation "anu ba made by 
the Oollestor under the authority" of section 
72. This view has, however, beea1' dissented 
from by his aolleague in Saleh Mahammid v. 
Mehar Singh (3). 


This divergense of opinion between the two 
final revenue authorities haa placed ‘the sub. 
ordinate revenus offisarsina diffisult position, 
the result being that there is ab present gone 
siderable nnesrtainty as to whether or not it 
is permissible to order a temporary ‘alienation 
of agrioultural land in exesntion of a deores 
against a member of an agricultural tribe, 
Having gegard to the importanee of the 
question, and in view of the divergense of 
opinion referred to above, this Court has 
considered it neaessary to examine the matter 
de novo, more espeoially besause the jndgment 
iu Badar Din v, Buramal (1), though contain- 
ing a dicíum on the subjest, does not profess 
to disausa the question, 

A perusal of the judgment in Ahnad Khan 
v. Parmanand (2) shows that the correbtnes3 
or otherwise of the sonelusion reached therein 
depends practically upon the interpretation 
to ba plased on section 72, Civil Prosedure 
Code. Now, that section is in the following 
terms:— 


“Where * * * the property attashed 
consists of land, or of ashare in land, and 
the Collestor represents to the Court that 
the publio sale of the land or share is objec- 
tionable, and that satisfastion of the desree 
may be made within a reasonable period by 


(2) 43 Ind. Oas. 396; 8 P. R. 
R. 1917 Rev. 

(8) 61 Ind, Oas. 399; 1 P, RB. 1919 Rey.; 16 
1919, MEN TOUR: 


1917 Rev; 7 P. W. R. 
P. L. 


- -e w - 2T 


Vol. LVIIÍ) 
DATAR KAUR Y. RAM RATTAN, 


a temporary alienation of the land or share, 
the Court may authorise the Collector to 
provide for such satisfaction in the manner 
recommended by him instead of prosseding to 
& sale of the land or share.” 

Before examining the argument de. 
'dueed from the wording of the seation, 
it is neeessary to point out that the 
Collestor, when aoting under seetion 72, 
does not perform Any judicial funotion, but 
is merely a ministerial offiser who in the 
matter of earrying out orders of the Civil 
Court relating to the exeeution of a decree 
against land takes the place of an ordinary 
ministerial cffiser charged with the duty 
of executing decrees. If he makes any 
sush representation as is referred to in 
section 72, he does so, not in any 
jadieial oapasity, but as an officer of the 
Court. It is perfestly within the dis. 
cretion of the Oourt to acsepf, or to 
decline to  aecept, saneh representation, 
tide Huro "rosad Roy v, Kali Prosad Roy 
(4) and Darya Singh v. Mehtab (5). In 
the. event of the Oourt declining to acsept 
the representation it would be the Collector's 
duty to sell the land, assuming, of course, 
that there is no special law prohibiting 
such a rale. s Ld 


Now, the ratio dectdendi of the judge 
ment; in Ahmad Khan v. Parmanand (2) 
appears to be that the power to order a 
temporary alienation of' land somes into 
existenes only when the Collector makes 
a representation to that effect, and . that, 
if such a representation eannot legally be 
made, for example, when the property 
attached is not liable to sale, ethen the 
Court itself has no power to order a 
temporary alienation, because there is no 
other law whish authorises the Court to do 
so. A superficial reading of the seation may 
lead to that eonelusion, but if the relative 
funotions of the Court and the  Colleotor 
are properly understood, it will be seen 
that this view oannot be sustained. As 
pointed out above, the Collestor is merely 
a ministerial officer, and it is á mistake 
to suppose that it is the intervention of 
a ministerial officer that brings into 
existence -a power whieh the Court did 
not originally possess. When. the Oonrt 


(4) 9 C, 290 :F. B.); 4.Ind Dec. (x. 8) 842. 
, (6) 25 P. R. 16904 ae ne, ed 
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upon a representation made by the Colleotor 
for a temporary alienation authorises him 
to provide for the satisfaction of the dearee 
in the manner suggested by him, it seems 
to me that the power to order a temporary 
alienation resides not in the Colleotor but 
in the Oourt. Suppose, in a oase against 
a judgment-debtor, who is not a member 
of an agricultural tribe, the Court eonsidera 
if objectionable to sell his land, and thinks 
that the decree may be satisfied by a 
temporary alienation, it would be absurd 
to suggest that in orderto do that the 
Court should adopt the wholly unnecessary 
prosedura of first asking the Oollestor to 
sell the land, and then upon reseiving a 
representation from him make a temporary 
alienation of the property. Why should 
not the Court'earry out its intention with- 
out resorting to this aot of supererogation? 
And suppose the Oollestor does not think 
fit to intervene on behalf of the judg- 
ment-debtor, ia it seriously suggested that 
the Ocurt is then helpless and annot 
order & temporary alienation whish it 
considers to be desirable in the interests of 
both the partiea? 

Take a converse ease. The Court direota 
ihat the land of the judgment-debtor, who 
is not protested by the Alienationof Land 
Act, should be sold, but the Collestor 
suggests a temporary alienation, is the 
Court bound to acsept that advioeP There 
ean be no doubt whatever that the Court 
can reject the representation and direot the 
Colleotor to sell the land. : 

The above discussion makes it elear that 
it is not the Colleetor bnt the Court 
that possesses the power to order a 
temporary alienation. The power does not 
emanate from the Collestor but resides in 
the Court. If, as I hold, the power 
resides in the Cout then it seems to me 
that it exists independently of any  aotion 
which may be taken by ita ministerial 
officer. It may remain dormant until the 
Collestor intervenes in the interest of the 
judgment debtor, but it sannot be held that 
it is brought into existenee - by that 
intervention. It is already tlfere, and the 
Colleotor's intervention furnishes only an 
oscasion for its  exeroeise, The Court, 
which, alone is the repository of the 
power, has the disoreation tò exercise it, 
and the Oolleetor's intervention is not a 
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wondition of the exereise thereof, that is 
to say, it ean do so without making any 
referense to the Collestor or after making 
a reference but without reesiving any 
representation from him. 


; I am assordingly of opinion that the 
assumption eontained in the judgment in 
Ahmad Khan v, Parmanand (2), that the 
power tc make a temporary alienation is ereat- 
ed by the Collestor’s -proposal to that effest 
is unwarranted by any prineiple of law, The 
Janguage of sestion 72 when carefully exa. 
mined. does not bear this sconstrustion : 

indeed such an interpretation must inevit- 
ably lead to some absurd results. I oon- 
sider that the sestion, while presoribing 
the mode in whieh a sale of the land oan 
be prevented by the Collestor by suggesting 
an alternative method of exesution, impliedly 
resognises .the Court’s power to. direst A 
temporary alienation, The exercise of the 
power is not sonfined to the sireumstances 
deseribed in the seotion, and the Court is 
at perfect liberty to use if whenever it thinks 
fit to do eo. 


Our attention has been invited to seetion 
$1, Oivil Procedure’ Code, whieh enumerates 
tthe powers- of the Court in regard to 
exeaution; and it is argued that the powers 
“in. the -matter of exesution are eireumsoribed 
‘by the provisions of that sestion, and that a 
temporary alienation, which finds ro place 
in that seetion, ean only be ordered subject 
£o the conditions and limitations imposed 
by sestion 72. Now ex concesso the Court 
has under section 51 the power to sell the 
property, and if the Court possesses the 
power to transfer the entire bundle of rights 
‘sonstituting ownership, surely it has the lesser 
power of transferring some of those rights, 
Dominium or ownership, as defined by 
‘Austin, denotes a right—indefinite in point 
of user—-unrestrioted in point of disposi. 
tion—and unlimited in point of duration — 
over a determinate thing. It seems to me 
that when the Court has the authority to 
transfer the plenary right as defined above, 
it has also the jurisdiction to transfer a right 
whieh is.lifüited in its operation. The 
power to sell ineludes the power to make a 
temporary alienation, and it was probably 
for this reason that the latter power was 
mot expressly mentioned, - though, as I have 
stated above, sestion 74 implied that the Court 
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possesses an authority to make a temporary 
alienation. 

It wil be observed that seotion 52, Civil 
Procedure Code, expressly provides that the 
Court ean order exeeution by appointing a 
Receiver, and there can, therefore, be no 
doubt that it oan appoint the deóree- holder 


himself as the Receiver of the judgment- 


debtor’s land and ean authorise him to reseive 
the rents and proBts thereof fora specified 
period in satisfaction of his dearee. If the 
Court ean do this, there is no reason why 
it should not be able to achieve the same 
result by ordering a temporary alienation, 
beoause the object aimed at in both the 
cases is the same, namely, the realisation 
of an adequate sum of money from the 
produce of the land in order to:satisfy the 
decree against the owner of the property. 


Upon an examination of the relevant 
gestions of the Code in the light of the 


general prinsiplea of the law, I am of opinion 


that the Court executing a deores has 
authority, not only to sell the land of the 
judgment.debtor, but also to make a tempo- 
rary alienation thereof; and that the latter 
‘power is not confined to the ease in whieh 
a repwesentation is made by the Collestor 
as contemplated by section 72, If the 
judgment-debtor happens to be a member 
of an agrisultural tribe, then seetion 16 of 
the Punjab Alienation of Land Aot somes 
into operation, and while that seotion pro- 
hibits the sale of the land, it does not affest 
the Court's ‘power as to temporary aliena. 
tion. 

1 would, therefore, answer the question 
referred fy the Full Bensh in the afirma- 
tive. 


LEROSSIGNOL, J.— My view completely 
eoineldes with that of my learned brother. 
A provision like seotion 16 of the Punjab 
Alienation of Land Aot, which trenches on 
the usual jurisdiction of the Civil Courts, 
must be very strictly construed and it 
leaves intact every power of the Civil 
Courts exeept that whieh it expressly 
takes away. Consequently the power held 
by the Civil Courts of ordering a temporary 
alienation of the judgment-debtor’s land is 
unaffeeted by that sestion. 

The representation of the Collector refer. 
red to in sestion 72 of the Code ‘appears to 
me to be but an unessential insident and 


Vel, LVIII] 


INDIAN GASES. 


“607 


ALI AKHTAR 0, PEOPLE'S INDUSTRIAL BANK, LTD. 


the eardinal portion of the seetion js that 
which sonfers authority on the Oourt to direct 
the Collestor to take action, 
BROADWAY, J.—1 concur. 
Answered affirmatively. 





ALLAHABAD HIGH COURT. 
Cryin MiscELvANEOCS APPLICATION 
No. 447 or 19189. 
February 16, 1920, 

Present :—Justioe Sir George Knox, KT. 
Syed ALI AKHT A R—-PETITIONER 
VETSUS 
Tur PEOPLE’S INDUSTRIAL BANK, LD. 

(N L:qgnpation)—Opposite Party. — 
. Companies Act (VI of 1882), ss. 180, 126— Suit 
against company being weund up—Leave of Cowt— 
Court, proper. 

A suit or application against a company being 
wound tp under the Companies Act,"1882, can only 
be instituted or made with the leave of the Court, 
and the only Court which has jurisdiction to deal 
with the matter is the principal Coart having origi. 
naloivil jurisdiction at the place in which th® regis- 
tered office of the company is situate, 

Miscellaneous application under sestion: 171 
of the Indian Companies Ast (Aet. No, VII 
of 1913). 

Mr. Mukhtar Ahmad, for the Petitioner, 

Mr, 8. A. Haidar, for the Opposite Party. 

JUDGMENT.—Syed Ali Akhtar, who 
represents himself as having been a minor 
when the matter in question was first agitat- 
ed, has asked this Court to permit him to 
proeeed with the suit whieh he has instituted 
in the Court of the Munsif of Fyzsbad and 
in whieh a deeree was obtained ex parte against 
him. This deeree, when the Bank applied 
for exesution, was transferred to Jannpur. He 
objeeted to the exeeution of the deoree and 
it was refused. The next step that he took 
was that on the l4th of December 1918 
three months! time was given to him to file a 
regular suit. This regular -suit he filed 
before the Munsif of Jaunpur and it is there 
as Suit No. 162 of 1919. The defendant is 
the People’s Industrial Bank in Liquidation 
through their Offeial Liquidator. A legal 
objection was raised by the said Bank 

through the Liquidator that no suit was 


^ 


maintainable without the permission of the 
High Oourt. This is hardly aeeurately 
stated, but I believe it was the way in which 
the petitioner understood the objestion to 
run, Upon the objestion being raised the 
Munsif dirested the deponent to move this 
Court. It cannot be questioned and it is not 
questioned that the People’s Industrial Bank 
is in liquidation and that an Official Liquida: 
tor has been appointed, The petitioner is 
met by seotion 284 of Aot No, VII of 1913, 
and reading that section I have no doubt as to 
its requiring that every company in whieh the 
winding-up has been eommenoed before the 
sommencement of this Act and is still 
pending shall be wound up in the same 
manner and with the same insidents as if 
Aot No. VII of 1913 had not been passed and 
for the purposes of winding-up the Indian 
Companies Act of 1822 shall be deemed to 
remain in fullforee, The learned Vakil for 
the petitioner sontended that this being a 
question of prosedure he is entitled to take 
advantage of this Aat, but the words of the 
seetion are so emphatie that no room for 
doubt in this matter is left. He then son- 
tended that his suit was not one eonneeted 
with this seation and that this seetion refers 
striotly only to winding up of sompanies., 
This contention is without weight and we sre 


‘thrown baok upon sedtion 136 of Aot No. VI 


of 1?t2, The application or suit that the 
petitioner has to make must be made with the 
leave of the Court as defined in Aot No. VI 


‘of 1882 and subject to such terms as that 


Court may impose. Sestion 130 fixed a 
separate meaning to the words “the Conrt^ 
as used in this part of the Aot, namely, Part 
IV (Winding up of Companies). The only 
Oourt that has jurisdietion to deal with the 
matter is the principal Court having 
original sivil jurisdistion at the plase in 
whioh the registered offiee of the eompany 
is situate, 

I am told that that is the Distriet Judge of 
Allahabad, 

This application is dismissed with eosts as 


eertified, 


Applicatién dismissed, | 
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OUDH JUDICIAL COMMISSIONER’ 3 
M COURT. : 
FigaT Civic APPEALS Nos, 104 AND 114 or 
i 1918. ` : 
June 17, 1920, 
Present: —Mr. Wazir Hasan, A. J. C, 
SHEO DAYAL—DerssoanT No, 14— 
: APPELLANT 
2 teras 
LALTA PRASADC—PrAINTIFF— 
+ - awp RAM BALI AND “ANOTHER—- 


' Davenpints Nos. 1 AN» 2-—~Rasponperts. 

Hindu Law—Joint fanuly—Jointness, presumption 
of-—-Strangers in possession under transfers, position of 
— Burden of proof — Admissions in previous suits, value 


of. 


Plaintiff brought the present suit for - separate 
possession by -partition of a half share in certain 
properties against his step-brother, defendant No, |, 
who was the manager of the family. In this suit 
he impleaded as defendants s large number of 
transferees of defendant No. |, of whom the present 
appellant was one. The appellant's defence was 
that when defendant No. 3, purchased the property 
of which the appellant was the transferee, defend. 
ant No.1 was nob a member of the joint Hindu 
family with the plaintiff and that, therefore, tho 
plaintiff could not have that property partitioned, 
In the plaint the plaintiff alleged that he and defend. 
anb No.1 were members of a joint Hindu family, that 
the plaintiff had lived separately for the last nine years, 
that the inimoveable property of the joint family 
was not divided between ‘them and ‘that he “now 
wanted to obtain a partition of everything through 
‘Court: ` 
* Held, (1) that in view of the pleadings, the true 
nature of the suit was for æ defacto division and not 
for a division of title which had already taken place 
‘about niue years ago and the plaintiff could not, there. 
fore, rely on the ordinary presumption of jointness; 
[p. 810, col. 2; p. 611, col. 1.] . 

' (2) that the appellant’ not being a member of the 
family but an utter stranger to it and being in posses- 
sion of the: property in dispute, the -plaintif must 
establish his title independently of any, presumptions 
"before: he could hope to succeed in ejecting appellant; 
Lp. 611, col. Yi] x: 

. (8) that the property in dispute having been 
acquired by defendant No. 1 after the . division 
between him and tho plaintiff, it was his separate 
property and the plaintiff had no title to it. [p 616, 
col. 2. 

4 A mere fact that certain admissions made in 
previous suits constituted a good defence to the suits 
‘in which they were made, cannot lead tothe con- 
clusion that they were untrue. [p. 611, col. 2; p. 612, 


col. 1.] | 

Appeal against the deeree of the Subordinate 
Judge, Barabanki, dated the 17th August 
1918. ° 

Messrs. A. P. Sen, Hyder Husain and 
Syed Jafar, for the Appellant. 

Mr, Mumtaz Husain, for Respondent No, 1, 


INDIAN GASES, 


there is no serious conflict, 


[1980 


JUDGMENT.—Bhawanidin was the oom- 
mon ancestor of the plaintiff: and^ the 
defendants Nos, land 2 in this suit. For 
the purpose of elucidating the points, whioh 
have been argued in these appeale, it is 
desirable to give a short pedigree here:— 


BHAWANIDIN, 
e ae 
Hausi Ram, Ram Adhin, Bam Autar, 
died childless. died childless, 
} 
Ram Bali, _Lalta Prsad, 


defendant No; 1, ~, plaintif, 


Thakur Prasad, 
defendant No, 2. 


The family till quite resently was in 
afluent circumstances and was certainly so 
at the death of the last manager of the 
family, Ram Autar, who died in the year 


1902. Previous to him the "karta of the 
family was Hausi Ram. It is not clear 
from the record as to when did Ram 


Adhin die, bnt it may be safely arsumed 


that. he died sometima before the death of 
‘Hausi Ram, who, as just now mentioned, 
‘was 


‘the immediate predecessor of. Ram 
Autar in the management "of the family 
affairs. 16 is also clear tbat Ram Bali, 
the step-brother of the plaintiff, turned out 
to be the prodigal son of the family sinoe 
be stepped into the shoes of, his ‘unsle, 
Ram Autar deseased, as the head. of the 
family. Ram Bali made a large number 
of alienations of the family property and 
insurred egreat debts. It was only natural 
on the part of Lalta Prasad to have resented 
this reskless oondust of his brother, Ram 
Bali, and to have taken steps to deprive 
him of the ‘powers on the strength of 
which he treated the family property as if it 
exolusively belonged to him. Up to this point 
The controversy 
arises as to the effect and significance of the 
events thereafter, and I will deal with “them 
at their propér plases, i 

The plaintiff, Lxlta Prasad, brought the 
present suit in ejeetment, impleading a 
large number of persons as" defendants on 
the ground that every one of them wasan 
alienee under the transfers made from time 


to time by ' Ram’ Bali, the défendant No. 1. 


To his plaint Lalta Prasad àppended three 
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lists whioh have been desoribed throughout 
the proseedings as lists A B, and C. 
The relief ‘whieh. the plaintiff asked for in 
respest of these lists is contained in para-. 
graph ll of the plaint, and it is as follows: — 
That the plaintiff prays that a deosree for 
separate possession by partition of the pro- 
perties entered in lists A, B and O he 
passed in his favour or if it be impossible. 
to award possession to the plaintiff over, 
any of the properties in dispute, the value 
thereof to the extent of the plaintiff's 
share be awarded with, aosts of the suit. 
Ooming to the lists themselves, the dessrip- 
tion given to list A is to the following 
effest. List A of property belonging to 
the joint family, half of whish is in the. 
plaintiff’s possession. In the fifth osoolumn 
of this list which gives the name of the 
person in possession, we invariably find 
entries to the. effeot that half isin posses- 
sion of Lalta Prasad and the other half 
in possession of either Ram Bali or his 
transferee. List B is desoribed as sompris- 
ing joint family property which is not in 
possession of the plaintiff and of whioh 
possession is claimed by parititon. In the 
fifth column of this list algo, the entry 
against every item of _property 19 that the 
said item is in possession of one or the 
other of ithe saliénees of Ram Bali, exaept 
Item No. 5 as against which Ram Bali 
is shown to be in possession List O 
relates to moveables sought to be partitioned 
but, as a matter of fact, it contains only 
three iteme, two of which are registered 
deeds of mortgage without possession, one 
in the name of Ram Bali and the other 
in the name of Ram Autar, andl tbe third 
relates to a pro note in fayoorof Ram Bali. 
The learned Subordinate Judge of Barabanki 
deereed the suit of the plaintiff as against 
pll the defendants, with the oondition in 
in favour of the defendant No, 14 that tbe 
plaintiff was "pot to get possession of the 
half share of !he houses in possession of 
the defendant No. ;4 unless hé pays to 
that. defendant half of the amount of 
Rs. 2,717 with interest at the rate of the 
mortgage-deed (Exhibit N), that is, at Re. 1 

per cent, per mensem up to tbe date of the 
sale deed obtained by defendant No. 14, 
that is, the 25th June 1910 (Exhibit N 4). Z 
Except. the defendant No, 14, Sheo Dayal, 
and the. defendant No. 15, Saut Prasad, 
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all other defendants hava submitted to the 
deores of the Court below. These two 
defendants have preferred separate appeals 
from the decision of the learned Subordi- 
nate Judge: Sheo Dayal’s Appeal is No. 104 
and that of Sant Baksh No.114 of 1918. 
The properties with which these two defend. 
ants are  conoerned are comprised in list 
B. of the list attached to the plaint. Item 
No. 4 in that list is the subjest.matter of 
the former and item No, 3 .in the same list 
is the subjeat. matter of the latter appeal. 

The findings of tbe learned Subordinatae 
Judge, so far as they are material for the 
disposal of these appeale, may. be shortly 
stated as follows:—(1) That the plaintiff, 
Lalta Prasad, and the defendants, Ram Bali 
and Thakur Prasad, have throughout oon. 
stituted a joint Hindu family; (2) that sineo 
the death of Ram . Autar, Lalta Prasad 
acted as the manager of the family; and (3) 
that the family was possessed of snffisient 
nusleus to enable Ram Bali to make acquiai- 
tions from time to time and that properties 
aoguired in his name sonsequently belonged 
tothe whole family and are not exelu- 
sively owned by Kam Bali. On these 
findings he naturally decreed the suit, as 
stated before. 

In this judgment, I propose to deal with 


. Appeal No. 104 of 1918. The history of 


the property whioh is the  subjest-matter 
of this appeal is s short one, Itis situate 
in the town of Lakhimpur, though the 
ancestral residonae of the parties is in 
Rudauli in the District of Fyzabad. Talsi 
Rum and Behari Lal of Lakhimpur, tho 
previous proprietors of the houses and 
shops in dispute, made A mor'gage cf them 
to Ram Bali on the. 12th May 1909 for 
a sumof Rs, 5,000, On the Sth July 1909 
Ram Bali purohased the proprietary interest 
of his mortgagors by a sale dead of that date 
for & sum of Rs, 500. On the 6:h Septem- 
ber 1909 Ram Bali mortgsged them to one 
Mahabir Prasad for a sumof Rs, 3,600 and 
on the 25th June 1910 he sold them to Sheo 
Dayal, the appellant, by executing a sale- 
deed on that date for a sum of Rs. 3,800, 
Sheo Dayal’s chief plea in defence, with 
whieh I am concerned now ein this appeal, 
was that on the 8th Jaly 1909 when Ram 
Bali acquired these properties, ha was not 
& member of the joint Hindu family and 
consequently the properties in dispute aro 
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not subject to partition as 
the plaintiff and Ham Bali constituting 
that family, This brings me at onse to the 
consideration of the main question argued 
before me as to whether on that date the 
family was joint, or as alleged in defense 
Lalta Prasad, the plaintiff, had separated, 
and thus the joint character of the family 
had been broken. It follows that -if my 
finding on this question of fact is in fayour 
of the appellant, the plaintiff's suit with 
regard to the properties purchased by Sheo 
Dayal must fail. 

In relation to this question of faot a 
good deal of controversy arose in the Court 
of the Subordinate Judge, and has been 
strenuously maintained on both sides before 
me, as to the interpretation of the several 
allegations whish the plaintiff made in his 
plaint. I am in. complete agreement with 
the Counsel for the parties that the decision 
of this case to a very large extent depends 
upon the view whioh may be taken of the 
pleadings of the plaintiff. On a very 
eareful consideration of the several avermenta 
made in the plaint and of other siroum- 
stances throwing light on them, I am led 
to the conolusion that the attitude whish 
was taken on behalf of the plaintiff with 
regard to the nature of his suit, moat 
probably during the sourse of arguments 
before the learned Subordinate Judge, was 
not warranted by the pleadings in the oase, 
Paragraph 1 of the plaint sets out the 
pedigres, which I have placed at the top 
of this judgment, and as the paragraph 
says, the intention of setting ont that 
pedigree was to show the relationship of 
the plaintiff with the defendents Nos, 1 
and 2, Paragraph 2 is of supreme impor- 
tance in this connestion and it is desir. 
able that it should be reproduced in extenso, 
It is this: that the plaintiff and the defend. 
ants Nos. 1 and 2 were the members of 
& joint Hindu family, that the plaintiff 
lives separate for the last nine yeara and 
that the immoveable property of the joint 
family haa not been divided between the plaint- 
iff, on one hand, and the defendants Nos, 1 
and 2, on the other, either through Court or 
privately, Paragraph 6 is to the effect that 
the plaintiff had to fight several saseg on 
account of the extravaganse of the defendant 
No. ] and that it was with great diffioulty 
and heavy expenditure- that he, the plaintiff, 
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had becn exírieating himself from them, but 
now the plaintiff has determined to obtain 
a baiwara (partition) of everything through 
Oourt as against the defendant No, 1l. The 
points to be noted in these two paragraphs 
are: (1) that thefamily was joint till some 
time previous to nine years before the date 
of the plaint, (2) that the plaintiff 
commensed living separately from the 
defendants Nos. land 2 at about the same 
time, (3) that the immoveable properties 
whish belonged to the joint family have 
not been partitioned, and (4) that on assount 
of misconduet of the defendant No. 1 he 
(the plaintiff) now desires to obtain a division 
through Court of everything, in other words, 
of the immoveable property whish remained 
undivided nine years ago. To my mind there 
oan be no room for doubt that this is the 
correot import of the allegations with which 
the plaintiff same into Oourt, This conclusion 
is strongly supported by other allegations 
made in paragraphs 7 and 11 of the plaint. 
In the former paragraph the plaintiff 
stated that he was entitled to have his 
share to the extent of one-half in the 
entire property entered in the lists separated 
by partition; in other words, what the 
plaintig desires by this suit is to have & 
complete partition. by metes and bounds 


. and a separate allotment of his half share 


to him. The desoription of the lists and 
the remarks in the Sth column of each 
of them are almost oonelusive, to my mund, 
on this question, What the desoription is 
and what those remarks are i have already 
adverted to in the earlier part of this 
judgment. The true nature of the suit, 
therefore, Was a claim for division of property, 
and nat also a division of title whioh 
had already taken plage about nine years 
ago. By this suit, therefore, the plaint» 
ilf sought the aid of the Uonrt, 
not for the purpose of ascertamment of 
the respestiye rights of the two brothers, 
but for the division and separation 
of his share in so far as it had - not 
been effected till now. The definition of 
the plaintiff's right did not in the least 
depend either upon the sonsent of his brother 
or upon the deores of Vourt, but tne actual 
division did. The state ot pleadings being 
as they have been shown by me and the 
true nature of the snit being one fora 
de facto division, the plaintiff oxnnot rely upon: 
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the ordinary presumption of jointness, The 
appellant is not a member of the family 
but 13 an utter stranger to if and is in 
possession of the property in dispute. 
The plaintiff must establish his title in- 
. dependently of any presumptions before he 
oan hope to susseed in ejesting the appel- 
lant. In the ease of Bannoo v. Kashes Ram 
(1) Sir Montague Smith, in delivering the 
judgment of their Lordships of the Privy 
Conneil, observed as follows: —" In the ease 
of an ordinary Hindu family who are living 
together, or who have their entire property in 
common, the presumption is, that allthat every 
member of the family is found in possession 
of belongs to the common stosk. That is 
the ordinary presumption, and the onus 
of establishing the contrary is thrown on the 
member of the family who disputes it. 
Having regard, however, to the state of this 
family when the present dispute arose, their 
Lordships think that that presumption sannot 
be relied upon as the foundation of the 
plaintiff's case, and, therefore, as he seeka 
to resover property whish was in the pos- 
sesion of Ram Dayal and was ostensibly 
hig own at the time of his death, it lies 
upon him to establish by evidence the foun- 
dation of his ease, ei, that the @roperty 
was joint property to whish be and his 
brother Kesho Ram, as surviving members, 
were entitled.” The question of fast which 
I have seb forth in an earlier part of this 
judgment must, therefore, be decided on the 
evidence in the sase, Nor do I think there 
la any room left for invoking the presump- 
tion upon whieh the plaintiff relies, because 
both sides have given evidenss whish they ' 
would have wished to give in the case. 


It may be mentioned at the outset that 
the oral evidense, in this ease, excepting 
the Statement of the plaintiff himself, is 
quite useless on the point under eonsidera- 
tion. Itis uncertain, dissrepant and indef- 
nite. The decision of the sase mainly 
depends upon dosumentary evidence and the 
eirgumstanses ranging over a long period of 
time. If appears that one Lala Gobind 
Prasad brought a suit against the plaintiff 
and his step-brother Ram Bali for the re- 
eovery of R3, 3,277.9.9 on the basis of a 


(1) 3 0.315; 3 Sar. P, CO. J. 731; 8 Sath. P.O. J. 
49); Raiqa & Jackson's P,O, Na, 4); 2 Ind. Jar., 
151; 1 Ind, Deo, (N. a.) 788, 
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promissory note, apparently exesuted by Ram 
Bali. Lalta Prasad lodged his defense to 
that suit by a written statement dated the 
14th April 1910, Paragraph 13 of that 
statement is to the effeot that he had 
separated from his brother in the month of 
May 1908 (Exhibit N-8). 

It further appears that in 1912 one Lala 
Bisheshar Prasad brought & suit against Ram 
Bali, Lalta Prasad and Thakur Prasad, son 
of Ram Bali, for the resovery of a sum of 
Rs, 1,108-9-0 on the basis of three promissory 
notes again exesuted by Ram Bali. To that 
suit Lalta Prasad filed a written statement 
on the 24th February 1913, paragraph 13 
of whish is as follows:— 

" The defendant No. 2 (Lalta Prasad) and 
the defendant No.1 (Ram Bali) are step- 
brothers, The defendant No. 2 on attaining 
dissretion and the understanding of his 
affairs separated himself in May 1918 on 
ascount of mismanagement and the extrava- 


 ganee of the defendant No. 1, and that tbe 


defendant No. 2 obtained mutation in respect 
of all the Zamindari properties to the ex. 
tent of his share.” (Exhibit N-9.) These 
statements are absolutely unequivocal and 
explisit. It will be remembered that the 
plaintiff stated in paragraph 2 of his plaint 
in the present suit that he had been living 
separately for about nine years. This allusion 
to the period of time olearly refers us baok 
to the point of time given in paragraph 13 
of the written statement just referred to, 
the date of the plaint being the 30th Angust 
1917. 

These statements: throw a flood of light on 
the question under oonsideration and are 
to my mind of great evidential value if not 
quite conclusive. Iregard them not merely 
admissions but in view of the other oireum. 
stanees in the oase as true statements of 
fasts, In the first plaoe, they are inaacord 
with the allegations with which the plaintiff 
now 6omes into Court and, in the second 
plase, they are also consistent with certain 
antecedent events of great importansae to 
whieh I will refer in their proper plases. 
It was argued by the learned Counsel, who 
ap2eared for the respondents, that these 
admissions were made in “the interests of 
the partisular suits in whieh the written 
statements containing them, were filed and 
were sonsequently not true in fast. The 
mara fast;| that they  eonstituted a good 
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defenee to the suits in whioh they were 
made cannot lead to the eonoelusion that they 
were unirue. Besides as they are in 
harmony with the ease which the plaintiff 
has now set up, Ioan attash no importanos 
to the explanation now offered. In the 
ease of Ohandra Kunwar v. Chaudhri Narpat 
Singh (2) Lord Atkinsons, in sonsidering 
the effect of sush admissions, observed as 
follows:— The proof of this admission shifts 
the burden, because, as against the party 
making it, as Baron Parke says in Slatterte 
v. Pooley (8)— What & party himself admits 
to be true may reasonably be presumed to 
be so. No doubt, in a oase such as this, 
where the defendant is nota party to the 
deeds and there is, therefore, no estoppel, 
tte party making the admission may give 
evidence to rebut this presumption, but 
unless and until that is satisfactorily done, 
the facts admitted must be taken to be 
established. The law upou the point is 
slear. In Heane v. Rogers (4) Bayley, J.,in 
delivering the judgment of the Court lays it 
down tbat— There is no doubt but that 
the express admissions of a party to the suit, 
or admissions implied from his sondust, are 
evidence, and strong evidence, against him; 
but we think he is at liberty to prove 
that sush admissions were mistaken or 
were untrue, and is not estopped or son- 
eluded by them unless another person has 
been indused by them to alter hia condition, 
In sueh a oase the party ia estopped from 
disputing their truth as against that person 
(and those claiming under him) and that 
transaction, but as to third parties he is 
not bound.’ 


"In Newton v. Liddtard (5) Lord Denman 
approved and adopted this statement of the 
law, and Morgan, Ha parte; Simpson, In re 
(6) and Trimdad Asphalte Oompany v. 
Ooryat (7) in effeot illustrate the erame 


17 29 A. 184; 9 Bom. L. R. 207; 2 M. L. T. 109; 17 

102 (P C.). 

= (1840) 6 M. & W. 664 at p. 669; 1 H. & W. t6; 
10 L. J. Ex. 8; 4 Jur 1038; 51 E R 58';5»t. B. 760, 

(4) 11829) 9 B. & U. 577 at p. 686; 109 E: R. 215, 

(6) (1848: 12 Q B. 926; 6 Railw. Cas, 42; 18 L. J. 
Q. B. 58; 116 E. R. 1117. 

(8) (1876) 2 Ch. D. 72 at p. 89; 46 L. J. Bk. 86 
84 L, T. 828; 24 W, R. 414. 

(7) (1896) A. C. 587; 65 L. 7, .P. C, 300, 75 D. - 
08; 45 W. R. 225, 
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principle. There is here no suggestion of 
mistake, And the question for desision of 
their Lordships in effect resolves itsel 
into this;s—-Has Makund Singh proved 
satisfactorily that the admissions sontained 
in the deeds to which .he was a party are 
untrue in faot? In the opinion of. their 
Lordships that question must be auswered 


io the negative.” In this ease I- have 
already answered that question in tha ne. 
gative. 

The plaintiff Salta Prasad went into 
the witness-box ani deposed to some im- 
portant fasts in this connection. He said 


that in the year 1908 he, asked for the 
papers relating: to the accounts of Ram 
Autar’s time and to the shop at Lakhim- 
pur, that he took those papers from the 
box in whioh they were kept and told 
Ram Bali that he had taken them and that 
he did ao beoaure he found that Ram Bail’s 
conduót was ‘going bad.” The plaintiff 
has filed a large number of doeumenis in 
this ease, some of the time of Ram Autar and 
others of Ram Bali. They are Exhibits III 
to XXIII and XLIV to XLVIII. He further 
stated that "there has been no separation 
of the house between Ram Bali and me, 
I am living in the house and Ram Rali is living 
in the Thakurdwara. >- He is keeping all his 
things there. Hé is living there for the last 10 
years or so. The Thakardwara is 25 or 30 
paces from my house. I do not visit Ram Bali 
there.” Here ngain is a slear reference to the 
events of 1908 and it furnishes an index of 
the truth of the allegations made in paras 
graph 2 of the plaint. He has also de- 
poséd to his eomplete distrust of Ram Bali’s 
dealings with the family property. It ig 
contended that the motive which impelled 
Lalta Prased to do all this was to save the 
family property and not to effect a separation’ 
in status from Ram Bali. 

That there was a quarrel betwesn the TOM 
brothers early in the first half of the year 1908 
is not only perfectly elear from the evidence 
on the record, but it is admitted on both 
sides that it was so. It is also to ba re- 
membered that Ram Bali was not the own: 
but only a step-brother of Lalta Prasad, 
and that the latter extremely rasented the: 
reckless sonduat of the former which hai» 
brought the family almost to ruin. I agree 
with the learned Counsel for the respondent, 
that under these ciroumstanoes thoro existed: 
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sufficiently strong reasons for Lalta Prasad 
to take effestive steps for the preservation 
óf the family property. But nothing sould 
be more effestive and more natural for the 
purpose of attaining that object tham to 
atrike a blow against Ram Bali’s dominion 
over the family property, and this oonld be 
easily done by a bare exercise of volition 
on the part of Lalta Prasad in separating 
himself from his brother. I may here quote 
the remarks of Lord Atkinson, whieh he 
made. in delivering the judgment of their 
Lordships of the Privy Council in the 
case of Parbats v, Chaudhri Naunthal 
Singh (8) in sonnestion with a similar 
question and whioh seems to be highly ap- 
propriate to the ease before me. His Lord- 
ship ' observed:—"The most natural and 
éffectual way, however, of terminating such 
disputes would have been to divide the 
property between the different members of 
the family in definite shares, each member 
besoming entitled to the profits and bearing 
the losses of his allotted share, substan- 
tially as the law would have done. This 
is precisely what this settlement purports 
to offest. The High Court fail altogether 
to explain how the empty form of geiting 
the applicants’ names entered in thevillage 
papers as Lambardars of different Marzis— 
the property remaining joint and continuing 
ünder the management of Dalip Singh— 
would have sondused to the settlement of 
any disputes, or how the desire whiah they 
attribute to the two widows to appropriate 
large por:ions of the income of the property 
sould be gratified by sneh means, unless the 
partition was a real transaction, intended by 
the widows and Dalip Singh to be operative 
from the first." J, therefore, hold that 
whatever Lalta Prasad did at that time 
was clearly with the intention of separating 
himeelf from his brother. 


It is to be noted that Lalta Prasid in 
his written statement of the 14th February 
1913 (Kxhibit N.9) distinetly * referred 
to the entry of his name in the revenue 
papers in respeet of his share as a sequel 
to the separation of 1908. This brings me 
to the most important part of the ease in 
relation to the question of separation. It 


(8) 3 Ind. Cas. 195; 86 1. A. 71; 6 A. L. J. 597; 10 
f. L. J. 121; 13 C. W. N, 983; 6 M, L. T. 427; 11 Bom. 
L. R, 878; 31 A 412; 19 M, L, J. 517 (P. C), 
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is common ground that Lalta Prasad moved 
the Revenue Authorities, most probably in 
the first quarter of the year 1910, the 
precise date is not known, for the purpose 
of bringing his name on the khewaé in respeat 
of his share in the Zemindari properties. 
The petition with whioh he went before 
the Revenue Court is not on the resord, 
but we have his statement which he made 
in those proseedings, This is Exhibit J-20, 
It is neéessary that it should be reprodused 
here in full. “Ram Bsli and I are own 
brothers, He and I mess together. The entire 
16 annas of Lalwapur stand resorded in the 
khewat in the name of Ram Bali, I am a 
60 sharer in that to the extent of 8 annas 
and the other 8 annas belong to Ram Bali. 
Accordingly I pray that by means of the 
correction of the khewat the 8 annas share, 
shonld be entered inthe khewat in my name. 
I am in possession of my 8-annas share. As 
our meas in still joint (ekyat) all the affairs are 
managed by my elder brother, Ram Bali. I am 
co-sharer to the extent of 8 annas, therefore, 
8 anpas should be entered in my name in 
the khewat.” Exhibit J. 21 shows that the 
entry in the khewat was effected as desired 
by Lalta Prasad showing 8 annas against 
the name of Ram Bali and the other 8 
annas against that of Lalta Prasad. If this 
change in the khewat had stood by itself, I 
should have heen disposed to attach little 
or nu weight to it, but as I have shown before 
there were antecedent cireumstansesand strong 
probabilities which make it absolutely impos- 
sible for me to hold that the mutation was 
anything other than a step towards realisation 


.of an intention to separate previously express- 


ed by Lalta Prasad. In a joint Hindu 
family it would be impossible to predicate of 
any one member owning any spesifie share in 
the family property, mash less the possession 
of such share. The learned Counsel for the 
respondent laid emphasis on that part of 
Exhibit J-20, whieh resited that Lalta Prasad 
and Ram Bali had a joint messing,. and 
that Ram Bali was managing the affairs, 


A similar argument was advansed on behalf 
of the respondent in the ease of Balkishen 
Das v. Ram Narain Sahu (9)*whioh Was rA- 
pelled by Lord Davey in the following 
words: — Learned Counsel for the respondent 


(9: 80 I. A, 188 ab. p. 1409; 80 0. 788(P. 0.); 7 ©, 
W. N. 578; 6 Bom, L, B, 461; 8 Sar. P, 0. J» 489, 
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relied on the. passage whieh gave liberty to 
any of the parties either to live together 
as & member of the joint family as before or 
to separate his own business as being inson- 
sistent with a separation in estate, But 
there is no .ineonsisteney, and the alange 
conferred on the parties no larger liberty of 
choise than they would have had withont it. 
They might elest either to have a partition 
of their shares by metes and bounds or to eon- 
‘tinue to live together and enjoy their proper- 
ty iu eommon as before, Whether they 
did one or the other would affect the mode 
of enjoyment, but not the tenure of the pro- 
perty or their interest in it,” 


In my opinion suoh a eondition of things 
would be quite consistent with tenansy-in- 
sommon whish would have been effested 
between the two brothers by an expression 
of intention to separate in an unambiguous 
language on the part ofeither of them. I 
find ib impossible for me to reseonoile the 
apesifieation of share and still more the pos- 
session of that specific share with the status 
of Lalta Prasad as a member of the joint 
Hindu family, It is to be noted that this 
mutation of names did not follow on the 
death of any member of the family, nor 
could it be regarded as an arrangement by 
way of eonvenienee only, beeause the muta- 
iion was made to deprive Ram Bali of 
every insignia of exolusive dominion over the 
family property. In the well known ease of 
Áppovter v. Rama Subba Atyan (10) Lord 
Westbury laid down the following dicta, 
whioh in view of the faots of this ease are 
of great importanoe. His Lordship said:— 
Assording to the true notion of an undivided 
family in Hindu Law, no individual member 
of that family, whilst it remains undivided, 
san predioate of the joint and undivided 
property that he, that particular member, 
bas a sertain definite share. No individual 
member of an undivided family sould go to 
the plase of the receipt of rent, and claim 
to take fromthe eollestor or reseiver of the 
rents a oertain definite share. The proceeds 
of undivided property must be brought, 
acsording to the theory of an undivided 
family, to thessommon chest or purse, and 
then dealt with a&esording to the modes of 
enjoyment by the members of an undivided 


(10) 11 M. I. A. 762 Bar. P. O. J. 218; 8 W. R. 
P, 0, lj 1 Ruth, P. 0, de 667; 20 B. R 30. PURI | 
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family. Bat when the members of an un. 
divided family agree among themselves 
with regard to particular property, that it 
shall theneeforth be the subjest of owner- 
ship, in oertain defined shares, the charaster 
of undivided property and joint enjoyment 
is taken away from the subject-matter so 
agreed to be dealt with; and in the estate 
each member has theneeforth a definite and 
oertain share whieh he may claim the right 
to reoeive and to enjoy in severalty, although 
the property itself has not been actually 
severed and divided.” Again at page 92 
appears the following passage:— Then, if 
there be a conversion of the joint tenaney of 


.an undivided family into a tenaney-1in sommon 


of the members of that undivided family, 
the undivided family besomes a divided 
family with reference to the property that is 
the subjeat of that agreement, and that isa 
separation in interest and in right, although 
not immediately followed by a de facto actual 
division of the subject-matter. This may at 
any time be slaimed by virtue of the separate 
right." These passages have been referred 
to and quoted by Lord Atkinson in the 
judgment in the oase of Parbati 
v. Ohaudhri Naunthal Singh (8). These 
proceedings must have the effeot which I 
give to them unless I hold that Lalta 


‘Prasad intended to play a faroe, whieh I 


cannot do in view of his deliberate inten- 
tion to ressue the family property as much as 
he sould from the reskless eareor of Ram Bali, 
The same effest was given to a similar 
petition in mutation proseedings by Lord 
Atkinson in the ease already referred to. 

As has already been pointed out.by me 
mutation ih the khewat was the result of 
what had happened between the two brothers 
about the middle of 1908. Reliance was 
placed by the learned Counsel for the re- 
spondent on a resent desision of the Privy 
Oounsil in Nageshar Bakhsh Singh v. Ganesha 
(11). As I read it the judgment of Lord Shaw 
in that ease is far from suggesting that a 
change of entries in a khewat ean be no 
indication of separation under any sireum- 
stanees. I will here quote a portion of the 
judgment of his Lordship:— Records of 
that eharaeter take their plase as part of 


(11) 56 Ind. Cas. 308; 471. A. 67; 70.L. J. 48 
2 U. P. L. R. (P. 0.) 37; 88.M. L. J, 5215-28 0.0 1; 
18 A. L. J. 582, 22 Bom. L. RB. 596,28 M, L. T, 6; 
424,808 (P.C. ^ 
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evidence in the ease. They do no more, 
Their importanee may vary with cireamstances 
and it is not any part of the law of India 
. that they are by themselves conclusive 
evidence of the fasts whioh they purport 
to record. It may turn out that they are 
in assord with the general bulk of the 
evidenee in the case; they supply gaps in 
it; and they may, in short, form a not 
uuimportant part of the.testimony as to faot 
whieh is available. But to give them any 
higher weight than that might open the 
way for much injustiee, and afford tempta- 
tion to the manipulation of records, or even 
of the materials for the first entry.” 
These observations of their Lordships are 
14 harmony with what was laid down by 
the same Tribunal in the sase of Net Ram 
Singh v. Musammat Tursa Kunwar (19). Mr. 
Ameer Ali, in delivering the judgment of the 
Privy Couneil in that oase, says as follows: 
Their Lordships, however, observe that the 
learned Judges in the Court below have 
not rested their judgment merely on entries 
which, standing by themselves, may be re- 
garded as ineonelusive, They have drawn 
Inferenees from the aots of the brothers which 
are sonsistant only with the hypothesis of 
separation.” If Lalta Prasad instead eof go- 
ing to the Hevenue Anthorities had gone 
to the Courts of Civil jurisdiction asking 
for a declaration that he had an 8-aunas, 
share in the family properties while Ram 
Bali and his son had the other 8-annas share 
the result would have been exaotly the 
same as is, in my opinion, of his statement in 
the mutation proseedings already referred to. 
That he had an 8-annas share is undisput- 
able, that his brother and nephew had the 
other 8 annas share is equally olear, and that 
such a specification of shares would have 
effested in the eyes of Jaw a separation 
sannot be doubted. The leading ease on 
the subjest is the Appovter’s case (10) already 
referred to, In Suraj Narain v. 
Pandit Iqbal Narain (13) Mr. Ameer Ali, in 
delivering the judgment of their Lordships, 
enunsiated the prinsiple in the following 
terms-— The prinsiple applisable to cases 

(12) 20 Ind. Cas. 967; 18 C. L. J. 234; 17 0, W.N. 
1085; (1913) M. W. N. 658; 14 M. L. T. 173; 15 Bom. 
L. B. 863; 25 M. L. J 489; 11 A. L, J. 861 (P. O.), 


(13) 18 Ind. Cas. 80; 40 I. A. 40; 13 M. L. T. 194; 17 
C. W. N. 383; 18 0. C. 129; 11 A. L. J. 172; (1913) 


M. W. N. 183; 17 O. L. J. 288; 24 M.1L,J, 345; :39:A. 
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of separation from the joint undivided family 
has been elearly euunsiated by this Board 
in Rewun Persad v. Radha Beeby (14) and the 
well known ease of Anpovier v. Rama Subba 
Atyan (10). What may amount to a separa- 
tion or what eondust on the part of some of the 
members may lead to disruption of the joint un- 
divided family and sonvert a joint tenansy into 
a tenanay-in eommon must depend on the fasts 
of eash ease. A definite and unambiguous 
indication by one member of intention to 
separate himself and enjoy his share in 
severalty may amount to separation. But 
to have that effest the intention must be 
unequivosal and olearly expressed.” His 
Lordship had again an ossasion to lay down 
the prinsiple of law apvlioabla to aueh ques- 
tions inthe ease of Girja Rai vw. Sadashiv 
Dhundtraj (15). At page 161* the following 
observations ossur: "It appears to their Lord- 
ships that the Appellate Court has in this 
ease sonfused the two considerations to 
whieh referense has been made above, namely, 
the severance of status, which 1a a matter of 
individual volition, with the allotment 
of shares, whieh may be effested by 
different methods, by private agreement, by 
arbitratora appointed by the parties, or in 
the last resort, by the Oourt.” Later in 
the judgment his Lordship quotes the follow- 
ing observation of Lord Westbury in 
Appovier’s case (10): — 

"At another place he (Lord Westbury) 
adds: ‘it is nesessary to bear in mind the 
two-fold application of the word “division.” 
There may be division of right, and there 
may be ‘a division of property." About the 
end of the judgment (page 162*) the follow- 
ing passage osours, which to my mind amply 
supports the reasoning and the grounda 
upon whieh I have reashéd the oon- 
elusion that there was a separation between 
the two brothers: “The intention to separate 
may be evineed in different ways, either by 
expliait deslaration or by eondust. If it is an 
inferense derivable from conduet, it will be 
for the Court to determine whether it was 
unequivoeal and explieit. In Joy Narain 

(14) 4M. I. A 197; 7 W. R. P. C. 85; ! Suth. P.O. 
J. 172; 1 Sar. P. O. 7. 327; 18 E. R. 851. 

(15) 37 Ind. Cas. 321; 43 T. A. 151 aw p. 141; 200. W. 
N. 1085; 14 A, L. J. 822: 20 M. L T. 78; 12 N. h. R. 
113; (1916 2 M. W.N. 65; 18 Bom. -L R. 621; 4 I. 
W. 114; 24 0. L. J. 207; 81 M. L.J. 455: 430. 1031 
(P. 0). — 
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Girt v. Girish Chunder Myti (16) their Lordships 
regarded the  oondnet of one of the two 
eo-sharers who osonstituted the joint family 
‘when he left the joint residence and with. 
drew from oommensalíy as indicating a 
fixed determination henceforward to live 
separately from his cousin,’ and treated ‘the 
fact of his borrowing money for his main. 
tenance, as well as making a Will, as in- 
dieating, at all evente, that he himself eon- 
sidered thata separation had taken plage.’ 
The conclusion was based on the inferenee of 
intention derivable from the acts and declara- 
tions of the member who, it was alleged, had 
separated himself, and not from the conduot 
or attitude of any other party." In a later ease 
of Kewal Nain v. Budh Singh. (Parbhu Lal) 
(17) their Lordships of the Privy Council had 
to deside a similar question and in delivering 
the judgment Viscount Haldane ssid: “By 
his plaint he had: olaimed a fifth share of 
the family property, and their Lordships 
entertain no doubt that the olaim amounted to 
an intimation to the defendants, his 
ec-sharers, of the unequivocal desire of the 
plaintiff for separation from the joint 
family. If this be so, the judgment of 
the Jndisial Committee in the resent oase 
of Girja Bat v. Sadashiv Dhundiraj (15) 
renders it beyond question that the oom. 
menoement of this suit for partition effeoted 
a separation from the joint family. It is 
immaterial, in such a ease, whether the 
so-sharers assent, A  deeree may be 
necessary for working ont the result of 
the severance and for allotting definite 
shares, but the status of the plaintiff as 
separate in estate is brought abont by his 
assertion of his right to separate, whether he 
obtains a eonsequential judgment or not." 
We find, however, that in spite of Lalta 
Prasad's firm determination to separate and 
the unequivoeal expression of it Ram Bali 
tried to oling to his former rule of exolu. 
sive owner of the family property. He 
executed in rapid sneeession a number of 
deeds hypothessting the family property 
to raise loans for his personal use, i. 6, 
P.2, dated the 8th July 1909, J-14, 


(16) 6 I. A. 22894 0, 484 at p. 487; 3 Bar. P. C. J. 
£71; 8Ind. Jur. 81;:2 1nd. Deo. (x. a.) 276 

(17) 40 Ind. Cas. 286; 44 1. A. 159; 15 A. L. J. 681; 
2 P.L. W. 67; 21, 0. W. N. 986; 883 M, L. J.49, 19 
Bom. L. R. 642; 28 C, L. J, 101, (1917) M. W, N^ 814, 
6 L. W. 880; 89 A, 496 (P. Q.).. "E 7 
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dated the 20th Osbtober 1909, J-15, dated 
the 20th Ostober 1909, E 4, dated the 4th 
November 1909, and E 3l, dated the lst 
July 1911. Bat this conduct of Ram Bali . 
could not undo what Lalta Prasad had 
already &acomplished, that is the severance 
of his status as a member of the joint 
family. In this sonnestion I may again 
refer to the judgment of Lord Davey in 
the oase of Balktshen Das v. Ram Narain 
Sahu (9). His Lordship observes as follows:— 

"If the learned Judges meant that tlie 
legal construstion or legal effest of an 
unambiguous dosument like the tkrarnama 
sould be controlled or altered by evidense 
of the subsequent sondust of the ` parties, 
their Lordships sannot agree with them 
and they do not think that the oase of 
Baboo Doorga Pershad v. Musammat Kundun 
Koonwar (lt) cited by the learned Judges 
is any authority for such a proposition." 
Ram Bali’s conduct, therefore, is not of 
muoh importanee. But what is of impor- 
tance is the fast that every time that a 
ereditor of Ram Balitried to seize the family 
property, Lalta Prasad entered his protest 
on the ground of his antesedent separation 
(vide Exhibits XXVI, XXVII and XXXIII, 
judgments in B EI litigations), “Iam 
not mosh sonoerned with the findings of 
the Courts in those eases, because they would 
depend upon the measure of proof or no 
proof at all adduced in those  partieular 
eases. My finding, therefore, is that Lala 
Prasad separated in May 1908 from his 
step brother, Ram Bali. 


Three other pointe were advanced in 
support of the appeal by the learned 
Counsel, who appeard on behalf of Sheo 
Dayal, appellant. They were: if separation 
is not proved (1) that the sale in questicn 
is justified by legal necessity; (2) that the 
appellant is protested by the provisions 
of section 4l of the Transfer of Property 
Aet (IV of 1882); anà (3) that in  oase 
a deeree, for ejestment is passed against 
him, he should be sompensated for the 
imprcvements whioh he has effected on 
the property in dispute purchased by him. 
ìn view of my finding resorded above, it 
ia not necessary to decide these ques- 
tions, 


(18) 1 I A.56;21 W. R. 214; 18. B T. R, £35; 3 
Sar. P. C, J, 8311, 1 : : : 
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I allow the appeal-and, modifying the 

decree of the Court below, dismias the 
Dlaintiff'a suit with regard to item No. 4 in 
list B of the, lists attached to the plaint, 
The appellant will get his ‘costs in this 
Court and in the Court below. 
."In view of the above finding the ques- 
tiohs raised in the aross-objections do not 
arise. They are, therefore, dismisséd. I 
make no order as to the oosts of  eross. 
objeetiona. s 


Appeal allowed. 


l ALLAHABAD HIGH COURT. 
Frast Civi, ÀÁPPEAL FROM Ü&p£& No. 72 
or 1919. 
' April 13, 1920. 
Present:— Mr, Justice Piggott and Mr, Justice 


Walah.. 
MOHAMMAD YAQUB-—ArrriciNT— 
. i APPELLANT " 
versus . 


NAZIR AHMAD AND OTaERS— - 


Oprosits PARTIES— RESPONDENT. 
Lunacy Act (IV of 1912), s. 62—Inquisition, appli- 
cation for, how to be conducted —4Application, contents 
` of —Judge, duty of. vocet 


In conducting an application for an inquisition 
under the Lunacy Act there ought to be a 
careful and thorough preliminary inquiry and the 
Judge ought to satisfy himself that there is real 
ground for an inquisition; he should seek some 
personal interview with the alleged insane to satis- 
fy himself that there is real ground for supposing 
that there is something abnormal in the mental 
condition of the person which might bring him 
within the Lunacy Act. [p. 618, col. 1.] 

Ordinarily, an application for an inquisition should 
be supported by affidavit or by the applicant ten. 
dering himself for examination to the Judge on 
oath in support of the allegations in his application. 
The application ought to be supported by some 
medical evidence in the nature of a certificate of 
some doctor who has had a reasonable opportunity 
of UE the condition of the alleged invalid. [p. 618, 
col. 1, 

First appeal from the order of the District 
Judge, Cawnpore, dated the 24th of January 
1919, l 

Mr. Kailash Nath Katju, for tbe Appellant. 


`" Dr. Suliman, for the Reapondents, 
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JUDGMENT.—We agree with a great 
deal of the oriticism that has been passed 
upon the proceedings in this matter in the 
Court below. It is not neeessary to examine 
all of them in detail. They may be not 
unfairly summed up in this way, that the 
learned Judge, having somewhat hastily and 
without sufficient cause, ordered what he 
galled proceedings in inquisition, proseeded 
to repent of it and got rid of those proseed. 
ings by a sort of half inquisition whieh was 
really never properly sonducted. If the 
brother’s application was bona ĉde (and it is 
quite true that the mere faot that lia was 
prepared to deposit Rs, 600 to pay for the 
Oivil Surgeon's fees, is a sign that he had 
some belief in his ease), it isa hardship upon 
him that all these proceedings should have 
taken plaee for nothing.  Bnt holding the 
view that we' do that “no inquisition ever 
ought to have been ordered upon the 
materiala before the learned Judge in the 
first instance, we should: be ourselves oom- 
mitting: an illogieality if we allowed this 
appeal, There- will be ‘nothing to prevent 
tha appellant, the -brother, making a fresh 
application, and that application ought nòt 
to be prejudiced ‘by ‘anything “whieh haa 
happéned in this ease for an inquisition. Wo 
propose to make one or two suggestions, not 
applicable ‘merely to this oase but to all 
applications of this kind, to guide the learned 
Judges before whom these applisatious bomé. 
It is true that nothing 18 contained in the 
Ast itself to direst or guide a Judge as to 
how he shall aonduct applications for ap 
inquisition and probably no roles exist for 
dealing with the matter, but ordinary 
oommon sense would appear to dietate to a 
tribunal before whom  sueh an applioeation 
comes that oare should be exercised in a 
painful matter of this kind, namely, an en- 
quiry into a man’s or woman's state of minc; 
specially in the oase of people in comfortable 
siroumstanoes who merely wish to lead a 
quiet life, oare should be exereised that they 
are nof suddenly fung without sufficient 
reason Into an elaborate inquisition whieh 
after allis nothing more or less than a trial 
involving sometimes the history of & per- 
Bon's life back for many years, medical evi. 
deroe, and all corts of family witnesses, An 
enquiry of that sort onee started mnst be 
prosecuted to the bitter end and has all the 
attributes of an ordinary trial og an issue 


* 
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of faot, and, therefore, when a person is 
alleged to be insane, before his or her family 
are east into an elaborate proseeding of that 
sort, there ought to bea careful and thorough 
preliminary enquiry and the Judge ought to 
satisfy himself that there is a real ground 
for an inquisition. - It is impossible to lay 
down any hard and fast rule, but in the 
first.place it is essential that the person 
making . the application should support it 
ordinarily by affidavit or by tendering him- 
self for examination to the Judge on oath in 
support of the allegations in his application, 
The learned Judge would naturally want to 
know what relationship existed, what pre- 
vious association had existed between the 
áppliegnt and the alleged insane person, how 
long the illness was supposed to have lasted, 
why no previous steps had been taken ind 
what were the present symptoms and actual 
éauüses whioh had induced the applicant to 
make the spplication as and when he did, 
QGertainly in England and ina place like 
Cawnpore (one hesitates to say it generally 
ábout these provinees), an application of this 
kind ought to be supported by some medical 
évidence in the nature of a certificate of some 
doctor, lady or otherwise, who has bad a 
reasonable opportunity of seeing the sondition 
of the alleged invalid. If no medical eyi- 
dense is forthsoming of more resent date than 
eight years before the applieation, so muoh 
In many cages, 
and we think that this oase is probably one, 
it would be very desirable that the Judge 
should seek some personal interview with the 
alleged insane, not with a view to forming a 
final ópinion as to her real condition but 
to satisfy himself in the ordinary way, in 
whioh a layman ean do, that there is a 
real ground for supposing that there is 
sométhing abnormal in her mental condition 
which might bring her within the Lunaoy 
Ast. OF course it cannot be done without 
the consent of the person, but in this 
case if she really is able to manage her 
affairs, as two lady dootors have assured 
the „Judge that she is, she would probably 
have no objeotion fo soming with her bus- 
band, and her brother could be present if 
he so desired, “to Oourt and sitting in 
purdah in the Judge’s Chamber where the 
J nudge’ oonld have some rational eonversa- 
tion with her if possible. In this oase 
there was no evidence before the learned 
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Judge of any sort or kind exoept ex parte 
statements in paper applisations, whioh of 
sourse are worth little or nothing, and the 
three medieal  oertifieates, Bat there are 
matters in the objeetor's applisation whioh 
are far more spesifis than the rather vague 
statements in the applieation of the appli- 
eant, whieh it would be well for the learned 
Judge to examine the applicant about on 
oath. lf it be the fact that this woman 
was divorsed many years ago and has been 
married for some years to her present 
husband and that for many years 
also last past the applicant has been 
fighting with her about property in 
several Courts up tothe High Oourt, there 
would probably be good ground for treating 
the applisation as merely another attask 
upon her and her husband, If the medical 
certificate stood alone, and there was nothing 
else in the case, we should have no hesitation 
in saying that at whatever stage he did it, 
whether in rejeating the applisation or decid- 
ing the inquisition in the negative, the 
learned Judge would have been quite justified. 
We entirely dissent from the view, which 
the learned Judge seems to have expressed 
somewhat hastily, of. a lady in the position 
of Misse O’Brien, who is a Bachelor of 
Medicine and a Bashelor of Ssienee of the 
London University, one of the highest 
medical qualifieations in the world, who had 
been a medical officer in oharge of Dufferin 
Hospital in Lusknow, and is now the 
Prineipal of the Female Medisal Soehool at 
Agra, and who had written a very oareful, 
scientific and trustworthy &esount of her 
reoollestion of the general state of health 
and in partibular the state of mind of this 
alleged insane person who was under 
the treatment of Miss O'Brien in 
hospital for & very serious eomplaint. It 
is really looking at the thing from the 
wrong angle of vision altogether, and is 
not fair to a woman of Miss O’Brien’s 
positior, to suggest that, besause she had 
formed an opinion that in 1918 the lady 
was sane and in her right mind, and 
capable of managing her affairs, she, Miss 
O'Brien, is not to be trusted to form a 
reliable scientifie opinion about the woman's 
present oondition of health and mind. As 
a matter of fact this disease is sometimes 
very difficult to diagnobe and almost always 
progressive, A person who has a previous 
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experience of the patient, her general Tahsildar by the tenants and the landlord, 


eonstitution and habitof mind, is probably 
better qualified from the medioal point of 
view than anybody else to express & 
reliable opinion. Indeed it would be very 
desirable in the fase of that sartificate, 
if it ean be done withont putting an un- 
nesessary burden upon the family, that no 
final order should be passed without Miss 
O’Brien’s opinion being taken on the aubjeot. 
With these observations we dismiss the appeal 
with sosta, ineluding in thia Court fees on the 
higher seale. l 
Appeal dismissed, 


OOURT OF THE BOARD OF REVEN UE, 
UNITED PROVINCES. 
Rerzrence No. lor 1919-20, 

; January 8, 1990. 
Present :— Mr. Ferard, S. M., and Mr. 
Harrison, J. M. 
Musammai DALLO KUER-» 
APPLICANT 
UErsus 
Musamm it CHITAULA—~Opposirg 


Parry. 
Agra Tenancy Act (II of 1901), s. 10— Proprietor, 
whether can contract himself out of his ex-proprielary 
rights, . 


A proprietor cannot contract himself out of his 
right to become an ex-proprietary tenant of his 
sir with all the rights of such a teuant, "including the 
right to hold at the rent rate mentioned in section 
10 of the Agra Tenanoy Act. [p. 619, col, 2.] 


Reference made by the Com missioner, 

Rohilkhand Division. 
JUDGMENT, 

Ferarp, S, M.—[ December 28, 1919 .—I 
have. heard parties in this reference under 
sestion 185, Tenanay Ast, by the Commis. 
sioner of Rohilkhand, 

The applicant for revision is the land. 
lord; opposite parties are the ex proprietary 
tenante, The latter, after loss of their 
proprietary rights, put in an applisation 
in Maroh 1917 to the effect that Ri. 230 
ba fixed as the ex-proprietary rent on 12 
bighas 5 biswas and recorded in the - papara, 
The application was attested before the 


and the Tahsildar sent it tothe Assistant 
Collestor, Ist elass, ‘for sanction, The 
latter accepted the Tahsildar’s report 
and diresied that entry in the papers be made 
of Rs. 230 rent. The Assistant Collestor 
did not sonsider the faot that only three of 
the four fields were str or khudkashi of over 
19 years and did not resognise the obliga. 
tion resting on him of examining the suit« 
ability and legality of the rent fixed, whieh aa 
a matter of fast was exorbitant. The land. 
lord afterwarda sued for rent on the basis of 
the rent thus entered. The Assistant 
Collector deareed it. The  Colleetor 
in first appeal held that the agreement 
was void beeause the rent resited in it and 
subsequently entered in the papers was far 
above the rent whieh was permissible under 
gestion 10 (1), Tenaney Ast. He, therefore, 
accepted the appeal and dirested that pro. 
seedings for fixation of ex-proprietary rents 
in aocordanse with sestion 10, Tenaney Ast, 
be taken under sestion 36, Land Revenue 
Ast. The landlord applied for revision of thig 
order to the Commissioner, who relying on 
& latter deeision of the High Oourt than that 
relied on by the Collestor has in this refer. 
ense recommended that the Oollestor’s appel- 
late decision be set aside and the Assistant 
Collestor’s deeree restored. 


I have examined the High Oourt rulings 
referred to in the lower Oourt’s orders, In 
a civil appeal under seation 10 of the Letters 
Patent, Pirag v. Sital Pershad (1), the High 
Court held thata proprietor eannot sontrast 
himself out of his right to become a tenant 
of his str, eta., or, out of his right to besome 
an ex-proprietary tenant with all the rights 
of such tenant inoluding the right to hold at 
the rent rate mentioned in sestion 10, Tenansy 
Aot, namely, 4 annas in the rupee less than 
the rate paid by the non ocaupaney tenants 
for similar land. 


In a later desision which the Commissioner 
refers to, Jahangira v Karrar Husain (2), the 
High Court sonsidered the subjest on a 
somewhat different set of facts and the 
effeat of their judgment, as I read it, is -that 
ex.proprietary rent fixed by '& Oourt under 
sestion 36, Land Revenue ‘Aot, upon an 
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" (t) 22 Ind. Cas. 005; 12 As D.J. 136; 36 A. 165, - 
(2) 44 Ind, Ons, 512; 16 A, L, J, 212, | 
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Agreéziont - “between ' ‘parties whioh does- not 

o beyond’ the law, cannot be eh&llenged 
afterwards ihi, rent suit between the parties, 
In the body "f: the judgment: ib -is aesepted 
as obvious that the provision'of -seation 10 
Tenancy Act; fixes a “maximum rent, though 
thare is nothing “to: prevant the-parties oon- 
eerned from’ ‘sontrasting- for : the ‘payment of 
a lower rfent.^ ~*~ i- 
' Phe bearing of- theo Fb dalog of the 
Hon'ble High Court on Whe -subjeot-matter 
of the present reference bms to mo identisal, 
A proprictor dannot contrast himself out ‘of 
his“ "éx-proprietary ‘ right int-his sir and 
khudkashs of oyer 12 years or Out of hia right 
io ‘Héld-it af‘a rate of^nót morethan -4-annas 
in the rupes below the prevailing ‘non-ocoue’ 
panoy tengit rate, This dooorda with thé view 
held by ‘this Board i in Musammat ‘Ram Kuiri v, 
Badri Singh (3) ‘and is, n' my opinion; godd:law 
expreséing “the -inténtion ‘of -sestidn: “10, 
Tenanóy Ant. "The Assistant Colléstor *in 
1917. failed -to- fix feht under seotion 36, 
Land Revenue Act, iti eseordande with law 
and the Oollestor™i is“ tight in directing that 
this be done ‘now: ~I- would, therefore, return 
the résord without áceseptanóe"of the Commis. 
sioner 'a resommendation - to set aside the 
Colléotor's ‘appellate ` order whioh,- .in-my 
‘opinion, is sorredt ‘and should stand. : 

I would let parties ‘pay their own costa. - 
Per” J.M.—Lagree. ~- - 


b 4 * Record imi 
2G) Sel. “Dec, No. n of 1918. 
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ALLAHABAD HIGH COURT, 
'  Sgcosp Ory: Aprgan, No. 1159 cr 1917, 
' - April 10, 1920. 
Present:—dJustise Sir P. O, Banerjee, KT., 
and Mr. Justice Rafique, 
BHAGWAN DIN AND ANOTHER— 
D&FENDANTS—À PPELLANTS 
versus 


PEARE LAL—PLAINTIFF— RESPONDE aT, 
Sir land, what im—Grove land, whether sir — Sale of 
grove land —En- proprietary rights, acquisition of 


Inasmuch as sir land necessarily implies land 
cultivated by the “proprietor, that is, the land-holder, 
grové land cannot be regarded as sir d the pro. 


prietor. 
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Therefore, on & sale of grove land the proprietor 
does not acquire ex-proprietary rights therein. 


Second appeal from a ‘deerea, of the 
District Judge, Shahjahanpur, dated tha 19th 
Jaly 1917. 

Mr, Lakshmi Narain, for the Appellante; 

- Mr, Iqbal Ahmad, for the Respondent. 


: JUDGMENT. —We are of opinion that the 
decision of the Court below is sarrest. 
The plaintiffs'brought the suit whioh has 
given riss to this appeal, for recovery of 
the value of the branches of sertain trees 
which: the plaintiffs had ont down but whieh 
the defendants had removed and misappro- 
priated. They also asked for an injunstion 
restraining the defendants from interferinz 
with the trees. The trees appertained to 
a grove No, 872 whieh has been found t» 
have been the muafi of the defendants, 
They as such muafidars and as grove-holders 
mortgaged it to the plaintiff, The.plaintiff 


Obtained, a deeree for sale;on' the basis of 


the mortgage and in exesaution of the decree 
purchaséd thé grove. ‘After this anuetion 
purchase he became the sole owner of the 
grove. The defendants contend that the 
land was their str and that they had asquired 
the rights of ex-proprietary tenants in respect 
of it and that consequently they were 
entitled to appropriate the timber of the 
trees existing on the land. As it 'is admitted 
and as it has been found that the land was 
the muaft of the defendants, they:sonld not 
have any #7 rights in respest of this land, 
It was not land whieh was held by them 
for agricultural purppses but was admittedly 
a grove, Afd a grove it could not have baen 
their sir land, which necessarily implies land 
sultivated by the proprietor, that is, the 
land-holder. It is true that at the time 
of settlement in 1305 the land was recorded 
as sir, but it is manifest from the facts 
whish have been found by the Court below 
that that entry was erroneous and that in 
reality the land was only the grove of the 
defendanfs, and not their sir land. Under 
these sirsumstanoces the defendants cannot ba 
held to have acquired a right to the trees 
as the holders of an ex-proprietary holding, 
The plaintiff has sequired all the rights 
whish the defendants had as grove holders. 
We dismiss the ar peal with costs, 


Appeal dismissed, 
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BOMBAY HIGH COURT. 
ORIGINAL Civit JURISDICTION APPEAL 
No, 80 or 1919, 

July 31, 1919. 
Present;— Mr, Justiee Heaton and 
i Mr. Justice Marten. | 
Taz FORT PRESS CO., LTD.— 
.. DEFENDANTS—- APPELLANTS 
l versus 

THe MUNIOIPAL CORPORATION 

or Tue CITY or. BOMBAY— 


PLAINTIFES— RESPONDENT, 
Land acquisition  proceedings—-Parties agreeing as 
to ‘amount of compensation—Agreement, whether 
enforceable. 


4 
< 


The Municipal Commissioner of Bombay negotiat- 
ed with the defendant Company forthe acquisition 
of their premises on behalf of the Municipal Corpora- 
tion; having failed to arrive ab any agreement as 
to the price to be paid for the premises, the Muni- 
cipal Commissioner moved Government to compul- 
sorily acquire the property on behalf of the Munici- 
pal Corporation under the Land Acquisition Act. 
Negotiations, in ihe meantime, were resumed, and 
an offer was made to the Company to take the pre- 
mises for Rs. 1,45,517.12.0. After this offer was 
made, the Government issued & notification, under 
the Land Acquisition Act, for the acquisition of the 
property. The Directors ‘of the Company resolved 
to accept the offer and, through their Secretary, in- 
formed the Engineer ‘of the Corporation that “the 
Company was willing to accept without prejudice 
the'sum of Rs. 1,45,617-12.0" for the property, and 
this was approved by the Municipal Commissioner, 
A meeting was held before the Collector, and the 
agreement was recorded. Subsequently, the Com. 
pany withdrew the offer made, and put in a claim 
for Rs, 5,711,600 as compensation for compulsory 
acquisition, "The Municipal Corporation thereupon 
brought the present suit for a declaration that there 
was a contract binding on.the Company and that the 
Company was not entitled in the proceedings before 
the Collector to any sum in excess of Hg, 1,45,617-1z.0, 
The Company contended that there was mo contract 
between the parties; that their letter to the Municipal 
Engineer was not & proposal as to what they were 
Willing to accept but was an invitation to the Cor- 
poration to make a proposal on terms which the 
Company were prepared ‘to deal with; that if 
there was an agreement it was void and of no effect; 
and that neither party was bound by it. The trial 
Court decreed the claim for the declaration ‘prayed 
for and the Company appealed: 

Heid, that the claim had been rightly -deoreed: 
that there was an agreement binding on the Com- 
pany as to the amount of the compensation to be 
paid for their premises that the Municipal Corpora» 
tion Were entitled to make such an agreement before 
the Collector had made his award, and that the 
agreement could be specifically enforced against the 
Company. [p. 626, col. 2; p. 627, col. 1..] 


Appeal from the desision of Mr. Justice 
Maoleod in Original Suit No. 358 of ms, 
dated.the 24th February 1919, | ©. 
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Mr. Desat (with him Mr, Kanga), for the 
Appellants, 

Mr. Ooliman (with him Mr. Campbell), for. 
the Respondent. 
‘JUDGMENT. 

Marten, J.—This is an appeal by the 
defendant Company from the judgment of 
Mr. Justice Macleod, dated the 24th February 
1919, in favour of the plaintiffs, the Bombay 
Municipality. The sase, arises’ out of pro- 
seedings under the Land Aaquisition Aot, 
1894; for the sompulsory acquisition of the 
defendants’ land by ths Bombay Munisi- 
pality for publie purposes. The real points 
before us are whether in law a binding 
agreement as to the amount of the oom- 
ponsation can ever be made between the 
Municipality and a landowner, before 
the Colleetor has made his award. If 
EO, has such an agreement been made 
in the present oase, and how is it to be 
enforced? 

The agreement relied on by the 
Munieipslity is contained in two doeuments 
of the 12th September 1917, the first being 
what is alleged to be an offer on behalf 
of the defendant Company, and the second 
being an acceptance by the Municipality 
of that offer, whieh -acceptanee was sub» 
sequently communicated to the defendantà 
at a meeting before the Gelleotor on the 
14th September, The ‘presise terms of 
these documents are, I think, material. 
The first dceument is a letter written 
by the Secretary of the defendant Com: 
pany to the Exeoutive Engineer of thé 
Municipality, and omitting formal parts, is as 
follows:— 

“Acquisition of Company's Property, Arme- 
nian Lane, Fort. | 

With reference to the interview our 
Engineer Mr, Vakde had with you, I have 
the honour to state that the Company is 
willing to ascept without prejudioe the sum 
of Rs. 1,45,517, inelusive of 15 per cent, 
for Bompulsory acquisition, and  aost of 
the chimney. The amount will be 
subjest to deductions of the capitalized 


dues to the Oollestor and of the esse: 
menta of, the neighbouring eproperties if 
any." 


The acceptanee of the Münioipal Commis 
sioner is as follows:— 

“Dissussed with E. E, . Compared figures 

with the original estimate, I approve of t thg 
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ease baie settled on the sonditions stated in 
the last letter from the Fort Press Company 
for Rs. 1,45,517,” 

The plaintiffs allege in paragraph 18 of 
the. plaint that these documents amount to 
a sontract between the plaintiffs and the 
defendants, “that the defendants shall not 
elaim a sum more than Rs, 1,45,517 As 
compensation for their said premises in 
the said land acquisition proseedings, and that 
the plaintiffs shall pay tothe defendants, 
that amount for compensation only, whatever 
award is made in the said proseedings. 
and that the plaintiffs shall pay the said 
amount to the defendants even if the award 
awards a less sum for eompensation," 
The trial Judge has accepted this view, 
and has granted sonsequential deolara- 
tory relief,. but has not granted any injuno- 
tion. 

-~ I should 

“without prejudies” 


explain that the words 
in the letter: of the 
12th September 1917 were withdrawn 
before the Collector on the 14th 
September and may be disregarded: aud 
that the reference to the soat of the 
ehimney is made olear from previous 
correspondence and may also be disregarded. 
The ‘reference to deduotions...,..of the 
easements’ refers to the fast that any 
adjoining owner who sould establish an 
easement over the property would, under 
the Land Acquisition Act, be entitled to 
be paid an appropriate sum out of the 
total eompensation for the property, It 
would appear, however, from the Collector's 
Hotes that all’ elaims but one have been 
disposed of and that in that one case the 
adjoining owner would prefer to retain his 
easement of light rather than be sompen- 
sated for its loss. Tho "15 per cent, for 
sompulsory asquisition" refers to the amount 
payable under that heading, by virtue of 
seation 23 (2) and seotion 15 of the 
Lind  Aequisition Act. ‘The  referenoe 
"E, E." in the memo, of the Munisipal 
Commissioner is to the Executive Engi- 
neer, 

At the meeting before the Oollestor 
on the 14th” September 1917, both parties 
were represented, and the Collestor’ s notes 
show that’ the solisitor for the Municipality 
put in as Exhibit O ihe above letter. of 
the . 12th September, “showing that the 
Company has agreed to reseive Ra, 1,45,517 


inclusive of the 15 per sent. for compulsory 
asquisition and the Government olaim if 
any by the holder of adjoining properties.” 
Mr. Vakde (the Company's Engineer 
explains that the term “ ‘without prejudice’ 
ocsurring in the letter has uo longer any 
fores as the Mnnieipality has ascepted the 
proposal.” At that point, therefore, the 
parties would seem to have been in somplete 
agreement. The Company at any-rate 
thought so, as their resolution of 22nd Septem- 
ber speaks of the amount of Rs. 1,45,517 
having been “fixed” in aesordanse with an 
arrangement made by their Engineer with 
the Exeoutive Engineer and that “an offisial 
letter was written on the 12th September 


to the Executive Engineer  sonveying. 
acceptance of the said offer on behalf 
of the Company, The same is hereby 
noted." 


It was not til the 23rd Ostober that 
the Company by its solicitors sent the 
following latter of withdrawal: 

"Re: Acquisition of the property of the Fort 

Press Company Ltd., situate at Armenian 

Lane. 

With referenca to the letter dated the 
12th ¢ eptember last from the Sesretary 
of our client the Fort Press Co. Ltd. 
io you, we areinstrusted by our elients 3 
withdraw on their behalf the offer made 
by them .in that letter for the sale to the 
Munieipality of their property situate at 
Armenian Lane at Rs. 1,45,517 and aoaord. 
tingly beg todo so hereby.” 

I regard this letter as very material in 
considering what view of the matter the Com- 
pany tookat the time as opposed to the various 
sontentions which their Oounsel havesinss put 
forward, 

Meanwhile, ore other meeting before 
the Collector had been held on the 10th 
Ostober and further meetings were held on 
the 3lst Oatober, 22nd and 29th Novem- 
ber, and 17th December, apparently without 
formal.repndiation by the Company of the 
alleged agreement. At the meeting, how: 
ever, before the Collector of. the 29th 
January 1918 the Company was repre» 
sented by Counsel and sontended that no 
agreoment had been arrived at: and that 
even if there had been, that was not the 
proper plase to deside that matter: and 
that they were entitled to lead evidenea 
as to value, They also on the same day 


ol, LVI] 


INDIAN OASES, 


“6923 


FORT PRESS 00,, LTD, t, MUNICIPAL CORPORATION OF BOMBAY, 


"made a formal claim for Rs, 5,71,660 as 
compensation, and objected to the measure. 
moni made under sestion 8 of the Aot. 
‘Thereupon, after some diseussion, the 
proceedings were adjourned by the Colles. 
tor. 

O3 the 12th Marah 1918 the present 
suit was instituted by the Municipality. 
A6 will be noted that in paragraph 12 of 
the written statement, the defendants 
pleaded that the agreement, if any, “is 
void and of no effset. Neither party is bound 
by such an agreement.” As to this; the 
learned trial J udge, in dealing with the issues, 
says: 

“It will be aida that the defendants 
no longer contended that if there was an 
agreement it was void or thatthe agree. 
ment set up by the plaintiff was an agree- 
ment for the sale of the property in ques- 
tion.” 

Oat of the eight issues raised at: the 
trial, the first six depended on whether 
there was an offer and an acceptance by 
‘the plaintiffs and the defendants or 
their duly authoriz:d agents., Before us, 
Mr. Desai for the aprellants only relied on 
issuo No. 1, He admitted that if the 
"Company's letter of the 12th September 
amounted to an offer, the remaining five 
issues Nos. 2 to 6 (inclusive) would be desided 
against him, as ‘woald also be iesue No. 8, 
On this point I entertain no donbt what- 
ever that the Company's letter is an offer 
‘and not a mere invitation to make offers. 
The theory of an invitation is hopelessly 
inconsistent with, amongst other things, their 
own resolution of £2nd September and their 
own solieitors! letter of 23rd Odatober. It 
accordingly follows that on this point I entire- 
ly agree with the judgment of the learned 
trial Judge, and that consequently the 
defendants fail on issues Nos, l to 6 and No. 


This leaves only issue No. 7, vir, 
whether the agreement, if any, was merely 
arrived at for the purpose of proceedings 
under the Land Asequisition Aot, and if so, 
whether such an agreement ean be speoifi. 
eally enforeed by the plaintiffs against the 
defendants, But before dealing with this 
issue, I will by way of warning, add that 
one must dismiss ‘from one’s mind the 
prastice’ and prosedure in England under 
the Land Clauses Consolidation Aet, 1845, 


with its ample facilities for landowners to 


‘some to binding agreements with the pro- 


moters both before and after ‘notice to 
treat has been served. To an English lawyer 
familiar with.that Aot, the question which 
I have referred to sould have but one answer. 


But the Land Aaquisition Ast has been 


framed on sush ‘entirely different lines 
that it requires careful consideration before 
one determines what is and what is not 
permissible under it: and in partienlar 
whether the object of the Indian Legislature 
was not to keep all control in the hands 
of Government, and to prevent any financial 
agreements between a landowner and a local 
authority being arrived at unless the express 
consent of Government was obtained.  , 

I think, therefore, it is material to 
consider what were the rerpsotive positions 
of the parties at the date of the agreement, 
Under the City of Bombay Municipa! Act, 
1888 (Aet LIT of 1:88), the Munioipality 
have wide powers of acquiring land. Only 
seotion 517 was cited to us but, I think, 
other sBeotions are material. Under section 
61 (m) itis the duty of the Munioipality 
to make adequate provision for (inter alia) 
the construction and improvement of publie 
streets, This should be read with seotion 296, 
which give wide powers to the Commissioner, 
subjest to the provisions of sections 90 to 
92, to acquire land for sush purposes and to 
dispose of the same, Section 87 also gives 
a general power to the Corporation to 
acquire and hold land. In the present oase, 
the defendants’ land is required for what 
is usually known as the Chureh Gate 
Street Improvement. This, as will be seen 
on looking at the plan, Exhibit H to the 
plaint, involves widening of  Ohuroh 
Gate Street and.the construction of a new 
street between it and Meadows Street, to 
relieve the great songestion of traffic in this 
loeality. 

Subject io oertain restristions, tha 
entire exeontive power for the purpose of 
carrying out the provisions of the Aot veata 
in the Munisipal Commissioner (aee seotion 
64) and he enters into contrasta on behalf 
of the Corporation (see sestidh 69). Under 
section 90 any land to be acquired for the 
purposes of the Act may be acguired by the 
Commissioner on behalf of the Corporation 
by agreement subject to the dpproval of 
the Standing Committee, In the present 
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gase negotiation for that purpose began as 
long as August 1916, but no agreement wis 
arrived at. 

Seotion 91I will quote in full, viz., 

(1) "Whenever the Oomiissioner d is nn- 
able to asquire any immoveable property 
under the last preseding. section by agree- 
ment, Government may, in their discretion, 
upon the application of the Commissioner, 

made with the approval of the Standing 
Committee, ordér proseedings to be taken for 
acquiring -the same on behalf ‘of the corpo. 
ration, as if such property were land needed 
for a publio purpose within the meaning of the 
Land Acquisition Act, 1870." 

{This reference is now to the Land Aoquisi- 
tion Act, 1894, see that Aet, aestion 2 (3)]. 

That sush an applieation was made by 
the Commissioner is pleaded in paragraph 
4 of the plaint and not denied in the written 
statement. 

m Sub section (2) of sestion 91 of the 
City of Bombay Municipal Act is as fol. 
lowt:— 

"The amount of compensation awarded 
and all other eharges inonrred in the sao- 
quisition of such property shall,subjeot to 
all other provisions of this Act, ba forth with 
paid by the Commissioner and thereupon 
the said property shall vest inthe Oorpora- 

ica.’ 
8 This sub. section does not say . whether 
the Commissioner is to pay this sum to the 
Collestor. or to “the landowner direst, but if 
the letter, it varies sestion 31 of the Land 
Acquisition ‘Act under whish the Collestor 
ja the person to pay the sompensation, and 
in any event it would seem to vary geotion 
16 of that Aet, which’ provides for the land 
vesting absolutely in Government free from 
allincumbrances. 

Section 92 gives power to dispose 
of property. Section, 517 (A) gives wide 
powers to compromise. The financial pro- 
visions will be found in Chapters VIi and Vill. 
Sestion 111 provides for the - establishmant 
of & munisipal fund, and gestion 139 for 
certain taxes to be levied by the Corpora- 

n. 
tio I think L have now stated enough to 
show that the Bombay Municipality have 
wide independent powers, as indeed one 
would expebt in a Corporation of their 
importance:, and that the intervention of 
Government isonly necessary to enforse an 


acquisition, and even then it is the Munici- 
pality which pays and the Municipality which 
gets the land. 


Turning uext to the Land Asquisition 
Act, 1594, it is formally the Government 
which asquires the land [see sections 6 (3) 


‘and 7] and it vests in them (see sestion 16). 


Farther, although the land is asquired at the 
expense of the Municipality (see section 50), 
still it is the Collestor who pays the eom. 
pénsation direotly (see seotion 31). As-I 
have already indicated, the above provisions 
are or may be modified in the present case, 
having regard for sestion 91 of the: City of 
Bombay Municipal Act. Then under seotion 
ll ofthe Land Aoquisition Act “ib is the 
Collestor who has to determine, in the first 
instance, the amount of comperisation which 
in hia opinion should be allowed for the land. 
Further, he has to apportion the compensa- 
tion between the "various persons entitled 
[see sestion 11 (3)] unless they agree 
amongst themselves as to how this shall be 
effeoted, in which case he aecepts such 
agreement (sea sestion 29). He also may 
have power to make ‘arrangements with 
landowners [see section 31 (3) and (4) ]. 


Eveg when the Collestor has made his 
award, that is not final. It only amounts to 
an offer by Government [See section 31 
and Ezra v. Secretary of State (1) and 
Hera v, Secretary of State (2).] If that 
offer is not acoepted, any person intereste 
may require the matter to be referred to the 


‘Court (see section 18), But the loaal authori- 


ty is not entitled to demand this referense 
[see section 50 (2) ]: and if the applioant has 
made a oleim to sompensation, the amount 
awarded to him ‘by the Court is not to 
exceed the amount so claimed or be less 
than the amount awarded by ‘the Collector 
(see section 25), Further, there is a very 
important power given by section 48 to 
Government to withdraw from the acquisi- 
tion of any land of whish possession has 
not beer taken, subject to paying sompensa- 
tion for any damage thereby caused [see 
seotion 48:(2)]. 

Tbe appellants say that this 'seotion 
48 enables Government to withdraw from 


(1) 80 C. 86; 7 C. W, N. 249. 

(2) 82 C. 605; 9 C. W.N, 454 1C. 
Bom. L. R. 422; 2 A, L. J. TL; 321 OnE 
C. J, 779, 
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the sompulsory acquisition altogether, should 
they find the award too expensive, and 
provided of sourse possession has not been 
taken. They further rely on this section as 
shewing a want of mutuality in the alleged 
agreement, 

Under these oireumstansces, I think 
that at the data of the agreement in question, 
the position of the parties was as follows: 
The defendants had to part with their land 
haviug regard to the Government Notifisation 
of 23rd July 1917 for compulsory acquisition, 
The Municipality was to get the land and 
also to pay for it, The only questions were 
the amount of sompensation, and the posi- 
tions of third parties. Possibly an ordinary 
agreement for sale could have been arrived 
at, and the Government Notifisation with- 
drawn qua that land. Bat then the Munisi- 
pality would not have got the benefit of the 
Land Acquisition Act and the clean title 
thereby obtained free from all insumbranses. 
It would, therefore, seem reasonable from a 
business point of view for the parties to 
complete the transaction through the medium 
of the Aet and in that way deal with the 
claims of third parties: but that this method 
of completion should not as between the 
Munisipality and the Company affest the 
figures agreed on. Otherwise why trouble to 
agree as to the figures at all? 


What then is the offeot of the agree- 
ment? Assording to the present contention 
of the defendante, the agreement means 
nothing. It isa nullity. So, also, are the 
five resolutions of the Company dated the 
Ist June, láth July, 31st August, 7th and 
92nd September 1917. This contention 
seems to me wholly insonsistent not only 
with their own Solisitors’ letter of the 23rd 
Ootober 1917 but also with the desire of the 
law to give suoh business efficacy to busi- 
ness transactions, as both parties must 
have intended it should have. Thus in 
The Moorcock (8), Lord Justise Bowen said 
as follows:— : 

"The implisation whish the law draws 
from what must obviously have been the 
intention of the parties, the law draws with 
the objest of giving effisasy to the transae- 
tion and preventing such a failure of son- 
sideration as cannot have been within the 


(3) (1889) 14 P. D. 64 at p. 68; 58 L. J. P. 78; 60 


Lh. P, 654; 37 W. R. 439; 6 Asp. M. 0, 878, 
40 


sontemplation ofeither side; and I believe 
if one were to take all the saseg, and there 
are many,of implied warranties or eovenants 
in law, it will be found that in all of them 
the law is raising an implieation from the 
presumed irtention of the parties with the 
object of giving to the transaction such 
efficacy as both parties must have intended 
that at all events it should have. In business 
transactions asusah as this, what the law 
desires to effest by the implication is to give 
such business efficasy to the transastion as 
must have been intended at all events by 
both parties who are business men, not to 
impose on one side allthe perils of the 
transastion, or fo emancipate one side from 
all the chances of failure, but to make each 
party promise in law as much, at all events, 
as it must have been in the sontemplation 
of both parties that he should be responsible 
for in respeot of those perils or chances.” 

If then the agreement was not a 
nullity, if seems to me thatit was either 
(1) an agreement to make mutual admis- 
sions as to value, but that nevertheless 
the Municipality should give and the Oom- 
pany should accept  whetever sum the 
Collestor or the Court might eventually 
award, or else, it was (2) an agreement 
definitely fixing the compensation as between 
the parties themselves, whatever sum may 
ultimately be awarded by the Collector and 
with an obligation on either party to 
refund any  exeess or make good any 
defisiency as the ease might be, In my 
judgment the latter is thetrue view. 1 think 
the intention of the parties was to arrive 
at a definite figure for better or for worse : 
and not to leave the matter open to the 
oost and uncertainty of future litigation 
before the Collector or the Court. Apart 
from the interests of possible third parties, 
this would present no difficulty, and in the 
present oase the olaim of the only 
third party seems to be mainly for an 
easement of light to some privy windows. 

Put, therefore, in another way, the 
agreement amounts in effeot to a sale, as 
stated in the Company’s letter of the 23rd 
October, but with this special feature, eir, 
that the purehase money wha to be subject 
to a possible deduetion for easements in 
favour of & third party, the mount of such 
deduction, if any, to be ascertained by the 
Collester or the Court under the Aet, Or, 
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again, if all this be written in full the 
result is in aubstance what is pleaded in 
paragraph 18 of the plaint and asked for 
by way of declaration in prayers 2, 3 
and 4, 


. It was urged that the terme so 
pleaded as being the effect of tne agree- 
ment are not expressly stated in the 
agreement. {t seems to me, however, that 
these terms may be fairly implied from the 
language actually used and the surrounding 
airoumstanees, and that they ought to be 
so implied. I have already referred to 
“Phe Moorcoc:” (8) as an illustration of 
an important implication being made, I 
may also refer to the  Bulterley Oompany, 
Inmtied v. New Hucknall Oolltery Company, 
Limited (4), where in a lease of a lower 
seam of coal the Court implied a license 
fo cause subsidence to the upper ream as 
otherwise about seventy per cent. of the 
soal in the lower seam would have been 
left unworked, assuming the ordinary method 
of working, viz. the long wall system, were 
adopted. There was nosuch express license 
in the lesse, and the ease was of the greatest 
import: noe in the coal mining industry as 
it governed many others and large sums 
depended on whether the implication sould 
and ought to be made in favour of the 
mining lessees. In the present case, the 
impheation we are asked to make is to 
prevent what the Company at one time 
called “an cffer...for aale...Rs. 1,45,517 ” 
being turned into what they now say isa 
nullity or alternatively a non-binding 
admission as to value. 

. Then, agair, if ore tests the matter 
under tho Indian Contrast Ast, [ think 
we have a. contract” within the meaning 
of sestions 2 and 10 of the Indian Con. 
fraost Aot. As I have already heli, there 
is here a proposal and an acceptance, I 
think there is also consideration within the 
meaning of seotion 2 (d) and (e). For in. 
stance, 1 think there are resiprceal pro- 
mires to admit that the trae value is Rs. X, 
Thie, I think, relieves either party from 
ihe experse of calling evidence cf valne 
before the Collector, at any rate sé far as 
his orpcrent is ecroerred. In this eonneo- 
tion, 1 may refer to resticn £O (2) cf the 
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6 Ti LR 419, : 


INDIAN OASES, 
FORT PRESS CO, LTD, V, MUNICIPAL CORPORATION OF BOMBAY, 


[1920 


Land Acyuisition Aot, under which the 
local authorily are entitled to appear before 
ihe Collector and adduse evidence for the. 
purpcse of determining the amount of oom- 
pensation, f 

If a similar matter arose in a suit 
for damages ard the parties agreed on the 
damages, the Court tnder Order XXIII, 
rule 3, would resord such agreement and 
rass & devree for damages in aesordanoe 
with the agreement arrived at. No donbt 
the Collestor is not a`“ Court,” but on any 
apreal from him to this High Cour}, the 
provisions of the Civil Prosedure Code would 
apply so far as not inconsistent, (S3e 
gestion 53 of the Land Acquisition Ast.) 
Consequently, it seems to me that if this- 
agreement had been made after the award 
of the Collector and after a reference made 
to the Court nnder section 12, it might 
have been open to the Munioipility to apply - 
that the Oourtsbould record the agreement 
and aot upon it in ascordanes with Order 
XXIX, rule 3, provided cf course the 
interests of the other parties were not 
prejudisially affected. What real differense 
in principle is there then between snoh an 
agreement after the award and one before 
it? No doubt, when the Collector makes 
his award, that fixes the minimum, though 
not the maximum, under the Act. But 
that seems to me only a matter of degree. 

As regards the oonsideration, so: far 
as the Munisipality is , concerned, Í see 
nothirg unlawful -in what they have- 
agreed to do. It did ceour to me whe- 
ther, if the award waa less than the 
rum agreed on, it would be ultra vire: 
for the Muflie'pality to pay more than the 
sum which the Offiser .apro‘nted by the 
Act-had fixed as the appropriate sum pay. 
able under that Aot. But having regard 
to the wide powers of the Municipality which 
I have referred to, it seems to me that 
this point cannot fairly be maintained. 
Under ceotion 91 (2) the direction to pay, 
the ‘compensation awarded" is to ke "snb. 
ject to all other provisiois of this Aet," and. 
l think this preservas (inter alia) the power 
to-sompromise given by section 517, Be that. 
as if may, the Company gave up in the 
Cour: beiow its contention that the agree-. 
ment wan void: and I eee no express alleg,- 
fron tLut this agreement! was ultra vires the 
Myn!'eipality It ‘seems to me; therefore, 
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that, in any event, the pointis not opsn to 
them now. 

Under the above oireimstaness, I think 
the agreamant here was for a liwfal 
consideration and for a lawfal objast ani was 
consequently a  "eontrast" within the 
meaning of sestion 10 of the Indian Contrast 
Act, provided it was enforeesble at law. 

Now, putting aside for a momant tha 
question of spesifis relief, why should not 
this agroemon?, if nesessary, be enforesd in 
law by damages? If, for instance, the de. 
fendants prossel as they did on tho 29th 
January 1918, and in defianas of this agree- 
ment insist ona elaim for soma five and 
three-fourth lass, and if they evantually 
suossed in thatalaim, why should not the 
Municipality bə entitled to elaim from them 
the differense between the sompensation 
actually awarded and the amount whieh the 
defendants azreed with them to aasocapt? 
I resogniz> that sush an award might be 
due to other causes than the increased olaim, 
but I will assame a oase whera it would ba 
due to auch a claim. I quite agree with the 
learned trial Judge that the qaestion at 
the present moment is premature, b395ause 
until the amount is finally fixsd by the 
Collector or the Court under the Bani 
Acquisition Ast, the astual damages (if any) 
cannot he assartainsd. Bab there is no diffi- 
oulty in testing the matter now in that way 
in principle, lt seems to m», therefore, that 
damages would in osrtain events be obtain- 
able by the Munisipality, and similarly, if 
the award wis lesa than the sum agreed on, 
I think the defendants might recover the 
differense from the Mun:eipality. It seams 
to me, therefore, that this aantraes is enforea- 
able at law, namely, in damages. 

It is howavar, said that tha powar 
of withdrawal given by ssotion 43 to Govarn- 
mont might render the whole prosselings 
nugatory, anl that oonseqa3nily tasra is n) 
mutuality. Counsel, ho wavar, for the Manis 
eipality, after due eonsidsration, stated in 
Court that even if the Govara mant withiraz, 
the Municipality would ba obliged to pay the 
som agreed on. lk miy ba that the 
Manisipality oinnotb now improve their 
position by this admission, if that wai nob 
the trus lazal position at the dats o? tha 
agreement, Bab evan sapasang tias tha 
agresmont is dsterminabls ‘ia a ooriaia 
event, that doaz nob nesaasarily make i$. voii 


now, Que aan, for ias'anse, enter into a 
perfeatly valid agreemant for tha sala or 
purabase of property, but with tha proviso 
that the agreement should ba void if the 
sanotion of the High Court is not obtsined 
within six months, or alternstivaly, if any 
land acquisition notio» be issuel within a 
specified time. 

Assordingly, I do not think that sestion 
48, even if it applies here, prevants the 
&greamant baing a good ons. 


.Às ragarda the unreported , 6338- 


.Appsal No. 32 of 1917— relied on by the 


&ppallaats, I respestfally azro3 with tho sriti. 
aism of the laarnad trial Jaiga. Tho point 
there befora tha Court was entirely diffarant: 
and the observations gatel ara obiísr. Tae 
0838 is, I think, of no real asaistanse in the 
present disputa. 

Tha next ani last point brings u3 to 
the actual relief whish tha learnad Jalge has 
granted, namely, the deslaratory reliaf sat 
ont in the deoree under appeal. In one s8938 
I think that the presiss relief tə ba granted 
at the present miment—apart of oourae 
from the firat deslaration a3 to the exis'*anse 
of an agresment—is a matter of small 
importance. I should imagine that any 
tribunal require! fo assasa a money valas 
would readily as3ept the sum arrival at by 
the partias after a year's hard birgiiniag. 
I should hava thoaght also that it woall ba 
open to the Oollestor t£» say that, in viaw of 
the agreem3nt arrivel at and the admission 
thereby mide, ha would deslins t» allow tha 
parties to aldasa evidenos in odatralistion 
of that admission, at any rate unless they 
eoull firat show that they hal bean mislod 
by fraud or by soma very extraordinary 
oireums;in)j8s. Bat thore is n»5 & hin» in the 
proseedingi a3 tò anything of that sort. 
Nor, ind3ed, is thera aay explanation offared 
of the Company's startling claim for noarly 
52 lass as against ths previous azres nant 
for ualer 12 lass. Sapposing, therefore, 
that n3 further  desliratory relisf i's 
granted, tha probibihtiss woall saan to 
bə that the OCollestor woall ba: his 
award oo tha figirei ot tia angrês 
m3aot, anl thas if any aapial was broarht 
by tha defaniants from thas award, ib would 
b; aalikaly £2 8133381. Bas thah is & matter 
of spasilision. O1 tha whole, bharafore, I 
think if is righi pravids £2: ao aiin zaasia 
howayear rama, aal §2 defaa osloarly thg 
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views of the Court as to what the rights of 
the parties are under the agreement, in 
that view of the ease, I think the declara- 
tory relief is substantially sorreot and that it 
is no objestion that substantive relief is not 
also given. [See Dyson v. Attorney-General! 
(5) and Spesifia Relief Act, sestion 42. | 

' But to aviod any misunderstanding, 
I wish, to sey that the deoree of the Court 
must not be understood as interfering in 
any way with the Collector. We are merely 
determining whether there was an agreement, 
and what are the rights of the parties 
under it, It is for the Colleator to 
decides in. his own way what the true 
compensation is and to be  somplete 
master of the proseedings before him, In 
this sonnection, it may be noticed that Mr, 
Jtistide Macleod expressly declined to grant 
an injunotion, and I respestfully agree with 
the view he took in respest of that. Oon- 
sequently, 1 think that we are not really 
infringing that very salutary general prinai- 
ple that where the Legislature has provided 
ü Wpeoial tribunal for determining a partioular 
dispute, the parties shall resort to that 
tribunal and not bring the matter to the 
High Court, at any rate until the tribunal 
designated by the Legislature bas given its 
desision, [See Grand Junction Waterworks 
or v. Hampton Urban District Council 
6). 

"l think, however, that the deoree as 
éveritually drawn up is open to possible 
inisgonstruction as to the intention of this 
Court not to interfere with the proceedings 
before the Colleotor. I think, therefore, that 
the last three deolarations should be varied 
and run as follows:— 

- "And this Court doth further deoelare 
that upon the true sonstruetion of the said 
Agreement and as between the parties there- 
to, (a) the defendants are not entitled to 
slaim in the proceedings before the Colleotor 
tinder the Land Asquisition Aat any sum for 
dompensation other than Hs. 1,45,517 or to 
proseed in the said proceedings on any other 
footing, and (b) the defendants are not 
entitled to any compensation in the said land 


: (5) (1911) 1%, B. 410 at p. 417; 80 L. J. K. B. 53l; 
108 L. T. 707; 558. J. 168; 27 T, L, B. 148, on appeal 
(1912) 1 Ch. D. 168 at p 166; 81 L, J. K. B. 217; 105 
L, T. 768; 28 T. L. R. 12, 

(6) (1898) 2 Ch. 331 at p. 345; 67 L. J. Ch. 603; 78 
L, T. 673; 46 W. R. 644; 62 J, P. 600; 14 T. L. È. 401 a 


acquisition proseedings beyond Rs. 1,45,517,. 
after allowing  thereout for  deduations 
of the capitalized dues to the Colleetor 
and of the easements of the neighbouring. 
properties, it any, and (c) that if the Collestor 
&wards as compensation a sum more or less 
than Rs. 1,45,517, the exoess or defioienoy will 
have to be adjusted as between the plaintiffa 
and defendants on the basis of the figures 
and terms agreed upon in the said oeontraet 
and the sum found due as the result of sush 
adjustment will have to be paid or made good 
to the defendants or the plaintiffa, as the 
case may be," 

The rest of the decree should stand. I 

have suggested the variation of the original 
wording of the third declaration, as [ am 
not satisfied that itis arithmetieally oorrest 
in all sontingenoies, e. g., if the value of the 
easement varies with the value of the defend- 
ants’ property. 
In the result, I am of opinion that 
the decision of the learned trial Judge is 
right and, in the view I take and subject to 
the formal variations I have mentioned, this 
appeal shonld be dismissed with costs, 

In conclusion I would add by way of 
warning that this case seems to me an exoep« 
tions] one, and that, in my opinion, it must 
not be taken as encouraging the parties to 
oome to the High Court over disputes in ` 
matters pending before the Ccllestor under 
this Aot. Nor do I see any adequate reason 
why the Collector should necessarily adjourn 
this proeeeding pending sueh a High Court 
suit. No doubt he has done so in the present’ 
case out of sourtesy, but one oan imagine 
cases where important works might be 
thereby delayed to the great detriment of 
the general publio, 

. Heaton, J.—I need not resapitulate the 
fasts which are fully stated in my learned 
brother’s judgment. Two explanations are 
possible to account for the real meaning and 
intent of the asts of the parties, The first 
is that accepted by my Lord the Ohief 
Justise who heard the ease, and by my 
brother Marten, that there was a binding 
sontrast. The second is that the parties 
agreed as to the value of the property and 
left everything else to be dealt with by tho 
award of the acquiring offiser, In other 
words that there was not a sontrast, but 
merely a mutual admission of the value of 
the property. My mind inelines td thig 
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latter view. Baut Ido not press it. If the 
former view is accepted, then I think every: 
thing stated in the judgment of my brother 
Marten follows, I, therefore, assent to the 
dismissal of the appeal with the suggested 
modifisations in the declarations, and with 
costs, 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. ' 
Civin. Revistons Nos, 148 ro 156 or 1919 
AND 12 ro 14 AND 17 10 22 oF 
1920. 
Mareh 11, 1920. 
Present: — Mr, Lindsay, J. O. 
i Ohaudhri WAHID ALI AND OTHERS 
— PLAINTIFFS— APPLICANTS 
. COrsus 
- — OhaudhrZ NUSRAT ALI AND OTHERS = 
DEFENDAN TH — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 10—~Suit 
for joint possession decreed ——Appeal pending in Privy 
aa a sutt for profits, whether can be 
-8layed. 


Where it is shown that an appeal is pending before 
. His Majesty in Council, an order for stay of a subse. 
quent suit can be made without any reference to the 
nature of the relief claimed in either suit. It f& only 
‘necessary that there should be in both suits or in 
the suit and the appeal some matter which is direotly 
and substantially in issue in both cases, [ p. 629, col. 2; 
` p. 630, col 1.] 
Plaintiffs obtained & deoree in & Civil Court for 
joint possession of certain lands with defendants 
rexecution of which was carried out. Defendants 
appealed to the Privy Council. Subsequently plaint- 
iffs filed a suit to recover profits from the defend. 
“ants in the Revenue Court. In this latter suit a 
question of title was raised which was also in issue 
in the appeal before the Privy Council: 6 
Held, that the subsequent suit could be stayed 
- ret eal 10 of the Civil Procedure Code, [p. 629, 
„col, 2. 
Appeal against the order ofthe Assistant 
<Collestor, Ist Olass, Hardoi, dated the 18th 


Ootober 1919. 

Messrs. Shahanshah Husain Rizvi and Ali 
Mohammad, for the Applicants, : 

Messrs. H, Husain and Ghulam Husan, for 
the Opposite Party. 

JUDGMENT.— These applications have 
been presented here in revision on behalf 
of two sets of plaintiffs against the same 
set of defendants. It appears thata number 
of suits have been filed in the Court of 
a First Grade Assistant Oollestor of the Hardoi 
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Distriot, in whioh the plaintiffs are elaimin£ 
profits from the defendants under seetion 108 
of the Oudh Rent Aot. i 

In the Court below one of the plea 
taken for the defence was that the plaint- 
iffs had no title to any share of the villages 
in respest of whioh the suits were brought 
and sonsequently their snits were liable to 
be dismissed. Another plea raised for the 
defense was that at the present moment 
there is pending before His Majesty in 
Council an appeal in which these parties 
are represented and in which the ques- 
tion of the proprietary title of these two 
sets of plaintiffs is one of the matters in 
issue. 

It seems that certain litigation, whieh 
took place in the Civil Courts and in whieh 
these plaintiffs were successful up to this 
Court, terminated in fan order made by 
this Court directing that the suseeasful 
plaintiffs should be put into joint possession 
with the defendants in respect of these 
lands, and this order has been osrried ont, 
Now after the order has been exesuted in 
favour of these plaintiffs, they have bronght 
these suits for profits. Ihe lower Court 
has applied the provisions of sestion 10, 
Civil Prosedure Code, and has dirested the 
trial of the snits to be stayed. The case 
as put in the lower Oourt’s order is that 
as the question of title has been raised in 
the Court below and as the question is 
alao direotly and substantially in issue in 
the appeal whish is now before Hig 
Majesty in Oounoi], section 10, Civil 
Prosedure Code, requires that the hearing 
of these suits in the Revenue Courts should 
be stayed. 

To me it seems that the order of the 
Assistant Colleotor is a  perfeotly proper 
one, It has been argued thatone of thé 
eonditions whish must be fulfilled before 
the hearing of the suit san bestayed under 
seation 10 is that the prior litigation 
should be pending in a Oourt having juris- 
distion to grant the relief olaimed. These 
words of qualification do not, however, apply 
to the last six words of section 10 of the 
Code of OCivil Prosedure,and it seems to 
me that the correst view is thab where 
it is shown that any appeal is pending 
before His Majesty in Conneil, ihe order 
for stay can be made under .eestion .0 
without ary reference to the nature of the 
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relief claimed in either suit, Ib is only 
necessary that there should be in both 
suits or in the suit and the appeal some 
matter which is directly and substantially 
in issue in both oases. It sannot bs oon- 
tended now that the question cf the plaint- 
iffa’ titis is not diredtly and substantially 
in issue before their Lordships of the Privy 
Oouneil. I am satisfied, therefore, that it 
is not possible to argue that the order of 
the Court below is without jorisdiotion or 
that the Court has acted wrongfully or with 
any illegality or material irregularity. The 
applieations are dismissed with costs assord- 
ingly, 
Applications dismissed, 





LAHORE HIGH COURT. 
Civin Reviston No. 372 or 1919. 
November 13, 1919, 

Present : —Sir Henry Rattigan, KT., 
Chief Justice, 

KHUDA BAKHSH-—PrAINTIFF— 
PETITLONER 
tersus 
ALLA DITTA—D:Fixpast — NUR, 


MUHAMMAD —Pr AINTIFY — RESPONDENTI. 

Civil Procedure Code (Act Y of 1908), s. 162— 
Amendment of decree —S mall Cause Court decree — 
Revision —Court, pr. per to amend decree. 


The decree of à Small Cause Court is final and 
though in certain circumstances it may be set aside 
or modified by a High Court acting in virtue of its 
revisional powers, it must remain the decree of the 
Vourt which originally passed it, when the High 
a declines to interfere with ib on the ravision 
side. 

Therefore, in such a case an application for 
amendment of the decree must be made to the 
Small Cause Court, and not tə the High Court. 


Civil revision from the deoreea of the Ragis- 
trar, Small Cause Court, Lahore, dated tha 
7th April 1919. 

Mr. Ghulam Muhammad, for the Petitioner. 

Mr. Mas Muhammad, for the Respondents. 

JUDGMENT ,—On the 3lst October 1918 
the Judge, Small Canse Court, Lahore, passed 
certain desrees in favour of plaintiffs, Khuda 
Bakhsh and Nar Mohammad, and in his 
judgment dirested that “the decree -will ba 
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oapable of exesution either on the joint appli- 
sation of the plaintiffs, or, if Nur Mahammad 
fails to join, on Kbuda Bakhsh’s application 
alone, for the benefit cf the mosque to whioh 
these &hops belong.” This direstion was 
omitted from the decrees whieh were drawn 
up in joint favour of both plaintiffa. 

Khuda Bakhsh applied to the Small Cause 
Court to amend the decrees by inserting 
therein the said direction, bnt the. Court, 
while apparently of opinion that the decrees 
should ba amended as prayed, held that 
it had no power to grant the application 
inasmush as defendants had applied to this 
Court to revise the  deorees of the Small 
Cause Court and that oonseqnently the 
decrees had merged in the orders passed 
by this Court (which had, however, rejected 
the petitions for revision tn limine) and 
had become the deorees of this Oourt, This 
principle, no ‘doubt, applies (o orders passed 
on appeale, and there is ample authority 
for the proposition that the deoree of a 
Court, when it somes before an Appellate 
Court on appeal, becomes “the deores of 
the latter Court, even in those oases where 
tle Appellate Court's dearee merely afirma 
the decree of the lower Court. But no 
appeal lies from the deoree of a Small Cause 
Cowrt. Such deeree is final and thocgh in 
oertain circumstances it may be set aside 
or modified’ by a High Court acting in 
virtue of ifs revisional powerr, it must 
remain the decree of the Oouri which 
originally passed it, when the High Court 
deolines to interfere with if on the revision 
gide. 


I aesordingly aosept this petition and 
direst the : mall Cause Court to deal with 
the petitioner’s applieation for amendment 
of the deereea in accordance with law and 
the foregoing observations. Respondents 
wil pay oosta throughout these proceedings 
(i.e, for amendment of the desrees) up to 
date. ; g 
Reviston accepted. 
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CALCUTTA HIGH COURT. 
AprpaaL FROM ORIGINAL Dacres No, 837 
cr 1918, 

August 15, 1919. 
Present:—Justice Sir Asutosh Chaudhuri, Kr. 

and Mr. Justice Cuming, 
MAHANANDA PAL AND OTdEES— 
APPELLANTS 
i versus 
. Tas SECRETARY or STATE rog 
INDIA ix COUNOIL—Opposire PA&TY— 


. ResPONDENT. 
* Land Acquisition Act (I of 1894), s. 18 — Applica- 
tion for reference — Delatted grounds for inadequacy of 
price, whether should be stated in application. 


` Where a claimant applies under section 18 of the 
and Acquisition Act for a reference to the Court 
as to the adequacy of the amount awarded by the 
Collector, it is not necessary, nor does the Act 
require, that he should state in detail the grounds 
upon which he claims a larger sum. 


Appeal against the deores of the Addi- 
tional District Judge of Howrah, dated the 
wand of August 1938, 

Dr, Jadu Nath Kanjilal, for the Appellant, 

Babu Ram Oh. Mitter, for the Respondent, 
< JUDGMENT.—We think that this matter 
‘ought not io have been desided in the way 
in which it has been done by the learned 
Distrist Judge, 

We are not inclined to attaoh musheweight 
‘to the easeof Lind Acqutsi/ion Act, In the 
matter of (1) with referense to tbis 
question. It has always to be remembered 
that in cases of this kind petitions are put 
in by persons without any legal aid, It 
is evident from the petition before the 
Ocurt that the olaimants were eomplaining 
that the award was extremely inadequate 
and that they were claiming Rs. 5,000 per 
bigha. There is nothing in the Lathd Acquisi- 
tion Aot which requires a claimant to state 
the grounds in detail upon whioh he alaima 
a larger sum. Unfortunately the elaimant 
has mixed up another matter with this 
elaim, namely, about some land whioh he 
wanted to be acquired. This cannot olearly 
be a matter of reference. It also refers 
to another plot of land, and that matter 
was not asked to be referred to the Court 
but was for determination by the Qol- 
lector. 

We think that the reference ought to 
be heard and decided on its merits, namely, 


as to whether the award is inadejuat» and 
(1) 80-B, 275; 7 Bom. b, R. 627. 
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whether the olaimact is entitled to -the 
amount per b:gha he claims, 


Costa of this appeal will be sosts in 
‘tthe referense, We asses tha hearing fes at 
three gold mohurs. 


Order accordingly. 


PUNJAB CHIEF COURT. 
Figsr Civi, AeegzatL No, 2401 or 1917. 
May 3, 1918, 

Fresent; —M v. Justise Shah Din. 
DEPUTY COMMISSIONER, AMRITSAR 
—APPELLANT 
versus 
MAHINDAR SINGH AND OTHERS 


— RESPONDENTS, 
. Punjab Court ot Wards Act (Il of 1903), s. 31 (3)— 
Executicn of decree—Property of Ward of Court 
attached -—-Qourt, power of, to order sale. 


. Where the property of a person which is under 
the superintendence of the Court of Wards has been 
validly attached, the executing Court has power, 
under section 3! (3) of the Punjab Court of Wards 
Act, to order the sale of that property without the 
mu or concurrence of the Court of Wards. [ p. 632, 
col. 1 


Miscellaneous firat appsal from the 
order of tha Senior Subordinate Judge, 
Amritsar, dated the 6th July 1917. 

Mr. Shim Das, for the Appellant. 

Mr. Dun: Oka.d, for the Respondents. 

JUDGMENT.— This appeal is a sequel to 
the Miscellaneous First Appeal No. 3158 of 
1916, Balwant Singh v. Mahindar Singh (1), 
whish was disposed of by my judgment 
dated 23rd April 1917 [Balwint Singh v, 
Makindar Singh (1)]. What was desided in 
that judgment was that since the respondents 
had filed with their application for exesution, 
dated the 23th April 1916, a Gaertifioato 
from the Deputy Commissioner to the effoat 
that they had notified their claim to him as 
required by seostion 23 of tha Ooart of 
Wards aoa‘, IL of 1903, the 8xeouting Cour: 
‘had every power, under sub.sesiion (3) of 


(1) 49 Ind, Cas. 476; 23 P, W, R. 1919, 
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‘gestion 31 of the said Act, to order the attash- 
ment of the property cf the then appellant, 
Sardar Balwant Singb. 

The question whether the Court exeentivg 
the deeree could, after the property of the 
judgment.debtor ,had been duly attached, 
proseed to sell it in execution without the 
concurrence of the Court of Wards did 


not arise in that ease and was left 
undesided. Since my judgment was 
passed, the exeouting Oourt has made 


an order for the auction sale of the property 
whieh had been attached; and this order 
has been made without the sonsurrence of 
the Court of Wards. The question for 
decision in this appeal is whether that order 
is bad in law; and after hearing the ap- 
pellant’s Pleader I have no hesitation in 
answering the question in the negative, 
Under section 31, sub-seetion (3) of the 
Court of Wards Act, when the desree-holders 
filed with their application for execution a 
certifieate to the effect specified in sub- 
reation (2) of the said sestior, the exeeuting 
Court had power to issue any attachment 
‘or other process in execution of the deeree; 
‘and it is nowhere laid down ‘in the Aot 
that the property under the control of the 
Court of Wards, which haa been duly attached, 
cannot be sold in exesution without the eon. 
sent or concurrence of the Court of Wards 
‘being first obtained: - 

Iam, therefore, of opinion that the order 
of the lower Court is sorreat and I dismiss 
the appeal with sosts, 
T Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Civit ÀArPEAL No, 215 or 1916. 
July 8, 1919, 

Present :— Sir George Knox, Kr., Asting 
Chief Justice, and Mr. Justice Piggott. 
RUP SINGH-—PrAINTIFF— APPELLANT 

, versus 
BHABHUTI SINGH ax» or: ERs— 


DEFFRDsa NTS— RE-PONDENTS. 

Hindu Law—Joint family— Separation —Arbtitration 
—Award precluding separate claim for partition, 
binding effect of~-Sust for separate possession, whether 
maintainable, i 3 
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Where after the disintegration ofa joint Hindu 
family the members thereof refer matters in dispute 
to arbitration and an award is made whereby each of 
the parties is precluded, during his lifetime, from 
claiming separate possession by means of a partition 
by metes and bounds over any of the property of 
which he and the other members are joint owners, 
such award is binding on the members of the family 
and asuit by one member for separate possession 
of his share is not maintainable. ip. 686, col. 2.] 


First appeal from a deoeree of the Subordi- 
nate Judge, Mainpuri, dated the 15th of 
June 1916, 


. The Hon’ble Dr. Tej Bahadur Sapru and 
Babu Priya Nath Banerji, for the Appellant.: 

The Hon’ble Pandit Moti Lal Nehru and 
Pandit Baldeo Ram Dave, for the Respondents, 


JUDGMENT.—In this ease the plaintiff 
Rup Singh is suing his sole surviving bro- 
ther, Bhabhuti Singh, and the three minor 
sons of a deseased brother Ratan Singh, for 
separate possession by partition in respeat 
of a one-third share of eertain properties, 
moveable and immoveable, specified at the 
foot of the plaint. He also asks for the 
oaneellation of a eertain award, dated the 
28th of February 1912, made by two arbi- 
trators, Bijai Singh and Mihin Lal, under 
siroumstanees to be noted presently. The 
plaint resites that the joint family consisting 
of the plaintiff, his brothers and his nephews 
" was divided and made separate in food” 
about the year 1909 or 1910 A, D. From 
this time the plaintiff and another nephew, 
a major, by name Hukam Singh, son of a 
deseased brother named Sarup Singh, eaeh 
eontinued to utilize the family property to 
the extent of their respeotive one fourth 
share,  Hukam Singh has now secured 
separate possession of his share after a 
complete partition by metes and bounds 
and the plaintiff, being now the owner of an 
undivided one-third share in the property 
formerly belonzing to the joint family, left 
in the hands of himself and the defendants, 
seeks a partition of his own share in the 
same manner, l 

He is oonseious, however, that there is 
one obstáele in his way. He admits that on 
the 82rd of Fabrvary 19 2 he had 
>g rcd, alorg wih nie brothers, B- abhuti 
Singh and Ratau Siogb, a reference 
to arbitration, by whish the arbitrators 
already named were empowered to settle 
all disputes between them and to make 
arrangements for the management of 
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the property. The arbitrators delivered an 
award onthe 28th February 1912, and got 
it registered on the day following; but the 
plaintiff says that the terma of the said 
award had only some to his knowledge 
within the "last few months.” He admits 
that by the terms of this award he purports 
to be compelled to " remain under the control 
of and look to the defendants for support,” 
whieh is an indirect way of admitting that 
the award purports to leave the management 
of the family property with Bhabhuti Singh 
and Ratan Singh and to bind the plaintiff 
not to seek separate possession of his share 
by partition. He attacks the award upon 
three distinat grounds :— 

(i) Beeause the plaintiff's signature on 
the agreement of refererae had been obtained 
by undue influence, at a time when the plaint- 
iff was being prosecuted on a criminal 
oharge brought against him by, or at the 
instigation of, Bhabhuti Singh and Hatan 
Singh. 

(ii) Because the arbitrators had been 
guilty of misconduct and had returned an 
unjust award by collusion with the aforesaid 
brothers of the plaintiff. 

($$) Besause the terms of the award are 
in themselves illegal, beyond the powers of 
the arbitrators and not binding on te plaint- 
iff. 

The plaintiff, therefore, seeks, as hia first 
relief, a declaration that the said award is 
"all and void,” this relief being apparently 
sought as a preliminary to the slaim to 
separate possession by partition whic) 
follows. 

The defendants, while admitting that 
Hukam Singh had separated from the rest of 
the family, pleaded that the status of member- 
ship of a joint undivided Hindu family 
still subsisted as between themselves and the 
plaintiff. They sontended that the latter 
bad joined in the referenee to arbitration 

"of his own aesord and will, without any 
unlawful sompulsicn,” that the proceedings 
in arbitration and the delivery of the award 
had taken place with the full knowledge of 
the plaintiff, and that there hal been no 
misoonduct on the part of the arbitrators, 
They pleaded, further, that any claim to have 
the award set aside was now barred by 
limitation and that the award was binding 
on the plaintiff ' "by the principle of res 
judicata,” As to the terms of the award, they 
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pleaded that these were altogether lawful 
and within the sompetence of the arbitrators 
under the terms of the agreement of refer- 
eoce; but they contended further that even 
if for any reason any partioular provisions 
of the award should be found to be illegal or 
ultra tires, this would not invalidate the 
award a8 & whole, and the plaintiff remained 
bound by the provision that he should not 
seek for separate possession by partition, 

The trial Court fixed a large number of 
issues, but desided only those of them whieh 
required to bs determined in order to justify 
the dismissal of the plaintiffs suit, As 
regards the terms of the award it is assumed 
that the plaintiff would be bound by the 
provision forbidding him to seek for separate 
possession by partition, unless he oould get 
rid of the award on the ground that his 
signature on the agreement of referense to 
arbitration had been obtained by undue 
influence. It is found that the plaintiff had 
become aware of the existence of the award 
and of its terms, if not from the date of the 
execution of that dosument, then at any rate 
befcre the 7th of Marsh 1912, a date more 
than three years anterior to the institu- 
tion of the suit. From this the learned 
Subordinate Judge goes on to hold that 
the elaim to have the award declared 
invalid, either on the ground of undue 
infinence or on that of  misconduet on 
the part of the arbitrators, is time barred 
under Article 91 of the First Sohedule to the 
Indian Limitation Act. Incidentally he has 
also fond that the award had been acted 
upon and that the plaintiff had received 
money under it. The trial Court has never- 
theless proseeded to determine the question 
whether the plaintifi’s sonsent to the agree- 
ment of reference to arbitration had been 
obtained by undue influence; it finds in the 
negative. 

The memorandum ofappeal to this Court 
challenges the deaision of the Court below 
on each point. It seems most sonvenient 
to reserve the questions of law raised, or 
sought to be raised, and to deal first of all 
with the plaintiff’s attack on the validity 
of the award on the ground of undue 
influence brought to bear ppon him, or of 
misaonduat on the part of the arbitrators. 
The allegations of misseondust against the 
arbitrators are vague and fbimsy; the trial 
Coürt has resorded no olear finding on the 
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issue specifically raised on this point. In 
the memorandum of appeal before us tke 
plea appears in the form that the award 
should ba held to be vitiated by “partiality 
02 the part of the arbitrators.” This really 
amounts io saying that the arbitrators 
have deeided the questions refer:ed to them 
in & manner unfavourable to the plaintiff 
and favourable to his brothera, the sort of 
plea whioh might be taken by any person 
who had submitted a dispute t5 arbitration 
and was dissatisfied with the result, If 
it ig intended to suggest that, spart from 
the terms of the award, it is proved that 
the arbitrators displayed undue bias or 
partiality, it seems almcst sufficient to remark 
that there is really nothing in the evidence 
whioh oan be used to suprort euch a plea. 

[The judgment then disousses the oircum- 
gtanees relied on to support the plea of undue 
influense and proeeeds:— 

We agree, therefore, with the trial Court 
in holding that the agreement of reference 
to arbitration is not void, or unerforseable, 
or liable to be set aside on the ground 
that the plaintiff's signature to the same 
was obtained by undue irfluenee. Nor has 
any adequate case been made ont against 
the award on the ground of misconduct on the 
part of the arbitrators. 

The question whether any attack upon 
the award on either of the above grounds 
would not have been barred by limita- 
tion on the date on which this suit was 
instituted is a mixed question of fact and 
of law. The learned Subordinate Judge is 
probably right both as to the facts and as 
to the law; but it is not necessary for us to 
record a finding, the attack on the award 
having failed on the merits. 

Tiere remains the question whether the 
award is or is not on the face of it a 
nullity, either as going beyond the terms 
of the reference, or as embodying conditions 
which if was not legally in the power 
of the arbitrators to impose. In argument 
on behalf of the defendants-respondents it 
was strenuously sought to support the 
document as a whole, We were taken biok 
to the defendants! original plea that the 
parties were, on the date of the agreement 
of reference members of a joint undivided 
Hindu family. Ths eontention is that 
Rup Singh was then olaiming a partition 
in tho sense that he wis (threatening. to 
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enforce his right to separate; he was, however, 
wiliog to refer to arbitration the question 
wł ether there should be a partition, or whe- 
ther (in the alternative) the arbitrators should 
make some arrangement for the management 
of the joint family property which should at 
the came time provide for the discharge of 
existing debts for which all the members 
of the family were liable, protest the pro- 
perty from waste or mismanegement, and 
secure to Rup Singh the enjoyment of a 
reasonable income out of the joint family 
funds, We were asked by the respondents 
to treat the award asa fair and equitable 
attempt on the part of the arbitrators to 
carry into effect the latter of the two alter- 
natives. 

The diffisulties in the way of the full acesp- 
tansa of this contention are eonsiderable, 

[After giving reasons lor this their Lord. 
ships prooeeded as follows: —] 

There is forse in the argument addressed 
to us on bebalf cf the appellant, to the 
effect that the kernel of the dispute between 
Rup Singh and his brothers ia to be found 
in the fact that Rup Singh has no male 
issue, but has daughters and daughter's 


sons: his reparation from his brothers 
involves a  ehange in the devolution of 
his share in tke joint family property 


after his death. The award itself frankly 
recogn'zss the importance of this sonsider- 
ation, though ib is fair to add that the 
arbitrators evidently accepted the contention 
of the other two brothers that Rup Singh 
is a poor man of business and not likely 
to prove an elflajent manager of any property 
over which he obtains complete control. 
The objeat of the award iato prevent him 
from obtaifing  sueh control; but at the 
same time the arbitrators seem to have 
attempted to re-create, by means of 
their award, all the ineidents ofa status 
of jointness as between Rup Singh and his 
brothers, The appellant seems to be on 
strong ground when he contends that this 
is more than the arbitrators had power to 
do. Presumably Rap Singh and his brothers 
eould have some to a binding agreement 
to remain joint ab the time when the in- 
tegrity of the joint family was broken up 
by Hukam Singh’s separation, or sould have 
agreed to r3-unite after the event; but such 
an agrasment would requira to be evidensed 
by a doainoni abplaisly olew and unam. 
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biguous ir its terms. ' On the whole, it does 
not seem to us possible to treat this agree- 
ment of referense and the award whieh 
followed thereupon as having this effect. 
“The question which we have to determine, 
however, is a much narrower one, For the 
pürpores of tbis snit the point for determi- 
nation is simply whether Rup Singh perron- 
ally is bound by the provisions of the 
award not to claim, during his lifetime, 
separate possession, by means of a partition 
by metes and bounds, over any of the 
property of whioh he himself and the defend- 
ants to this suit are joint owners, in the 
sence that they possess the same as " tenants- 
in-common" within the meaning of that 
phrase in English Law. In order to determine 
this question it dces not seem necessary 
to site the somewhat voluminous oase law 
referred -to before us during the argument. 
Mr. Justice Trevelyan in his book on Hindu 
Law has oorresily summed np the general 
effect of: the decided cases, when he says 
ikat except in the Bombay High Court 
the authorities genersily are agreed that 
members of a joint undivided Hindu family 
ean bird themselves for their own lifetime 
not to elaim their right to partition, But 
the point to be noticed here is that all 
the arguments in support of this proposition 
apply a forticrt to the ease of members 
of sieh a family after the integrity of the 
joint family has been broken up'by the 
ascertainment of shares, after (in fast) the 
parties have Lecome ‘{enants-in-eommon” 
of the property oonaernsd. Indeed it may 
be doubted whether the Bombay decisions 
relied upon by the appellant have any 
application to such a state of facts. The 
point to be emphasized is tha? the appellant 
cannot have it both ways: he is either a 
member cf a joint undivided Hindu family 
with the respondents, or he is not. It is 
the sase for the respondente, and not the 
case for the appellant, that Rap Singh, 
Bhabhuti Singh and Ratan Singh were still 
members of a joint family when the agree- 
ment of referenos to arbitration Was entered 
into. If we had accepted the oase of the 
defendants on this point, other considerations 
would have arisen. We are now dealing 
with the sase set up by Rup Singh himaolf 
that the jointness of the family had baan 
definitely broken up when Hukam Singh 
separated. To take the simplest possible 


seriously be contended 


‘ease, suppose-twobrothers, whe have ceased 


‘to be joint, ‘fo remain owners in equal 
Shares of a certain dwe'ling house, Can it 
that one brother 
would not be bound, for his own lifetime 
at any rate, by an agreement that he would, 
in return.for good consideration, leave the 
other brother in sole possession and enjoy. 
ment of the house and refrain from claiming 


.& partition by mete: and bounds and the 


separate possession of his own share? But 
what is true of a single item of property 
must be true of all property owned by the 
brothers in equal shares, and whatever 
sould be effected by a lawful agreement 
for sonsideration can equally be effected 
by a reference to arbitration followed by 
an award, The main difference is that 
in the ease of an award the question of 
consideration does not arise: the settlement 
of a pending dispute and the avoidanse 
of litigation are themselves good sonsidera- 
tion for an agreement of  referenee to 
arbitration. 

In our opinion, therefore, the Court below 
has rightly held that Rup Singh personally 
for his own lifetime is bound by the 
directicns in the award forbidding him to 
olaim a partition by metes and bounds or 
separate possession over-his own share. 

We aosordingly dismiss this appeal with 
aoste. l 

Appeal dismissed. 





PUNJAB CHIEF COURT. 
MISOBLLANEOUS Seconp Civic APPAAL 
No. 2401 or 1917. 

May 3,1918. 

Preseat:—Mr. Justise Shah Din. 
DEPUTY COMMISSIONER, AMRIT3AR 
— À PPELLANT 
vorsus 
BALLA MAL —DzcRsE&-HoLpER— 


RESPONDENT. 

Punjab Courtof Wards Act Punj, Act II of 1903), s. 26 
—JHuecution of decree —Certificate under section filed — 
Subsequent application for exzcution —Frest certificate, 
whether necessary, 


Where a decreo-holder files a crtifisate from the 
Deputy Commissioner under section 28 of the Punjab 
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Court of Wards Act with an application for execu- 
tion of his decree or in the course of proceedings 
relating thereto, the Oourt has every power to take 
action upon & subsequent application for execution 
without a fresh certificate being filed by the deoree- 
holder, ` ? 

. Miseellaneous second appéal from the order 
of the District Judge, Amritsar, dated the 


2nd May 1917, 


Mr. Sham Das, for the Appellant, 

Messrs. Tek Ohand and Dun: Ohand, for 
the Respondant. 
| JUDGMENT,—This is a second appeal 
from the order of the Distriet Judge, Amritsar, 
dated the 7th May 1917, by whieh he dis. 
missed an appeal from the order of the Senior 
‘Subordinate Judge, Amritsar, dated the 
16th August 1916, whieh was passed in the 
course of execution proseedings relating to 
& deeree obtained by the respondent, Balla 
Mal, against appellant No. 2, Sardar Balwant 
Singh, As pointed out by the District 
Judge, the facts of the ease are very similar 
to those of the ease dealé with in my 
judgment in Civil Appeal No. 3158 of 1916, 
[ Balwant Singh v. Mahindar Singh (1)] the 
only difference being that whereas in the last 
‘mentioned oase a certificate from the Deputy 
Commissioner to the effeet specified in sub- 
seation(2)of eeation 31 of the Court'of Wards 
Ast had been filed by the deeree-holder 
with the applieation for execution, in the 
present case such osertifieate had been pre. 
vicusly filed in sonnestion with another 
application for exeoution which|was dismissed, 
on acccunt of certain formal defeets on the 
20 h of April 1916. 

The contention of the appellant’s Pleader 
before me is that under sub-seotion (3) of 
section 31 of the Aet eaoh fresh application 
for exesution must be aeoompanied by a 
fresh certificate from the Deputy Commis. 
sioner as required by sub section (2), and 
that the fact that the requisite sertifiscate 
had been filed on a previons oosasion with 
another application for exesution, does not 
cure this defest. This argument is in no 
wey supported by the language of the sub. 
sestion relied upon, according to whioh the 
filing of a certificate to the effect specified 
in sub.seetion (2) is a eondition presedent 
to the executing (Jourt issuing any attach. 
ment or other proeess in execution of the 
decree, That condition is satisfied onee the 


(1) 49 Ind. Cas, 476; 28 P, W. 1919. 


requisite certificate is filed by the deoree- 
holder with an spplieation for execution or 
in the sourse of proceedings relating thereto; 
and in wy opinion the exesuting Court has 
every power to take astion upon a subsequent 
applisation for execution without a fresh ger. 
tifisate from the Deputy Commissioner being 
filed by the deeree-holder. The appeal fails 
and is dismissed with eosts, i 


Appeal dismissed, 





OALOUTTA HIGH COURT. 
ÁPPE.L FROM Ontainat Deorex No. 79 
or 1917. 

January 2, 1919. 

Present: Justice Sir Charles Chitty, Kr., and 
Mr. Justice Panton, 
KHARDAH COMPANY, LD.— 
Dx?ENDANT — APPELLANT 
versus 
DURGA CHARAN CHANDRA — 


PLAINTIFE — RESPONDENT. 
Civil Procedure Code (Act V oy 1909), O. II, v, 2— 
Cause of action— Plaintiff entitled to two reliefs— 
Omission to sue for one revief, effect of. 


Plaintiff instituted a suit against the defendant 
company claiming damages for the demolition of a 
house standing on land which, he alleged, belonged 
to himself and the company jointly: he also alleged 
that he had been dispossessed from his share in the 
property by the company who had appropriated 
the materials, He obtained a decree. During the 
pendency of the suit on appeal, he brought the pre. 
sent suit fora declaration of his title to hig share 
in the land and"for partition of that share by metes 
and bounds: 

. Held, that as the cause of action in both the suits 
was the same, the present suit was barred by Order 
II, rule 2, Oivil Procedure Code, [p. 638, col.1.] ` 

Appeal against the deoree of the Subordi. 
nate Judge, Alipore, -dated the 5th February 
1917. : 

Sir B. O. Miter (with him Babu Ambicapada 
Chowdhury), for the Appellants. LS 

Babu Sarat Ohandra Roy Ohaudhuri (with 
him Babu Dwarkanath Ohekravarti and Babu 
Kalit Kinkar Ohakrawartt), for the Respond: 
ent. l 

JUDGMENT.—The property in dispute in 
this appeal ia eight bigkas of land at Khardah,` 
The plaintiff Durga Charan Chandra, sues for 
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a declaration of his title to a 19/80ths share of 
the land and for partition of that share by 
metes and bounds, The Subordinate Judge 
has given him a deoree, and the Khardah 
Company, Limited, the defendants, 
appealed. 

The facts of the ease which are not in 
dispute are as follows: The property originally 
belonged to one Asutosh Roy Chowdhburi, 
who left it by Will to his mother Sivakali 
absolutely, appointing her sole exeoutrix. 
Sivakali obtained Probate of the Will in due 
eourse. On lOth September 1906, Sivakali 
made a gift of 19/40ths of the property in 
equal moieties to Ram Chandra Banerjee and 
Khetra Mohan Banerjee. On 10th Desem- 
ber 1907, Ram Ohandra purported to sell his 
19/80ths to one Bepin Behari Haldar for 
Rs. 1,000 (Exhibit 3). The plaintiff's osse 
igthat Bepin Behari Haldar was his benamt- 
dar and that this was really a sale to him. 
On 25th Desember 1907, Ram Chandra, 
who had been iJ] and bedridden for some 
monthr, died. On 13th Marsh 1908, Siva. 
kali sold the 21/40ths remaining in ber to the 
defendant company for Hs. 6,800. On10th 
April 1908, Bepin Behari Haldar exeóuted 
& release of the 19/cO:ha aonveyed to him 
by Exhibit 3 in favour of the plaintiff, 
On 24th April 1908, Khetra Mohan Banerjee 
conveyed his 19/80ths to the defendant 


eompany for Rs. 3,000, On 22nd September. 


1908, the four sona of Bam Chandra Baner- 
jee purported to sellto the defendant aom- 
pany for Rs. 2,000 the 19/80ths share 
whioh had belonged to their father, and which 
was the subjest of the conveyance Exhibit 3. 
In Oatober 1908, the defendant company, 
haviog entered into possession of the land, 
demolished the house standing thereon, On 
4th November 1908, the plaintiff, Darga 
Charan Chandra, filed a suit (No. 1287 of 1908) 
in the Ist Court of the Munsif at Sealdah 
valuing the house at Hs, 8,000 and olaiming 
Rs, 1,900 (i. e, 19/80ths of the value) from 
the defendant sompany as damages for de- 
molition of the house and appropriation of 
the materials. On 21st November 1910, the 
Munsaif gave the plaintiff a decree for 
Rs, 712-8 0 with proportionate sosts. On appeal 
tó the District Judge, that desision was revers- 
ed and the plaintiff's suit dismissed on the 
ground that the sale by Ram Ohandra of 
the 19/80ths was a benami transaetion with- 


out consideration, and that the plaintiff. had, 
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therefore, no interest in the property, A 
Besond appeal to this Court was heard by a 
single Judge (Coxe, J.), who upheld the de. 
sision of the lower Appellate Oourt. The 
plaintiff filed an appeal under the Letters 
Patent, whieh was heard by Sir Lawrenaee 
Jenkins, O. J., and N, R. Ohatterjes, J. They 
set aside the decree of Ooxe, J., and sent 
baok the appeal for re-hearing by the Dis- 
triot Judge. The then Distriot Judge after 
admitting some further evidence upheld the 
desision of the Munsif, and against that 
a sesond appeal (No. 512 of 1916) has baen 
filed, with whioh we will presently deal.* 
On 8th Desember 1914, while the Letters 
Patent appeal was pending, the present suit 
was filed. "Two points arise for determination 
in this appeal: (7) whether the present suit 
is barred by the provisions of Order II, rule 
2 of the Civil Proeedure Code, and (ii) 
whether the purehase of 10th December 1907 
in the name of Bepin Behari Haldar wass 
bona fide transfer in favour of the plaintiff or 
amere benamt and sham transaction. On 
the point of law the question is whether the 
plaintiff has not split up his cause of astion, 
and having omitted without the leave of the 
Court to sue in the first suit for one of his 
remedies, ia not now debarred from doing 
80, The suit for damages having been filed 
before lst January 1909, the provisions of 
the Civil Procedure Code of 1882 apply. 
In section 44 the words now to be found in 
Order II, rule 4 (e), do not osour, But if the 
eause of action is the same, this is of no 
importanee; see Giyana Sambandha Pandara 
Sannadhiv. Kandasami Tambiran(1) and Gane-h 
Dutt Thakoor v. Jewach Thakoorain(2), The exe 
pression ‘‘sause of action” has been defined 
by different Judges in slightly varying terms. 
In Jibunti Nath Khan v. Shib Nath Ohucker. 
butty (3) White, J., said: “In deciding the 
question whether this suit is barred by the 
former suit, we must see if the oause of 
action is the same in both suits, A oause of 
&otion consists of the oiroumstanoes and 


(1) 10 M. 378 ab p. 503; 3 Ind. Dec. (x. s.) 1015, 

(2) 31 0. 262; 31 I. A. 10; 8 O, W. N, 146; 14 M. Ln, 
J. 8; 6 Bom. L, R. 1 (P. C.). 

(3) 80, 819 at p. 832; 10 C. I4, R. 537; 4 Ind. 
Dec. (x. s.) 629, 
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*The appealwas dismissed on the ground that it 
waB:concluded by findings of fact by the Appellate 
Court, — Hd. 
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faote, which are alleged by the plaintiff to 
exist, and whieb, if proved, will entitle him 
to the relief cr to some part of the relief 
prayed for, and is to be sought for within 
the four eorners of the plaint.” Adopting 
this definition we have only to sompare 
paragraphs.7, 9 and ll of the present plaint 
with paragraphs 5, 6,8 and 9 of the plaint 
in the former suit, to see that the cause of 
action in both suits is one and the sama, 
aod thatit arcse and was complete in Ostober 
1908. The present elaim, therefore, could 
and ought to have been preferred along 


wih the elaim for damages in the former ` 


guit. The learned Subordinate Judge in 
desiding this issue has oontented himself 
with saying that the oause of astion in the 
two suits is not the same, He appears to 
have confused the oause of astion with the 
relief claimed, an error egainst which Lord 
Watson uttered a warning in Chand Kour v. 
Partab Singh (4). The eause of notion (he 
said) does nut "depend upon the character of 
the relief prayed for by the plaintiff. It 
refers entirely to the grounds set forth in 
the plaint as the oanse of astion, or, in 
other words, to the media upon which the 
plaintiff asks the Court fo arrive at a con 
clusion in his favour." We hold that tha 
cause of action in the present tuit being 
the sams as tkat in the former suit, plaintiff 
is by Order 11, rule 2, preoladed from 
suing for the relief whish he now olaims. 

In this view of the law, it is really uu- 
necessary to go into the facts of the ease, 
but as we are nob prepared to agree with 
the learned Subordinate Judge in his view 
of the fasts, it may be-well to state shortly 
the reasons whioh have led us to this oon- 
clusion, 

(Their Lordships eventually held that the 
alleged sale to the plaintiff on the 10th 
Desember 1907 was a sham transaction, and 
accordingly allowed the appeal and dismissed 
the suit with costs in both Courts — Ed ] 


Appsal decreed, 


-(4) 18 0: 98 at p. 102; 15 I. A 166;5 Sar. P, C. J, 
243; 12 Ind. Jur 881; 8 Ind Dec. (w.8) 65. 


INDIAN OASKS, 


(1920 - 


PUNJAB CHIEF COURT. 
Orvit Revision No, 852 or 1918, 
February 3, 1919. 
I'resent :— Mr. Justioa Wilberforce, 
AMIR KHAN--Jurauguwr-Dgnroa— 
PETITIONER 
versus 
LAHORI MAL-—Dszcas£$- HOLDER — 


RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900), ss, 
2 (8), 16 —1rees standing on agricultural land, whether 
land—Emwecution of | decree —T'rees, whether can be 
attached. 


Trees belonging toa member of an agricultural 
tribe and situated on agricaltural land are included 
in the definition of “land” in the Punjab Alienation 
of Land Act and are, therefore, not liable to sale in 
execution of a decree against an agrioulturist. 
[p. 639, col 1.] 

Revision from the order of the Senior 
Subordinate Judge, Hoshiarpur, dated the 
26th Auzust 1918. 

Mr, Necz Muhammad, for the Petitioner. 

Mr. Fugir Ohand, for the Respondent, 


JUDGMENT.—Io this sasa the dearee.- 
holder has, in exeoution of hia decree, applied 
suysessfuily to the lower Courts for the 
sale of a share in a grove of mango 
trees belonging toa member of an agricultural 
tribe and*situate] on agrioultural land. The 
lower Appellate Court has held that anah trees 
cannot some under the definition of land and 
are liable to attachment and sale, Against 
this decision a sesond app3al has been pre- 
ferred, 

I have recently decided a similar oase in 
Civil Revision No, 775 of 1918 [ Rukia Ram 
v. Sultan Khan (1)] and in that I have held 
that the definition of "and" in the Panjab 
Alienation of Land Act inslcdas the trees 
standing thereon, The arguments of Counsel 
in the present ease in no way make me in 
any wey doubtful of the correetness of the 
decision referred to. The only contention to 
whish I need refer spacifisally is that it ig 
urged that in other sections of the Alienation 
of Land Aot the word “land” obviously does 
not inslude trees. For instance, under seo. 
tion 3 there are wide restrictions plaesd on 
the sale of lind by a məmbə of an 
agricultural tribe to à non agrioulturis*, 
and it is contended thatthe word “la id? 
as used in that seaiion oannot poaaib!y 
inolude trees aud shat their sale is always opm- 


(1) 54 Ind, Cas. 88; 108 P, R. 1919 (note), 
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petent without the sanction of the Qollestor. 
This argument is undoubtedly a plausible one, 
but I do not think it has any real bearing 
on the case. It is true that members of 
agricultural tribss commonly sell timber with- 
out the sanction of the Oollestor. It is 
possible also that sales may fake placa of 
standing trees with the intention that the 
purohaser sball ooniinue to reap the fruit 


therefrom. It is by no means clear, how- 
ever, that such sales are permitted by 
ihe Act. For instance, dates are just as 


mush the produsa of the land as whet 
and under sestion 15 no alienation of the 
produce cf iheland is lawful for more than 
one year, Idd not consider, therefore, that 
the Legislature intended to give permission to 
members of agricultural tribes to cell trees, 
_ except as timbar apart from the land. It 
sould not have been intended thata member 
of an agricijltural tribe owning a thickly 
planted grove of mango trees eonld sell the 
trees to a ron-agriculturist with a view to 
the purohaser enjoying the permanent benefbt 
of the fruit. In such oases the land itself 
ig of no value, as ro crops ean be grown 
and a tale of the permanent rights of the 
trees would be for all practical purposes a 
tale cf the land, and in my opinion® suoh 
a.sale wou:d be prohibited not only by seotion 
15 but also by section 8. 

J, therefore, fird ro reason to differ from 
my previous decision and asespting the 
application for revision, cet aside the order 
for the tale of the trees. I give applicant 
his costs of these proceedings in all Courts, 

Re»iston cecepted, 


MADRAS HIGH COURT. 
( 1iv,n APPEAL No, 870 or 1918. 
January 5, 1220. 

Dresent:~ Sir John Wallis, Kr, Chief 
Jastice, and Mr, Justice Krishnan. 
NARAYANAN OHETTY (wiNou) ARD 
ANCTOER—D.urerpints Nos, 3 AND 4 
— ÁPPELLiNTS 

: €T4u8 
“K.N. P.R. SUPIAH CHE" TY awp 
OTHER ; — Pua I 4T. EE AND DeFaxp.nts Nos, 1 AND 


jT 2-— RESPONDE NTS, ' 
Hinds Law -Widow ~Degosit with banker for 
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widow's mamtenance-— Interest not claimed by widow, 
whether part of husband's estate — Limitation Act (IX of 
198), Sch. I, Art. 60, applicability of—Nattukottai 
Chetty firm— Thavanai deposit, nature of. 


After the death of a Hindu his uncles deposited 
a sum of money with a Nattukottai Chetty firm, 
with instractions to pay to the widow a certain 
sum every year for her maintenance, and she never 
claimed to be entitled to any more. On her death 
the next reversioner of the deceased husband 
brought & suit to recover the amount of the deposit 
together with interest thereon as forming part of 
the estate of the deceased: 

Held, that the suit must succeed, as owing to the 
widow not having claimed the interest on the deposit 
she must be deemed to have acquiesced in the 
interest being treated as part of, and as incorporated 
with, her husband's estate. [p. 610, col 1.] 

The period of limitation prescribed by Article 60 
of the First Schedule to the Limitation Act applies 
to a suit to recover & deposit with interest thereon, 
which interest by agreement of the parties is not 
to be payable until demanded bub is to be added 
to 2d deposit as an increment thereto. [p. 640, 
col 2 

A "Thavanai" deposit with a Nattukottai Chetty 
firm means that the understanding between the 
parties is that at the end of each Thavanai period 
the interest for that period, instead of being payable 
in cash to the creditors, should be added to the 
deposit so that both should Lo treated as fresh 
deposits. [p. 640, col. 2.] 

Appeal against the deoree of the Cenrt of 
the Temporary Subordinate Judge, Siva- 


ganga, in Oviginal Suit No. 33 of 1917, 


Mr. G. Krishnaswamt Iyer, for the Ap. 
pellanta, 

Mesars. T, V. Mulhukrishna Iyer and N, 
Mul'uswi1mi Ayyar, for the Respondents, 

JUDGMENT. e 

Warns, C. J.—This ia an appeal from tke 
jadgment cf the Temporary Subordinate 
Judge of Sivaganga in a suit brought by 
the next reversioner of the deceased Raman 
Obetiy, to reaover from the defendants, who 
are members of a Nattukottai Chetty tradirg 
Íamily,&certaingum which they alleged to base 
been deposited after Raman Cketty’s Jeath 
by Riman Chetty's unoles as forming part 
of the estate, The Sabordinats Judge hag 
decreed the tuit in part. 

The first poirt taken by Mr. Krishnaswami 
lyer frr the defeniants is that although 
tbe plaintiff as reversioner may be eati led. 
io recover the principal, he js not entitled . 


, to reeov r the interest whioh acsrned due 


during the lifetime of the widow, as that 
formed part of her estate and was descendibla 
to her heirs in the absense of any intention 
having been manifested on her part to ip--. 
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sorporate it with the estate of her deceased 
husband. The evidence is that after her 
husband’s death his uncles deposited the 
money with another firm of Nattukottai 
Chetties, who alosed their business, and that 
thé deposit with them was transferred to 
the defendants’ firm, and the evidence is that 
they were instrneted to pay Rs. 50 a year to 
the widow for her maintenanse, whish sum 
she admittedly received. Now there is no 
evidence - that she ever elaimed to be entitled 
to any more; whether it was so or not, the 
evidence shows that the intention of the 
uneles was thatthe whole sum should go to 
her son if she adopted one, which she never 
did. In' these eirsumstances, the inference 
appears clear that the widow rightly or 
wrongly acquiessed in the interest on this 
sum being treated as part of ber husband’s 
estate and as incorporated with her husband's 
estate descendible to his heirs, She never 
even olaimed to reoeive it. The case, there- 
fore, is clearly distinguishable from the oases 
to whioh we have been referred, Subramanian 
Ghetti vy, Arunachelam Ohetti (i), Isri Dutt 
Koer v: Hansbutti Koerain (2), Saodamim 
Dasi v, Administrator- General of Bengal 
(3), Viraraghava Beddi v, Kota Reddi (4) 
and Veekrama Deo Qaru v. Vskrama Deo 
Maharajulu Garu (5), whieh were oases in 
whioh the income from the husband's 
estate had come into the possession of 
the widow and she „bad disposed of it 
in one way or other. In Jer? Dutt Koer 
v. Hansbuiti Koerain (2) she manifested 
her intention that it should be incorporated 
with the husband's estate and it was held 
that she sould not go back on this. In the 
other oases it was held that she had mani- 
fested her intention to treat it as her own 
separate property deseendible to ber own 
heirs, In the view we take of this case, it 
was unnesessary to consider what would be 
the rule applicable if the evidence merely 
were that the widow had failed to solleot 
the interest on money forming part of her 


(1) 28 M. J (F. B.) 
(2) 10 0.324 (P. 0.*, 10 I. A. 150; 18 C. L. R. 418; 


7 Ind. Jur. 657; 4 Sar, P. O, J. 469; 5 Ind. Dec. (N. 8.) 


217. 6 ` 
(8) 20 0. 488 (P. 0.); 20 I. A. 12: 6 Bar. P.O. J. 
272; 17 Ind. Jur. 223; 10 Ind. Dec. (N. s.) 293. 
'(4) 88 Ind. Cas, 682; 81 M. L, J. 465; 3 L. W. 422; 
20 M. L, T. 345." 
-(6) 48 Ind. Cas. 679; 38 M. L. J. 665; (1918) M. W. 
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husband’s estate. On the one hand, there 
is a dictum of the Privy Counoil in Isrt Dutt 
Koer v, Hansbutti Koerain (2) which might be 
relied on, On the other band, there is the 
elaborate diseussion of Sir Subrahamania 
Iyer, J., in Subramanian Chetti v. Arunachelam 
Chetti (1) whioh treats the statement of the 
Privy Counsil as a more obiter dictum but 
is also itself obiter, For the purpose of the 
present case, it is enough to Ray that the 
widow olearly asquiesced in the interest being 
treated as part of her husband’s estate. 


The next question is one of limitation. 
This Court in recent years on several osca- 
sions had to consider what was the nature 
of the deposits with Nattukottai Chetties on 
what are called Thavanais, and in & case in 
Muthiah Chettiar v, Bamanatham Chettiar (6) 
this Court held that suoh oases were governed 
by Artiole 60 both as to principal and interest. 
In the present oase Mr, Krishnaswami 
Tyer has taken the point that so far as interest 
ig aoncerned, these transactions are governed 
by Articole 63— for money payable for interest 
upon money due from the defendant to the ' 
plaintif.” Itis said in Muthiah Ohettzar - v, 
Ramanutham Chettiar (6) with reference to Tha- 
yanai transaations that “the idea is that the 
money should remain until demanded and 
the interest should be added at the expiration 
of eaoh Thavanai.” Aas I understand it, that 
means that the understanding between the par- 
ties is that,at the end of eaoh Thavanai period, 
the interest for that period instead of being 
payable in oash to the ereditor should be added 
io the deposit so that both should be treated 
as a fresh deposit; and if that be so, then the 
artisle appjisable eontinuss to be only Article 
60 and not Article 63 whichis “for money 
payable for interest," and the starting point 
under that artisle is when the interest be. 
somes due, As I understand it that means 
when the interest besomes actually payable, 
If the agreement between the parties is 
that the interest is not to be payable until 
demanded but it isto be added to the de: 
posit as an increment to thedeposit, then 
I think that Artisle 63 does not apply and 
Article €O does. That is the view whioh 
has hitherto been taken in this Court and 
this is the first time that any one has 
suggested that Artiele 63 would be appli- ` 


(6) 43 Ind, Cas. 972; 7 L. W, 880; (1918) M. W, N, 


Poa 


Ri a7’ 


INDIAN OASIS, 


641 


SUEHLALL CHANDANMULL V, EASTERN BANK, LTD. 


enable. T think that very serious consequenaes 
would result if that artisle were held ap- 
plieable, because very large amounts of money 
have been deposited with Nattukottai Chet- 
ties on these terms aud nobody has ever 
thought that it was necessary to make oon- 
stant demanda upon them, 

‘Mr, Krishnaswami Iyer also argued that 
it was not within the competences of the 
managers of the joint Hindu Nattukottai 
Chetty trading families to assept money 
‘on deposit on Thavanai terms, that it is not 
competent for them to do one of the most 
ordinary things in the fransaation of their 
business. The position isquite untenable. 

For these reasons [ think that the appeal 
fails and must be dismissed with sosts, 

KRISANAN, J.—I agree. 
M, 0, P. 


Appeal dismissed, 


CALOUTTA HIGH COURT. 
ÁPPEAL FROM ORIGINAL Civin No, 84 or 1917. 
August 21, 1918, å 
Present: — Sir Lanoelot Sanderson, Kr., Chief 
Justise, and Justioe Sir John 
. Woodroffe, Kr. 
SUKHLALL CHANDANMULL— 
DEFENDANT3 FiRM— APPELLANTS 
VETEUS 


Tae EASTERN BANK, LTD, —- 


PLAINTI WE — RESPONDENT, 

Negotiable Instruments Act (XXVI of 1881), s. 185 
— Bills of Hachange Act, 1882 (45 and 46 Vict. C. 61), 
ss, 42, BO (2), cl. (iv) —Foreign bills—Difhonour, what 
amounts to—Notice of dishonour, whether necessary— 
Indorser, right_of, to recover on bills. 


Defendants shipped certain bales of jute, before 
the outbreak of the war between Great Britain and 
Germany, to two firms in London: the goods were 
carried in ships and were destined to ports which, 
after the outbreak of the War, became enemy ships 
and enemy ports. Againstthese goods defendants 
drew 20 bills of exchange to the order of themselves 
upon the London firms The defendants indorsed 
the bills to the plaintiff bank, who discounted them 
in Caloutta and together with the shipping docu- 
ments transmitted them to theie London office. 
One pill reached London on the 4th August 1914 
and was presented tothe drawee on the 7th, who 
refused acceptance and the bill was returned io the 
plaintiff bank onthe 20th August, who gave notice 
of dishonour on the 2 sf to the defendants. The 
remaining 19 bills arrived in London on the 14th 
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August, they were presented for acceptance the 
game day, but: were returned dishonoured on 
the lth August. On the 29th October 1914 all the 
bills were presented to the defendants for pay- 
ment, and payment having been refused, the present 
suit was brought to recover on the dishonoured bills, 
The trial Court decreed the claim and the defend- 
ants appealed: 

Held, that the bills were foreign instruments, and 
as they were made payable in a different place from 
that in which they were made and endorsed, uzder 
section 186 of the Negotiable Instruments Act, the 
Law of England determined what constituted dis. 
honour and what notice of dishonour was sufficient; 
that having regard to the oucbreak of war and the 
King’s Proclamation against trading with the enemy, 
and having regard to the nature of the contracts, the 
drawees were under no obligation to the drawers t 
eae the bills. [p. 643, col. 2; p. 644, col. 1; p. 647, 
ool, 2. 

Under section 50 (2), clause (iv) of the Bills of 
Exchange Act, 1882, where there is no obligation on 
the drawee to accept a bill, notice of dishonour 
is unnecessary, and as under section 42 of that Act 
the giving of notice of dishonour is an important 
part of the “treatment” referred to in that section, 
where such notice of dishonour becomes unnecessary 
the mere fact that bills are left with the drawee more 
than the customary time, is no bar toa suit by an 
indorsee from recovering on the bills. [p. 644, col. 2; 
p. 647, ool. 2,] 


Appeal from the desision of Mr. Jduatice 
Chaudhri. 

Mr. Zorab (with him Sir B, O, Mitter), for 
the -Appellants. 

Mr.. T, O. P, Gibbons, E., O., Advocate- 
General (with him Mr. A. A. Avetoom), for the 
Respondent, l l 


JUDGMENT, l 

SANDERSON, C. J,-—Thia ia an appeal by the 
defendants from the judgment of Ohau. 
dhuri, J., by which he gave judgment for 
the plaintiffs in respest of the amount of 
certain bills of exchange and interest, 

The plaintiff Bank is a oompany insor- 
porated under the English Companies 
Asts and has a bransh offisa in (Calautta 
and the defendants carry on business in 
Caleutta. 

The bills sued on were 20 in number, 19 
ware drawn by the defendants to tha order 
of themselves upon Mossrs W. F. Malsolm 
& Co, London, and ware payable three 
mouths after sigot, and one bill «as drawa 
by the defendants to the order of them- 
saolvas upon Moassra. O. J. Hambro & Son, 
London, six months after sight. "Tae bills 
wara drawa against balas of jute whieh 
ware shippad bsfore the outbtaak of war, 
but the goods wara oriai in ships aud 
were destined to ports, whioh, it was assumed 
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on the hearing of the appeal, became after 
the the outbreak of war on the Ath 
August 1914 enemy ships and enemy ports 
and the goods were covered by German 
‘polisies. 

The defendants endorsed the bills to the 
plaintiffs, who disesunted the billslin Calontta 
and  reseived the shipping documents, 
which together with the bills were in due 
- course transmitted by them to their office in 
London. 

The bills were drawn by the defendants 
upon Malsolm & Co. in pursuance of a 
sontract whereby according to the evi- 
dense of Mr. Morley, the defendants were 
-under a liability to insure against war 
risks, 

As regards the bill drawn upon Messrs. 
Hambro & Son the position is not olear. 
There appears to have been a letter 
of sredit from the  Boehmisehe Bank, 
Prague, in favour of Malcolm & Co. in 
London for a sum of £2,970 on six months’ 
‘sight for the account of Mr. Joseph Btrick 
of Jaromer (see Mr.  Bagster's evidenae, 
page 53): there was no other letter of 
credit except this whieh would entitle the 
defendants to draw on Hambro & Son, and 
inasmuch as the letter was in favour of 
Maleolm & Co, and not in favour of 
Hambro & Son, there is nothing in the 
evidence to show that Hambro & Son were 
under any obligation to acsept or pay the 
" bill. - 
` On the.lst August 1914, 2. e., before the 
‘outbreak of war, the plaintiffs in Caleutta 
wrote to the defendants and asked for 
sonfirmation that the goods had been fully 
‘sovered against war risk, The defendants 
ment no answer, and it was only in 
reply to a further letter of the 5th 
Angust 1914 that the defendants wrote on 
the 5th:— 

“From 
Sukh Lall Chandanmull, 7 
To 
^ The Eastern Bank, Ld. 
5th August 1914, 
Dear Sirs, 

When our vargo was shipped there was 
no talk of war, so we have not taken out 
any war risk, and now the insurance agents 
refuse to take any war risk on Western 
ports. We expeetonly a very small quantity 
of drafts remain unaceepted. Possibly in 


the 


the ss. “Westmark” whioh steamer is 
likely to be detained this side . of the 
sanal. As regards O., and F, sales, we san give 
you no information, but think all drafts have 
been accepted, 
Yours faithfully, 
Sukh Lall Chandanmull." 

It was not thereinalleged that the insur- 
anse aould not have been effested if steps 
had been taken on or about the lst August 
1914, In this connection it is material to 
refer to the letter of defendants’ Solicitors 


of the 27th August 1914, in whieh they 


write: “with reference to our aenjor's inter. 
view with you on the 25th instant, .the 
drafts would appear to have been refused 
acceptance as the consignments were not 
covered by war risk, Wehave now before 
us the contracts under whioh these goods 
were shipped, and as they are 0. LF, 
eontrasts the sonsignee was presumably 
justified in refusing assepfance under 
the oiroumstanoes." So that it was apparently 
admitted that in respect of all the bills 
the eonsignees were justified in refusing 
acceptance on the ground that the gooda 
were not sovered by war risk. The bill 
drawn on Hambro & Son arrived in London 
on the 4th August 1914, That day and 
tho 5th and 6th were Bank holidays and 
the bill was ‘presented by the _ plaint- 
iffa- for acceptance on the 7th, 
and, aesording to Mr. Bagster’s evidence, 
perhaps on the 7th bait at all events on 
the Sth, it had been noted by Hambro & 
Son that acaeptance was refused, It was 
not; however, returned to the plaintiffs 
until the,20th August, It -was noted" on 
Qlet and notice of dishonour was 
given to the defendants on the 2lst August 
1914, , , 
The bills drawn on Malcolm & Oo. arrived 
in London on the 14th Angust, They 
were presented by the plaintiffs for assept- 
ance on the same day and they were 
returned to the plaintiffs dishonoured on 
the 18th August, They were noted on 
that day, and notise of dishonour 
was given to’ the defendants on the 21st 
August. i a NEC 
Meanwhile on the 12th August 1914 
there was an interview in Oaleutta between 
Mr. Jones and Mr. Andréws,' representing 
the Bank, and Sukhlall. at whioh Mr, 
Jones asked if Sukhlall had sovered the 
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war risk. He said he had not, but that the 
bills would be assepted by his friends in 
London, and if not he would remit the 
money to sesure asseptancae, 

No suoh remittance, however, was made 
and on the 14th August 1914 the plaintiffs 
wrote as follows:— 

‘Exhibit A.—(contd.) 
Hastertide,’ 
14th Àugust, 1914, 
Messrs, Sukhlall Chandanmull, 
Oaloutta. 
Dear Sirs, 

War risk on gooda shipped by German 
and Austrian steamers relative to bills 
negotiated by us per mails of 16th and 23rd 
July 1914, 

With reference to our conversation of the 
12th instant, since you have not covered the 
above shipments against war risk as request- 
ed in our letters of lat and 5th instant, we 
shall bə glad if you will repay us the amount 
of the billa. We may say that our other 
clients af our request have taken the 
precaution of covering their shipments en 
route against war risk and we, therefore, 
feel we have no option but to ask you 
to repay us the amount of the bills in ques- 
tion. A detailed statement is enclosed, 

Yours faithfully, 
Manager.” 

To this no reply was fortheoming. All 
the bills were protested on the 25th Septem. 
ber 1914 and on the 29th Oetober 1914 
the bills were presented to the defendants 
for payment together with full seta of doou- 
ments: whioh dosuments obviously included 
the bills of lading and invoices, as appears 
from the letter of plaintiffs’ Solieitora of 6th 
February 1915, Payment ofthe bills has 
not been made. 

The first point whish was relied upon by 
the appellants was that the provisions of 
the Negotiable Instruments Act, 1881, 
applied to this ease, and that aa the plaintiffs 
had allowed the drawees more than 24 hours, 
exclusive of publio holidays, to consider whe- 
ther they would accept the bills, the appel- 
lants were dissharged from liability to the 
plaintiffs in respest thereof under the pro- 
visions of ssetion 83, On the other 
hand, it was contended for the plaintiffs 
that the bills were foreign bills 
and were made payable in London and 
that by reason of seation 135 of the Nego: 


INDIAN OASES, 


BUKHLALL CHANDANMULL U. RASTERN BANK, LTD, 


643 


tiable Instruments Ast the law of England 
determines what constitutes dishonour and 
what notice of dishonour is sufficient, and, 
further, that there was a eustom in London 
by which in the ease of such bills as those 
in question, known as “ jute bills," a longer 
time than the customary 24 houras was 
allowed for asceptanoe. Apparently no de- 
finite time was alleged, but it was atated that 
“jute bills’? were in some oases allowed to 
remain for acceptance frora 2 to 7 days, or, 
in exseptional oases, even more. The bills 
were drawn and endorsed in Oaleutta: the 
drawees’ address is given in the bills as 
London: they were eonsequently foreign 
instruments and they were, in my judg- 
ment, made payable in a different plaoe from 
that in which they were made and endorsed, 
Seotion 135 of the Negotiable Instruments Aot, 
therefore, applies, and the law of England 
determines what sonstitutes dishonour and 
what notise of dishonour is suffisient. 

As to the alleged custom, itis to ba noted 
that no such oustom or trade usage was 
pleaded ; but in view of the 3rd issue raised 
by the plaintifis at the trial, this matter 
was investigated and the learned Judge 
desided in the plaintiffs’ favour on this 
point. 


In my judgment, in the first place, the 
alleged practise is too indefinite and uneertain 
to be accepted as a austom or trade usage, 
and in the seeond plaae, the evidense is by no 
means suffisient to establish it: and, therefore, 
even if the law of England as to dishonour 
and notise of dishonour is to ba osonsidered 
as applisable to this oase, the customary 
period of 24 hours would apply. As to the 
conditions prevailing in England immediately 
after the outbreak of war, the evidense of 
Mr. Martin Holland shows that there was 
no custom in the sense of established praatisa 
during that time, In the case of all the 
bills the abovementioned sustomary period 
was greatly excseded, and if the matter 
rested there, this would afford an answer to 
the plaintiffs’ claim, inasmuch as the slaim 
is based upon the bills of exchange only, 
and no olaim has been included for money 
had and reseived by or for money paid to the 
defendants, 


The matter, however, does nof rest there, 
for an issue was raised at the trial as to 
whether the drawees of the bills in suit, or 
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of any of them, were under any liability to 
accept them. 

As already mentioned, the defendants’ 
Solisitors in the letter of the 27th August 
1914 appear to have assumed that the 
drawees were justified in refusing acoept- 
ance, the contrasts being O. J. F. sontracts 
by reason of the goods not being sovered 
Against war risks, 

There remains the further question, whe- 
ther, having regard to the outbreak of war 
and the King’s Proslamation against trading 
with the enemy, and having regard to the 
nature of the sontracts in question, the 
drawees were under any obligation to the 
drawers to &esept the bills, 


The fasts as to the position of the ships 
and their destination at the outbreak of war 
were not slearly proved, nor was it proved 
what happened to the ships and goods 
thereafter; but it was assumed for the 
purpose of the argument in this Court that 
after the ontbreak of war the goods were in 
enemy ships and destined for enemy porte. 

It was conceded by Sir B. C. Mitter, for 
‘the appellantr, that the drawees could not 
receive the goods or the documents of 
title to the goods by reason of the 
outbreak of war, and I think this muat be so, 
for, apart from the question as to the contract 
of affreightment being dissolved or deter- 
mind by the outbreak of war, the goods being 
in enemy ships and destined for enemy ports, 
dealing in such goods would have involved 
a trading with the enemy, and sonsequently 
the further performanse of the sontrast 
besame impoasible, 

The learned Counsel, however, argued that 
it would not have been illegal for the drawees 
to have accepted the bills. 


In my judgment any further step in the 
performance of the sontract was rendered 
impcssible by the outbreak of war, and 
furtherit might also be said that acceptance 
of the bills by the drawees, under the oir. 
sumstances of this case, would have amounted 
to & trading in goods destined for enemy 
ports and would come within the meaning of 
the prohibition of the Proslamatior, for the 
aeceptanae would in effeot have been an under- 
taking to pay for the goods destined to enemy 
ports, The-drawees, therefore, were under 
no obligation to the appellants, the drawers, 

io aosept the bills, © 
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It was eontended, however, on behalf of the 
appellants that seotion 42 of the Bills of 
Exchange Act, 1882, applies to this eaae, and 
that inasmuoh as the bills were not aasepted 
within the eustomary time, vz., 24 hours, 
the plaintiffs were bound to treat the bills as 
dishononred by non-asosptance; that the 
plaintiffs did not treat the bills as dishonour- 
ed and that they consequently lost their right 
of resourse against the appellants who were 
the drawers of the bills, By sestion 50 (2) 
olause (fv) of the Bills of Exchange Act, 1822, 
notice of dishonour is dispensed with as 
regards the drawer where the drawes is, as 
between himself and the drawer, under no 
obligation to accept the bill. Consaquently 
in this sase the further performanse of the 
contrast having become impossible aud there 
being no obligation on the drawees to accept, 
the plaintiffs were not boand to give notice of 
dishonour. 

But it was contended on behalf of the 
appellants that even if the drawees were 
under no obligation to accept the bills and 
if the plaintifis were not obliged to give 
notice of dishonour, still the plaintiffs were 
debarred from recovering on the bills, inas- 
muoh as, by leaving the bills with the draweea 
for mere than the customary time of 24 
hours, they had not treated them as dis- 
honoared and had thus lost their right of 
recourse against the appellants. 

In my judgment, if we were to adopt this 
argument, if would be to put an unreasonable 
sonstrustion on the sestion: the giving of 
notise of dishonour is an important part of 
the "treatment" referred to in sestion 42, and 
in the cirsumstances of this case, where such 
notice of fishonour beseame unnecessary, the 
mere fast that the bille were left with 
drawees more than the customary time san- 
not debar the plaintiffs from recovering on 
the bills. The section, in my judgment, 
assumes that the bill is capable of being 
asoepted or dishonoured by the drawees and 
does not covar the bills in this case. 

For thesa reasons, the plaintiffs were, ia 
my judgment, entitled to suesesd in their 
claim on the bills, subjeot to the question 
next to be considered. 

It was urged on behalf of the appallants 
that the plaintiffs could not recover on the 
bills without returning fhe goods whioh had 
not been dealt with by the plaintiffs or the 
doouments of title to the goods and without 
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rendering an account of the goods which had 
been dealt with by the plaintiffs. 

Asa regards the first of these points, the 
doouments of title to the goods were tendered 
to the appellants when the bills were preaent- 
ed to them for payment. Payment was then 
refused, aud consequently the doouments of 
title remained with the plaintiffs. In my 
judgment, it is not open to the appellants 
now to rely on the fast that the plaintiffs had 
not returned the gooda or the dosuments of 
title, as a defence to the suit. 

As regards the question of the account, ib 
appears that the dealings with the goods by 
the plaintiffs were in acocordanse with the 
letter of the 8th February 1915 and other 
eorrespondenae between the respective Soli- 
sitors sinee the institution of the suit, and 
the Adyoeate-Goeneral, during the aourse of 
the hearing of the appeal, offered on behalf 
of the plaintiffs to render an account of the 
goods dealt with by the plaintiffs, 

Under these sireumstanses the rights of 
the parties must, in my judgment, be dealt 
with as they existed at the date of the 
institution of the suit, viz., the 30th Novam- 
ber 1914. The bills were presented for 
paymenton the 29th Ostober 1914 together 
with the full sets of dosuments; these the 
appellants then refused to take, and the 
plaintifis were only prevented from handing 
them over at the date of the desree by reason 
of the arrangements made subsequently to 
the institution of the tuit. 


If an aeaount is not rendered, as offered by 
the Advoaate-General, it is not disputed that 
the appellants would be entitled to obtain 
sueh an asoount by means of a suit. 

It was further alleged by the appellants 
that the plaintiffs had been paid wholly or 
in part in respest of the bills by reason of 
the realisation of some of the goods in 
question. 


The learned Judge seems to have thought 
that the evidence showed that a small por. 
tion of the goods had realised £1,691 19.7, as 
against which the plaintifs olaimed 
£3,4 8.14.7 by way of soats and expenses. 

With respect to the learned Judge, I think 
this is a mistake. The sooount at pages 174 
and 175, together with the evidenos of Mr. 


Andrews, shows that the-enm of £1,691-19-7 . 


is the net balance after deduoting the sum of 
£3,418-14- 7, 


With regard to this allegation of pay ment» 
the same answer applies to this as to the 
question of asoounts. If this sum of 
£1,691 19.7 is in the hands of the plaintiffs, 
it is by reason of the arrangement made after 
the institution of the sutt and already refer. 
red tc, and it must, if necessary, be the subjest 
of a separate account, ` 

In sonolasion, I think it neagssary to men: 
tion that considerable difficulty was oaused 
tous by matters having been raised in the 
suit, which were not referred to in the 
pleadings, and no amendment of the plead- 
ings was made. The parties were asked in 
this Court whether they wished to apply for 
a remand for any further evidence or oon- 
sideration. Both parties, however, deslined 
a remand, and asked for a decision upon 
the materials whioh were before this Court, 
` For the abovementioned reasons, the 
appeal should, in my judgment, “be dismissed 
with eosta. 

Wooprorre, J.— Before the outbreak of the 
present war the defendant firm drew one bill 
of exchange on a London firm, Mesars. 
Hambro & Son, and nineteen billa on the 
London firm of Mesara. Maleolm & Co. The 
bills were secured by bills of lading relating 
to oertain jute said to have been sold by 
the defendant firm to the drawees. The 
defendant firm dissounted the bills with the 
plaintiff Bank, endorsed the bills and received 
sash and made over the documents of title 
sovering the goods. By agreement with the 
latter, the defendant firm was bound to cover 
the sonsignments against war risk, The goods 
were shipped by enemy vesssle. Both be- 
fore and after the outbreak of war the 
defendants ware called upon to insure, but 
they did not do so. Itis said that at one 
time the defendants sould not get a polisy, 
but, however this may be, the answer does 
not apply to requests made beforethem on 
the Ist August. In ooneeqnence of the 
failure of the defendents to do what they 
had agreed to do, they are now in ihe 
position whioh they find themselves. War 
broke out. Maloolm & Co. refused to asoapt 
on the ground that the goode, in respect of 
which the bille were given, were not iasured, 
Messrs. Hambro refused to aocept because 
the bill drawn on them was nof in order. 
There is no evidence that they were under 
any liability to accept. The uneontradiated 


 eyidenoeis, that the defendant firm on the 
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12th August, when asked whether they had 
sovered war risk, replied that they had not 
done so, but gave their word to the Bank 
that the bills would be asaspted by their 
friends in London and, if not, they would 
remit the money to seoure asseptance. This 
they have notdone. Thedrafts were not aseept- 
ed andon the 27th August the defendants’ 
Solieitor wrote'that the consignees were pre- 
sumably justified in refusing acseptance as 
the eonsignments were not covered by war 
risk in aesordance with the terms of the 
sontrast with Messrs. Maleolm & Co. As 
regards the bill against Messrs. Hambro & 
Son, it does not appear what the relations 
between the defendants and that firm were 
so ag to make it ineumbent on the latter to 
accept bills drawn on them. The letter of 
credit given by the  Bohmisehe Hssompte 
Bank on Hambro & Son in favour of 
Maleolm & Oo. says that insuranse will be 
attended to by the shippers, but nothing is 
said about war risk. The goods in this oase 
were, however, sovered by a German polisy 
and earried in a German vessel. The 
Hambro bill reached London on the 4th 
August 1914, the date the was broke out. 
This and the two following days, the Sth 
and 6th, were Bank holidays. The bill 
was presented on the 7th. From the evi- 
denes of Mr. Bagster on behalf of Hambro 
& Son it appears that so far as that firm 
was ooncerned, it bad refused to adsept on 
the 8th but the bill was left with them and 
the plaint says that the plaintiffs treated it as 
dishonoured on the 20th August when the 
holders got baok the bil], whieh was noted, and 
of which notice of dishonour was given on the 
lst August. 

The other bills reaehed “London on the 
14th August, were presented on the same 
day, and were, assording to the plaint, re. 
turned or taken bask dishonoured on the 
18th August. It was noted the same day 
and notise of dishonour was given on the 
2ist Angust. All bills were protested on 
the 25th of the month following. Itb will be 
observed that in each oase the period of 
24 hours is,surpassed, in the latter sase by 
three, and in the former ease by twelve 
days. — 

“On the 29th Ostober 1914 the plaintiff 
Bank wrote to the defendant firm presenting 
for payment the dishonoured bills and full 


sete of documents, These were not taken - 


back, nor was the sum olaimed paid. At 
an earlier period the defendants’ Solicitor 
bad asked the Bank to take steps to seeure 
the goods over whioh they had a lien. 
Thera baye been some dealings with the 
goods, and the defendant firm alleges that 
the plaintiff Bank bas received full or 
partial satisfastion of the amount of the bills 
through such dealings. . 
The plaint sues upon the dishonoured bills. 
The written statement pleads that the defend. 
ants are dissharged  beesuse the Bank 
allowed the drawees more than 24 hours to 
sonsider whether they would aasept the 
bills. Ib further pleads that there was no 
due notiee of dishonour and that by the 
usage of business in Oaleutta, and according 
to the understanding of the parties, the 
plaintiff Bank was not entitled to sue for 
the full amount on the bills but only for 
the defisiency, if any, after realising the. 
value of the goods, whieh it was further 
eontended could not be  reeovered in this 
guit. 
Some diffieulty arises owing to the form 
of the plaint, which does not raise any 
question as to the liability.to aosept either 
by reason of the goods not being covered 
by insuranee, or by reason of the fast that 
the goods were being carried in enemy 
vessels destined for enemy ports. It 
states only a sase of presentment, dishonour 
and notise; and the dishonour being stated 
to have oceurred after 24 hours, it was 
sought on the evidence to excuse the delay 
on the ground that business was in eonfusion 
on aesount of the outbreak of war and that 
more thah 24 hours were allowed in respect 
of this elass of jute bills arising from 
abroad. No eustom or usage was, however, 
pleaded. On the other hand, whilst the 
written statement alleges & ful or partial 
satisfaction of the bills it does not ask for 
an B&osounb, but that the suit should be 
dismissed. On the other hand, an issue was 
raised ‘at the trial by the plaintiffa whether 
there was any liability to accept the bills, and 
thongh the learned Judge does not find as 
to the liability to acsept the bills he holds, 
that the war having broken out before the 
dosuments were tendered, the drawees 
would have been justified in refusing agsept- 
auoe of goods destined to enemy ports. Aa 
both the bills and the goods were aonnested, 
thig neeessarily implies a finding as to the ; 


Vel, LVIIT] 


INDIAN OASES. 


647 


SUKHLALL CHANDANMULL Y, EASTERN BANK LTD. 


bills also. He has found against the 
plaintiffs on the question of insurance, but 
I think erroneously. There is an ad- 
mitted obligation to insure against war 
risks as regards the Maleolm bills and 
goods, and if after the outbreak of war 
there was a diffionlty in getting suoh ine 
surance, the defendant firm were asked to 
Insure in terms of their agreement’ before 
that. He has, I think, rightly desided 
against the sontention raised in issues 
Nos. 9, 6 and 7, The defendants have given no 
evidenee. in support of the sase raised in 
paragraph 6 of the written statement. The 
provision in the general deed of hypotheona- 
tion was meant to meet such objeotion. 
On {the other band, the defendants were 
permitted to raise issue No. 8, "whether the 
defendant was entitled to oredit for the 
amount realised by sale of the goods.” 
It has been contended before us by learned 
Counsel for the appellants that the plaintiffs 
should not have .been allowed on their 
. pleading to enter into the question of liability 
to aesept, However this may be, itis too 
late to take sush an objection, No such 
objestion was taken at the trial. If it had 
been, and if it bad been sustained, the 
plaintiffs might have asked to &mend. 
Further, the question of 
sarriago in enemy vessels was known to the 
parlies, was alluded to in the evidenoe, and 
the defendanta’ Solieitor's letter before action 
admitted that.non. insurance justified non- 
acceptance by the sonsignees. On the 
other hand, no  objeoetion was taken to the 
raising of issue No. 8 by the plaintiffa who, 
howeyer, contended that they were entitled 
to a deeree on the bills without bringing 
in the goods, This may be; but nevertheless 


in a suit on the bills the defendants might 


plead that the plaintiffs had been paid, in 
whole or in part, the value of the bills by 
sale of the goods geouring them, of whieh 
they are mortgagees in possession and against 
whom there might be an aecount. In my opin- 
ion, both parties are, having regard to the 
issues, entitled to raise their respective oon- 
tentions abovementioned. Whether the de- 
fendants are entitled to the relief asked is 
discussed later. - ; 

ox The- question then is, were the defendants 
discharged from liability on the bills by 
reason of the delay and grounds stated in 
the written statement and whether, if so, 


insurance and. 


the suit should be dismissed, for it ie & 
suit on the billa only without any alter- 
native elaim for the relief on the ground 
of money paid to the defendants, Sesondly in. 
the event of the plaintiffs! claim as endorsees 
of the note being maintainable, whether 
the defendants are entitled to the assount 
which they claim as regards dealings with 
the sesurity for the bille, the subjest of 
the action. Neither party asked for a 
remand, but a decision on the fasts on the 
resord, 

The bills were, in my opinion, made 
payable in London, The rule is that no 
more than24 hours should be given to the 
acceptor to determine whether he will ascept 
a bill, however that 24 houra be calaulated. 
In the present casethe delay was muoh over 
24 hours. lo this matter we are not sone 
cerned with equitable consideratione, but 
with the question what is the law. The 
period is well established. I am unable 
to agree with Chaudhuri, J.’s finding and 
the grounds therefor on this point. No 
special trade-usage is pleaded or proved, 
The result is, that the bills were left with 
the acceptor for such a time aa would 
have discharged the defendants if there 
were nothing more, But in the present 
sase there is the question of the non- 
liability of the drawees to accept the bills 
both by reason of the outbreak of war and 
the other reasons mentioned. The argument, 
however, is that section 42 of the Bills 
of Exshange Aat applies to disaharge the 
defendants from all liability on the bills 
(whatever other oause of action the plaintiffs 
may have), because the bills were not treated 
as dishonoured within the sustomary period 
of 24 hours, even if there were no obliga. 
tion to aecept them and to give notice of 
dishonour. To hold this would be, I think, 
to take a view of this seotion of the 
English Aet sontrary to common sense, 
seeing that notiee of dishonour is part of 
"treatment" and such notice is not nesessary 
where there is no liability toascept. More. 
over, the effect of the proslamation of war 
was to render the further performanse of 
the eontraot evidenced by the bills impos- 
sible, and sestion 42 must presuppose a bill 
eapable of being both accepted and rejested; 
and the provisions relating to treatment of 
a bill as dishonoured assume, I think, suek : 
a bill. In my opinion, the plaintiff Bank 
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are, under the sireumstances, entitled to 
reoover ss endorsees against the drawers. 

The last question is, whether the defend- 
ants are entitled to an aesount in this suit 
of the plaintiffs dealings with the goods. 
The written statement does not ask for sueh 
an Becount, but, nevertheless, if the applica. 
tion eould ‘be supported on other grounds, 
l would not have eonsideréd this omission 
in the way, for as iu the oase of tbe 
plaintiffs on another point, the omission is 
remedlied by the issues, There are, how» 
ever, practical diffiaulties in the way. Thue, 
though the defendants’ Solicitor applied for 
the Bank’s assistanee before institution of 
the suit, the arrangements under which the 
plaintiff Bank appears to be now dealing 
with the gcods are contained -in correspond- 
ense passed since the institution of the 
suit. “Nor is it clear that it is possible, on 
the materials now available, to take such an 
account, seeing, amongst other things, that 
no communication is possible with enemy 
countries, nor is it feasible to get other 
material information at present, There is 
the less necessity for a decree diresting an 
sosount in that the Advooate-General on 
behalf of the Bank has offered to give 
it, so far as the information reseived by 
the Bank allows it to doso. I is further 
conceded that if an account is not given, 
the defendants have their remedy to eaforce 
sush an account by anit. Had the deeree 
not been executed, this would, I think, have 
been sa came in whioh the deeree on the 
bills should be stayed pending an ascount 
on the seaurity. But this'is not necessary, 
as the defendants have already paid the Bank 
the money due on the bills. 

I am of opinion, therefore, that the plaint- 
iff are entitled to a desree on the bills, 
and that unless the parties oan agree on the 
question of an a&esount as to the acsurity, 
that matter should be the subject of a 
separate suit. On these grounds I hold that 
the appeal should be dismissed with costa, 
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MADRAS HIGH COURT. 
Oivin Appean No, 328 or 1918. 
Desember 3, 1919. 
Present;—dustioe Sir Abdur Rahim, KT., 
and Justice Sir William Ayling, Kr. 
T. SUBRAMANIA AIYAR AND OTHERS 
—Derenpants Nos. 1 To 3 
-~—APPELLANTS 
LETSUs 

Mesers, SHAW WALLAOCE aw» Co, 


MADRAS—PrAmTIFFI— RESPONDENTS. 
Contract Act (IX of 1872), s, 189—Surety, Liability 
of, when discharged —Taking additional securities, 
whether. absolves surety-—Hindu Law- Joint family— 
Son, liability of, during father’s lifetime in respect of 
obligation incurred by father. as surety. 


A surety who seeks fo be rélieved of the obligation. 
imposed upon him as surety and to be absolved from 
liability must not only show that the creditor has, 
by his acts or conduot, either prevented the debtor 
from doing the things which he undertook to do, or 
has connived at the debtor’s omission to do those 
things, or has enabled him to do something which 
he ought not to have done, he must also show that 
the creditor has done some act inconsistent with the 
rights of the surety, or omitted to do any act which 
his duty towards the surety required him to do 
within the meaning of section 189 of the Contract Act. 
[p. 656, col. 1.] 

The taking of additional securities from the 
surety does not amount to giving time to the debtor, 
and will not absolve the surety. [p 655, col. 2.] 

A Hindu son is bound to pay a debt contracted by 
his father as surety provided it was not for an illegal 
or immoral purpose, and the liability may be enforced 
against the son in the lifetime of his father. [pp. 
658—661.] 


Appeal against the deoree of the Court of 
the Temporary Subordinate Judge, Tanjore, 
in Original Suit No. 21 of 1916, 

FACTS appear from the judgment. 

Mosers.eK, E, Quruswamy- Aiyar, T. V. 
Muthukrishnier and A. Subbarama  Aiyar, 
for the  Appellants.—The defendants are 
not liable as sureties beasuse tho plaintiffs, 
by their condust, have impaired their remedy 
against the debtors, Visvanatha Aiyar & 
Co. The plaintiffs have not aeted up 
to the stipulstions in the sontrast. Even 
when the contrast was entered into, Visva. 
natha was individnally indebted to the 
plaintiff firm in the sum of Rs. 50,000. 
This faat was not made known to the 
defendants. The plaintiffs were grossly 
negligent in giving Visvanatha Aiyar & Co. 
further advances, when the original 
&dvances bad not been accounted for and 
buffisient stock had not been purchased to 
goyer them, They should have inaisted on 
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the produstion of the sash bills countersigned 
by the vendors. The weekly  sertifiantes 
were not also regularly sent to the plaint- 
iff firm, When these defaults were made 
by the debtors, the plaintiffs should have 
taken possession of the former’s stook in time 
and ensured themselves against further loss. 
If plaintiffs had acted aseording to the 
terms of the agreement, this loss would 
have been avoided. All these bring the 
ease within the terms of sestion 139 of 
the Contrast Act. The plaintiffs astually 
connived at the omissions of Visvanatka 
Aiyar and Oo. See Wulf v. Jay (1), Watts v. 
Shuttleworth (9), Trent Navigation Company 
v. Harley (3), Kingston-upon- Hull Corporation 
v. Harding (4). 

The plaintiffs took sdditional sesurities 
from their debtors on Visvanatha Ajyar’s 
reversionary right in the estate of the 
widow, Pattammal. This was without the 
defendants’ ^ consent and amounts to 
giving time to the debtors, whioh absolves 
the sureties’ liability, 

In any event, the 3rd defendant, who 
was a minor at the date ofthe suretyship 
transaction, is not liable, The obligation 
was not incurred by his father, the lat 
defendant, for any family purpose. The 
pious obligation of the son to pay bis 
father’s debts does not arise so long as the 
father is alive, for the father may discharge 
it himself. See the observations of the 
Privy Counsil in Saku Ram Chandra v. 
Bhup Singh (5). 

Mr. 8. Vardacharzar, for the Rsspondente,— 
Under the terms of the agreement between 
the plaintifs and Visvanatha Aiyar & Co. 
the former reserved a large discretion to 
themselves in the matter of advances and 
they were to be expressly protected for 
all acts donein good faith. 

It is not correat to say that Visvanatha 
Aiyar was insolvent at date of the agreement. 
He had assets, and that is the finding of 


(1) (1872) 7 Q. B. 756; 41 L. J. Q. B. 893; 27 L.T. 
118; 20 W. R. 1 

(2) (1860) & H. "EN. 285; 167 E.R. 1171; 29 L. J. 
Ex. 229; 120 R. R. 659. 

(8) (1808) 10 Bast 34; 108 E. R. 688, 

(4) (1892: 2 Q. B 494: 62 L. J.Q. B. 55; 4 R.T; 
67 L. T. 539; 41 W. R. 19; 57 J. P. 66. 

3 ) 89 Ind. Cas. 280; 39 A. 437: 21 O. W. N. 698; 

1 P. L, W. 567; 16 A. L.J. 437: 19 Bom. L. R. 493, 26 
6.2.4.1; 33 M. L. J, 14; (1917) M. W. N. 439; 22 
M. L. T: 22; 6 L. W.218; 44 I, A. 126 (B. Q.). 
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the Sub.Judge. It was no part of the 
plaintiffs! duty to disel se to defendants the 
state of accounts between themselves and 
Visvanatha Aiyar with respect to the latter’s 
individual business. 

“What money was to be advanced and at 
what times was left to the diseretion of 
the plaintiffs, There was no reason for 
them to apprehend that Mr. Visvanatha 
Aiyar’s sonduot was improper or that he waa 
going to wrongly utilise the moneys. The 
cash billa were not sent regularly beoause 
Visvanatha lyer was ill and his relation, 
Pattamms, died, Though the plaintiffa did 
not take immediate possession of the 
tanneries when Visvanatha Aiyar & Co. 
suspended business for a time, they aaled as 
prudent men without taking that extreme 
step. They instrueted their man to watoh 
the debtor’s actions, 


There is no proof that tha plaintiffa’ con- 
dust was negligent or that they ever 
eonnived at the astion of their debtors ao 
as to bring it under the terms of sestion 139 
of the Contrast Ast. In the oases sited by 
the other side the fasts were different, 

The taking of additional securities does 
not impair the remedy against the debtors. 

As to the 3rd defendant's liability, the 
pious obligation theory extenda to all debts 
not tainted with illegality or immorality. 
The eas5e-law on the subjest is uniform. See 
Sami Ayyangar v. Ponnammal (6), Ramasamt 
Nadan v, Ulaganatha Goundan(7), Ohtdambara 
Mudaltar v. Koothaperumal (8), Luchmun Dass 
v, Gtridhur Ohowdhury (9), Kishun Pershod 
Ohowdhurg v. Tipan Pershad Singh (10), 
Ohandradeo Singh v. Mata Prasad (11) ard 
Nanomt Babuasin v. Modhun Mohun (1%), 

In Sahu Ram Ohandra v. Bhup Singh (5), 
the Privy Counsil had only to deoide whe- 
ther the plaintiff was entitled to a m-rtgage 
decree, The Privy Counoildo not lay down 
that the son eonld not be sued along with 
the fatber for the latter's debt which waa 
neither illegal nor immoral. 


(6) 21 M. 28; 7 Ind. Dec. (N. s.) 876. 

UT) 22 M. 491 8 M, L. J. 812; 8 Ind. Dec. (x. s.) 36. 

(8)27 M 820; 14 M. L J. 181. 

(8) 5 0. 855; 6 C. L. R. 478; 3eShome L. R. 143; 2 
Ind. Deo. (x. 8.3 1152, 

(10) 34 C, 735; 11 C. W. N. 6183; B C L, J. 869, 

(11) 1 Ind, Cas. 479; 31 A. 178: Q A. L J, 261. 

(12) 13 0. 21; 13 I. A. l; 10 Ind, Jur, 151; 4 Sar. 
P, C. J. 682; 6 Ind, Deo, (N. 8.) 610, 
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JUDGMENT. 


Appir Rania, J.— Messrs. Shaw Wallace 

and Oo., merohants of Madras, sued the 
defendants-appellants on a  .soreby-bond 
exesuted on the [1th February 1911 by the 
lst defendant, the father of defendantsINos, 2 
and 3, all of them being members of a 
joint Hindu' family. The Ist defendant, 
who is a Brahmin land-holder of Mayavaram 
in the. Distriot of Tanjore, wanted to do 
à tanner’s business but for sosial aonsidere- 
tions, he liked to keep himself in the back 
ground and let the business be carried on 
in the name of a third person. The plaint- 
iff àompany used, on behalf of the tanners, 
to ship their goods to England for sale 
charging them a commission on the sale- 
proseeds, and in furtheranes of sueh business 
they advansed moneys to -tanners in order 
that they might buy skins and hides and 
tan them, on the understanding that those 
goods should be sold in the London market 
through the plaintiffs agency. They eharged 
interest on sush advances and in order to 
cgoure their repayment, they not only 
bargained for a lien on the skins which 
would .be boughé from time to time by the 
tanners but also obtained security on immove- 
able property of the tanvers themeelves 
and of other persons as sureties. 
. The first venture of the lst defendant, 
Subramania Aiyar, was in August 1910. 
That business was earried on in the name 
of one Harisankar, It tured out to be 
unsuscessful and was olosed in 1911. In 
sonnestion with that business the plaintiff 
gompany have obtained a deoree by eonsent 
against defendants Nos. L to 3 for the moneys 
advanced by them with interest. The 
business whieh has given rise to the present 
elaim was started on llth February 1911 
in the name of Visvanatha Aiyar and Oo., 
the two partners sonstituting that firm 
being one Visvanatha Aiyar and the 2nd de- 
fendant. 


(13) 43 Ind. Cas. 220; 41 M. 136; 22 M, L. T. 384; 
38 M. L. J. 519, 6 L. W., 649; (1918) M. W. N. 66, 

(14) 39 Ind. Cas. 262; 44 O. 524; 82 M. L, J. 183; 
15 A. L. J. 147; (1917) M. W. N. 198; 21 0. W. N, 
449; 26 0. L. J. 220; 21 M, L. T. 222; 19 Bom. L, R. 
290; 441, A. 1 (P. C.). i 
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One of the questions raised at the trial 
was whether the 2nd defendant was not & 
minor on the llth February 1911. But it 
is found by the Subordinate Judge that 
he was a major and that finding has not 
been ¢hallenged before us. Visvanatha 
Aiyar was the active partner of that firm 
and the 2nd defendant, though a major, bad 
no experience in sash business and the tau. 
nery was oarried on, aesording to the evi- 
denee, entirely by Visvanatha Aiyar. 
Visvanatha Aiyar formally olosed that busi- 
ness on 26th May 1911 and the plaintiffs’ 
olaim, ronghly speaking, is for & sum of 
Rs, 40,000, whieh was advanosd from time 
to time to Viavanatha Aiyer and Co, under 
the agreement Exhibit- B, dated llth 
February 1911, The .surety-bond whioh 
is sought to be enforeed in this suit (Ex. 
hibit B-1) was exeeuted on the same date: 
and as part of the same transaction, 
Both the agreement with Visvanatha Aiyar & 
Co. and the aurety-bond exeouted by the Ist 
defendant refer to each other. 

To understand some of the pleas raised 
in the defense it would be nesessary to 
mention that Viavanatha Aiyar had been 
oarrying on the business of a tanner by 
himaelf before the firm of Visvanatha Aiyar 
and Co. was formed. He first began deal- 
ing with the plaintiffs in September 1909, 
So far as it appears from evidence, he 
obtained advanses from them on terms similar 
to those contained in the agreement of 
Visvanatha Aiyar and Co, At the end of 
1910 Visvanatha Aiyar’s liability arising 
out of his individual business, before the 
formation of Visvanatha Atyar and Co., 
amounted to about Re. 47,000. The posi- 
tion, therefore, when Visvanatha Aiyar and 
Co., sonsisting of Visvanatha Aiyar and 2nd 
defendant, was started in 1911 was this: 
Harisankar’s business in whish the Ist de- 
fendant was interested had failed and in 
aonnestion therewith there was a large 
elaim outstanding against the lst defendant: 
on the guarantee bond whioh had been 
executed by him similar to the one sued up: 
on, The evidense shows that the lst deferd- 
ant wanted to set up his son, the 2nd: 
defendant, in the business of a tanner. For 
that purpose heapproashed the plaintiffs for 
resognition and help. But Mr. Menzies,” 
who was at that time the representative 
of the plaintiff firm, refused to deal with. 
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the 2nd defendant as he wasa young man 
and bad no experienae in tanning, which 
required sonsiderable skill, He seemed to 
bave recommended "Visvanatha Aiyar with 
whom, as already mentioned, the plaintiffs 
had had dealings, as a manof sonsiderable 
skill and experienee. The Ist defendant 
evidently assepted the suggestion with the 


result that the firm of Visvanatha Aiyar &. 


Oo. was started as mentioned above, It 
may be mentioned that Visvanatha “Aiyar, 
assording to the evidence, was known to 
the Ist defendant as carrying on the 
business of a tanner at Trishinopoly, though 
they had no dealings with sash other pre- 
viously. 

The main terms of the agreement between 
the plaintiffs and Visvanatha Aiyar and Co, 
desoribed therein as fanners are as follows. 
The plaintiff eompany agreed to advance to 
Visvavatha Aiyar and Co. such sums of 
money from time to time as they might 
think fit, with interest at 6 per cent, per 
annum, but the amount outstanding at any 
time should not exeeed Rs, 50,000, and 
Visvanatha Aiyar and Oo, undertook not 
to carry on any business other than that 
contemplated by the agreement and not to 
give the skins and hides tanned by them 
to any person other than the plaintiffs, 
further agreed that all the skins and hides 
purchased by them should be hypothesated 
to the plaintiff sompany to secure the moneys 
advansed by them and  Visvanatha Aiyar 
and Co, should be in the position of trus» 
tees with respeot to the onstody of these 
goods. 


plaintiff company were to be entitled to 


have a representative of theirs at tha 


tannery with power to look into the books 
of account of the tannery and to inspeoet the 
premises whenever he chose,and the salary 
of suoh representative was to be debited to 
the tanners’ account, All the amounts to be 
advaneed by the firm were to be used solely 
for the purehase of skins and hides, and 
tanning material and all sush purchases 
were to be paid for in cash and cash bills 
showing the prices paid and sountersigned 
by the persona supplying the goods to be 
sent to the firm at Madras. The tanners 
were nct to purchase goods on oredit or 
to pledge their eredit for them to their oon. 
stituents. Eaoh oonsignment of the tanned 
Skins and hides to the plaintif company 
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It was further provided that the. 
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at Madras was to be secompanied by a 
sertifieate showing the value and deseription 
of the skinsand the quantity and valne of the 
stook in the tannery. -The sertiflaate was to 
be signed by the tanners and by the 
plaintiffs’ representative. The tanners are 
further to deliver to the firm a sertifieate 
of stook every week, showing the quantity 
of goods in the tannery and how far the 
prosess of tanning has advaneed. The 
plaintiff firm would be entitled fo weigh 
aud examine the goods consigned to them 
and if they thought fit, they might make 
further advanees to the fanners for the 
purchase of fresh skins. If the tanners 
committed a breaeh of any of the terms 
of the agreement, the plaintiffs would be 
entitled without any notise to terminate 
the agreement and to eall in whatever sums 
were outstanding and to take possession 
of the property and effeets of the tanners 
hypothesated under the agreement and also 
of the Ist defendant under the terms of 
the bond referred to. Bntit is provided 
that the plaintiff firm shall not be bound 
to take possession of tbe properties or 
exeroiae any of the powers abovementioned 
and that the firm shall not be liable to 
the tanners for anything done by them in 
the exercise of the powers reserved to them 
provided the same is done in good faith, 
In addition to the amounts whieh the firm 
might advance to the tanners the latter 
themselves were to find sertain sums of 
money altogether about Rs. 25,000, to be 
invested in the business and not to with. 
draw the same without the consent of the 
plaintiff company. In order to seoure the 
performance of this agreement the tanners 
deposited the title.deeds of oertain immove- 
able preperty to the value of Ra. 10,000, 
The Ist defendant by the surety- bond 
(Exhibit B-1) of the same date and referred 
to in the agreement guaranteed all pay. 
ments due to the firm under the agreement 
up to a limit of one lakh of rupees and 
agreed to save the firm harmless and to 
keep. the firm indemnified from and against 
ali loss and damage whieh they might suffer 
in breach of the terms and  sonditions 
of the said agreement. by Visvanatha 
Aiyar and the 2nd defendant or by either of 
them. 

The ease of the plaintiffs is that they 
advansed Rs, 10,000 on the 13th February, 
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Rs. 15,000 on the 21st February, again 
Rs. 10,000 on the 3rd April and Rs. 5,000 on 
19th May 1911 to Visvanatha Aiyar & 
Co. It was argued that as a matter of 
fact the advances were not made to Visvanatha 
Aiyar & Co. but to Visvanatha Aiyar in- 
dividually. The evidence, however, is elear 
and  seonolusive. The sounterfoils of the 
cheques issued by the plaintiffs and the 
entries in the ledger of the National Bank, 
the promissorynotes whieh were exesuted 
for each advance and the sorrespondenee which 
took place at the time all leave no room 
for doubt that the advances were made to 
Visvanatha Aiyar & Oo. Itis also clearly 
proved that goods were purohased from 
time to time by Visvanatha  Aiyar & Oo. 
of the value of about Ra. 34,000 or Rs. 35,000 
altogether. ‘The first cash bill, dated 26th 
February, is for goods of the valne of 
Re, 3,625, the second oash bill, dated 20th 
Marsh, is for goods of the value of 
Rs. 8,834, three oash bills of the date of 2nd 
May for goods of the value of about 
Rs. 18,000 and one sash bill of the 17th May 
for goods of the vslus of HE. 8,75). It 
may be taken as & proved faot that the 
bulk of these goods never reached the 
plaintiff firm at Madras. They were elan- 
destinely removed from the tannery at 
Trishinopoly at the instance apparantly of 
Viavanatha Aiyar after the business was 
stopped, some time ia the firstor  seeond 
week of Jane. I[tappeara that only 1,30) 


loose skius were all that was found in 
the tannery. 
Under the 9th issue the appellants 


tried to make out that they were mot 
liable under the surety-bond, inasmuch as 
ib was obtained by misrepresentation and 
suppression of material facta relating to the 
position of Visvanatha Aiyar and the state 
of hia finansial dealings with the plaintiffs. 
It was alleged that in February 1911 
Visvanatha Aiyar was unable to meet his 
liability to the plaintiffs whioh then 
amounted to-nearly Rs. 50,000, and that the 
plaintiffa in order to realise this amount 
indused the Ist defendant to start a 
tannery with his son, the 2nd defendant, 
and Visvanatha Aiyar as partoera and to 
stand guarantor with respect to dealings of 
the partnersiip with the pl.iot ff - firm, 
One of the suggestions in this c nnestioa 
was that Visvanatha Aiyar had no goods 
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in stook on his individual assount although 
his liability amounted to Rs. 50,000. Bat 
this suggestion is elearly without founda. 
tion, &8 the evidense shows without doubt 
that ab the end of 1910 Visyanatha Aiyar'a 
stosk belonging to his own individual 
business was of the value of Ri. 42,00). 
It was argued that these goods were not hia 
and should be taken to belong to Visvanatha 
Aiyar & C». The only basis for this argument 
seems to bs the fast that those goods were 
nob sent on to Madras at onse but were 
eonsigned to the plaintiff firm in different 
eonsignments from January to May 1911. 
It would appear that in Maroh and April 
Visvanatha Aiyar was unable to davote 
much time to his business owing to illness 
and also beoause of the death of one 
Pattammal, to whose husband's estate he 
was entitled to  sneoeed as  reversioner. 
The whole matter is dealt with in the 
judgment of the learned trial Judge iu 
paragraphs 50 to 58, and the evidence to 
whish he refers amply bears out the 
conslusion that Visvanatha Aiyar had the 
quantity of goods mentioned in Exhibit 
FFFF.10 at the end of January 1911 
amounting in valae to about Rz. 42,000 
and tha? in addition to this the seaurity 
of landed property given by Visvauatha 
Aiyar was available to the plaintiffs, [6 sould 
not, therefore, be said that Visvanatha Aiyar 
was in any sense insolvent or  unible to 
meet hia liabilities to the plaintiffa or that 
the plaintifs had any reasons for appre. 
hending that Visvanatha Áiyar would not 
be able to repiy the advances in due 
course, 

That ther were separate assounts with 
respeot to the dealings between the plaint- 
iffa on the one hand and Visvanatha 
Aiyar and Oo, and Visvanatha  Aiyar 
individually on the other is amply alear 
from tbe evidenos, Exhibit II, whichis a 
letter written by the plaintiffs to Visva- 
natha Aiyar on the 16th February 1911 
and in whith they point out to him the 
advianbility of restrieting his operations as he 
had been suffering loss and losing money, 
itself mentions the amount owed by him in 
his individual assount separately from what 
was owed by Subramania Aiyar, the Ist de- 
fondant, under ths new agreement, Hxhibit 
DDDD, which is a letter written by 
Yisvanatha Aiyar tothe plaintiffs, mentions 
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the ‘new’ aesount, that is the assount of 
Visvanatha Aiyar and Co, as distina* 
from his individual account, and the ascount 
of Harisanker. It was not until lá'h 
July 1911, long after Visvanatha  Áiyar 
and: Co.’s business was slosed, and when 
the lat defendant was salled upon by the 
plaintiffs to make good the loss, that we 
find him making any suggestion that 
Visvanatha Aiyar had no stook of his own in 
Daeember,. This allegation was instantly re- 
pudiated by the plaintiffs as untrue; they 
pointed out that the plaintiffs had distinot 
proof that at the time of the agreement Visva- 
natha Aiyar had in his tannery stook of goods 
the value of whioh wonld oover the ade 
vances outstanding against him, Bat there 
is no reason for doubting the oorrectness 
of Mr. Menzies’ statement that he was 
not in a fix as to hia getting back the 
money advanced to Visvanatha  Aiyar af 
the time of Exhibit B and that he was 
not anxious on that aesount, as there was 
stock from which he sould realise the money. 
There were in addition the sounsignments 
whioh he had sent home and which were 
awaiting sale in London on behalf of Visva- 
natha Aiyar. It may be taken for granted 
that Mr. Menzies resommended Visvanatha 
Aiyar as an experienced tanner, butt does 
not -nesessarily follow that he was under any 
obligation to disclose to the lst-defendant 
the state of ascounts between him and 
Visvanatha Aiyar with respect to the latter’s 
individual business. On this point, therefore, 
the finding of the learned Subordinate Jadge 
must be upheld. 


Issue No, 6 raises the question whether 
Visvanatha Aiyar and Oo, oarried on any 
business at all under the agreement. The 
evidence on this point is abundant and 
clear that business was oarried on by the 
firm until about the end of May 1911. 
It may ba notiesd here that this con. 
tention of the defendants is searcely oon. 
sistent with the contention that Visyanatha 
Aiyar had no stook on hia individual assount 
and that all the goods wera purchased 
with the moneys advansed to Visyanatha 
Aiyar & Co. 


The question whioh requires more carefal 
sonsideration is whether the lst defendant 
should be held to have been absolved from 
liability under the guarantee bond,owingtothe 
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eondnot of the plaintiffs in not insisting on 
a strict observance on the part of Visva- 
natha Aiyar and Oo. of these conditions of 
the agreement whish, if proporly sarried 
out by Visvanatha Aiyar and Co., would 
have ensured the plaintiffs having in their 


control and disposition goods suffisient to 


cover the advanses made by them to 
Visvanatha Aiyar and Oo. The plaintiffs 
are charged with gross negligence of a 
eharaoter implying sonnivanes on their part 
at the fraud committed by Visvanatha Aiyar 
in not buying goods to the fall value of 
the advances made to Visvanatha  Aiyar 
and Co. andin making away with the goods 
which were in stook in the tannery of that 
firm. It is argued that under the agree. 
ment the plaintiffa should have seen that 
eash bills were fortheoming for goods of the 
value of eash advanee within reasonable 
time and no further advyanees should have 
been made until the previous advanee was 
fully aoecunted for, that they ought further, 
to have insisted on weekly eertifisates being 
sent on regularly to their offise in Madras 
and that as soon as the plaintiffs in May 
1911 had reasons to suspeat that Visvanatha 
Aiyar was not acting in aesordanoe with 


the terms of the agreement and was not 


behaving properly, they ought to have taken 
possession of the tannery as provided by the 
agreement, The plaintiffs, it. is suggested, 
had reasons of their own for not acting 
with proper vigilanoe; that in fact they 
allowed Visvanatha Aiyar to draw money 
from time to time on behalf of Visvanatha 
Aiyar and Co, witbont garing tc see that 
the moneys were utilised in purahasing skins 
and that it was in faot their negligence 
which enabled Visvanatha Aiyir to make 
away with the stock, The motive for such 
sondust on the part of the plaintiffa is 
alleged to be that they expested through 
the help of Visvanatha Aiyar to sesure the 
skins in the tannery of his relation Pattammal 
which were pledged to the South Indian 
Export Company, a rival frm engaged in 
similar business, A very lengthy argument 
has been addressed to us on this point, and 
we have come to the conclusion that having 
regard to the nature of the business the 
plaintiffs eannot be held to have been 
guilty of any negligence in their dealings 
with Visvanatha Aiyar. As-already found, 
the: money owed by bim to them in his 
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individual aesount was sufficiently sesured. 
We also think thereis muah forse in the 
argument of Mr. S. Varadashari, the learned 
Vakil for the plaintiffs, that under the 
agreement Exhibit B, it was left entirely 
to the diseretion of the plaintiffs how mush 
money they should advance and at what 
time. They were at liberty to advanae 
moneys by way of oapital in order to enable 
the tanners to buy skins and to start the 
business, The sorrespondence shows that 
Visvanatha Aiyar wanted a lump sum of 
Rs. 40,000 to start with, but the eompany 
advansed only Ks, 10,000, So far as thia 
sum -is sonserned ,the appellants do not 
and sould not take any objestion, The 
second advance of Rs. 15,000 was made 
within a week of the first advance, The 
first eash bill was made out for goods 
purchased five days afterwards of the value 
of Rs. 3,625 and cn the 20th Marsh, three 
weeks later, goods were bought for Ha. 3,8( 0 
and odd; that is to say on the last date 
goodea of the value of Rs, 7,500 orso had 
been bought, while the advances made were 
Rs, 25,000. Then it must be remembered 
that Ra, 7,500 need not necessarily represent 
all the disbursements made by the tanners, 
besause they had to make advanoes to persons 
supplying raw skins and they had also to 
buy materials, The third advance of 
‘Rs, 10,000 was made on the 3rd April. It is 
‘urged that it was negligent on the part 
of the plaintiffs to make this advance. Bat 
it must be remembered that the plaintifis 
had no reason to suspeot that the money 
lent by them was not properly utilised; 
and the fact that cash bills were not regularly 
‘sent at that time is accounted for by. the 
faot of Visvanatha  Aiyar's illness and 
Pattammal’s death. In May goods of the 
value of nearly Rs. 26,000 were purchased 
and the  sorrespondense shows that the 
plaintiffs were unwilling to make any farther 
advanee and that they made the fourth 
advanee only on a strong representation 
that unless that amount was paid business 
sould not be done. It was the Ist defendant 
himself that urged the plaintiffs to make 
that advance. We think this faot alone 
is sufficient to show that there was no 
yeason at that time for any one to think 
that business was not being done regularly 
or that there “was anything seriously wrong 
jn the sondust of Visvanatha Aiyar, 
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In this sonnection it ought to be mentioned 
that the representative of the plaintiff 
company, Damodaram Pillai, who had to 
deal not only with Visvanatha Aiyar and Co. 
but with all tanners doing business with 
the plaintiffs ‘at Trichinopoly, was not satisfi- 
ed with the condust of tanners generally in 
not giving him such faailities as he thought 
he ought to be given to check the goods in 
the tannery. But it appears that tha objeo: 
tion of Visvanatha Aiyar and Co. as well as 
of other tanners was to Damodaram Pillai 
counting the skins one by one, while they 
were in the process of tanning. This it is 
said would hinder proper tanning; and the 
plaintiffs themselves seemed to reaognise the 
force of the tanners’ objeetion, On the 
other hand the appellante' argument is that 
Damodaram Pillai was right and that the 
plaintiffs were guilty of remissness in not. 
supporting Damodaram Pillai in his attitude 
towards the tanners. There can be no doubt 
upon the evidense that Damodaram Pillai’s 
duties were of a diffieult nature and that 
is why he ultimately resigned his position 
in May 1911. At the same time the 
plaintiffs, as men of business, might 
well have thought that the tanneré’ objec- 
tion ig this connestion was not without 
reason. ` 

With regard to oash bills it was urged 
that the plaintiffs onght to have insisted on 
iheir being sountersigned by the suppliers 
of skins according to the terms of Exhibit 
B. Though, no doubt, that is the provision 
in the dáed, it is quite olear, as stated by 
Mr. Menzies, that it would not have been 
prastioable to insist upon such signatures. 
It was argued that the plaintifis were guilty 
of inaetion in March 1911. But the oor: 
respondenee does not bear out this charge, 
They were regularly reseiving reports from 
Damodaram Pillai, a man, according to the 
evidence, serupulously vigilant in watching 
the interest of his masters, and the plaintiffs 
were constantly writing to him as well as 
to Visvanatha  Ályar and were watehing 
how the business was proseeding. It is 
to be borne in mind that the  proeess of 
tanning takes considerable time and, there: 
fore, the plaintiffs could not reasonably be 
expected to insist that the skins purohased 
should be sent on immediately or soon after 
the purchase. It was-not until about the 
middle of May that therejarose any grounds 
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for arousing the plaintiffs! suspision. The 
‘Ist defendant wants to make out that he 
himself was totally ignorant of what was 
going on between the plaintiffs and Visvanatha 
Aiyar, But that sannot be acsepted as a 
fact, It will be suffisient on this point to 
refer to a letter of the Ist defendant of 
the 17th May, Exhibit GG, in whioh he 
asked the plaintiffs not to delay, making 
advances to Visvanatha Aiyar as otherwise 
the work would suffer, There were no 
consignments .being reseived up till then 
and it was only after great hesitation that 
the plaintiffs advanced the last sum of 
Rs. 5,000. They took steps about the same 
time to sse how much goods there were 
in the tannery of Visvanatha Aiyar & Co. 
They first ssnt their checking olerk, then their 
Dubash and then Mr, Purves, an Assistant 
of the firm, to check the stoak. Mr, Purves 
_was there on the 23rd May and he apparently 
inspected the tannery, eheoked the stock 
and made peneil notes of what he found 
on Exhibit AAAAI, which is a weekly 
sertificate of stook in Visvanatha Aiyar 
:& Co.'s tannery, dated 17th May. At the 
time of trial Mr. Purves was not available 
to explain what he found at the inspeation, 
as he bad gone away to East eAfrica 
in connection with the war. Exhibit AAAAL 
shows that 35,157 skins were in stosk 
belonging to Visvanitha Aiyar & Co. and 
4,500 belónging to Visvanatha Aiyar indi- 
vidually, Of the above, 5,100 were apparently 
ready for despatsh on the 29th May and 
4,500 whioh belonged to Visvanatha Aiyar’s 
individual -business were to be sent on 
the 24th or 25th May. The sorrespondence 
shows that the entire 35,157 skins were 
not found there and there was some 
Shortage, Apparently the  defiolenoy was 
not of a serious oharacter. Otherwise we 
may take it that Mr. .Purves wold not 
have. handed to  Visvanatha  Aiyar the 
second halves of the Rs, 5,000 curensy 
notes whish he hed taken with him. 

Two days later, on the 26th May, Vis- 
vanatha Aiyar wrote to the plaintiffs that 
he wanted to olose the business for 4 
months as he had to attend to other urgent 
matters. It was argued on behalf of the 
appellants that the plaintiffs ought to have 
taken possession of the tannery atonse. But 
we cannot assept that sontention. They would 
not haye been justified in taking that 
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extreme step, unless they had good reasons 
for believing that Visvanatha Áiyar would 
not send the goods in due  eourse, This 
is what Mr. Menzies saya in his evidence. 
Further we think there is forse in the 
suggestion of the learned Vakil for the 
plaintiffs that the plaintiffs are not tanners 
and that it would not have been in their 
interests to take charge of goods whioh were 
still in different prooesses of tanning and 
were not ready. In the meantime, as it is 
elear from the correspondence, the plaintiffs 
instructed their men to’ keep watch on the 
tannery without arousing the suspicions of 
Visvanatha Aiyar; and we do not think that 
the plaintiffs oan be blamed in any way in 
proceeding so cautiously about the matter, 
At the same time they  oalled upon the 
Ist defendant to pay up the Rs. 5,000 
whioh they had given to Visvanatha Aiyar 
at the special request of the Ist defendant 
and to settle all outstanding aesounts. Bat 
they discovered on the 25th June that the 
goods had disappeared and that only 1 ,3J0 
skins were left in the tannery. 


They took possession of the premises on 
the 6th July not under the terms of Exhibit 
B but under the authority of a power- 
of-attorney given by Visvanatha  Aiyar. 
It may be mentioned that before the 
disappearance of the goods was discovered, 
the Ist defendant wanted to secure the 
tannery for hissov, the 2nd defendant. But 
nothing same of that, On the 12th July 
they obtained furtber securities from Vis- 
vanatha Aiyar on his reversionary right in 
Pattammal’s estate. That seeurity was 
ultimately found to be of little use to the 
plaintiffs as Pattammal’s estate was heayily 
enoumbered. It may here be mentioned 
that the learned Vakil for the appellants 
eontended that the taking of additional 
securities from  Visvanatha Aiyar amounted 
to giving time to the debtor Visvanatha 
Aiyar and Co. and that, therefore, the 
surety is absolyed from liability under 
the bond. We fail tosee any force in this 
sontention, 


The view we take of the facts, therefore, 
is that the defendants have*failed to prove 
that the plaintiff sompany were negligent 
in their dealing with Visvanatha Aiyar and 
Co.,.mush less that they sonnived at Visva- 
natha Aiyar violating the terms of the 
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contract between the plaiutiffs and Visva- 
natha Aiyar and Co. or miesappropriating 
the moneys advaneed onthe goods balong- 
ing tio Visvanatha Aiyar and Co. 
It might be that the plaintiffe would have 
acted more in acsordanse with the letter 
of the contrast, Exhibit B, if after making 
the initial. advance they had refused to 
make any further advances, unless and until 
they received sash bills showing that the 
moneys already. advanced had been utilised 
in the purchase of skias and the skins so 
purehased were in the tannery or were 
eonsigned to them and that the weekly 
'eertifioate was regulavly-forwarded to Madras. 
Bat the sontraot with Visvanatha Aiyar 
and Oo. left it to the  diseretion of 
the plaintiffs, as already pointed out, to 
maké suoh advances within the limits laid 
down and at such times as they shose, 
They were not bound to insist on seeing 
that goods of the value of the advances 
already made were in stook, before mak- 
ing any further advance and it ig more 
than doubtful that any such strict prosedure 
would have been conducive to the advance- 
ment of the business. Farther in faot 
goods almost of the entire value of the 
advantes made to Visvanatha Aiyar and 
‘Co. were porehased and were in ‘the 
tannery undergoing different processes of 
tanning, and it has been already shown 
that their clandestine removal from the 
tannery of  Visvanatha  Aiyar and Oo, 
sould not be attributed to any appreeiable 
negligence or want of vigilance on the part 
of the plaintiffs. A careful consideration 
of the fasts as they happened and brought 
to the knowledge of the plaintiff: doea not 
suggest that they acted otherwise than as 
prudent men of business or deviated from 
the ordinary and oustomary mode of dealing 
with tanners. 

That being our sonslusion on the evidensa, 
none of the provisions of the Oontract Aot 
and .the rulings: relied on on behalf of the 
appellants, as to the circumstances in which 
a surety will be absolved from bis obligation 
owing to the negligence of the creditor 
in -dealing with the principal debtor, has 
‘any application. We fail to find that the 
plaintiffs in this case did any act inconaist- 
ent with any rights of. the lst defendant 
or omitted tedo'any aot whioh their duty 
towards the let defendant required them to 


do within the meaning of seation 139 of tho 
Contract Aat. 

The well-known casgof Wulf v. Juy (1) 
was relied on by the appellants. There 
the plaintiffs might have entered ani taken 
possession of the plants and fixtures upon 
the interest not being paid at the time 
when it besame due. Instead of doing 
this, however, they allowed the mortgagors 
to ramain in possession, when they aaw that 
the bankruptay was impending and immi- 
nent, Ooskburn, O. J, saya that he had no 
doubt that “their intention was, that, 
being creditors ulira the. amount thus 
secured, the goods in question should be 
available as assets under the bankruptoy, 
while they had the seonrity of tho 
defendant to come upon in order to get 
paid the debt of € 300 seonred by tha 
bill of sale.” "Then be refers to the cases 
sited in Story's Equity Jurisprudence, which 
establish the  propositioa that “‘where a 
debt ia secured by a surety it is the businass 
of the oreditor, where he has sesurity 
available for the payment and satisfastion 
of the debt, to do whatever is neoessary 
to make that security property available." 
In this case there was no  negligenoee or 
wilful default on the part of the plaintiffs 
in not taking possession of the tannery 
before they actually did so. The sase of 
Watts v. Shuttleworth (2) lays down the 
proposition embodied in gestion 139 of the 
Contract Act already quoted, There the 
surety was held to :be disoharged as the 
plaintiff, being under a duty towards him 
to insure the fittings, had omitted to do so, 
Pollosk, O. B., points ont that “the rights 
of & surety depend rather on prinoiples of 
equity th’an upon the aotual contract ; that 
there may be quasi-contraot ; but that the 
right of the surety arises ont of the 
equitable relation of the parties.” Lord 
Brougham in Mactaggart v. Watson (15) 
laid down the law in these words: "while 
at law the surety ina bond is not at ali 
discharged even by a long neglest of the 
obligee to demand payment or &oconut from 
the principal—nay, when tho latter has 
become insolvent daring the time thug 
suffered to elapse, as was desided in the 
Trent Navigation Oompany v. Harley (3), the 
Courts of Equity have never, to my know. 


(15) (1885) 8 C, & F. 625; 6 E. R, 1534, 
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ledge, given & diasharge to the surety - 


merely on the ground of the. creditor, the 
obligee, not having oalled on the debtor 
so early as he ought, or not having given. 
early notise of his failure or non- payment 
to the surety, " Then he observes: " It is, 
however, ‘undeniable that the Courts of 
Equity will look narrowly to everything in 
the sonduot of the obligee which has a 
direst tendensy to wrong the surety and 
injure his rights and equities, and. will, 
as Lord Loughborough said in Rees v. 
Berrington (16), lay, hold of sush errors to 
release him. The error, however, in the 
present oase arises in “supposing that any 
want of sare on the Commissioners’ side, 
in making the trustee do that which the 
surety had covenanted that he should do, 
was like a postponement of the surety’s 
equities, or diminution of his rights at law.” 
Farther on he says,— All this may be 
generally true, and yet it cannot avail to 
discharge a surety who haa expressly bound 
himself for a person's doing oertain things, 
unless it ean be shown that the party 
taking the security has, by his aeonduot, 
either prevented the things from being 
done, or sonnived at their omission, or 
enabled the person to do what he ought 
not to have done, or leave ancon, what 
Booh sondust, the omission or commission 
would not haye happened." The present 
ease does not fall within the rule here 
enunciated. 


The ease of Durham v, 
Fowler (17) also laya down clearly 
that mere laches of the obligee, or a 


‘mere passive Aequiescenee by the obliges, in 
acts whish are contrary to the sonditions of a 
bond, is not suffisient of itself to relieve a 
surety, supposing that any suoh lashes has 
been proved, which in this ease, as was 
shown, has not been. Vice. Chancellor Page 
Wood in Dawson v. Lawes (18), where 
it was sought to enforee the bond of the 
sureties given to the Registrars of the Court 
for the proper performance of the duties 
of an Official Assignee in bankruptey, held, 
following Mactaggart v, Watson (15), that 
in suoh cases the negligenso in order to 


(16) (1795) 2 Ves. Jun. 540; 2 Wh. & T. L, C, (7th ` 


Ed.) 668; 30 E. R. 765; 3 R R. 3. 


(17) (1889) 22 Q. B. D. 894; 68 L, J. Q. B. 246, 60 


(18) (1854) Kay 280, 69 E. R. 119; 2 Eq. R. 230, 23 
V. J, Ob, 434; 2 W, B. 213; 101 R. B. 602, 
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discharge the sureties must amount to 
eonnivanoe at the Offisial Assignea’s, 
getting the fund into his hands improperly, 
or must be so gross as to ba equivalent to 
a wilful shutting of the eyes to the fraud 
which he was about to commit. No sueh 
ease has bsen made out here. Much reliance 
was’ plasad by the learned Vakil for the 
appellants on the case of Kingston upon. 
Hull Oorporation v. Harding (4). I do not 
see how anything said in that oase will 
help to discharge the lat defendant iu the 
present case from liability as surety, Tha 
ruling is that, a surety for a osontrastor 
is not discharged from liability although 
his position has been altered by the eonduot 
of the employer, where that sonduot has 
been caused by a fraudnlent ast or omission 
of the contraator against which the surety 
has, by the contrast of suretyship, guaranteed 
tha employer. Lord Esher, M. R., observas:, 
“It seems impossible to say that assording 
fo any dostrine of the law of auretyship & 
surety is released by something which hap- 
pens in sonsequense of that which amounts 
to a fraudulent breach of contrast against 
whish the surety has guaranteed the party 
with whom he has sontrasted.” At page 508 
Bowen, L.J , observes: "I can understand that, 
where the omission'of the employer to do 
somathing deprives the surety of a right 
under the sontrast, or of the power to 
insist on ifs exeraise, such an omission really 
affects a right belonging to the surety and 
so alters his position as to avoid the relation 
of suretyship." That has no applisation to 
what happened in this ease. Farther on 
he says: “The dostrine of law on this 
subjest, established in the ease of Macíaggart 
v. Watson (15) aud probably before that ease 
and expounded by subsequent authorities, 
partiaularly in the ease of Dawson v. Lawes 
(18) and other cases referred to in Durham 
v. Fowler (17) ia this, mere omission on the 
part of the employer, mere passive asquies- 
gence in asts whieh are improper on the 
part of the employee will not release the 
surety. if there be an omission to do some 
act whish the employer has contrasted with 
the surety to do, or to preserve soma 
seourity to the benefit of whioh the surety 
ia entitled, the sase is different.” There the 
omission would be one inconsistent with the 
relation between the surety and the person 
with whom he has contrasted to be surety.” | 
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The Jaw as expounded in the above 
oases, whioh is the law applicable in India, 
does not help the appellants in any way. 
Tt must, therefore, be held that they are not 
released from their liability under the bond 
by reason of any act or omission on the part 
of the plaintiffs. 

Asalready indicated, there were 1,300 skins 
in the tannery when if was taken possession 
of by the plaintiffs. It was argued by Mr. 
S. Varadachari, on behalf of the respondente, 
that his olients reseived only 300 or 400 
Skius out of that lot, but the plaintiffs’ 
witness No. 4, Sadasiva Aiyar, who succeed. 
ed Damodaram Pillai at the tannery as the 
plaintiffs! representative, says that when he 
took possession there were 1,000 skins and 
that he sent them to the Madras Offiee. I 
think the plaintiffs must acsount for the 
1,300 ekins. The price of a raw goat skin as 
entered in the cash bill, Exhibit ZZZ works 
out at about Re. 1-5-0 per skin. There is 
nothing to show that they all belonged to 
Visvanatha Aiyar and Oo., or to Visvanatha 
Aiyar individually, or partly to the one and 
partly fo the other and in what proportions. 
Under theeiraumstanses, the equitable sourse 
would be to hold that half of them belonged 
to Visvanatha Aiyar & Co, and half to 
Visvanatha Aiyar individually, On that 
basis the defendants ought to receive oredit 
for Rs. 975 the value of 650 skins. In addi- 
tion to that, it appears from -the correspond- 
ence that 20 bundles of skins were ready for 
despateh from  Triehinopoly to Madras on 
31st May 1911 and that they must have been 
received by the plaintiffs in Madras by the 
6th June. If was sontended on bebalf of the 
plaintiffs that these 20 bundles are the same 
as, or ineluded in, the 8 bales referred to ip 
the invoice of skins shipped per “Olan 
Robertson” on the 7th June on aosount of 
"Viavanatha Aiyar individually. We were 
referred to the entry, under the date of 2nd 
dune, of payment offreight with respect to 
12 bundles. There is no evidence to identify 
the one with the other. The learned Sub- 
‘ordinate Judge has given eredit to Visvanatha 
Aiyar and Oo. for Rs, 1,831-8 2 the value of 
2 bales of sheep skins shipped per 'Ooeiaba! 
‘which the plaintiffs had eredited to Visva- 
natha Aiyar's individual aeeount. It was 
argued on behalf of the appellants that the 
sheep skins which on the 17th May were in 
the “second bark" could not have been 
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ready for shipment per ss. “ Colaba” on the 
12th June, Having regard to the evidenee 
of Mr. Menzies as to the time taken:in the 
different prosesses of tanning we cannot say 
that there i8 any foree in this eontention. 
We think that, upon the evidence, we must 
hold that the plaintiffs should aeoount for 
the entire 20 bundles,. It may be pointed 
out that the evidence addased on this - point 
by the plaintiffs was to the effeat that these 
twenty bundles were never reseived. We 
think that this most bə a mistake. Taking 
250 skins per bundle it would amount to 
5,000 skins and the weekly certificate pre- 
pared on the 17th May shows that there 
were 5,100 goat skins in stoek on that day 
exaluding the 3,000 sheep skins, In the absence 
of spesifia evidence one eannot say that the 
20 bundies sontained only goat skins and 
no sheep skins at all; and, as there is no 
evidence to the contrary, we must hold as in 
the ease of 1,300 loose skins that half of the 
quantity belonged to Visavanatha Aiyar and 
Uo. and half to Visvanatha Aiyar’s indivi. 
dual account. Taking the value of each 
Skin at Rs, 2, the defendants would be entitl. 
ed to credit for Rs, 5,000, But they hava 
already reeeived oredit for Rs, 1,831.8.7; 
deducting this sum they will be entitled to à 
further oredit of Rs. 3,168.7.10 and adding 
to this Rs, 975 the prios of half of the 1,300 
loose skins the defeudants will be entitled to an 
additional oredit altogether of Rs, 4,143-7-10, 

The last question which remains to bb 
considered relates to the liability of the.2nd 
and 3rd defendants, The 2nd defendant 
was a major at the time of the contrast, 
Exhibit *B, whish refers to the guarantee- 
bond, Exhibit Bl, as already mentioned was 
executed by his father, and it must be taken 
that he consented to and authorised tha 
giving of. the guarantee by whish the entire 
family property was made sesurity for the 
due performance of the contraat by Visva- 

natha Aiyar & Oo, Mr. Mayne in his Hindu 
Law, ?th Edition, paragraph 344, correctly 
lays down that "any want of oapasity on 
the part of the father to alienate the family 
property may be supplied by the sonsent of 
the co parceners, Such sonsent may either 
be express or implied from their sondust at 
or after the time of the transaotion.” That 
is suffieient to dispose of the 2nd defendant's 
objection. ` 

The 8rd defendant, mane was a minor 
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at the date of the transaction and if he is to 
be held liable at all it must be on the ground 
of a Hindu son’s obligation to pay his father’s 
debt if that debt was not inonrred for 
immoral or illegal purposes. For, as found 
by the learned Subordinate Judge, there 
could have been no family necessity for the 
exeoution of the surety-bond, Exhibit B 1, 
pledging the family property nor sould the 
guaranteeing of the tanning business be a 
legitimate family purpose. The contention on 
behalf of the appellants is that a Hindu son’s 
pious obligation to pay his father’s debts 
does not arise so long as the father is alive 
inasmush as he may in his own lifetime 
discharge such debts or may leave assets 
sufficient to moet his liabilities, This pro- 
position is based on a passage in the judg- 
ment of the Lord Shaw in a resent Privy 
Council decision in Sahu Ram Ohandra v. 
Bhup Singh (5). It is not sontended that 
under the Hindu Law, as was applied in this 
-Presidensy or elsewhere before this judg- 
ment of the Privy OonnoiJ, a Hindu son's 
Obligation to pay his father’s debts not 
ineurred for illegal or immoral purposes did 
not arise until after hia death. In fast no 
Sieh contention sould be put forward in face of 
‘the state of the rulings of the Courts.* It is 
not nesessary to go through all the oases on 
the subject and it will be suffioient to men- 
_tion some of the leading desisions, including 
-those of the Privy Couneil, whioh left no 
-room for doubt on the point. Here it must 
be mentioned that it is not a mortgage- 
-deoree that is sought against the 3rd defend. 
ant's share, but that he is sought to be 
made liable only to the extent of „his share 
in the joint family property. 

In Sami Ayyangar v. Ponnammal (6) both 
-the father and son were sued on a hypothe- 
cation bond exeouted by the father and it 
-was held that as regards the liability of the 
son’s share for the debt of the father as a 
mere money slaim there sould be no ques- 
tion since it was found that the mortgage 
was for consideration and was not illegal 
or immoral. And both the learned Judges 
held the alienation to be bad inasmuch as it 
was not made for an antecedent debt. In 
Ramasamt Nadan v, Ulaganatha Goundan (7) a 
Fall Bensh of this Court also held that in a 
guit against the father and son the son's share 
in the family property would he liable for the 
debt incurred by the father not being for any 
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ilegal or immoral purpose, Subramania 
Ayyar, J., delivering the leading judgment of 
the saso, both upon a review of the original 
authorities and also of the rulings of the 
Courts says: "Be this as it may, it is impossi- 
ble to hold under the law, as it stands 
established by the repeated desisions of the 
ultimate Court of Appeal, that a oreditor 
suing & Hindu for his personal debt is not 
entitled to inalude, as defendants in the suit, 
the debtor's sons.” In Ohidambara Mudaliar 
v. Koothaperumal (8) also the same view of 
the law was accepted as established by a 
uniform course of decisions. The learned 
Judges, however, laid down that there was 
no distinstion in prinsiple between a mort. 
gage given for an antecedent debt and a 
mortgage given for a debt then inourred, 
On the latter point, this desision has been 
overruled by a Full Bench in Venkataramanaya 
Paniulu v. Venkataramana Doss Pantulu (19). 


In Caleutta the law seems to have been the 
same; see Luchmun Dass v. Girtdhur Ohow- 
dhury (9), Kishun Pershad Ohowdhury v. Tipan 
Pershad Singh(10) and also in Allahabad—see 
Karan Singh v. Bhup Singh (2)), Ohandradeo 
Singh v. Mata Prasad (11), which contains 
the judgment of Stanley, O. J., relied on by 
the Privy Couneil in the case of Saku Ram 
Ohandra v. Bhup Singh (5)]in whieh it is 
stated that a son may be successfully sued 
for the debts of his father as he is under 
an obligation to discharge his debts provided 
that the suit be not barred by limitation and 
that the deeree passed in such a suit may be 
enforeed in exeoution by the sale of the anees- 
tral property of the family. 


The ruling of the Judieial Committee on 
the point is also to the same effest as pointed 
out in the various oases referred to, I need 
mention only the oase reported in Nanomt 
Babuasin v. Modhun Mohun (19) where their 
Lordships laid down that if the father’s debt, 
not having been sontrasted for an immoral 
purpose, is suoh as to support the sale of the 
entirety of the joint estate, either he may 
sell the latter without suit or the 
creditor may obtain & sale of it by suit; 
but the joint sons, mot beipg parties to 
ihe exesuticn proceedings or tothe sale are 
not preoluded from having a question aa 


(19) 29 M. 200; 1 M. L. T. 28; 16 M. D. J. 69. 
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to the nature of the debt tried in a suit of 
their own; a right which’ will, however, avail 
them nothing unless it is shown that the debt 
is one which will not justify a sale of the 
joint estate. 

Now, coming to the onse in Sahu Ram 
Ohandra v. Bhup Singh (5), the point for son- 
sideration before their Lordships was as to 
- what was an antesedent debt within the mean- 
ing of Hindu Law whiah would justify a father 
in alienating the family property. There the 
only dearee that sould be obtained was on the 
basis of a mortgage; the plaintiffs! olaim for 
repayment of the money as a simple debt had 
been barred long ago as pointed out by the 
Judicial Committee. The point they had to 
settle was whether the plaintiff, under the 
circumstances, was entitled toa mortgage- 
deoree. They, firat of all, atate the general 
principles of Hindu Law, namely, that a gift, 
sale or mortgage by one oo parcaner except 
with the consent, either express or implied, 
of all the other so-pareeners, is invalid but 
that the manager and the- head of the family 
could alienate the family property for reasons 
of necessity. To these prinoeiples, they point 
out, there is one exception, namely, alienation 
by a Hindu father of the family property in 
order to dissharges an antesadent debt of his 
own, But, it was further argued by the 
appellant (the respondents: were not repre- 
sented by Counsel before their Lordships) 
even a mortgage not executed either for 
family neaessity or for an antecedent debt sould 
be upheld on the basis of the pioua obliga. 
tion of a son to pay his father's debt if the 
money which was borrowed on the mortghge 
was not obtained for an illegal or immoral 
purpose. In dealing with that argument, 
they made the following observation whioh 
has given rise to so much diffionlty in our 
Courts; "While the father, however, remains 
in life, the attempt to affest the sons’ and 
grandsons’ shares in the property in respeaot 
merely of their pious obligation to pay off 
their father’s debts, and not in respeot of tha 
debt having been truly incurred for the 
interest of the estate itself, which they with 
their father jointly own, that attempt must 
fail; and the gimplest of all reasons may be 
assigned for this, namely, that before the 
father's death he may pay off the debt, 
or after . his death there may be 
ample personal estate belonging tô the 
father himself ont of whioh the debt may 
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be disoharged, In stort, responsibility to 
meet the father’s debts is one thing, and 
the validily of a mortgage over the joint 
estate is quite another thing." In our 
opinion, the last sentenee shows that their 
Lordships did not mean to lay down that, 
so long as the father was alive, the son 
could not be sued along with the father 
for a debt which was inourred by the 
father but not for any illegal or immoral 
purpose, All that the passage seeks to 
meet is, the argument that the father was 
entitled during. his lifetime to dispose 
of the property of the family not for any 
family purpose nor to discharge any anteoce- 
dent debt. It must be observed tbat, if 
their Lordships wanted to lay. down the 
law as to the liability of the son to pay 
a father’s debt by virtue of pious obligation 
differently from what had been so well 
established in India, supported by their own 
previous deoisiors they would have expressed 
themselves clearly to that effect, On the 
other hand, bere is not even an allusion 
to any of the rulings on the question or to 
the state of the law as understood hitherto. 
A similar interpretation was plased on this 
decision by another Bensh of this Court in 
Vinidhampatt Peda Venkanna v. Vadlamannatt 
BSreentvasa Deehshatulu (13) and the same view 
bas prevailed .in the Bombay High Court in 
Hanmant Kashinath v. Ganesh Annajt (21). 
In Sripat Singh Dugar v. Prodyat Kumar 
Tagore (14) in exesution of a mortgage. 
deeree against the father, the whole of the 
family property was held by the Privy 
Council to be liable to be sold, if the debt 
WAS found not to have been ineurred for 
an immoral purpose, and in Jogt Das v. 
Ganga Ram (22) their Lordshipe, referring 
to the ease of Sahu Ram Ohandra v. Bhup 
Singh (5), regard it as only laying down 
the proposition that the family property 
cannot be alienated except for necessity or 
for the payment of an antesedent debt, 
quite distinct from the debt  ineurred for 
the mortgage itself, and that tbe sons of 
the mortgagor are not bound by any such 
alienation by reason of pious obligation to 
pay their father’s debt and not that their 
shares in the family property would not 
be liable for a simple money.deoree if 


(21) 61 Ind. Cas. 612; 2t Bom, L. R. 435; 43 B. 812, 
(22) 42 Ind Oas. 701; (1917) M. W, N. 739; 21 G, . 
W. N. 957 (P, C.). 
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the debt was not ineurrel for an immoral 
purpose. d 

In the result, we sonfrm the judgment 
of the learned Snbordinate’ Judge and 
dismiss the appeal with oosts, exsept that the 
desree will be modified by giving credit to 
the defendants for Ry. 5,975 instead of the 
amount allowed by the Subordinate Judge. 
The defendanta will be allowed four months 
. from this date for payment of the deores 
amount, 

AYLING, J.—I agree, and haya nothing to 
add. 

M, G. P, 

Appeal dismissed 
except for a small variation. 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 45 or 1919, 
Maroh I, 1920. 
Present:—Juatica Sir P. C. Banerji, Kr. 
GULABI AND OTHERS — DARANDANTA 

i ~— PETITIONERS - o 
verses 
MITHAN LAL AND OTHERS—PLAINTIFE 


AND DeFerpants—Opeosits PARTIES. 
Agra Tenancy Act (1I of 901), ss. 164, 177 (£)— 
Jurisdiction, plea of, futile wrged—Civil Court, 
jurisdictton of, to entertain appeal. 


A guit under section 154 of the Agra Tenanoy Act 
for the resumption of land held rent-free is cogniz. 
able only by a Revenue Court, and no question of 
jurisdiction arises; if, however, sucha plea is urged 
that would not confer jurisdiction ona Civil Court 
to entertain an appeal in tho suit, 


Civil revision against the order of the 
District Judge, Moradabad, dated the 9th 
January 1919, 

Mr. M, L. Sandal, for the Appellants. 

Dr. 8. M. Sulaiman, for the Respondents. 

JUDGMENT,—This is an applisation for 
revision of an order of the lower Appellate 
Court directing the memorandum of appeal 
to that Court to bereturnsd to the appellant 
for presentation in the proper Court, The 
Buib was instituted in the Revenue Court 
for resumption of osrtain land  whioh was 
alleged to.b3 the rant fres hollinz of tha 
defendants held by them for performaasa of 
eertain servises, Soms of the defendants 
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in their written statement allezed that they 
were tenants with rights of ossupancy but 
they added that the suit was not sognizabla 
by the Revenue Court, The Court of first 
inséanoe went into the merits and desided 
against thedefendants. The latter preferred 
an appeal against the deoision of that Court 
to the Distrist Judge and they did so on 
the ground that a question of jnriadietion 
had bean raised and decided and that, gansa- 
quently, an appeal lay to the Distriat Judge 
under seabion 177 (f) of the Tenaney Ast, 
By reason of certain rulings in which there 
were conflisting remarks, the question raised 
in this oase was referred to a Full Bench in 


_ the oase of Gokaran Singh v. Ganga Singh (1)} 


In that ease, which ig reported in Volume 
XVII of the Allahabad Law Journal Reports, 
page 1072, 'Gokaran Singh v. Ganga Singh 
(1)', it was held that where assuming the 
allegation made in the plaint to be true, it was 
contended that the Revenue Court had no 
jurisdiction to entertain the plaint, that 
would be a proper plea of Jurisdistion and 
in such a ease an appeal gonld lie to the 
District Judge In the present suit, if the 
allegations in the plaint are true, it eould 
never be said that the suit was not sogniz- 
able by the Revenue Court, The suit pur- 
ported to be one for the resumption of 
land held rent-free and it was under 88g- 
tion 154 ofthe Tenanay Ast that the snit 
was brought. If the land was held rené- 
free, a suit for resumption of suah land 
aould only be brought in the Revenue Conrt, 
Therefore, no question of jurisdistion arose 
in the oase and the plea of jarisdiation was 
a futile plea, It was also manifostly futile 
because the defendants’ own allegation was 
that they were tenants with a right of 
occupancy, A anit for the ejestment of sush 
tenants was undoubtedly one sognizable by a 
Revenue Court. The learned Judge of the 
lower Appellate Court was, therefore, right 
in holding that he had no jurisdistion to 
entertain the appeal and this application 
for revision must fail I assordingly dis. 
miss it with aoosts, 


Appeal dismissed. 
@ 
(1) 52 Ind, Sas. 773 17 A L J. 1073 LU. P.L R, 
(A) 136; 42 A. 01, 
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 YALOUTTA HIGH COURT. 
. Lerrers Parant AperaAL No. 159 or 1919, 
April 23, 1920. 
Present +—Sir Asutosh Mookerjee, K7., 
Acting Chief Justiee and Justice Sir Ernest 
Fletsher, Kr. 
KAMINI SUNDARI DASI AND OTHERS 
o4 —PLAINTIFFS—À PPELLANTS 
: versus 
“ PRASUNNA KUMAR SIL—DEFENDANT 


z. m- RESPONDENT. 

. Bengal Landlord and Tenant Procedure Act (VII 
"B. Q. of 1869)—Under-tenant holding undera raiyat, 
‘status of-—Occuwpancy rights, whether can be acquired 
by such tenant, 


. An under-tenant who holds under a rayat is not 
`a raiyat and cannot acquire aright of occupancy 
“in a case governed by Act VIII B.C. of 1869, 
-[p. 662, col. 2,] - 

Appeal against the deeree of Justices 
-Sir Syed Shamsul Huda, Kr., dated the 21st 
‘of July 1919, in Appeal from Appellate 


"Deeree No. 316 of 1918, 
. abus Girtja Prosonna Sanyal, for the 
,Appellants. . 


. Jabus Sarat Chandra Hoy Ohoudhurt, Satya 
Charan Sinha and Dwijendra Kumar Dutt, for 
_the Respondents. 


' JUDGMENT,—This is an appeal under 
-elause 15 of the Letters Patent from the 
: judgment of Mr, Justiee Shamsul Huds, in a 
‘suit for ejeetment. 


The plaintifs appellants claim a raiyati 
‘interest in the disputed land and seek to 
"recover possession on the allegation that the 
‘defendant was an under vatyat whose ten. 
ancy had been terminated by a notise to 
'quit. The defendant sontends that he him- 
‘self has a right of oecupansy and cannot 
"consequently be evicted. 


. Tt has been found that the original ratyai 
.in osaupation of the land, was one Monsa, 
, His interest in the land was aequired by one 
Fal Chand. But Ful Chand did not turn 
out his vendor from the land who continued 
to eultivate the same. The real point in 
controversy in this ease is, what was the result 
cf this transaetion. It has been eontended on 
behalf of the defendant that, notwith standing 
the transfer by Monsa to Ful Chand, Monsa 
eéontinued to be a rayat in respeet of the 
. land and aeguired the status of an ooeupanoy 
raiyat. This position is sought to be snp. 
ported by reference to seetion 6 of Aot VIII 


r 
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‘stone Jaskson pointed out that 


[1980 


- 


of 1869, B. C., whieh is in forse in the dis- 
triot where the disputed land is situated. 
The argument, on bebalf of the respondent, 
has in substance been that Aot VIII of 1869, 
B. O., as well as Act X of 1€59did not son. 
template the existenee of an under-rasyal, 
because that expression was coined and used 
for the first time by the framers of the 
Bengal Tenancy Act. This contention is 
manifestly fallacious; for it is well-known, . 
and is:resognized in numerous desisions in 
the reports, that under-ratyais existed all over 
the country before the Bengal Tenanoy Aot 
was placed on the Statute Book, It has been 
seriously argued, however, that these sub» 
tenants, under-razyats, were themselves ratyats, 
such an argument has been found possible 
besause the term ‘raiyat was not defined 
either in Ast X of 1859 or in Ast VIII of 
1869, B.C. In our opinion, there is no 
foundation for thia contention. In the ease of 
Baboo Dhunpui Singh v. Baboo Gooman Singh 
(1), Mr. Justise Elphinstone Jackson observ- 
ed that, as a general rule, ratyats are oul. 
tivating tenants but they may not be eul- 
tivators at all themselves; they may oultivate 
their lands by hired labour or by under. 
tenants, To the same effeot are two later 
decisiones, namely, Kalee Kishore Ohatier‘ee v. 
Ram Ohurn Shah: (2) and Kalee Ohurn 
Singh v. Ameeroodeen (3). In ‘the 
former of these cases Mr. Justice Elphin- 
“section 6 of 
Ast X of 1859 distinetly alludes to the 


- gircumstanee of a raiyat with right of ooon. 


pansy sub- letting his land and does not deoláre 
that such raiyat thereby loses his right, but 
that the sub-lessee thereby -gains no right, 
It is ver? sommon all over the sountry for 
ratyais who have rights of oeeupanoey to 
sub Jet in the Bazar; but that gives the 
Zemindar no right to dispossess the raiyat 
with right of oesupaney, as the Zemindar 
here has done." We eannot possibly accept 
the eontention of the respondent that an 
under-tenant who holds under a raiyat is a 
ratyat ànd aequires a right of oscupanoy, 
with the consequence that if there is a tenant 
under sush a person he also is a ratyat with 
a right of ossupancy. The fallacy of this 


(1) W. R. 1864, Aot X Rulings, 61. 


- (2)9 W. R. 844, 


(8) 9 W. R. 078. ` "n * 
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argument besomes manifest, when on olose 
analysis we find that it leads us in tho 
position that in respest of the same plot of 
land there may be an infinite series of ten- 
ants, each under hia superior holder batall 
~ of them razgaís and all of them in enjoyment 
of a right of ossupaney. It ia sufficient to 
say that there is no authority to be found in 
any Statute or in any reported desision in 
support of this astounding conolusion. The 
learned Vakil for the respondent contended, 
however, that there was,at any rate, no 
desision against his view. That is so, for the 
obvious reason that during the sixty years 
whioh have elapsed sinse Ast X of 1859 was 
passed, noone has ventured to advance an 
argument of this desoription, In our opinion, 
on the fasts found, there can be no room for 
doubt that the plaintiff is a ratyat and the 
defendant is an under-tenant. The tenancy 
of the defendant was terminable and has 
been terminated in acsordance with law. Con- 
Bequntly, he eannot successfully resist the 
elaim for ejeotment, 

. The appeal must be allowed, the deoree 
made by Mr. Justice Shamsul Hada set 
aside and that of the Spesial Subordinate 
Judge restored with sosts here and before 
Mr, JustiseIShamsul Huda. 


Appeal alfowed. 


ALLAHABAD HIGH COURT. 
Civin Revision No, 67 or 1919, 
Marsh 2, 1920. ° 
Present :—Justioe Sir P, O. Banerji, Kr, 
. MATHURA AND ANOTHER—DEFEZNDANTS-— 
APPLICANTS 
versus 
RAGHUNATH SAHAI AND ANOTHZR— 
Poatntires——Oprosite PARTIES, 
Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, Arts. 85 (ii), 43 (a)—Suit for ornaments pledged 
or their value, whether cognizable by Small Oause 
Court-—Ornaments not identifiable—Decree, proper, 


A suit forthe recovery of ornaments pledged, 
or, in the alternative, for their value, is not excluded 
from the cognizance of a Court of Small Causes. 
Neither Article 85 (4) nor ‘Article 48 (a) of the 
Second Schedule to the Provincial Small Cause Courts 
Acts is applicable to such a suit. [p. 668, col, 2.] 


INDIAN OASES. i 


663 


Wherein such a gaib the ornaments cannot he 
identified, the propar course for the Court is to 
make a decreas for an amount which will compensate 
the plaintiff for the ornaments. [p. 664, col. 1.] 


Civil revision against the deaision of the 
Judge of the Court of Small Causes at 
Gorakhpur, dated the 2lst Marah 1919, 


Mr. Hartbans Sahat, for the Applisants. 
Mr. S. P. Sinha, for the Opposite-Parties, 


JUDGMENT.—I do not think I should 
interfere in this case. The suit was brought 
in a Court of Small Causes and what the 
applicant seeka is that I should treat the 
matter as an appeal from the desres of that 
Court, However, a legal objestion has been 
taken to the effest that the anit was not of 
a nature sognizable by a Small Cause 
Court, and referenca has been made to 
Artiele 35 (c4) and Article 43 (a). I do 
not think that these artisles are applicable 
to the present ease. Asoording to the allega- 
tions in the plaint, the defendants against 
whom the suit was brought, had committed 
no criminal offence for which compensation 
was being slaimed. The person who is said 
to have misappropriated the ornaments 
about which the suit was brought, wags 
Tulshi Ram, the plaintiffs’ gumashta. The 
plaintiffs’ oase was that Tulshi Ram, without 
authority from the plaintiffs, handed over the 
ornaments in suit, tothe defendants. The de- 
fendants alleged that Tulshi Ram had pawned 
them with the defendants and that it was 
within the asope of his authority to do ao. In 
a previous suit whioh the defendants brought 
against the plaintiffs, they made a similar 
allegation and they sought to resover the 
amount of the alleged loan from the plaintiffs 
and for sale of the ornaments. That suit 
was dismissed as against the plaintiffs. The 
Court held that Tulshi Ram had no authority 
to. pledge the ornaments, whieh were the 
property of the present plaintiffs, to the 
defendants. In the present suit also the Oourt 
below had found that Tulshi Ram had no 
authority to hand over the ornaments. The 
plaintiffs, itis true, in the previons suit 
whieh they brought, had alleged that Tulshi 
Ram had credited in the plaintiffs’ assount 
the sum of Rs. 165 as reseived from the 
defendants and that the plaintiffs were pre- 
pared to give eredit to thee defendants for 
that amount, but the defendants denied the 
plaintiffs’ allegation and contested the slaim 
upon the basis of the so-called pledge by 
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Tulshi Ram. That guit was withdrawn with 
liberty to bring a fresh suit. - In the present 
suit the plaintiffs elaim the resovery of the 
ornaments and, in the alternative, for their 
‘value. As it was fonud that Tulshi Ram 
had so authority to pledge the ornaments 
or to sell them, the plaintiffs are entitled to 
resover the ornaments. The ornaments 
sould not, however, be identified and, there- 
fore, the only course left for the Court to do 
was to make a deoree for an amount which 
would compensate the plaintiffs for the 
ornaments in the possession of the defendants, 
The Rs. 165 which Tulshi Ram received from 
the defendants and oredited to the plaint- 
iffa in their account was a matter between 
Tulshi Ram and the plaintiffs, Farthermore, 
the claim previously brought by the defend- 
ants to resover this sum from the plaint- 
ifs was dismissed as against them. The 


defendants eannof, therefore, claim that sum , 


an a condition precedent to the return of 
the ornaments or the payment of their value. 
The decree whieh has been made by the 
Court below for an amount which is mush 
less than the amount olaimed in the plaint, 
seems to be a reasonable decree, I &ocord. 
ingly dismiss thia applieation but, having 
regard to the oireumstanees of the ease, I 
make no order as to costs. 
j Application dismissed, 





PATNA HIGH COURT. 
Oivit, Revrston No, 170 or 1918. 
January 16, 1920. 

Present: —Mr, Justice Sultan Ahmed. 
BRIJMOHAN PATHAK — APPELLANT 
versus 
DEOBHANJAN PATHAK—Opposite 
Party, 


Civil Procedure Code (Act V of 1908), s. 151, 0. 
XLI, vr. 28, 25—Remand —Appellate Court, inherent 


power of, 


The powers of an Appellate Court as regards 
remand are not restricted to the cases specified in 
Order XLI, rules 23 and 26, of the Civil Procedure 
Code: an Appellate Court may, in the exercise of its 
inherent powers under section 161 of the Code, 
remand a case if it,considers it necessary ‘for the 
ends of justice to do so. 


Civil revision against an order of the District 
Judge, Gaya, dated the 25th January 1919. 
Mr. S. N. Duft, for the Anpellant, 
Mr. Sivanandan Rar, for the Opposite 
Party. . 
. JUDGMENT,—This application has been 
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filed against an order of the District Judge 
of Gaya remanding the ease to the Mansif 
for a re-desision on the whole case after 
taking evidenee on the question of sanity or 
otherwise of one Sridhar Pathak. 

The main ground that has been urged 
against the legality of that order is that the 
order is one whieh is not eovared by Order 
XLI, rule 28 or role 25. Not mush dis. 
cussion on the point is nesessary, inasmush 
as I find that the point is sonsluded by 


authorities, It has been held in the 
ease of Abdul Karim Abu dhmed Khan 
Ghagnavi v. Allahabad Bank Ld, (1) 


that the powers of the Appellate Court as 
regards remand are not restristed to tha 
ease specified in Order XLT, rule 23, but the 
Appellate Court can exersise the power of 
remand under its inherent powers given by 
the Legislature under sestion 151 of the Civil 
Procedure Code, if the Oourt thinks that it 
is nesessary for the ends of justise to do 
so. This ease has heen followed in this 
Court by Roe and Jwala Prasad, JJ., in the 
ease of Raghunandan Singh v. Jadunandan 
Singh (2). Therefore, L have absolutely no 
doubt that the learned Jndge had power to 
remand the oase, as he did eonsider that it 
was for the ends of justice that he should 
doso. There is, however, a case of this Court 
[ Haradhan Mandal Modak v. Iswar Das (3) ] 
where Mullick and Atkinson, JJ., took a dif- 
ferent view, but I find on referenoe to the 
dates of the desision of the Full Benoh of 
the Calontta High Court and the decision 
by Hoe and Jwala Prasad, JJ., that the oase- 
of Baradhan Mandal Modak v. Iswar Das (3) 
was decided before the Full Benah deoision. 
Under those sireumstances, I think that I 
must follow the desision of the Fall Benoh 
of the Caleutta High Oourt whieh has 
been already ascepted as a good decision by 
this Court. 

In view of my desision upon the main 
point, itis not necessary to go into the ques- 
tion whether the applisation is entertainable 
under seation 115 of the Civil Peosedure Onda, 
This applisation is rejected and the Rule is 
diseharged. 

Application rejected; Rule discharged. 


(1) 41 Ind. Cas, 698; 44 O. 929; 21 O. W. N. 877; 
26 O. L. J. 49. 
(2) 48 Ind, Cas. 950; 4 P.L. W. 445; 3 P. L. J. 


253. 
(8) 83 Ind. Oas. 797; 2 P, & J. 668 P. G. W. 263, 


“Wel, LVIIT) 


: OALCUTTA HIGH COURT. 
APP2Au FROM APPELL TE Dagoage No. 546 
or 1918. 

July 11, 1919. 

Present : —Mr. Justice N, R, Chatterjea 

: and Mr, Justise Duval. . 
REBATI RAMAN BASAK AND OTHERS — 
PLAISTIFES — APPELLANTS 
VETSUS 
. HARIS CHANDRA BASAK AND OTHERS 


—DEFENDANTS— REE PON DENTS, 
Civil Procedure Code (Act V of 1908), O. VI, v, 17 
—Plaint, amendment of, when permissible, 


' Order VI, rule 17 of the Civil Procedure Code 
gives a Court ample power to permit the amendment 
of a plaint, and this power should be liberally 
exercised; but where an amendment would pre- 
judice the opposite party, as where the amendment 
would introduce a totally different, new and incon- 
sistent case, leave to amend should be refused. 

666, col. i.] 

Appeal against the decree of the Additional 
District Judge, Howrah, (Hooghly,) dated the 
- Bth of Desember 19 7, affirming that of 
the Subordinate, Judge, Howrah, dated the 
28th of June 1917. 


Dr. Jadunath Kanjilal, for the Appellants. . 


Babu Najendra Nath Ghosh, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit for partition, and the only question 
involved in this appeal is, whether the Courts 
below were right in refusing to allow the 
plaintifis to amend the plaint under the 
following sireumstances, 

The plaintiffs alleged that the property in 
suit was the ancestral property of the plaint- 
iffa and defendants; that the plaintiffs were 
in joint possession with the defendants as so- 
sharers; that as it beeame inconvenient to 
hold possession of the property jotntly, they 
gave notice to the defendants to effeat a 
partition and then brought this suit. The 
cause of astion is said to have arisen in 
January and May 1916 when the defendants 
declined to effeat the partition, 

The defense (of the defendant No. 1 who 
alone sontested the suit), inter alsa, was that 
the plaintiffs had no title, that the. property 
was not ejmali property, and that the plain- 
tiffs had no possession. He accordingly oon- 
tended that the suit eould not be maintained 
in the form in which it was instituted. 

There were several issues raised, the first 
issue being: “Is the suit maintainable in 
its present form? Oan the plaintiffs olaim 
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partition without praying for declaration of 
title?” The fourth issue was: " Is the subjeot- 
matter of the suit undervalued and is the 
suit properly stamped P" and the seventh 
" Were the plaintiffs or defend- 
ant No, 2 or their predesessors-in interest, 
Madan Mohan Basak. ever in possession of 
the property in suit P” 

The questions of Court fee and possession 
were taken up several months before the 
trial commensed, and tha learned Subordi- 
nate Judge same tothe sonelusion that the 
plain'iffa were out of possession at the date 
of the suit and that the suit, therefore, eould 
not be maintained on a Court-fee of Ks. 10. 
Thereupon the plaintiffs .paid ad valorem 
Court fee, but did not amend the plaint, 
When the suit same on for hearing, the 
Pleader for the defendant objested that the 
suit sould not be proseeded with on the 
plaint, as framed. The plaintiffs thereupon 
put in a petition in which they stated that 
the prayer (kha) in the plaint was wide 
enough to be sonatrned as a prayer for 
possession after partition and that if that 
was not considered suffisisnt, the plaint 
might be amended by adding the words at 
the end of the prayer (kha), namely, that 
"Ont of the entire property, 4 annas 5 
gundas l kara share being separately demar- 
sated, a decree for possession “may be given 
in favour of the plaintiff with respeot to the 
same." 

Asa matter of faot, the prayer (kha) in 
ihe plaint was to the same effeot and the 
application was not really an amendment of 
the plaint. The learned Subordinate Judge 
held: “The applisation is equivoeal and 
does not sontain all the elements necessary to 
sonvert the present suib'into a suit for 
resovery of possession. Under the siroum- 
atanoes, I refuse to admit this applieation and 
hold that the suit is bad in form and is not 
maintainable on that assount.” On appeal, 
the learned Additional District Judge has 
affirmed the order of the firat Court. 

The plaintiffs have appealed to this Oourt 
and it has been eontended before us that the 
amendment ought to have been allowed. 

As stated above, the suit was originally 
brought for partition, that is, on the footing 
that the plaintiffs were in foint possession 
with the defendants and merely ‘wanted 
separate possession. That sasa has been 
found to be false. They will now have tq 
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Bue for resovery of possession, That will be 
a new sause of nation and different from 
that on whieh the suit was originally based, 

There is no doubt that the Civil Prosedure 

Code gives ample power to the Court to 
give lenve to parties to amend the pleadings. 
‘Order VI, role 17 lays down: “The Court 
may at any stage of the proseedings allow 
sither party to alter or amend his pleadings 
in sueh manner and on such terms as may be 
just, and all sush amendments shall be made 
as may be nesessary for the purpose of deter- 
mining the real questionsinsontroversy between 
the parties.” And rule 7 provides: "No 
pleading shall, exeept by way of smendment, 
raise any new ground of slaim or sontain any 
&llegation of faot inconsistent with the pre- 
&ious pleadings of the party pleading the 
same.” 
' Tt is contended, however, on behalf of the res- 
pondent that the defendant would be seriously 
prejudieed in his defense on the question of 
limitation, if the amendment were allowed by 
sonverting the suit into one for resovery 
of possession, besause although the period of 
limitation for. the .elaim for resovery of 
possession might be proved at the trial to 
have expired between the date of the institu- 
tion of the suit and the date of the amendment, 
it would be saved by reason of the amend. 
ment whish would relate baek to the date 
of the institution of the suit, whereas a new 
euit, if filed at the date of the amendment, 
would be barred. We were referred to the 
eases of Oropper v, Smith (1) and Kali Das 
dedi v. Srimatt Danpadt Sundari Dassee 
(2), 

Although, as we have said, the power given 
to the Court should be liberally exergiaed, 
this should not be done where the amend- 
ment would prejudise the opposite party. 

In the ease of Oropper v. Smith (1) Bowen, 
L. J., observed: ` "I think it is a well estab- 
lished prinsiple that the objeat of Courts is to 
decide the rights of the parties and not to 
punish them for mistakes which they make 
in the -sondust of their cases by deoiding 
otherwise than in acsordanee with their rights, 
Speaking for niyself, and in conformity with 
what L have heard laid down by the other 
division of the Courts of Appeal and by 


SEM (1884) 26 i: D, 700 at p. 710; 68 L. J, Oh. 891; 


408. ° 


-Judge added, "if 


. Appeal, 


myself as a member of it, I know of no 
kind of error or mistake whish, if not 
fraudulent or intended io over-reash, the 
Court ought not to aorrest” bat the learned 
it ean be done without 
injustice to the other party." 

In the sase of Kali Das Ohaudhurt v. Sri- 
matt Danpadt Sundari Dassee (2) Sanderson, 
O. J., observed: “If we were to grant his 
application for amendment, it would amount 
to granting him leave to bring a fresh suit of 
an entirely different nature, whioh suit, if 
brought now, would be barred by the Statute 
of Limitation. ” [n the same case Mookrijee,-J., 
observed: Itis well settled that where a plaint 
iff bases his olaim upon a spsoifio legal relation 
alleged to exist between him and the defend- 
ant, he should not be allowed to amend the 
plaint so: a8 to base it on a different legal 
relation. This rule is only one aspeot of the 
broader prinsiple that leave to amend should 
be refused where the amendment would 
introduse a totally different, new, and inoconsis- 
tent'sase.”,.:.....-and, further, "it is}plain that 
the Court would be very reluctant to deprive 
the defendants in this manner of a valuable 
right whieh they have already aoquired by 
the operation of the Statute of Limitation,” 

In the present oase we do not know how 
theaméndment would affest the defendants 
as no applieation has yet been made setting 
ont the cause of aetion and when it arose. 
We were pressed with the fastthat the plaint- 
iff has paid Court-fee as directed by the 
Court. But up to date there has been no 
proper application for amendment. It is true 
that there was in the Court of first inatanee 
an applisation (referred to above), whioh, as 
the learned Distriot Judge puts it, was “mere 
tinkering $t the prayer portion of the plaint”, 
There was in faot no material amendment 
even of the prayer portion; and we think that 
the applieation made in the Court of first 
inslanee was wholly insuffisient for the pur- 
pose of amendment, Under Order VII, rule 1 
(e) the plaint shall contain “the fasts son- 
atituting the eause of asb.on and when it 
arose", That has not been done either in 
the Court of first instanos or in the Court of 
Even in this Court the learned 
Pleader for the appellant is unable to state 
how the plaintiffs want fo amend the plaint, 
Moreover, : the plaintiffs same to Court not 
only with a false ease of having been in joint 
possession, but they attempted after the 
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institution-of the suit to deprive the defendant 
of their possession with the help of the 
goondas and got hold of some munieipal bills 
with a view io oreate evidence of 
possession iu support of the ease as framed. 
Both the Courts below have in the exersisa of 
their discretion disallowed leave to amend, 
and having regard to all the siroumstances, 
we do not think that the plaintiffs ought to 
be allowed leave now to amend ihe pleint. 
The appeal must assordingly be dismissed 
with eosts, 

s ` Appeal dismissed. - 


TOR i 


“OUDH. JUDICIAL COMMISSIONER'S, 
` E COURT: ou cs cse 
, -Oivi Revisions Nos. 57 ann 62 or 1920, 
April 28, 1920. 
Present:—~Mr, Lindsay, J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
Nawab ZUOOL QADAR JANG 
BAHADUR-—PriINTIFF— ÀPPLICANT 
terausa 
T. B. W. BISHOP, Manager, COURT 
or WARDS, NANPARA ESTATE 


AND ANOTHER— DEFENDANTS—OPPOSITE PARTY. 

Oivil Procedure Code (Act V of 1908)es. 115— 
Revision — Transfer of suits to another Court on party's 
application without notice to opposite party, whether 
material irregularity. 


. Where cross-suits were pending between the 
parties one in the Court of the Munsif and the other 
in the Court of the Subordinate Judge, and the 
District Judge on the application of one of the 
parties transferred both the suits to the Court of the 
Additional District Judge, without issuing notice to 
the opposite party: 
- Held, that the Judge had acted with material 
orm aad and that his order, therefore, could not 
stand. 

Revisions from the order of the Distriot 
Judge, Lucknow, dated the 17th Marah 1920, 

Mr, Flyder Hustan, for the Applioant. 
_ Measrs. John Jacksow and N. N. Ghoshal, 
for the Oprosite Party. 
. JUDGMENT.—These are applications for 
revision of two orders passed by the District 
Judge of Lucknow. It appears that there 
are cross-snits pending between the parties ; 
one in the Court of the Munsif (South) 
Lueknow and the other in the. Court 
of the Subordinate Judge of Lusknow. On 
the 17th of Marah two applieations were 
made before the “learned Distriot , Judge 
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by the Counsel on. behalf of Rani Qamar 
Zamani Begam who-is the defendant in 
one osse and the plaintiff in the other. 
The applisations were for the transfer of 
both suits to the Court'of Pandit Seetla 
Prasad Bajpai and various grounds wera 
set out in the applisations upon whieh it 
was claimed that transfer of the suits should 
be made, 

The learned Judge, without issuing 
notice to the opposite party, at once resord. 
ed an order transferring both the cases 
to the Gourt of Pandit Seetla Prasad, It 
is objested here that this order isa wrong 
order in law and is open to revision under 
the provisions -of section 115. We are 
of opinion that the Judge did ast irregu- 
larly and that his prosedure is vitiated 
by material irregularity. An order for 
transfer of & ease in these- sireamstances 
ought not to be made without notise being 
given to the opposite party. It is to be 
Observed that the cases are not oases in 
whioh the Judge acted suo moto, He was 
moved by one of the parties in each 0880 
and he does not profess to have acted on 
his own motion. We direst, therefore, that 
the orders of the District Judge be dis. 
eharged, that the applications be sent back 
lo him for disposal in aesordanoe with law 
after he has issued notise to the Opposite 
party and given the opposite party an 
opportunity of showing cause. No order ag 
to costs. 


Application sent back. 
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: Mr. Justice Piggott. 
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effect of—Minor attaining majority and proceeding 


with suit, effect of—Civil Procedure Code (Act V of. 


1908), O. XXXII, v. 12. 


Inasmuch as & minor member ofa joint Hindu 
family cannot, as of right, demand a separation, an 
action brought by him through his next friend for 
partition doesnot create any alteration of status of 
the family, But where, duriug the pendency of such 
a suit the minor attains majority and appears before 
the Court and elects, under rule 12, Order XXXII of 
the Civil Procedure Code, to proceed with the suit, 


Buch election has the same force as at the time 


attaches toa man of full age who commences an 
action for partition, that is to say, the family hitherto 
joint becomes at once a separate family. [p. 669, 
cols, 1 & 2.) 


First appeal from the desision of the 
Additional. Subordinate Judge, Oawnpur, 
dated the 31st of July 1917. 


Messrs. K. N. Katju and Mr. Saila Nath 
Mukerjee, for the Appellant. 

The Hon'ble Mr. Motz Lal Nehru, for the 
Respondents, 

JUDGMENT, 

Mears, C. J.—This appeal raises two in- 
teresting and important questions of Hindu 
Law. It was originally opened before Mr. 
Justice Piggott and myself and subsequently 
we deemeed it proper to have the weight and 
assistanse of Mr, Justice Banerji’s wide 
knowledge and long experienoé. 

The fasts are quite simple, and the points 
of law standout in a forin very convenient 
for a clear pronouncement. Balta Prasad, 
the plaintiff in the Court below and the 
appellant here, is the grandeon of one 
Gajadbar Lal. Gejadhar Lal bad a son 
who died during his lifetime and, in the 
year 1914,-the appellant was about 17 
years of age. Gajadkar Lal and the mother 
of the sppellant were not on gcol terms, 
and on the 18th of November 1914, the 
appellant and his mother, apparently living 
away from the residence of the grandfather, 
sommensed a suit for partition, the ap- 
pellant being the plaintiff in that oase 
suirg by his mother as next friend. There 
is nothing to show that the grandfather 
ever knew of that suit, beeanse, having made 
a Will on the 22nd of November 1914, he 
died on November the 25th, 1914. The terms 
of the Wil) were displeasing tc the appellant 
and one of the points taken in the Court below, 
and also argued Before us, was that the grand- 
father was.not, at the time cf the execution 
of the Will, of sound disposing mind and 
that the Will “was consequently null and 
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void. We examined the evidense on thia 
part of the oasa and intimated to the Counsel 
-that, in our view, the appellant’s sontention 
in that respest was wrong and, thereupon, 
we eame at once to what are the substantial 
-points in dispute, Oae of the provisions o£ 
the Will of November the 22nd, 1914, was in 
these terms: " As all the expenses of the 
temples at Mauzas Bangawan and Ramaipur, 
Pargana Cawnpore, in which are seated the 
idols of Sri Mahadeoji and whish (both) 
were built by my ansestors, have always 
been -defrayed from the family property it 
is insumbent ou me, the exesutant, to set 
apart (a portion of) the property for their 
expenses and management so that the sonla 
of my ansestora and the members of the 
family may be benefited thereby in the 
next world, and my religious duties may 
be performed. With this view I- dedicate 
the property entered inf list B, whioh is a 
. portion of the entire property owned by me, 
the execatant, to Sri Mabadeoji - installed 
in the temples aforesaid. The said Sri 
Mahadeoji shall be the owner thereof, neither 
Lalta Din alias Munna, nor any other person 
shall have any right in it. It shall be the 
exalusive property of Sri -Mahadeoji. The 
management of the property shall ba made 
by Lal Din alias Munna through his 
mother, Musammat Sheo Rani Kunwari, 
during the period of his minority ani by 
himself after he has besome adult." There 
was also a question as to whether the family 
was joint or separate and the history of the 
family was quite olear down to the year 
1911. From 1911 until 1914, in faot, up to 
the death of the testator, there was no 
suggestion of any amicable partition’ but it 
was said that partition was ipso facto effeated 
by means of a suit instituted onthe 18th of 
Novembor. These, therefore, ara the two paints 
for decision. 

First, whether the institution of the suit 
by the appellant with his mother as next 
friend by itself and of itself has the effect 
in law of oreating an alteration of the statua 
of the family so that the family hithertd 
joint becomes at onse & separate family. The 
second point is, whether the bequest son- 
tained inthe 5th elause of the Will wasa 
competent baquest for a Hindu karta to 
make, if it was dssided that, in the ciraum- 
“stanses, tha testasye was joint at tha tim? of 
his death, 
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Now, on the first question, it.is, of sourse, 
accepted law thata person sut juris, who is 
a member of ajoint Hindu family oan effeat 
partition and he oan bring abont that 
partition by a request to the Courts, if other 
methods prove unavailing and it has been 
held and must be taken to be a definite 
statement of thelaw that the institution of 
a suit for partition is sush a slear unequi- 
voical and distinct expression of determina- 
tion that, that in itself is sufficient to cause 
& severance of the joint family. Girja Ba: 
v. Sadashiv Dhundiraj (1). The point that 
arises here is,. whether a minor, who oom- 
menees an action through a next friend, 
stands in any other different position to that 
of a person sut juris. Now a minor may be 
& youth who is so nearly approaching his 
majority that he is capable of exercising some, 
perhaps, even a full measure of discretion 
upon so.vital a question as partition. On the 
other hand, the minor may be a child, three 
years old but whether three yenra old or 17. 
years of age, the law requires that the 
minor shall be represented in tha suit -by a 
next friend and it has been argued before us 
that a.minor, so represented by a next friend, 
can, by the very institution of a suit, effect 
the same immediate legal sonsequdénees as 
would admittedly follow from a suit brought 
by.& man sui juris. We sannot agree with 
that: contention at all, It is evident that it 
would open up grave dangers, A person 
might be appointed guardian of & minor, who 
was ina position of antagonism to the rest of 
the family, and who would, by reason of the 
rule of law contained in the above case, have 
the immense power by his or ber own will 
alone of bringing about an immediate altera. 
tion of status in a family that might otherwise 
be quite united. The effest, therefore, we 
think, of an action brought by a minor through 
his next frieud is not to create any altera- 
tion of status of the family, because a minor 
cannot demand as of right a. separation, it 
is only granted in the diseretion of the Court 
when, in the osiroumatances, the action 
appears to be for the benefit of the minor [See 
Ohelimt Chetty v. Subbanna (2)], There is one 

(1) 87 Ind: Cas. 821; 43 C. 1031, 4 L. W. 114; 20 
C. W. N. 1085; 14 A. L, J. 822; 18 Bom. L. B. 621 
20 M. L. T. 78; 12N. L. R. 118; (1916) 2 M. W.N. 
65; ate L. J. 207; 31 M, L. J. 456; 43 IA, 161 

(2) 42 Ind. Cas, 860: 41 x. ar Gor) ML W.N. 
792; 22 M. T, T. 432; 84 M. L. J. 2 


INDIAN OASES. 


669 


intermediate stage and that is the osse of 
a minor who, during the pendency of a 
suit, besomes of full age and in that 
ease the provisions of Order XXXII, 
rule 12 apply, and, in the event of 
& minor who has attained his majority 
during the pendensy of asuit for partition, 
soming to a Court and insisting on his right 
io continue the aotion, it may very well be 
that, at the moment when he was, by reason 
of having attained his majority, regarded by 
the law as a person eompetent to makeup 
his own mind upon the matter, it may well 
be that on his appearing before.a Court and 
elesting to proseed with the suit that that 
elestion would be deemed to have the same 
forse as at the time attsehes to the election 
of a man of full age who eommenees an 
action for partition. Inasmuch as in the 
present ease the suit abated by reason of 
the death of the grandfather, the tima 
never arrived for this appellant to show 
whether he was minded to  eontinue the 
action and, therefore, we are of -opinion that 
the joint family did not become separate 
by the institution of the action of the 1£th of 
November 1914, 

Now, the second point whioh was taken 
on behalf of the appellant was. thah the 
property, ineluded in the Will under the fifth 
head whieh in value was about 1/30th of 
the family property did notr pass to the 
idol, beaause the grandfather had no power 
to wil it away. In argument, it has been 
said that whatever power the karia ofa 
joint Hindu family may have of making a 
gift inter vivos he has no power to make a 
bequest, because at the moment of his death 
his rights have passed to the surviving 
members of the Hindu family and then 
there is a conflist between the right of 
survivorship and the alleged right under 
the Will and that the right of survivorship 
prevails, and in support of that contention 
we have been shown three authorities. The 
first one is to be found in the VI!Ith 
Volume of the Madras High Court 
Reports at page 6 [Villa Butten v, 
Yamenamma (3)]. In that ease an adopted 
son sought to set aside a Will made by his 
adoptive father, who had purported to 
dispose of immoveable anoastral property 
Therefore, leaving out the immaterial fast 
that ‘it was a suit as between an adopted 

(8) 8 M, H. C. R. 6, 
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son and an adoptive father, we get a very 
similar set of oireumstanses in that case to 
those whioh we are considering to-day. The 
Oourt in that oase say: “we are of opinion 
that the Will in the ease referred to eannot 
take effest. At the moment of death the 
right of survivorship is in sonfliet with 
the ‘right by devise. Then the title by 
survivorship, being the prior title takes 
presedense to the exolusion of that by 
devise. They then proseeded to deslare 
the Will of no effest as a valid devise of pro. 
perty in favour of the defendant. Now that 
case has been referred to with approval in 
‘Suraj Bunst Koer v, Sheo Persad Singh 
(4), Rathnam v, Sivasubromania (5) and 
‘Lakshman Dada Naik v, Ramchandra 
Dada Natk (6). In the last mentioned 
ease their Lordships of the Privy Counoil 
approved of the practise of the High 
Court of Madras, who have by their deoision 
"admitted that & co-pareener ean effectually 
‘alienate his share by gift, but have ruled 
‘that he sannot dispose of it by Will. Their 
‘Lordships further say: “Its reasons for mak: 
ing this distindtion between a gift and a 
devise are, thatthe so-parsener’s power of 
‘alienation is founded on his right to a 
partition; that that dies with him, and that 
“the title of his. co-sharers by survivorship 
“vesting in them at the moment of his death, 
‘there remains nothing: upon which the Will 
‘san operate. This principle was invoked in 
Tthe ease of Suraj Bunst Koer v. Sheo Persad 
` Singh (4) and was fully recognised by their 
‘Lordships, although they decided the parti- 
'eular sase, which was one of an execution 
‘against a mortgaged share, on the ground 
‘that the proseedings had then gone so far 
“in the lifetime of the mortgagee as to give, 
-notwithstanding his death, a good title 
‘against his oc-sharera to the exeonution pur- 
‘shasers. It follows, from what has been said, 
ithat the weight of positive authority at 
' Madras, as well as at Bombay, is against the 
‘proposition of the learned Oounsel for the 
"appellant," 


8 Suth. P, O. J. 689; 40. L. R. nas 2 Shome L. R. 
:942;.2 Ind. Dec, (N. s.) 706. 
m. (5) 16 M. 858; 8 M. Li J, 139; 5 Ind, Deo, (N. &.) 


(3) 5B. 48 at* p. 61; 7I. A. 181; 4 Sar, P. O.J. 
'y73, 3 Suth, P. C. J. 778; 3 Shome L. R. 217; 4 Ind, 
Jur, 472; 7 O. L, R. 820; 8 Ind. Deo, (N. s.) 34. 
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"Their Lordships are not disposed to 
extend the dostriue of the alienability by a 
60-paraener of his undivided share without 
the oonsent of of his ao sharers beyond the 
desided sases.’ 

' With these oases to guide us, it is olear 
that the plaintiff must succeed in (hia 
appeal on the ground that his grandfather, 
by the Will made on the 22nd of November 
1914, had no power to transfer the . joint 
ansestral property tə the idol, a devise 
whish, it should bs noticed, was to take 
effect after his death, he havingin the 
Will stated that he was to remain as long 
as he lived in possession of the property. In 
these sirsumstancas, the desision of the learn- 
ed Subordinate Judge of Cawnpore must be 
overruled and the appeal allowed. : 


We allow the appeal, desree the plaintiff's 
claim by granting him the deslaration sought 
in his memorandum of appeal to this Gourt, 
and direct that the respondents Nos, 1 and 2 
shall pay the plaintiff's eosts of the appeal 
here and in the Court bslow inoluding fees 
in this Court on the higher soale. As 
regards sostas of the other defendants we 
do not interfere with the order of the Court 
below..o 


Bansari, J.—I am of the same opinion and 
entirely agree with the judgment of the learned 
Chief Justice on both the questions discussed 
in this appeal, The rule laid down by their 
Lordships in the Privy Council in Girja Bat 
v. Sadashiv Dhundira) (1) to the effect that 
the institution of a suit for partitien of joint 
family property has the effeot of ereating a 


.separation of the joint family, cannot he 


applicable “bo a suit brought on behalf of 
a minor which has not matured into a 
deoree, The reasons for the exeeption are 
stated in the judgment of the learned Chief 
Justise and I have nothing to add to them. 
The same view was held by the Madras High 
Court in Ohelimt Ohetty v. Subbamma (2). 
As regards the other point whieh has besn 
raised in this appeal, there ean be no doubt 


‘that the manager ofa joint Hindu family 
‘gannot by Will devise any portion of the 
‘joint family property to . take 
‘his death : 
‘sensed to be the manager of the family and 
‘had’ no estate lsft "in him ‘whish could 


effest after 
inasmuoh as. "pon his death he 


pass to the legatee under the. Will, This ia 
manifest from the authorities whioh hava 
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been referred to in the judgment of the 


learned Chief Justiee, 1 agree with the 
order proposed, 
Piacort, J.— I concur. 
Appeal allowed. — 


( CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DECREE No. 1928 
« or 1899. : 
January 1C, 1901, 
C. Present: —Mr, Juatioe Ghose and 
Mr, Justice Pratt. 
GOPINATH BISWAS AND ANOTHER— 
Deranpants Nos, l AND 2— APPELLANTS 
tersus 
RADHA SHYAM PODDAR— PLAINTIFF 


AND OTHERA— RESPONDENTS. 

Landlord, and ienani— Tenure, agreement to sub. 
Aivide— Agreement incorporated in compromise decree 
in rent sust— Agreement, whether valid and binding ~ 
‘Bengal Lenancy Act (VIII B. O. of 1886); $5164, 165, 
—Tenure, sale of, for arrears of rent—Auction-pur- 
chaser, suit by, for possession—Incumbrance pleaded 
in written statement—Plainiif not aware previously 
of incumbrance — Buit, whether maintainable, 


In a guit for arrears of rent the parties effected 
a compromise and agreed upon a separation of the 
.enures of the defendants, each being deemed an 
independent tenure, and this agreement was insert- 
ed in the compromise and incorporated into the 
decree, In & subsequent suit it was urged that as 
‘the decree went beyond the scope of a rent-decree 
‘and recited a separation of the sMares of the 
defendants, it was invalid: 

Held, that, inasmuch as the landlord and tenure- 
holders were at liberty to divide the tenure by 
mutual agreement, and they did so divide it, and 
evidenced the fact by the compromise on which the 
decree was based, the agreement was binding 
between the parties, and its validity was not im- 
paired by its being incorporated in the decree. [p. 
672, col, 1.) 

Plaintiff purchased a tenure at a bale-~held in 
execution of a decree for arrears of rent under 
sections 164 and 166 of the Bengal Tenancy Act and 
received possession, but was subsequently dis- 
possessed by the defendant. He brought a suit for 
possession and was‘for the first time made aware 
of an incumbrance when it was pleaded in the 
written statement of the defendant: 

Held, that the plaintiff had a good cause of action 
which could not be taken away by what was brought 
to his notice for the first time in the defendants’ 
written statement, and was entitled to recover posses- 
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sion, but the incumbrance would stand good if no 
annulled within one year of the plaintiff becoming 
aware of its existence, in the manner prescribed by 
2p 167 of the Bengal Tenancy Aot, [p. 072,00! 
Appeal against the decree of the Offieiati 

Subordinate Judge, Bankurab, dated the 
14th of July 1899, affirming that of the 
Additional Munsif, Bankurab, dated the 
llth of June 1898. 

Babu Digambar Ohatterjes, for the Appel. 
lanta. i 

Babu Moorari Lal Maeumdar (was absent 
at the hearing), for the Respondents, 

JUDGMENT.—This appeal arises under 
the following cireumsianoes:;—Lakhan was 
the holder of a separated 8.annas share of a 
Mokararitenure under Kailash Misra, the rent- 
free proprietor. Lakban had two sons Goday 
and Besharam, the interest of the latter being 
inherited by his four sons. Kailash sued 
Goday and his nephew for arrears of rent of 
the 8.annas Mokarari in question; and a oom- 
promise desree was passed whereby it was 
agreed, that Goday's moiety interest should 
be separated off from the moiety of Besha. 
ram’s sons each being deemed an independ. 
ent tenure. That deoree is dated the 23rd 
Marsh 1889, In exesution of the deoree tho 
-annas share belonging to Beeharam's song 
was put up for sale and was purehased on 
the 21st June 1890 by Surjya Narayan 
Gossain. Subsequently, Kailash sued Surjya 
Narain for arrears of rent, and in exeontion 
his 4-annas interest was purohased by the 
plaintiff on the 22nd January 1894, 

The plaintiff brought this suit on the 


‘allegation that he had been put in possession 


by the Oourtin May 18:4 and dispossessed 
by the defendants in the subsequent mont 
of August. 

The principal defendants, who are the 
appellants before ue, had in April 1879 
obtained a mortgage from three of Besha. 
ram’s sons of their interest in this tenure 
and recovered a mortgage-dearce on the 4th 
September 1899 against two of those sona 
(neither Surjya Narain nor the plaintiff 
being made & party to the suit) and in 
execution thereof, on “the Y3rd May 1894, 
themselves purchased the interest of those 
two sons respresenting one-fourth of the 
original Sannas Mokarari tenure, The 
defendants pleaded that the plaintiff was not 
entitled to deprive them of the interest thug 


a" 


'moguired beeause he had not annalled the 
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ineumbranee in the manner and within the 
time required by law. They also contended 
that the rent-deeréa in execution of which 
the plaintiff purchased the property wasa 
desree in respect of only a share of the 
tenure, and had, therefore, only the effect of a 
money-deoree, the sale in exeaution of whioh 
would pass no more than the right, title and 
interest of the jndgment.debtor, Both the 
lower Courts have held that these pleas 
are invalid, and Have given the plaintiff a 
deoree. The same eontentions are raised in 
the appeal before us. 

As regards the sesond of these grounds, it 
is urged that the Solenama decree, in so far 
as it went beyond the scope of a rent-deores 
and resited a separation of shares bstween 
the defendants, was invalid. It must, however, 
be sonoeded that the landlord and the tenure- 
holders were at perfeot liberty to divide the 
tenure by mutual arrangement. They did 
go in fast and evidenoed if not only by the 
Solenamah on. which the decree was based, 
but by subsequent conduct, first in the sale 
at whieh Surjya bought and afterwards at the 
sale in which the plaintiff bought. The 
agreement was a binding one between the 
parties, and its validity was not impaired by 
its being ineorporated in the deeree, The 
separated 4annas Mokarari was duly and 
effestively recognized by both landlord and 


tenante, and so the plaintiffs purchase 
must be regarded as that of an entire 
tenure. 


The next question whioh arises is, whether 


the plaintiff was entitled to sue for possession 
though he had not annulled the incum- 
branee set up by the defendants. This leads 
us to a consideration of some of the provi- 
sions contained in Chapter XIV of the Bengal 
Tenaney Ast. Sestion 159 enasts that where 
"a tenure is sold in execution of a decree for 
arrears due in respest thereof, the purahaser 
shall take with power to: annul the interest 
defined as incumbrances.” Section 161 in. 
dieates that a mortgage eomes within the 
defination of an ineumbranoe. In the pre. 
sent instanee it does not appear that the 
tenure was first pub up for sale under 
section 164 and then under sestion 165, 
It has been found by both the lower Oourts 
that the mortgage was not notified to the 
landlord so as fo make it a “registered and 
notified ‘insumbranee,” therefore, there was 
apparently no neoessity of first resorting to 
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the prosedure indieated in seotion 164. How- 
ever this may be, the purehaser under either 
of the two seotions 164 and 165 has power to 
annul an insumbranos and oan only do so in 
the manner preseribed by sestion 167, and not 
otherwise, He is required within one year 
from the date of the sale, or the date on 
which he first has notiee of the insumbrance, . 
whichever is later, to present to the Oolleotor 
an application in writing, requesting him to 
serve on the insumbranser a notice declaring 
that .the inenmbrance is annulled. This 
nation had not been taken either by the 
plaiotiff or by Surjya the previous tenure: 
holder but it will be remembered that in the 
suit brought by the defendant against some 
of his mortgagors neither Surjya Narain nor 
the plaintiff was made a defendant and the 
lower Oourte have found that they had no 
notice of the inonmbranee, and that the 
plaintiff was first made aware of it when it 
was pleaded in the written statement and 
they have further found that plaintiff was put 
in possession under his purchase and sub- 
sequently dispossessed by the defendants, 
That being so, wethink that the plaintiff had 
a good sause of astion and was entitled to 
recover the property from the defendants 
subject, however,’ to the condition that the 
insumbranse would stand good if not annul. 
led within one year of the plaintiff becoming 
aware of its existence. The plaintiff's right 
of nation which was good and valid when 
the suit was brought sould not be taken away 
by what was brought to his notiee for the 


‘first time in the defendant's written state- 


ment. 

Weare not now sonserned to enquire whether 
the plaintiff has not taken avy astion to annul 
insumbranes. We have only to see whether 
he hada right to be put in possession of the 
tenure at the time he brought his suit, and 
as we have found that he was so entitled we 
affirm the desree of the lower Court, with 
this reservation however, that the insum. 
branoe would stand good if not annulled 
within one year of the plaintiff'a knowledge 


thereof, and we dismiss this appeal but with- 


ont sosts, ag the respondent does not appear.. 


Appeal dismissed. 


* 
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ALLAHABAD HIGH COURT, 
CRIMINAL REFERENCE No. 808 or 1919, 
January 8, 1920. 
Present : :—Mr. Juatiea Piggott and 
Mr. Justice Walsh. . 
JOTI PRASAD AND OTHERS—-ÁPPLICANTS 
versus 


EMPEROR — Oreostre PARTY. . 
Penal Qode (Act XLV, of 1860), s, 187— Criminal 
Procedure Code (Act V of 1898), s, 42-—Refusal to 
goin Police in search of person whose abenan are 
unknown — Offence. , 


A person who declines to join a Police Officer i iu & 
search for the whereabouts of cértain persons with, 
‘a view to their arrest in the event of the search 
proving successful, does not thereby incur any 
criminal liability. [p. 674, col. 1.] , 


Reference by the Sessions Jodis; 
, Saharanpur, dated the 3rd Noyember 1919. 
Mr. Nehal Ohand, for the Applicants, 
. Mr. HR. Malcomson, Assistant Government 
. Advoeate, for the Crown. . 
. JUDGMENT.—This is a reference by the 
learned Sessions Judge of. Saharanpur, in 
.desiding whieh we, have had the advantage 
,of hearing the point very satisfactorily argued 
by Counsel on both sides The essential 
fasts are these, A Sub Inspestor of Police, 
, finding himself in a, oertain village in the 
north of the Saharanpur Distriot, received 
(information that persons, who had been eon. 
. eerned in a number of daaoities in that neigh- 
. bourhood, and who had resently committed 
M dacoity in a village about two miles off, 


. had been seen in a forest tract in his neigh.. 


, bourhood. He endeavoured to get a num. 
, ber of villagers to join him in an expedition 
, into that forest for the purpose of discover. 
‘ing the whereabouts and effesting, the arrest 
.of these daeoits, With this object in view 
. he ealled upon Joti Prasad, the losal agent of 
an absentee Zemindar, to join him and to 
. bring with him or, in the alternative, to 
lend him the use of a gun whioh was 
_keptin the Zemindar’s house under a license 
. personal to the Zemindar. He also aalled 
upon two other villagers, Ishri and, Agdi, to 
.join him. These three men refused to 
‘asoompany the Sub-Inspestor on his expedi. 
tion and Joti Prasad further refused to lend 
the Sub-Inspestor the use of the gun. The re. 
sult was that no suffisient number of villagera 
volunteered to join the Sub.Inspeator and 
that the latter gave np his intended expedi- 
„ion, . Joti Prasad and Ishri and Agadi have 
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been sonvisted by a Magistrate under seotion 
1&7 of the Indian Penal Code of having inten- 
tionally omitted to give assistanae to the Sub- 
Inspeotor which they were bound by law to 
render or offer. Whatever obligation lay upon 
these persons under the law is defined and 
limited by section 42 of the Code of Criminal 
Procedure.  Áecording to that section, as 
applied to the fasts of this oase, they wera 


.bound to assist the Sub-Inspeotor reasonably 


demanding their aid in the taking of any 
dasoits or suspested dasoits whom that 
officer way authorised by law to arrest, The 
Magistrate having eonvieted sll three men 
and passed sentences of fine, the learned 
Sessiona Judge of Saharanpur has referred 
the oase to this Court, being of opinion that 
the sonvistions are not in law sustainable, 
Having heard arguments on both sides we 
have some to the gonelusion that the learned 
Casos 
of this sort must be osrefully sonsidered 
on their own individal fasts, it would be 
easy to suggest oases in which a refusal to 


render active assistance in the arrest of an 


abssonding criminal, or to place at the dia- 
posal of a responsible, Police Officer material 
assistanaa, such as the use of a firearm or of 
means of losdmotion 
urgently required by the sironmstanoes of 
the ease, might involve a oriminal liability. 


We think the learned Sessions Judge has 


put his finger on what is the real weak- 
ness in the ease for the proseoution, when 


he says that the Sub. Inspestor’s request was 


for assistance in finding and arresting a 
number of unknown persons, whose presise 
whereabouts were also unknown at the 


‘time when the request for assistance was 


made. Obviously, the law does not intend that 
Police Offisers should have a general power 
of calling upon members of the publio to 
join them in doing the work for whioh they 
are paid such as tracing out the whereabouts 
of an abssonding oriminalor oollesting evi» 
densa to warrant his sonviotion, Taking 
the fasts of the present casa as they stand, 
and applying them to the presise words; of 
sastion 42 of the Code of Criminal Procedure, 
we think that the convictions in this sass 
were bad, besanse the assisi&noe of the ap- 
plisants in revision had not bsen invited 
to assist the Polise Ofi»er in the 
taking of any parsons * within the 
meaning of that sastion, Tha aorreot way 
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of looking at it is that they had been 
asked to join in a search for the whereabouts 


of oertain persons, with a view to their 
arrest in the event of the seareh proving 


suecessínl. We think this is a suflisient 
ground on whish to dispose of the 
reference. We accept, acsordingly, the 


referense of the learned Sessions Judge, set 
aside the sonvistion and sentence in this ease 
and direst that the fines imposed upon Joti 
Prasad, Ishri and Agdi, if paid, be refunded. 
Conviction set aside. 





CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No, 322 or 1919, 
August 7, 1919. 
Freseni:—Justioe Sir Asutosh Chaudhari, KT. 
July 29, 1919. 

Present:— Mr. Justice Newbould and Justice 
Sir Syed Shamsul Huda, Kr, 
SURYYA KANTA BHATTACHARYYA— 
ÁQQUSED— APPELLANT 
versus 


EMPHROR—Responpent, 
Criminal Procedure Code (Act V of 1898), s. 297— 
Trial by Jury—Misdirection, what amounts to. 


Where in a trial by Jury the Judge fails to dirett 


‘the mind of the Jury toa particular aspect of the 


case, or where he tells the Jury that the statement of 

one accused might be taken for what it is worth 
‘against a co-accused, this amounts to a misdirection 
sufficient to occasion a failure of justice and to 
vitiate the trial, (p. 650, col. 2.] 

Criminal appsal against the deosision of 
‘the Sessions Judge, Assam Valley Districts, 
‘dated the 5th May, 1919, 

FAOTS appear from the following dis- 
sentient judgments of Mr, Justice Newbould 
and Justice Sir Syed Shamsul Huda, Kt., 
dated the 29th July i9i9:— 

NEWBOULD, J.-This is an appeal by 
Suryya Kanta Bhattacharyya who has, been 
eonvieted on the charge of having committed 
breach of trust as a servant and has been 
sentenced to three years’ rigorous imprison- 
ment under seotion 408 of the Indian Penal 
Code. The appellant was tried jointly with 
one Ananda Kishore De before the Sessions 
Judge of the Assam Valiey Districts and 
& Jury. Both accused were sharged with 
having committed eriminal breaeh of trust 


ag servants. Ananda Kishore De was sharg- 
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ed with having made false entries in 
certain dosuments and hereby sommitted 
an offence punishable under section 477A 
of the Indian Penal Code and the appellant 
Suryya Kanta Bhattacharyya was sharged 
with abetment of this offense, The Jury 
unanimously found Ananda Kishore De not 
guilty of both sharges and bya majority 
of three to two found the appellant Suryya . 
Kanta Bhattacharyya guilty of the sharge 
under seotion 408, Indian Penal Code only. 

The oase for the proseoution, so far as it 
relates to the eharge on whioh the appellant 
has been convicted, is as follows :—In 
October last Suryya Kanta Bhattacharyya 
was Station Master and Ananda Kishore 
De was (Goods Clerk at Dumduma Station 
on the Dibrusadiya Railway, On the 18th 
Ostober, Golap Rai (P. W. No. 3) loaded a 
eonsignment of 135 bags of rice at Damduma 
Station to be sent to Rupai siding on the 
same Railway. For the freight and other 
charges on this consignment Golap Rai 
paid Rs, 10-4-0 to the Station Master, the 
appellant: but he credited Rs. 8.4.0 only ta 
the Railway Company and misappropriated 
the differense, rupees two, 

The oase for the proseeullon depends 
very largely on the evidenee of this Golap 
Rai. The verdist of the majority of the 
Jury shows that they aceepted his evidense 
and the learned Sessions Judge, in comment. 
ing on this verdiet, has stated that he sees 
no reason to distrust the evidence of Golap 
Whether Golap Rai should be believed 
or not was for the Jury to deside and we 
must accept their decision unless we are 
satisfied that there has been a misdirection 
inthe Jndge’s sharge to the Jury whieh has 
in fact oseasioned a failure of justice. It 
is contended on behalf of the appellant that 
there has been sush misdirestion, The point 
that was most strongly urged was that 
Golap Rai was an acoompliee and the Judge 
omitted to give the neeessary directions to 
the Jury as to the danger of sonvisting 
on the evidence of an aseomplice unless 
it was eoroborated in material particulars, 
In my opinion this sontention fails for the 
reason that Golap Rai was not an aceom- 
plise in the meaning of that word as used 
in sestions 114 (b) and 1838 of the Indian 
Evidence Act. It is not suggested that 
Golap Rai was an :aesomplioe in the 
offence for whieh the appellant has been 
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eonvieted nor in the other offence punishable 
under section 477A, Indian Penal Code, with 
whish he and his ao-asensed were charged. 
What is alleged, is that Golap Rai was an 
assomplice in a different fraud which was 
not the subject-matter of the trial, This 
accusation against Golap Rai is based on 
the following fasts. The 135 bags of rice 
sent from Dumduma on the 18th Ostober 
weighed 254 mannds. It was charged for 
as a consignment of 60 bags weighing 100 
maunds, the result being that Golap Rai had 
to pay less than half the amount he would 
have had to pay if the sorrect sharges had 
been levied, From this we are asked to 
infer that Golap Hai was oonspiring with 
the person responsible for the booking of 
the goods to defraud the Railway Company 
of the difference between the amount paid 
and the amount payable as freight, 
The appellant alleges a  Goconspiraoy 
bstween Golap Rai and the eo accused, but 
go far as the argument that Golap Rai 
was an assomplice is eonserned, if is im» 
material whether he conspired with the ap- 
pellant or the other  assused. The first 
answer to this argument is, aa stated by 
the learned Sessions Judge, that there is 
no evidence to support this allegatiog of a 
conspiracy between Golap Rai and either 
of the accused, There are suspicious facts, 
but this acousation was not investigated 
at the trial and Golap Rai was not given 
an opportunity of explaining these facts. 
An examination of his evidence shows that, 
instead of it being suggested to him that, 
he was paying too little, he was asked if 
he did not suspect that the Station Master 
was charging him more than the rate allowed, 
Secondly, I would hold that, even if the 
‘inference were drawn that Golap Rai was 
a party to a oonspiracy to defraud the 
Company, he would not be an assomplise 
within the meaning of that term as used 
in the Evidence Ast and the case-law on 
the duty of a Judge when charging a Jury 
as to the value of an ascomplice's evidence, 
The word ‘accomplices’ is not defined in the 
Evidence Aot or any other Indian Statute. 
An indication of its meaning may be found 
in section 337 of the Criminal Procedure 
Code. There the word 'aesomplice! ia used 
in the marginal note and the seetion itself 
refers to "any person,supposed to have been 
direetly or indirectly concerned in the offence 
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under enquiry.” Golap Rai was not concerned 
in the offence under enquiry. It was alearly 
put to the Jury that they must find that the 
eum of Hs.10-4 was paid by him as freight 
before they would eonvict the appellant on the 
charge under sestion 408, Indian Penal Code. 
If, as the Jury have found, Golap Rai paid 
this sum aa freight, he was not even indirectly 
concerned with the offence under enquiry. 
The meaning of the word ‘acsomplise’ was 
considered by Sir Subrahmania Ayyar, 
Officiating Chief Justice of the Madras High 
Court, in the ease of Ramaswamt Gounden v. 
Emperor (1), In that oase it was held that 
& witness, who was alleged to have assisted in 
the removal of the dead body of & murdered 
person from the plese of murder to the pit 
in which it was buried and delayed to report 
the murder, was not an accompliee and the 
rule of practise as to oorroboration had 
no application to the ease, So far as lam 
aware, it has never been held that a witness 
who is alleged to have taken part jointly 
with the acoused in an offence different 
from that for which the acoused is being 
tried should be regarded as an aesompliee 
so that the Jury must be told that it is 
unsafe to sonvieé on his unoorroborated 
evidence,’ In the present case l hold, that 
the learned Sessions Judge did not mis- 
direst the Jury when ha told them they 
should hold the appellant to’ ba guilty of 
misappropriation, if Golap Rai’s evidences bs 
believed, without warning them that it was” 
unsafe to sonvicé on his avidense unless it 


was oorroborated in material partion. 
lars. I should add, that there would 
be no diffisuly in the oase if Golap 


Rai were an accomplice in the offenca under 
enquiry since, in that case, his evidenss would 
be obviously falsas and the oharge would 
have failed nob on the ground that the 
principal witness required corrob3ration, bab 
because there was no evidence to support 
the charge at all if he were disbelieved, 
For the same reason, the ease would fail 
if the Jury held that Golap Rai paid the 
sum of Ha. 2 as & bribsand not as freight. 
The other points urged on behalf of the 
appellant can ba dealt with more shortly, 
It was said that the Jury should not have 
been told that the evidence of Golap Rai 
was corroborated, In my opinion, the learned 


(1) 27 M. 271 at p. 277; 2 Weir 803f 14 M, L. J, 226; 
1 Ov, L, J. 641. 
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Sessions Judge was right in saying: “If 
it is believed that it is necessary to apply 
io the Station Master when a whole wagon is 
required, this would be good sorroboration of 
Golap Rai’s evidence.” 1f the Station Master 
was the person to whom the application 
should have been made, the Jury would 
be justified in thinking it probable that Golap 
Rai did apply to the Station Master bimself 
‘as he says he did. 

Then it is seid that the 
not to have been told that they 
had to deeide whether to believe the 
proseeution witnesses Benoy Bhusan and 
Khetra Nath who tried to throw the respon- 
sibility on to the Assistant Goods Clerk, 
the other &eeused. Had not the Jury’s 
attention been drawn to the question of 
the oredibility of these witnesses there would 
have been a serious misdirection, Hach 
aesused threw the blame onthe other and 
the Jury sould not properly decide as to the 
guilt or innoeenee of the Assistant Gocds 
Clerk without sonsidering the oredibility of 
this evidence. 

Another point takenis, that the defenoe 
of the appellant was not properly put to the 
Jury. The main defence of the appellant 
was an attempt to throw the blame on his 
so-accused and this was clearly stated. It 
was contended that the defence that the 
Assistant Goods Clerk and Golap Rai were 
acting in collusion to defraud the Company 
in the manner mentioned above in relation 
to the point of Golap Rai being an ascomplice 
was nof properly put, But the learned 
Sessions Judge drew attention to the difference 
between the number of bags and their 
‘weight shown in the dosuments and their 
actual number and weight and said that 
this eould not be a mere mistake and must 
bave been intentionally misstated with the 
object of showing favour to the consignor 
‘and defrauding the Railway or in the alter. 
native the cfiser responsible must have 
accepted the -word of the oonsignor. At 
another part of his obarge he told the 
` Jury that it was argued that Golap Rai must 
have bribed the accused or one of 
‘them to oharge less than the full amount 
‘of freight and that they shouid sonsider 
‘whether, if* this were so, Golap Rai 
should be  disbelieved on this aasount. 
This shows that the attention of the 
‘Jury wasdrawn to the line of defence, 


Jury ought 
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There is one jawitesition: The Jury 
should not have been told that the state- 
ment of one acsused should have been 
taken for what it was worth against the 
other. Ae, however, the learned Sessions 
Judge was sareful to point out that these 
statements were of practically no value as evi- 
dense, I cannot hold that this misdireotion has 
ossasioned a failure of justice, 

A point was made on the basis of a remark 
in the eharge that certain evidenoa was 
wholly irrelevant. It is not quite clear 
whether the learned Sessions Judge used 
this word in the special sense in whish it 
is used in the Evidenee Ast orin its ordinary 
sense, The use of the qualifying adverb 
suggests that he did snot mean to use 
it as a term of law. It may be that the 
evidence was relevant to prove facts, that 
it was neeessary for the  proseoution to 


establish at the commencement of the trial 


but that owing to those facts being un- 
disputed this evidence did not require the 
Jury’s consideration. However that may be, 
it does not appear that this evidence 
could have had any inflnenoe on the desision 
of the Jury. 

The learned Sessions Judge in his sharge 
to the Jury has expressed his opinion on 
the évidence. But he did not do more than 
be was authorised to do by slause (2) of 
gestion 298 of the Code of Criminal Pro. 
cedure. He was eareful throughout bis 
charge to impress on the Jory that the decision 
of all questions of fact rested with them, f 

The sentence passed is not too severe. 

I would, therefore, dismiss this appeal. 

As my learned brother is of a different 
opinion, the oase will be laid before another 
Judge of the Court under the provisions of 
geation 42; of the Code of Criminal Pro- 
eedure. 

SHAMSUL Huna, J.—The facts, as disolosed 
by the evidense for the prosecution, are 
shortly these: Golap Rai, the Gumasta of a 
Marwari firm, on the Lith of Oatober 1918 
brought 135 bags containing about 258 
maunds' of rise to the Dumduma Railway 
Station and loaded them in wagon No. 2858 


‘for being sarried to Rupai Siding, the oon- 


signee being the Rupai Tea Estate, Again, 
on the 18th of Ostober he brought and 
loaded in wagon No. 1326 another 135 bags 
sontaining about 254 maunds ofries, There 
is no entry regarding the firat consignment 
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in the books of the Railway but as regards 
the sesond sonsignment the entries show a 
sonsignnient of 60 bags weighing 100 maunds 
and Rs. 8-4-0 as paid as freight, For the 
quantity shown in the books this was ad- 
mittedly the sorrect sharge. But the assount 
book of the Marwari’s firm shows that the 
astual amount paid for the sesond sonsign- 
ment was Hs. 10.4-0, 5. 6, two rupees more 
than the amount entered in the books of 
the Railway. The sharge under sestion 405 
relates to this sum. At the time of making 
these consignments the asoused No. 1 Ananda 
Kishore Dey was the Assistant Goods Clerk 
and the aesused No.2 Suryya Kanta Bhat- 
tasharyya, the appellant before us, was the 
Station Master. All the entries relating to 
the second consignment in the papers and 
registers of the Railway are in the hand- 
writing of the first aseused Avanda Kishore. 
If the eorreot quantity had been entered 
tbe correet charge would have been Rs, 20.4 
annas, The consignee thus paid Rs. 10 lesa 
for freight on the sesoud eonsignment but 
ealeunlated upon the weight falsely entered 
he made an exsess payment of Rs. 2, 
These fasts are undisputed. These irregu- 
larities having some to the notice of the 
Traffic Manager, Mr. Anderson, there was an 
investigation by a Oriminal Investigation 
Department Officer ag the result of whioh the 
two aceused were placed on their trial on a 
eharge under sestion 408 agaitist both of 
“them. There was also & charge under ses- 
tion 477A against the first aesuaed Ananda, 
and asharge for abetting the said offense 
against the second aesused Suryya Kanta. 
The defenee of Ananda Kishore was that 
he had nothing todo with the transaction 
exeept that he made oertain entries under 
the direstion of Suryya Kanta, In the same 
way Suryya Kanta’s defense was that be left 


these. matters to the Assistant Goods Clerk | 


and that he had no knowledge of the frand 
eommitted by Ananda Kishore. Under the 
rules, the responsibility rested with the 
Station Master but, as the learned Judge 
pointed ont, this theoretic responsibility must 
be distinguished from oriminal liability. 

On these facts, and apart from the evidenas 


of Golap Rai, to whioh [ shall refer later the | 


offense disclosed against the person who 
reseived the money was either that he reoeivad 
the extra Rs. 2 as bribe or that he som- 
mitted eriminal breach of trust in respeoí 
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of that sum, The oase was one of reseiving 
& bribe ifit is assumed that Golap Rai 
knew that ho was paying more than the 
proper sharge, from whioh it may be reason- 
ably inferred that the exeess amount was 
paid by way of bribe to essape liability 
for the extra Re, 10 that was ehargeable 
for the wholeaonsignment, bnt it was sriminal 
breash of trust if the whole amount waa 
paid as freight and a part of it, viz., Rs, 2 
was misappropriated. From the fasts, aa I 
have stated them, itis diffiault to imagine 
that Golap Rai was an honest sonsignor 
and that he was no privy to the fraud that 
was committed on the Railway. It appears 
that to sonatitute an aesomplise there need 
only be the intention of assisting in the 
commission of a erime, but he need not 
know exastly what crime is being eommitted, 
This was the view taken by Lord Chief 
Justice Isanes in the casa of Charles Oratchley 
(2) in whioh referanea was made in the oase of 
Rex v. Lord Baltimore (3), Even if Golap Rai 
was not an accomplice in the technical 
sense of the term, his evidence was no 
better than that of an sscomplise and 
should have been dealt with on that footing; 
Queen v. Chando Ohandalinee (4), Alim. 
uddin v. Queen-Empress (5) and Ishan 
Ohandra v. Queen-Em^ress (6), Golap Rai 
admits ‘being in the service of the Marwari 
firm for the last eight or nine years. He saya 
that for the first sonsignment he was sharged 
only Rs. 7 and that when an exaess amount 
of Rs, 3-4 as. was eharged for the sasond sons 
signment he grambled but Suryya Kanta told 
him it was all right. Subsequently, he modi- 
fied this statement and said he did notasi 
the Station Master why the amount charged 
for was in exeess of the amount charged on 
the 11th. Whilst Golap Rai or his employer 
saved about Rs. 10 the Railway Official, 
whoever he was, gained only Rs. 2. It ig 
insconeeivable that the Railway Offeials 
charged Golap Rai Rs. lO less for hig 
benefit or for the benefit of hig 
employers without his somplicity. How. 
ever, it is not for me to find the faota, 
The Jury have acquitted Ananda and haye 
eonvieted Suryya Kanta only, The oase 


(2) (1918) 9 Cr. App. Rep. 282. 

(8) (1763) 4 Burr. 2179; 98 E. R. 186. 

(4) 24 W. R. Or. 66. * 
(6) 28 O. 861; 12 Ind. Dec. (xN. s.) 241, 
(6) 21 O. 328, 10 Ind, Dec, (N, s) 850, . 


678. 
SURYYA KANTA b, EMPEROR, 


against Suryya Kanta as pointed out by the 
learned Sessions Judge depends entirely on 
the statement of Golap Rai to the offect 
that he transacted the business with the 
Station Master alone and paid him the 
money. It seems to me that, upon the fasts 
as I have stated them, the Jury had ample 
materiala upon which to hold that Golap 
Rai was an acsomplice and that the extra 
Rs. 2 was paid as bribe either to the 
first or the second. ssoused. It was due 
to the appellant that the 
Judge should have explained to the Jury 
what sn aesomplise was, should have 
asked them to say upon the faets before 
them whether Golap Rai was or was not an 
accomplice, The Jury should then have been 
told that if Golap Rai was a party to the 
conspiracy to sheat the Railway Company 
he was an acaomplice and it was not safe or 
proper to convict upon his evidence without 
corroboration on material particulars, He 
should have also explained to the Jury, 
what was the nature of sorroboration neses- 
sary in such eases: Jamirudd: Masalli v. 
Emperor (7), Inatead of that, the learned 
Judge told the Jury that Golap Rai was 
an independent witness, that he was not 
eonneeted with the Railway and that he had 
ro interest in the sussesa of the prosesution, 
With reference to the argument that Golap 
Rai was an accomplice, the learned Judge 
observed as follows : " It is, however, argued 
that he must have bribed tbe aseused or 
one of them to charge less than the aorreot 
amount of freight. Thia is possible but 
ibere is no evidence to show that he did 
so and the aceused are not being sharged 
with accepting a bribe in aonsider- 
ation of showing favour to Golap Rai. 
Tke Jury should, therefore, consider whether 
Golap Hai oan be sonsidered as an accom- 
plise in this oase, and also whether, if he 
dia give a bribe to either of the aesused, 
he should be regarded as a person of lesa 
than average morality and on that geeount 
to be disbelieved.” These observations are 
open to serious objections: First, if Golap Rai 
was in the sunspiracy, he was an aceomplies 
and if made np difference that the advisers 
of the Crown instead of oharging Suryya 
Kanta for reseiving a bribe charged him with 
erimingl breach of trust; secondly, the Judge 
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should have distinotly told the Jury that it 
was not enough to find that Golap Rai paid 
Rs. 10.4 as. and the amount eredited was 
Rs, 2-4 0 but they must be satisfied that the 
whole amount was paid as freight and if the. 
extra Ra. 2 was paid as bribe the sharge under 
section 408 sould not stand. But, instead of 
saying this, the learned Judge told the Jury 
that there was no evidence to show that Golap 
Rai had paid a bribe. There was no direct 
evidenee but the eireumstantial evidence was 
ample to justify the Jury in coming to the © 
eonelusion that the extra Rs.2 was paid by 
way of bribe and not as freight. By this. 
expression of opinion the learned Judge shut 
oub the Jury from holding that Golap 
Rai had really paid a bribe so that the charge 
under seotion 408 was not established. 
Thirdly, it was not enough, assuming that 
Golap Rai was an aesompliee, that he should 
be regarded as a person of less than average 
morality and on that aecount to be disbelieved. 
There is nothing to prevent a man of low 
morality being believed by a Jury, but if that 
person isan aesomplise the law says that it is 
unsafe to eonviet on his unoorroborated 
testimony and easts upon the Judge the duty 
of warning the Jury against asting on sueh 
testimony. This duty has not been disoharged 
in the present oase. 

Again, referring to the rules and aotual 


‘practise and to the evidenee of Golap Rai 


that he applied to the Station Master for a 
whole carriage, the learned Judge said, “if 
it is believed that it is nesessary to apply 
to the Station Master when a whole wagon 
is required this would be a good sorroboration 
of Golap Bai's evidenes.” Although, at the same 
time, the learned Judge pointed out that the 
evidense of Mr. Anderson and others showed 
that this duty was generally performed by 
the Assistant Goods Olerk and that the 
Station Master would not in ordinary eases 
even know about it, he ought to have told 
the Jury that the sorroboration required must 
be something that sconnested the &eeused with 
the erime. If Golap Rai was an aocompliae, 
his statement that he applied to the Station 
Master would not, in my opinion, be eorroborat- 
ed by the mere cireumstanse that the rules 
required such applications to be made to that 
officer, The corroboration must be by 
evidence sufficient to connect the assused with 
the offence charged. The mere existenee of the 


rules is not sueh eorroboration 
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On these grounds I think that the verdist 
of the Jury in this case is vitiated by mis- 
direotion and want of proper direstion and 
that a fresh trial should be ordered. If the 
Jury had been properly dirested, it is likely 
that they would have brought a verdict of 
not guilty against the appellant and such a 
verdist would have been amply justified by 
the evidence. : 


I regret I have to differ in this oase from 
the desision of my learned brother. 


Babus JD, N. Begcht and Heramba Lal 
Sanyal for the Asoused, 


Mr. Orr, for the Crown. 


JUDGMENT. 


CnaíupBURI,J.—' The appellant, a Station 
Master, was tried jointly with another, a 
Goods Clerk, before the Sessions Judge of the 
Assam Valley Distriets and a Jury under 
section 408, Indian Penal Code, for criminal 
breash of trust as railway servants. The 
Goods Clerk was also charged under seotion 
477A for fabrieation of oertain entries and 
the appellant with abetment thereof. 


The Jury ananimously found the Goods 
Clerk not guilty of both sharges ; thet major- 
ity, however (3 to 2) found the appellant 
guilty under seotion 468, The Judge agree- 
ing with the majority has sentenced him to 
three years’ rigorous imprisonment. Hence 
this appeal, It was heard by the Criminal 
Bench, but, owing to a difference of opinion, it 
has some before me under seotion 429, Ori- 
minal Prosedure Code. 


The fasts are shortly these. Ong Golap Rai 
(P. W. No. 3), the Gomasta of a Marwari 
firm, on the 18th Desember 191%, loaded 135 
bags of rise weighing about 254 maundas in 
a wagon at the Dumduma Station to be sent 
to Rupai Siding and they were so sent. The 
proper sharge for, the consignment was 
Rs, 20-11-0. The Railway Books show an 
entry of Rs, 8-4-0 against this item which is 
put down as 60 bags weighing 100 maunds. 
The entry in the Rokur of the Marwari firm 
shows a debit of Rs. 18.4.0, namely, Hs. 2 
more. Theacstual quantity proved to have 
been sent was 254 maunds and the railway 
books at Dumduma contained untrue entries. 
Rs. 8-4-0 is the proper sharge for 100 maunds, 
but, having regard to the quantity, . the Rail- 
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way should have been paid Ra, 19.7.0 mora, 
Golap Rais statement is that the Station 


‘Master asked Rs. 10-4 O fram him as freight 


and he paid that sum.’ The entries in the 
Railway Books were made by the Goods Olerk 
and his statement is that he made them 
under the directions of the Station Master 
aesused. The Station Master said he had left 
these matters to the Goods Olerk and knew 
nothing about them. Under the rules the 
responsibility rested with the Station Master 
and applioations for wagons are to be 
made to him. Two Railway witnesses, namely, 
Binoy Bhusan Das Gupta, Booking Olerk 
and Signaller (P. W. No, 13), and Khetter 
Nath Biswas, Trains Olerk (P W. No. 14), 
deposed that the practice at that Railway 
Station was that applisations for wagons 
were made to the Goods Olerk and that he 
was in shargs of booking and loading aon- 
signments of gonds, but the Station Master 
received the total amount of the, day's 
reseipts in the evening from the Goods 
Clerk. 

I agree with Shamsul Huda, J, that 
the offense in respect of the sum of Rs, 2 
was either ressiving a bribe, or that 
of eriminal breash of trust. The sonsignor 
says that he paid Rs. 10.4.0 altogether. He 
is benefited to the extent of Rs, 10.70 
the Railway lost Rs. 12-7-0 and Rs. 2 went 
into the poskets of the offiser who re- 
eeived the freight, as in the Railway Books 
Rs. 8-4-0 only was entered, It is diffisult to 
believe that the Gomasta of a Marwari firn 
who has done business there for eight or 
nine years did not know or try to find 
out the scorrest freight. Hither the son- 
signor had to bear the eost orthe sonsignes, 
but the eonsignor had to pay it in the first 
instanee, The Railway reseipt or invoiae 
would have shown the amount aotually 
paid. It is not fortheoming. Golap Rai 
says he did not ask fora reseipt as it did 
not oaeur to him that it was  nesemsary. 
How did he think the eonsignee was going 
to get delivery without a raseipt or invoice? 
He said he had no experienae of Railway 
receipts, but had seen other people using 
them. Being pressed in  eross examination 
he said he did not ask, for a Railway 
receipt but the Station Master said of his 
own asoord that as the goods were going 
to a siding there was no meed for one. 
He had on a previous oesasion genk a 
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milar quantity of ries from the same 
station to the same Siding and says he 
paid Rs. 7 then. He says he grumbled 
when he was asked to pay Rs. 10-40 on 
this oseasion and was told that was the 
right amount. Then he varied the state- 
ment and said be did not ask the Station 
Master why the amount sharged was 
larger on this ossasion. I agree with 
Shamsul Huda, J., that it is diffieult to 
conceive that he was an honest sonsignor 
and that he was no privy to the frand 
sommitted on the Railway. His story is 
that he was asked to pay Rs. 10 4.0 as 
freight and paid it and reliance is placed 
on: the entry in his book, whieh stands 
thus "Rs. 10-4 0 in eash for railway freight, 
Railway reoeipt for 135 bags.” The men- 
tion of Railway reseipt in it is notiseable. 
It does not mention the weight, although 
other entries in his -book sueh as Exhibits 
20 (5), 20° (1), 20 (2), 20 (4). mention 
both the number of bags and weight. He 
is paid by the weight. These faots do not 
appear to have been put before the Jury 
in connestion with the oredibility of Golap 
Rai. No doubt the eharge is under sestion’ 
408 and that depends upon the truth of 
the statement of the witness Golap Rai 
that- he paid Rs. 10-4-0 as freight, but if 
he paid Ra. 2 as a bribe to eharge him 
less than the astual freight payable, he 
was olearly an assomplice in respect of an 
offence under sestion 161, Indian Penal 
Oode, which is clearly an alternative case 
practically’ upon the same facts. 1 think 
it was inoumbent npon the Judge to direct 
the mind of the Jury to this aspest of 
the case and his failure to do so is & 
gerious misdirestion as the ease practioally 
depends upon the evidence of Golap Rai, 
The learned Judge merely said this: “It 
is, however, argaed that he must have 
bribed the a&esused or one of them to 
charge less than the correct amount of 
freight. This is possible, but there is no 
evidence to show that he did so and the 
acsused are not being charged with assept- 
ing a bribe in consideration of showing 
favour to Golap Rai. The Jury should, 
therefore, acnsiger whether Golap Rai oan 
be considered as an ascsmplice in this 
oase, and also whether, if he did give a 
br'b^ to either of the aasased, he should 
be Fegatded as a person of Jess tian 
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average morality and on that account to 
be disbelieved." I agree with Mr. Justice: 
Shameul Huda that ‘these observations are - 
open to serious objestion: First, if Golap Rai 
was in the conspiraey, he was an acgompliee 
and it made no differensa that the advisers . 
of the Crown instead of sharging Suryya.. 
Kanta for reseiving a bribe charged him, 
with sriminal breach of trusi; secondly, the. 
Judge should have distinetly told the Jury 
tbat if was not enought to find that Golap 
Rai paid Rs. 10-40 and the amount oredited 
was Rs, 3-40 but they must be satisfied 
that the whole amount was paid as freight 
and if the extra Rs. 2 was paid as bribe 
the eharge. under sestion 408 sould not 
stand. But, instead of saying this, the 
learned Judge told the Jury that there 
was no evidence to show that Golap Rai 
had paid a bribe. There was no direet 
evidense but the eireumstaatial evidenea 
was ample to justify the Jury in coming 
to the sonelusion that the extra Rs, 2 
was paid by way of bribe and not as 
freight. By this expression of opinion the 
learned Judge shut ont the Jury from 
holding that Golap Rai had really paid a 
bribe so that the sharge under section 408 
was noj established.” Newbould, J., also 
says that if Golap Rai paid Rs. 2 as bribe 
and not as freight, the oase failed. The 
evidenoe of Golap Rai about the payment 
stauds uncorroborated. He said he asked 
the Station Master for a wagon and was 
told the freightto be paid. That also is 
not corroborated by any other evidense, 
]t seems to me also that sufficient attention 
was not called to the evidense relating to 
the praetiqp said to have been followed at 
this Railway Station abont the sonsign- 
ment of goods and applications for wagons, 
If the general rule about applications for 
wagons can be treated as sorroborating the 
atatement of Golap Rai that he applied 
to the Station Master, it is slear that if 
the practice as stated by the two witnesses 
was true, jt went against it. 

I agree with Mr. Justise Newbou ] 
that the Judge misdirected when he told 
the Jury that the statement of one &osused 
might be taken for what it was worth 
againat the other The Judge, no doubt, 
added that it was practically of no value 
as evidence, but ina dasa where thera is go 
little evidenee. on the main point consider. 
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able value may have been attached to 
these statements, 

I think, on the whole, the misdiregtions 
above referred to were serious and have 
osonsioned a failure of justice and the 
sonvistion ought to be and is ascordingly 
set. aside and the asoused diseharged. ` 

I have: been told that the whole of ths 
evidenee available has been given in this 
ease, and as it depends upon the evidence 
of one man who may have beena partiei- 
pator in the fraud on the Railway, and 
the &ssused has already been in ‘jail for 
some months, I do not think that, in the 
eireumstanoes, a re-trial should be ordered. 


Appeal allowed: Oonviction set aside; 
Accused discharged, 


ALLAHABAD HIGH COURT. 
OURIMINAL Misceitansous No, 216 or 1919,] 
Desember 10, 1919. 
Present:—Justise Sir George Knox, Kr. 

SITAL nS Mae 


EMPEROR Akan NIHAL AND 


OTHERS— OPPOSITE PARTIES. 
Oriminal Procedure Code (Act V of 1808), s. b26— 
Application for transfer — Magistrate displeased, whether 
sufficient ground for transfer. 


The fact that a Magistrate by his attitude shows 
that he is displeased with an acoused pefson is not a 
sufficient ground for transferring a case, 


Miseellaneous applieation for transfer 
under seotion 526 of the Criminal Prosedure 
Code. 

Mr. Harnandan Prasad, for the Applicant. 

The Government Advocate, for the Crown. 

JUDGMENT,—This is an application for 
transfer of what is oslled a Criminal Case 
No, 177.11 of 1919 from the Court of a 
Magistrate of the First Class of Basti to that 
to any other Magistrate in the Distriet. 
The application is supported by an affidavit, 
It is alleged in the so-called affidayit that 
the Magistrate, without hearing any of the 
applicant's witnesses. and without .any ease 
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being instituted under section 107 of the 
Criminal Prosedure Oode, has called upon 
the applicant to show eause why he should 
not be required to file a personal bond in 
the sum of Rs, 1,000 with two sureties in the 
sum of Hs 50) eash, but the other side have 
been required by the said Court to show 
cause why they should not be required to 
file a personal bond for Hs. 500 each with 
two sureties in the sum of Rs, 250 eaoh 
for one year, The applieant proceeds to 
say that this Magistrate has, on various 
oesasions, shown by his attitude that he 
is displeased with the applieant and many 
times when he has gone to file some applica- 
tions he haa turned the applicant ont of 
Court and refused to receive his applications 
and threatened to send the applicant to jail. 
That, on three oscasions, dates specified, 
the applicant made  applieations before 
the aforesaid Magistrate but he refused to 
take them. That the Magistrate has been 
threatening to send the applicant to jail 
and has been expressing his displeasure in 
various ways, such waya are not specified, 
and has started proceedings against the 
applicant under seetion 107 of the Criminal 
Prosedure Code, I understand, then, by this 
application that what the applicant wants 
transferred is the requisition of the Magis- 
trate under seotion 107 of the Criminal Pro- 
cedure Code that the applicant shall show 
eause why he should not Le ordered to 
execute a bond for keeping the pease. Now, 
the only person who oan deal with pro- 
seedings of this kind, [seotion 107, slause 2, 
are proceedings where the person informed 
against (apparently the applicant in tha 
present oaee) or the place where breach of the 
pease is apprehended is within the local-limits of 
such Magistrate!s jurisdiction J istheM agiatrate 
within the loeal limits of whose jurisdiotion 
the applicant resides, In the argument ade 
dressed to mel have been more than onsa 
informed that the Magistrate who issued the 
requisition is the Sub. Divisional Magistrate. 
I have not been informed either by the 
affidavit or elsewhere that there is any other 
Magistrate who bas jurisdistion in this Sub- 


' Division except the Magistrate who has 


issued the requisition ande I also doubt 
very much indeed, whether under sestion 
026 of the Oode of Orim‘nal Procedure 
I have power to transfer this procoeding. 
It is not an enquiry and it is not atrial, 
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Thera is no offense. What the Magistrate 
appears to be intending is to prevent an 
offense being seommibted within his juris- 
distion. But, over and above these two 
objections whieh appear, on the fase of the 
proceeding, sufficient onuse has not been 
shown to me that a fair and impartial 
enquiry or trial sannot be had before this 
First Olass Magistrate. It seems fo me, 
after: hearing the argument, that the 
applicant has been offended by certain 
applisations of his having been returned to 
him and from the Magistrate’a refusal to 
reseive applisations he apprehends that the 
Magistrate is displeased with him and that 
the matter will not be impartially enquired 
into. : The learned Vakil who appeared 
for the applicant put forward what he says 
were explanations furnished by the Magis- 
trate eonserned. How the said Vakil got 
hold of these. Ido not know but I do not 
think that.the matter spesified in the aff- 
davit amounts to more than exaggerated 
language. For all these reasons, I am 
not prepared to order a transfer. The 
applieation is dismissed, I am informed by 
the learned Vakil that he is in possession 
of a aertified copy of the Magistrate’s expla» 

nation, i 


Application dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
ČRIMINAL APPLIOATION No. 69 or 1920, 
June 15,1920. 
Present; —Mr. Wazir Hasan, A. J. O. 
ASHIQ ALI AND OTHERS—JÀOQUBSED 
i — APPELLANTS 
. versus 
EMPEROR—QOMPLAINANT— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 117— 
“General repute’, meaning of—General repute, evidence 
of—Character, evidence &f—Personal opinions, admis. 
sibility of. 
Evidence of personal opinions as to the character 


of an accused person in inquiries under section 117 
ofthe Code of Criminal Procedure is inadmissible, 
[p 884, col. 2j. . 

Every man.is conscious as to what his general 
reputation is and by necessary association of.ideas 
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he is also conscious of the limited or the extensive 
circle, as the case may be, within which his reputa- 
tion generally exists. The opinion held by the body 
of persons within that circle as to his character is 
his “general repute.” Evidence which discloses the 
opinion of such persons collectively is, therefore, 
evidence in proof of general reputation. [p. 684, col. 
2 


Evidence of general repute is evidence of a fact 
which could be heard, and eyidence of only such 
witnesses is admissable who say that they heard 
the general reputation of the accused te be so and 
so. Evidence, therefore, "which only repeats what 
the witnesses heard from some’ specified individuals 
willbe purely hearsay and as suoh inadmissible. [p. 
685, col. 1.) 


Appeal against the order of the District 
Magistrate, Sultanpur, dated the 7th Febuary 
1920, sonfirming that of the Magistrate, 
First Class, Sultanpur, dated the 13th January 
1920. 

Mr. Har Dhian Ohandra, for the Appli- 
cant. 

The Government Pleader, for the Crown. 


JUDGMENT.—-On the basis of informa: 
tion received by means of a report, dated 
the 20th October 1919, from the Sub- 
Inspector of Polisa Station Bazar Shukul, 
to the effeet that the parsons named therein 
were by habit robbers and habitually com- 
mit extortion, Mr. Jagdish Prasad, First 
Class eMagistrate (Deputy) of Sultanpur, 
resorded an order on the 15th November 
1919 in terms of sestion 112 of the Code 
of Criminal Prosedure, giving the substance 
of the information received and oslling upon 
the appleants and two others to show 
cause why they should not be ordered each 
to furnish security to be of good behaviour 
for one year in the sum of Rs. 100 in 
his own bond and also one surety for the 
same amount, Summonses^ were issned 
requiring the applisants to appear,. and on 
their appearance they were put on trial 
under gestion 117 of the Code of Criminal 
Proaedure. In the eourse of the enquiry 
twenty-two witnesses were examined on 
behalf of the prosecution and 34 on behalf 
of the defense. Inthe result, the learned 
Deputy .Magistrate passed an orler on the 
13th January 1920, direoting each of the 
applisanta to "exesute a personal bond ina 
sum of Rs, lOO and provide a respectable 
security for Hs. 100 to be of good sharaater 
for one year.” An appeal was preferred 
from this order to the District Magistrate 
of Saltanpur, who dismissed it on the 
7th Febuary 1920, Aggrieved by the last 
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order the applicants have moved this Court 
in its sriminal revisional jurisdiation, 

The only point argued before me was 
in relation to the nature of evidense upon 
whioh the learned Deputy Mazistrate has 


acted. It was sontended that the evidense 


led by the prosecution in this ease is in- 
admissible in law and, therefore, it sould 
not form the basis for the order of son- 
vietion which has been passed against the 
applieanta, 

Section 117, sub-sestion (3), of the Code 
of Oriminal Prosedure is as follows:—~ 
“For the purposes of this sestion the fact 
that & person isan habitual offender may 
be proved by evidence of general repute or 
otherwise.” It is slear to my mind that 
the word ‘otherwise’ nsed in the pre-quoted 
gub.aeetion does 
of the rules of evidence as enacted in the 
Indian Evidenee Act, Evidence may be 
tendered by the prosesution in this proseed- 
ing of the existence of the fact that the 
assused are ‘by habit robbers, or habitually 
eommit extortion,’ and of such other facts 
as are deslared by the Indian HEvidenas 
Act to be relevant, and of no others. (Vide 
gestion 5 of the Indian Evideuse Ast, Aat 


I of 1872). Part II of that Aot deals with - 


the manner of Proof of Faots in Issue and 
of Hasta Relevant thereto, All evidense, 
therefore, whether of 'general repute or 
otherwise’ must be in striet assord with the 
law of evidence both as regards quid proband- 
um and modus proband. 

Evidenoe in inquiries contemplated by seg- 
tion 117 of the Code of Criminal Procedure 
must, in the nature of things, consist of 
evidense relating to the ‘sharaster’ of the 
acoused. Seotion 54 of the Evidence Aet 
(I of 1872) excludes evidense of bad character 
of an aooased person unless evidense has 
been given that he has a good charaoter, 
in whioh oase it besomes admissible, Er 
planation I to that seotion, however, provides 
an exception in oases in which the bad 
sharaster of any person is in itself a faot 
in issue. This exception, therefore, is an 
express sanction for the admission of evi” 
dense as to the bad character of.aa accused 
person in inquiries under seotion 117 of 
the Code of Criminal Procedure, Of course, 
the ‘bad oharaeter’ in issue in sush in. 
quiries is always of the nature speoified 
in section 110 of the same Qode and 
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evidenee will not Le admitted to prove 
‘bad character’ of any other nature. For 
instanoe, no evidence will be permitted 
to show that the aseused is a habitual 
drunkard, or a habitual profligate or a habitual 
gambler. 

The Explanation to section 55 of the 
Evidence Ast (I of 1872) is of great import. 
ance in this connection. 

It i is a8 follows:— 

"In sections 52, 53, 54 and 55, the word 
'eharaeter' ineludes both reputation and dia- 
position; but (exeept as provided in seetion 
54) evidence may be given only of general 
reputation and general disposition; and not 
of partisular acts by whioh reputation or 
disposition were shown.” (The exeeption 
in brackets in the above explanation was 
intordueed by section 7 of Aot IIT of 1891.) 
This explanation makes it abundantly elear 
that in inquiries under section 110 of the 
Code of Criminal Proeedure the ‘character’ 
in issue of the saeeused person may be 
proved by evidence both of general 
reputation and of general disposition as well 
as of particular acts by which reputation or 
disposition were shown, It follows, there- 
fore, that inquiries under seetion 117 of the 
Code of Criminal Prosedure may extend over 
a very wide range. 

The foregoing analysis of the several 
provisions of the law of evidences brings 
me to the point also raised at the Bar, 
whether personal opinion of a witness as to 
the bad eharacter of an  aesused person 
in an inquiry in question is admissible evi- 
dence. Is a statement by a witnesa— In 
my opinion (or L think) the aceused A, B 
and © are robbers or (habitual robbers)’ 
good evidence in law?’ In my judgment 
such evidence is inadmissible, It obviously 
does not fall either within the  eategory 
of evidence of 'general reputation and general 
disposition’ or of 'partieular asts by whioh 
reputation or disposition were shown,’ To 
admit sush evidense and then to aet on it 
amounts to a complete surrender of the funs- 
tions of the Judge. The judgment of the 
witness would be substituted for the judgment 
of the Court and that, too, on a question which 
is the faot in issue, It follows, that if a 
Court bases its order on suoh evidense, it 
really exercises no judgmegt of its own 
but gives effest to the judgment of the 
witness, (Beste Law of Evidenoe, llth 
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Edition, sestiou 511, 
said before that no evidence is admissible 
unless it relates to facts in issue or fasta 
deslared to be relevant thereto by the 
provisions of the Indian Evidence Ast. 
Sestion 146 provides for admission of 
evidence by means of sross examination 
relating to character’ of a witness, Sestion 
135 clearly allows evidenee to be produced 
to impeach the credit of a witness. Under 
sub-sestion (l) evidence would be allowed 


to be given of the general reputation as: 


well ag of opinion, founded on such know- 
ledge as the person giving evidenss has, 
of the witness, whose verasity is impeashed 
by him. I sonseive that the law on this 
subject is the same in England as above 
though the sesond part of it has not remained 
unquestioned. See Taylor, seotion 1470A 
and compare Reg. v. Riley (1). 


Sestion 55 of the Evidenee Ast (Act 
I of 1872) declares that in eivil oases the 
fact that the ‘character’ of any person is 
auch as to affeet the amount of damages 
whieh he ought to reseive is relevant. 
There, again, evidence as to 'eharaoter' 
wil be eonfined to evidence of general 


reputation and general disposition (see 
the explanation to that section), By 
necessary implication, evidence of perc- 


sonal opinion as to the 'eharaoter' of a 


party . will be  exeluded—Compere the 
decision of Mr. Justice Cave (now Via- 
sount Cave) in the oase of Scott v. 


Sampson (2). | 

Eviderce of ‘general reputation’, however, 
involves to a oertain extent evidence of 
opinion but thatis of the belief or opinion of 
a body of persons, whioh is essentially differ- 
ent from individual opinion. The general 
rule, therefore, that individual opinions are 
inadmissible in proof of fasts holds good 
even with reference to evidence relating to 
‘sharaster’ either in a sivil or a criminal 
proceeding, the only exseptions recognised 
by the Evidence Aot being those .whiohI 
have mentioned before. 

To the broader rule of inadmiassibility 
of opinions in proof of all questions of 
faot, the Indian Law of Evidence pres. 
eribes exoeptions by spesifio provisions cf 

(1) (1887) 18:0. B. D. 481; 66 L. J, M. C. 52; t6 L. 
T, 871; 85 W. R. 882; 16 Cox. C. O. 191. ; 

(2) (1882) 8 Q. B. D. 49); 61 L. J. Q. B. 380; 46 L, 
T, 412; 30 W, R. 641; 40 J, P, 408, 
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the Ast. These exeeptions are -in general 
asoord with those whioh are resognised 
also by the Law of Evidenee obtaining 
in England. They are as follows: — 

1. Matters of pedigree (seation 
elause 5, and section 50), 

2. Customs and publio rights (section 
32, clause 4, and sections 48 and 49). 

3. Identity of handwriting, point of 
foreign law, or of ssience or art (sestions 
45 and 47). 

This is the whole field which is sover- 
ed by the exseptions and thereis no other 
exseption besides them. I, therefore, must 
hold that the evidence of personal 
opinions as to the sharacter of an seoused 
person in inquiries under seotion 117 of 
the Code of Criminal Procedure is in- 
admissible, 

As to what constitutes a man’s ‘general 
repute’ (seetion 117 of the Code of Orimi- 
nal Procedure) or ‘general reputation’ 
(sestion 55, Evidense Act), I amof opinion 
that the idea sonveyed by those words ia. 
well understood. Every man is certainly 
conseious as to what his general reputation 
is and by necessary association of ideas, 
he is also conssious of the limited or the. 
extensive’ sircle, as the sasemay be, within 
whioh his reputation generally exista, 
Now, the opinion held by the body. of 
persons within that sircle as to his character 
is, to my mind, his ‘general reputaticn,’ 
The evidense whish dissloses the opinion 
of such persons ocollestively is, therefore, 
evidence in proof of ‘general reputation,’ 
and what that circle is is also sapable of 
being easily proved. [t is impossible, however, 
to define th® limits of the circle. It must 
vary acsording to the position and sircum-- 
staneea of every particular indiydual. As 
I said before, the whole idea is batter 
understood than oould be defined with any 
logical precision, I eannot help reproducing 
here, what appears to me as the best 
epitome of expositions of the term 'general 
repute’ frorh an Amerisan ease quoted by 
Mr. Wigmore in his Law of Hvidenoe, 
Volume II, page 1959, Edition 1904 — 
ao O, J., in Pickens v. State 

3): 

"General reoutation eonsiats in what is 
generally thougat of one by those among 


32, 


(8) (1884) 61 Miss. 666. 
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whom he resides and with whom he is 
‘ehiefly conversant. ‘Common opinion’; ‘that 
in whieh there is genere] sonour- 
rende; the prevailing opinion in that circle 
where one's ocharaoter is best known’: 
“what is generally said by those among 
whom he assvciates and by whom he is 
known; ‘common report among those who 
have the best opportunity of jndging of his 
habits and integrity’; ‘sommon -reputaion 
among his neighbours and acquaintances,’— 
are so many forms of expression by whish an 
effort has been made to define wherein consists 
general reputation.” 

On my part, lam quite content to aseept the 
‘advice given in the following passage of 
Wigmore on Evidenee, section 1612, Volume 
Il, pages 1959.60: — 


“When it is said that reputation must 
be general, it is meant that the sommunity 
as a whole must be agreed on this opinion 
in order that it may be regarded a repu- 
tation. If the estimates vary and publie 
opinion bas not reaohed ihe stage of 
definite harmony, the opinion eannot be 
‘treated as sufficiently trustworthy. On the 
other hand, it must be impossible to 
, exaot unanimity for there are always dis- 
senters. To define precisely that, quality 
.of publie opinion thus sommonly desoribed 
as ‘general’ is, therefore, a diffisult thing... ... 
There is on this subjest oftenan attempt 
‘at nicety of phrase which amounts in effect 
to mere quibbling because the witness 
“will not ordinarily appreciate the diserimina- 
ations. Such requirements of definitions 
-should be avoided as unprofitable.” 


Section 60 of the Evidence Act lays 
down that “oral evidence must? in all oases 
whatever, be direst; thatis to say:—......1f 
it ‘refers to a faot whioh could be heard, it 
must be the evidence of a witness who says 
he heard it." 

Evidenee as to the general repufe is evi- 


dence of a fast which aould be heard and ` 


‘evidence of only sush witnesses is admis. 
sible who say that they heard the general 
reputation of the aeeused to be so and so, 
Evidenee, therefore, whioh only repeats what 
‘the witness heard from some specified 
‘individuals will be -purely hearsay and as 
such inadmissible. It may often happen 
that the entire evidence ofja witness 
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Sush évidenss: — not be permitted. As 
pointed out before, the evidencs of genoral 
repute to be admissible must in all oases be 
direct, 

Before I eonelude my judgment I desire 
to asknowledge:the fast that referensaes were 
made to the following cases in the sourse of the 
arguments at the Bar:— 

Kalai Haldar v. Emperor (4), Rajendra 
-Prasad Sahi v. King-Emperor (5); Rup Singh v. 
‘King Emreror (6), Nilkamal Das v. Emperor 
(7), Dunia Singh v. King-Emperor (8), Gokul v. 
King.Emperor (9), Raghuber Dial v. King. 
Emzeror (10) and Ohandt v. Emperor (11). 

I have carefully perused these desisionsand, 
if I may say so, have profited by them. 

Now, the evidense addueed in this case 
by the prosecution was read to me fromthe 


` beginning to the end by the learned Pleader 
‘for the applicants and I read it again in my 


ehamber, 

The impression which : auch a study of 
the evidense has left on my mind is that 
there are many portions of it which must 
be rejected as inadmissible. Yet there 


‘remains & good bulk whioh would satisfy 


the atristest test of admissibility. Suoh 
being the eonelusion as to the nature of 
evidence in .this case at which I have 
arrived, it follows that there is ample 
legal evidenee to support theorder passed 
by the Deputy Magistrate and the District 
Magistrate. 
I, therefore, dismiss the application, 


Application dismissed, 


, 611; 1 Cr. L. J. 983. 

, 616; 1 Cr. L, J. 988, 

711: 6 Cr, L. J, 408. 

(8) 5 O. C. 208. 

(9) 10 O. C. 182; 6 Cr. L. J. 97. 

(10, 10-0, C. 16%; 6 Or, L, J. 256. 

(11) 46 Ind, Cas. 841; 21 O. C. 182; 19 Cir. L, J. 825, 


mounts to nothing bút hearsay upon hearsay', , 
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PATNA HIGH COURT. 
ORIMINAL Revistuxn No, 436 or 1919, 
January 12, 1920, 

Present:—Mr. Justice Sultan Ahmed, 
. RAMYAD SINGH AND OTHERBS—ÀCOUSED 
< =m PETITIONERS 

versus 
EMPEROR —O»»osire PARTY. 
Criminal Procedure Code (Act V of 1898), s. 256— 

-Oross-examination of witnesses—Right of accused— 
Magistrate refusing to summen witnesses for cross. 
examination without payment of ewpenses. 


Inasmuch as anaccused person has the right to 
‘cross-examine the witnesses for the prosecution 
before the charge is framed, and under seotion 256 
- of the Criminal Procedure Code, he has the right 
^to cross-examine these witnesses after the charge 
ds framed, a Magistrate acts illegally who, upon an 
-application by an accused person to summon or 
re-summon the prosecution witnesses for cross- 
examination, calls upon the accused to deposit a 
sum of money before his application would be 
granted, and on his failing to make such deposit 
. disallows the application.- [p. 686, col. 2; p. 687, col, 


` An application to summon the prosecution wit. 
‘nesses for cross-examination can be disallowed only 
uf itis frivolous -or vexatious and its object:is to 
-defeat the ends of justice. [p. 687, col. 1.] 


Application against the deoision of the 
. Additional Distrist Magistrate, Patna uphold. 
‘ing that of the Deputy Magistrate, Behar. 

Mr. Y. M. Gauher Als, for the Petitioners, 
Mr. Q. O. Pal,-for the Opposite Party, 


JUDGMENT.—The asonsed in thia onse 


were tried under section 147 of the Indian 
Penal Code, by the Deputy Magistrate of 
Bebar and sentenced to various terms of 
imprisonment. They moved the Additional 
District Magistrate, who, however, thought 
that there was no ground for interference. 
An applieation- has been filed in this 
Court against this eonvietion and the main 
ground that has-been urged is that the 
asoused were not. given an opportunity 
to sross-examine a certain witness, Kudrat- 
.tulla. It may. bea. pointed out that this 
objestion waa taken before the Additional 
District Magistrate, who disposed of this 
objection in the following terms: —- 
'Kudrattulla was again summoned as a 
defense witness. He disobeyed the summons, 
The trying Magistrate then ordered the 
issue of a warrant of arrest provided the 
aceused paid the process-fee. The acensed 
never paid the prosess-fee nor did they 
file any petition for more time to ` do 
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80, They were considered to have given up 
this witness," 


To begin with, Kudrattulla was never 
Summoned as a defenee witness as appears 
from the order passed in the sase.by the 
frying Magistrate as well as the explana. 
tion submitted to this Court: by the Addi- 
tional District Magistrate himself. That- 
being sc, it is obvious that the learned 
in error when 
he thought that this witness was summoned 
aa a defence witness, Then the question 
arises, whether the learned trying Magistrate 
was justified in refusing the application of 
the accused for re-summoning the witness 
Kudrattulla for  eross.examination. The 
accused have got the right to cross-examine 
the prosesution witnesses onae before the 
charge is framed and, seeondly, after the 
charge is framed under sestion 256 and 
no Court ean legally refuse this application 
for sross-examination of the  proseeution 
witnesses for the first time after sharge. 
Under section 257, the accused are given the 
third opportunity of oross-examining the pro- 
secution witnesses, They are entitled to this 
right, except when the Magistrate finde, and 
resordsso in writing, that the application for 
further“sross-examination “is made for the 
‘purpose of vexation or delay or for defeating 
-the ends of justices.” 


Under..the proviso to section 257, if the 
accused have oross examined or had the 
opportunity to oross-examine the witnesses 


-after the charge is framed, the Magistrate 


cannot be compelled to summon the wit- 
nesses unless the Magistrate is satisfied 
that it is, necessary for the purposes of 
justice. It appears that the Magistrate 
called upon the a&eoused to deposit Rs. 20 
as prooess-fees for summoning four prosesu- 
tion witnesses, after the oharge had been 
framed, and these four inoluded witnesses 
Kudrattulla, The other witnesses appeared 
in pursuande of the summons, while Kud- 
rattulla did not appear though the sum of 
Rs. 20 had been deposited by aoeused for 


're.summoning Kudrattulla as well as the 


other three witnesses. The aesused applied 


‘to the Magistrate to re-aummon this witness 


for eross-examination, The request, in my 
opinion, ought to have been acceded to, but 
the Magistrate agreed to call him as a 
witness provided a sumof another Rs. 20 
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waa deposited for calling him, There is no 
provision in law whioh provides the prose- 
dure shat haa been adopted by the Magis- 
trate. If he really thought that the appli- 
cation was frivolous and vexatious and 
would defeat the enda of justiee he should 
have rejected the application and resorded 
his reasons for doing so as required by 
law. If the application was frivolous and 
vexatious, it sould not be otherwise by 
‘payment of Rs. 20 by the ascused. There. 
fore, I take it that the Magistrate never 
thought that the application was designed 
to defeat the ends of justice. In my opinion, 
‘the learned Magistrate sommitted an error 
in salling upon the accused to pay another 
sum'of Rs, 20 for’ oalling a prosecution 
"witness for oross-examinatior, a right whioh 
the ascused were perfectly entitled to exer- 
eise under the law. I have no doubt the 
Additional Magistrate in appeal would hava 
allowed an opportunity for the sross-ex- 
‘amination of this witness if he had not been 
under the impression, and [ say an erroneous 
impression, that Kudrattulla was summoned 
as a defence witness. 

Under the siroumstances, I have no alter. 
mative but to allow the petitioners an oppor- 
tunity for eross.examining KüudrattuNa who 
must be summoned by the Court without 
asking the accused to pay any further provegs- 
fee, 

lt has been pointed ont by the Addi- 
tional Distrist Magistrate that Kudrattulla 
was not animportant witness, That may 
be. 80, but it is not my: province to enquire 
at present as to who were the witnesses 
whose evidence influenced the Magistrate 
in eonvioting the acoused, If I weve hearing 
an appeal, or if I had desided to go into 
the whole evidence, in that ease alone I 
would have been in a position to agree 
or disagree with the Magistrate. Where [ 
find that an illegality has been committed 
it is my duty to see that this wrong ia 
set right, and the acoused, if they are 
to be convicted, must be sonvieted after fair 
trial, 

Under the oirsumstinees, I make the 
Rule absolute, set aside the sonviction and 
Sentense and send the ease back to the 
trying Magistrate for an opportunity to be 
given to the aesused for the cross-examination 
of witness Kudrattulla: 

Rule made absolute, 


INDIAN OASES. 


"687 


ALLAHABAD HIGH COURT, 
Criminal RxrERENOE No, 444 or 1920, 
July 19, 1920. 

Present : —Mr. Justice Piggott, 
MOHAN SINGH —PrrITIONER 
versus 
EMPEROR trarocea GYASIA~ 
Oprosite Parry, 

Criminal Procedure Code (Act V of 1898), s, 203— 
Complaint, dismissal of —Subsequent complaint on same 


facts before successor of previous Magistrate, whether 
maintainable, 


The fact that a complaint has been dismissed by 
& Magistrate is no bar to the entertainment of a 
Second complaint upon the same facts by the 


‘successor-in-office of that Magistrate. [p. 688, col. 1.] 


Oriminal referenee by the Sessions Judge, 
Agra, dated the 28th May 1920, 

Messra. Neral Chant and K, E, Dang, for 
the Petitioner. v 


JUDGMENT.—The essential facts are 
that Gyasia presented to a Magistrate 
of the First Olass, ‘who apparently is also a 
Sub-Divisiongl Offieer, or at least exeroises 
some of the powers of a Sub-Divisional Officer, 
on the 10th of April 1920, a complaint in 
which he alleged that Mohan Singh and 
others had sommitted certain offeneas punish- 
able under the Indian Penal Code. The 
Magistrate examined Gyasia and then passed 
an order transferring the ease for disposal 
to another Magistrate of subordinate juris. 
diotion, The application in revision does not 
challenge the order on the ground that the 
‘Magistrate to whom the ease was transferred 
was not subordinate to the Magistrate before 
whom the somplaint was presented, the oon. 
tention is that the lattter had no jurisdiotion 
to entertain Gyasia’s complaint or to take 
oognizanoa of the offenees therein referred 
to, because on a previous date another 
Magistrate had dismissed a complaint filed 
by Gyasia on the same fasts. I have seen 
the order in question; ib was apparently passed 
under seotion 203 of the Code of Criminal 
Procedure. though the Magistrate does not 
say so. That Magistrate had been transfer- 
red from the distriot before the 10th of 
April 1920 and the learned Sessions Judge 
seems to be satisfied that the Magistrate 


‘whose order is now called in question was the 


8uooessor-in-offioe of the Magistrate who had 
dismissed Gyasia’s first complaint. At any 
rate, he says that the eomplaints must ba 


e 
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regarded as having been presented in the 
same Court. It has to be admitted that there 
is no section of the Code of Criminal Prase- 
dure which, either expressly or by implica- 
tion, bars the jurisdiction of the second 
Magistrate to take cognizanse of this eom- 
plaint. 


The learned Sessions Judge, however, is of 
opinion that this Court should interfere in 
"order to enforae the principle laid down by 
‘a Bench of this" Court in Queen-Empress v. 
Adam Khan (1). On its facte, the present 
ease is practically identical with that of 
"Ram Bharos v. Baban (2). This is a decision 
‘bya single Judge, but it is founded on 
varions cases, as for instance that of William 
“Cecil Keymer v. Emperor (3), in which it has 
“been held that & Magistrate who has tried 
and dissharged an aseused person on par- 
"tieular sharges has jurisdiction to commence 
afresh enquiry into the same aharges ona 
seeond complaint. The learned Sessions 
. Judge expresses his apprehension that, if the 
decision in Queen-Hmpress v. Adam Khan 
.(L) is treated as limited to cases in whioh 
a complaint might have been brought before 
either of two Courts exercising co-ordinate 
jurisdietion in the matter at one and the 
game time, and if it be held that the 
principle laid down in Eam Bharos v. Baban 
(2) is of general application where the pre. 
siding offiser of a Court has been transferred 
and the second somplaint is lodged before 
-his suasessor-in-office, the result will be that 
the principle laid down in the former of the 
two decisions “will have very small seope." 
‘The soneluding words. of the judgment in 
that ease seem to me to show that the learn- 
ed Judges who decided it intended that it 
should have very small scope. I may add 
that L have taken into consideration also the 
-partioular fasts of this present ease, because 
Ihave no doubt that it would be within my 
jurisdiction to quash the order ao 
of and to direct the dismissal of the. :mplaint 
merely on the ground that the resord did not 
show that the interests of justice wonld be 
‘served. by the further enquiry whioh has now 


` (1) 22 As 106,4. W. N. (1899) 211; 9 Ind. — . 


N, 5.) 1100. 
t TES Ind. Cas. 784; 86 A. 199, 12 A, L, J. 106 


16 Or. L. J. 158., 
~ (8) 22 Ind, Cas, 145; 86 A, 63; 12 A. L. J]1; 15 Cr, 
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been initiated. The essential facts are that 
were  eross.somplaints by Gyasia 
against Mohan Singh and others and by 
Mohan Singh against Gyasia. A Magistrate 
took sognizanee of both somplaintse, but 
proeeeded to try Mohan Singh’s complaint 
first. He recorded in that oase, as evidence 
for the defence, the evidense which Gyasia 
would have produeed in support ùf his 
somplaint, but he sonvisted Gyasia and 
sentenced him to fine and imprisonment. 
This sonvistion was subsequently set aside 
by the Sessions Court, In the meantime, 
however, Gyasia’s complaint had been 
brought before the sucsessor-in-offiee of the 
Magistrate who had passed judgment on 
Mohan Singh's complaint, That Magistrate 
passed the order of dismissal under seation 
203 of the Criminal Prosedure Code, on the 
ground that Gyasia’s evidence had been heard 
and disbelieved by his predecessor when it 


.WaB produoed as evidence for the defense in 


the ease in whish Mohan Singh was oom- 
plainant. Under these sircumstances, and in 
view more partianlarly of the fast that the 
sonvietion of Gyasia has been set aside by 
the Courtof Appeal, I do not feel disposed to 
interfere with the order now somplained of, 
unless, I were sompelled to do so on the 
ground that it was wholly illegal and 
without jurisdiction. I am satisfied that 
this it was not. Let the resord be re- 
turned. 


Record returned: 


Vol. EVUL] 


INDIAN OASES, 


689 


SECRETARY OF STATE FOR INDIA €, BOMMADEVARA YENKATANARASIMHÁA, 


MADRAS HIGH COURT. 
APPEAL No. 372 or 19.7. 
August 27, 1919, 

- Present: —Mr. J natics Sadasiva Aiyar 
and Mr. Justice Burn. 

Tus SEORETARY or STATE ror INDIA 
IN COUNOIL— Darenpant No, 1— 
APPELLANT 
verses 
Sri Rajah BOMMADEVARA VEN- 
KATANARASIMHA NAIDU BAHADUR 
ZAMINDAR GARU (DEAD) AND OTRERS— 
Poarntives Nos. 1 to 3—DEFENDANT No. 2 

— RESPONDENTS. 

Riparian owners, rights of—Navigable river, what 18 
——-River not navigable during some months, effect of — 
Adverse possession—Owner, ignorance of, effect of — 
Limitation, running of, whether arrested. 

Riparian owners on the banks of a river are 
entitled to the bed of the river up to midstream, if 
the: river is one which, although navigable for the 
greater part of the year according to the ordinary 
sense of the term ‘ ‘navigable” , 18 not a navigable river 
according to the meaning of that term as used in 
Indian Courts, that is, is not navigable throughout 
the year because it ceases to be so during several 
months in the year. [p. 692, col. 1.] 

Where the true owner of land, having the oppor- 
tunity to acquaint himself with all the facts and 
the law, and not being led into any error by the 
fraud ofis party, sees that party openly enjoying 
the -land and claiming it as owner, the true owner 
cannot, in order to arrest limitation, plead ignorance 
of the law which made him unaware of: his right 
to possession, [p. 690, col. 2.] 

Appeal against the dearee of the.Court of 
the Temporary Subordinate Judge, Masuli- 
patam in Original Suit No. 83 of 1910. 

FAOTS appear from the judgment. 

The Government Pleader (Mr, V. Rame- 
sam), for the Orown:—The plaintiffs! claim 
to the river-bed is unsustainable. The 
Sanad of 1803 to: plaintiffs! anaeatore does not 
include that portion of the river bed of the 
Krishna river bordering on the five villages 
now in question ap to the middle of the 
river-bed. 

The Common Law as fo the ownership : 
of river-beda should not be im. 
ported in its entirety in this oountry 
without regard to ita sonditions, Though 
the river Krishna ia not tidal where 
it runs past the plaintiffs’ villages, it is still 
navigable in the wide sense of the term. 
The fact that it is not navigable in some 
portions of the year will not displace the 
presumption that the beds of navigable rivars 
belong to the Orown. See Farnham on 


Waters; Volume I, page 100. The Ameriean 
44 


Courts have adopted the view that the water 
need not be sontinuously navigable. Naviga- 
bility alone is the test of whether the bed 
of a stream is presumed to vest in the 
Crown. 

The aesretions or additions due to the 
deposit of allavial matters are not due to 
natural causes, Nor have they been imper- 
ceptible, It isin evidense that these forma- 
tions are largely due to the operations 
undertaken by the Government under the 
Rivers Conservancy Act. The plaintiffs ean 
lay no.olaim to them. 


The Hon'ble B. N. Sarma (with him Mr. 
R.Narasimham and K, Aravamadu Atyangar), 
for the Respondents :— The Crown Sanad of 
1893 did inalude the river-beds. Even if it 
is not so expressly stated in the deed of 
‘grant, there is no doubt that it was so under. 
stood by the parties. The evidence, oral 
and documentary, and the publio records 
‘establish this faot beyond all doubt. The 
records show that even before 1:02 the 
river-bed was regarded as an integral part 
of the villages on the banks. The estate 
granted in 1202 must be deemed to have 
somprised what was then understood to be 
their limits. From tke time of the Perma- 
nent Settlement the records show that the 
Government exercised no acts of ownership 
over the river beds adjoining the plaintiffs’ 
villages. : The plaintiffs were in possession 
and enjoyment of all the Lankas, 

As to the law, there is no reason to depart 
from the English Common Law. It is son- 
ceded for appellant that the river Krishna 
is non-tidal when it passes through the 
plaintiffs’ villages. It oannot be said to be 
a navigable river as for six months 
it dwindles into a petty stream passing 
through sand. The test of navigability is ita 
bei: g available for passage of vessels at all 
times and seasons. Being non-navigable the 
‘bed of the river on the banks of these 
villages belongs:to the riparian owner, 
The American desisions should not be treated 
as authority. And evan they are not 
uniform, 


As to alluvial aserotions they have, in the 
main, basndueto natural causes, $.e., floods, eta, 
The faot that they were aided by Govern- 
ment operations will not deprive the land. 
owner of his right or vast a new right in the 
Crown, 
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SECRETARY OF STATE FOR INDIA U, BOMMADEVARA VENKATANARASIMHA, 


JUDGMENT. 

Sapasiva Aryvar, J.—The pleadings are 
auffisiently set ountin the judgment to be 
pronouncéd by my learned brother and I 
shall not, therefore, repeat them in detail. 
Numerous questions were argued in this 
appeal, but I think it necessary to sonsider 
and deside only the following as the other 
questions would fall to be sonsidered only, 
if I had desided the questions 2 to 4 against 
the plaintiffs, The questions I propose to 
consider are;— 

(1) Is the river Krishna a publie pavi- 
gable river at the place where the plaintiffs’ 
five villages abut on the river? 

(2) Are the plaintiffs, as riparian pro- 
pristors, entitled to the bed of the river 
Krishna up to the mid-stream so far as it 
runs slong side the villages of Pedapuli- 
paka, Chodavaram, Madduru, Royyuru and 
Vallur ?' ; 

(3) Apart from their right as riparian 
proprietors, did the plaintiffs! predecessors- 
in-title acquire the ownership of the river. bed 
by reason of the grant made by the Govern. 
ment at the time of the Permanent Settle- 
ment ? 

(4) Have the plaintiffs. asquired title to 
the river bed in question by reason of exolu. 
Bive possession or enjoyment P 

(5) Are the plaintiffs entitled to mesre 
profits, as claimed in paragraph 26 (c) of the 
plaint, and, ifso, whatis the amount to be 

awarded P 

The river Krishna is tidal and navigable 
for & distance of eight miles from above the 
place where it falls intothe sea. Beyond the 
said eight miles it ceases to be tidal but it is 
navigable for about five months in the year 
between June and November for a length of 
abont fifty-eight miles up to the Bezwada 
antcut, The lands in dispute lie in a portion 
of this length eommeneing from about three 
and a-half miles below the anieut and have 
been raised from the river-bed by the deli- 
berate reelamation operations carried on by 
the Government (acting under the powers 
given to the Government by the Rivers 
Conservancy, Madras, Aot, No. VI of 1884), 
the reolamátions having taken place between 
1897 and 1912." 

The plaintiffs contention is that the breadth 
of the river-bed has alwaya been apportioned 
between the villages on both banks as por- 
tions of the areas of the villages themselyes 


and that the 700 odd aeres in dispute raised 
from the river-bed formed part of the plaint- 
iffs’ five Zemindary villages even before the 
levela of the lands were so raised up. The 
suit was laid in ejeotment of the Government 
who, having entered upon the lands for the 
purpose of doing Oonservansy operations 
under the Statute (which does not allow of 
interference with the plaintiffs’ enjoyment 
as owners except to the extent’ necessary 
to oarry on the Oonservancy operations),. 
illegally dispossessed them from the lands 
in 191], 

The literal meaning of the word ‘navigable’ 
seems to be, “affording facilities for steering 
ships throngh,” Facilities for passage of 
large river erafis whioh may not be capable 
of rising to the dignity of ships seem to be 
generaly considered sufficient to ealla river, 
affording such faoilites, a “navigable,” river. 
The legal presumption governing the owners 
ship in the beda of the navigable portions 
of rivers have been elaborately argued: 
before us. Ags regards the portion of a-river- 
bed where a river is both tidal and navi- 
gable, there is of sourse, a very strong pre~ 
sumption thatit belongs to the Crown. The- 
river bed. portion we have to deal with in ` 
this cacé lies in the length of the river whieh 
is non édal and hence the difficulty. As I said 
already, the river is not navigable during af 
least half the year. Lankas and keelankas 
(miniature penineulas bounded by the river 
bank) are formed after eaoh flood and 
changes in the formation and area of old 
lankas take plase almost every year 
in the length under dispute. Oan the river 
portion be called " navigable” in the legal 
sense under the cirsumstanoes? If it is non- 
navigable in the legal sense, the Full Beneh 
deoigion in Vasireddi Venkata Lakshmi Nara: 
samma v. Secretary of State for India (1) applies, 
and the bed of the river, up to the 
middle line of the water- breadth from the left 
bank, belongs to the plaintiffs. In England, the 
term ‘navigable’ seems to be used i in ita legal 
sese to Sonnote the meaning “tical and 
navigable.” In Amerisa, the legal meaning 
seems to differ in different States, In 
Srinath Roy v. Dinabandhu Sen (2), tho 


(1) 47 Ind. Cas. 606; 41 M, 840; 85 M. L.J. 159; 
(1918) M. W. N. 662 (F. B.). 

(2) 26 Ind. Cas. 467; 42 C. 489; 18 O., W. N. 1217 
20 C. L. J. 385; 27 M. TL. J. 419: 16 M. L. T. 8165 1T. 
W. E (1914) M. ai N, 654; 16 Bom. L, B. 601; 12 
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following observations of the Privy Coanail 
ossur at pages 529 to 531*, "The question 
how fara rule established in this sountry 
(that is, England) oan be usefully applied 
in another, whose sireumstancas, historical, 
geographieal, and sosial are widely differant, 
is well illustrated by the ease of nayiga 
bility, as understood in the law of the 
different States of the United States of 
A merioa..., The Courts of the different States, 
minded alike to follow the Common Lyw 
where they could, found themselves in the 
latter part of the eighteenth and the early 
part of the nineteenth eenturies constrained 
by physieal and geographical conditions to 
treat it diífferently...The reasoning has been 
put pointedly in Pennsylvania. Chief Justice 
Tilghman says in 1810 in Carson v, Biazer 
(3), ' the Common Law principle sonserning 
rivers’, (otz. that rivers, where the tide does 
not ebb and flaw, belong to the owaers of 
adjoining lands on either side), ‘evan if 
extended to America, would not apply 
to. saoh a river as the Susquehanna, 
whish is a mile wide and runs several 
huntred miles through a rich country, and 
whish is navigable and is  aotually 
navigated by large boats, If sush a 
river had existed in England no su$h law 
would evar have beenapplied to it? Thirty 
years later in Zimmerman v. Unton Canal 
Oampany (4), President Porter observes, 
‘the rales of the Common Law of England in 
regard to the rivers and the rights of 
riparian owaers' do not extend to this 
Commonwealth, for the plaia reason that 
rales applicable to such streams as they 
have in Hoagland above tha flow of the tide, 
goarsely one of whioh approximdtéa to the 
sige of the Swatara, wou'd ba inapplicable 
to saah streams as the Susquehanna, the 
Allegheny, the Monongahela,’ and sundry 
other ‘rivers of Damasous. A similar 
deviation, equally grounded in good sense, 
from the striot pattern of the English Law of 
waters lies atthe bottom of the eurrent of 
Indian oases previously referred to, and 
forms its justification. 

"(n proposing to apply the juristie rules 
of a distant time or sountry to the son- 
ditions of a particular plass at the present 


day, regard must be had to the physisal, 
(3) (1810) 2 Binney 476 at p. 477; 4 Am, Deo. 433. 
(4) (1858) 1 Watts & Sergeant 351. 


*Pages of 42 U.— Hd, 


sosial and hisioreial oonditions to whieh 
that rule ia to be adapted.” Having 
regard then to the historical, geographical, 
sosial and physical eonditions of india, is 
there any presumption whieh sould be 
safely made as to the ownership of the 
bed of a river like the Krishna in that 
portion of its length which has the sharas- 
teristics and is affected by the seasonable 
fluctuations already referred to? The river 
in the hot season during six months in the 
year dwindles away into an insignifieant 
stream fordable everywhere opposite to the 
disputed length and of the depth ofa foot 
or ones and.a-half feet. In Sri Balusu 
Hamalakshmamma v, Oollector of Goda. 
viri District (5) their Lordships of tha 
Privy Counsil say that they " required to know 
mash more about the river in question" (the 
river in question in that suit being the Goda- 
veri) "and the mode in which it his been dealt 
with, before desiding asto the presumption" 
(that is, the presumption whether the bad up 
i» the medinm line belongs to the ownar of 
the bank) "or its rebnttal’, In Ohunder 
Jaleah v. Ram Ohurn Mookerjse (3) it was 
held, haviag regari to the  sonditions in 
India that even ¿f a river ts navigable through- 
out the year, thoagh if may not be tidal, 
the Government may grant exslasive fishing 
rights therein to tndtviduals against the 
claims of the gansral public. Bit where 
tha river portion in dispute is not navigable 
throughout tha year, the river i3 mət in 
Bangal considered “navigable” in tha legal 
sansa. (Tae reason put forward in soma 
Eaglish decisions, namaly, that where the 
river portion iu dispute is ooverel by 
fresh water there is a presumption that 
riparian owaers have b3en oxeraising the 
usual riparian rights, but where, owing to 
the astion of the tide, the water is or 
tenis to beaome saltish the presumption 
is the other way doses not, in my opinion, 
apply to Indian conditions just as it has 
bean held not to apply to sonditiong in 
Ameriaa.) 

In Secretary of State for India v. Bijoy 
Ohand Mahatap (Maharaja of Burdwin y. 
Secretary of State for India) (7) itis said; "Now 

(5) 22 M. 464 at pp. 489, 470; 1 Bom. b. R. 636; 3 
O. W. N. 777; 26 LA. 107;7 Sar. P. O. J. 634; 8 Ind. 
Deo. (N. s.) 832. 


(6)15 W. B. 212 at p. 214. o 
(7) 46 Ind. Oas. 305; 46 0. 33) at p. 398; 21 Q. W, 
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in this eountry the test as to whether 
a river is navigable, is whether it allows 
of the passoge of boats at all times of the year". 

: 1. think that, having regard to the nature 
of the river portion in dispute (the bed 
being yearly replenished with fresh fertile 
soil, the Lankas formed in the bed having 
been - sultivated as a matter of course as 
hamlets and appurtenansee of the villages 
oh both banks and the Zemindars having 
allowed sand and silt to be removed from 
the -bed of the river only on payment of 
lioense fees) and the entire evidenee in this 
ease on both sides whieh sonslusively 
establishes that proprietorship in the entire 
bed area was treated as distributed from 
time immemorial among the villages on 
both banks, no legal presumption arises 
that the portion of the river in question 
whieh is not navigable during atleast half 
the year, belongs to the State. Such a 
presumption has, no doubt, been raised in 
some American oaces, namely, that the bed 
of a navigable river, though not tidal, and 
though it is not navigable throughout the 
year, belongs to the State provided it is 
. navigable during well established seasons; 
but, as their Lordehips of the Privy Council 
point out, its justifiability depended probably 
on special geographieal, social and other 
conditions. I would, therefore, answer the 
first question thus: The river Krishna is 
a river navigable for about six months in 
the year in the portion now in dispute 
according to the ordinary sense of the term 
“navigable” but it is not a navigable river 
according to the- meanings of the term 
‘navigable’ as used in Indian Courts, beoause 
it is not navigablethroughout the year and 
aeases ‘to be so during several months in the 
year. 

Coming to the seoond question, the legal 
presumption as to the ownership of the 
bed of a non. -navigable river applies, I 
think, to the Krishna river in the portion in 
dispute, The plaintiffs, as owners of the 
villagés on the left bank, would, therefore, be 
entitled to the bed of the river up to the 
mid. stream. 

I shall now Shortly deal with the third 
question, Tae "Sanad grauted to the plaint 
ifs" -aneestors for the Vallar estate ia 
Exhibit D,dated Febrnary 1803. In para. 
graph. 8 of tbe -uad or. grant, ten 


villages of the Vallar Zemindari are men- . 
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including the plaint five villages ` 
of Peddapulipaka, Ohodavaram, Madduru, 
Royurru and Vallur. When*the Govern- . 
ment gzanted these villages, did they or 
did they not intend to include that por- 
tion of the river-bed of the Krishna river : 
bordering on these five villages up to the 
middle of the river bed or up fo any 
other line which included definite areas of 
the river-bed Ayasut in those .villages? 
Does the evidense show that these villages 
were, at the time of the grant, understood 
to include portions of the river bed, portions 
of (what is oalled in the old dosumenta) 
the river AyaoutP It was sonseded by. the 
learned Government Pleader (and it sould 
not but be conceded on the evidence) that 
the Lankas and Keelankas whioh had been 
raised out of the bed of the river in the 
portion of the breadth of the river bed - 
adjacent to the dry Ayacut of-the villages 
were treated as parts of the villages from : 
before the date of the Sanad. Exhibit 
Ais a report of Mr, John Reads, Oollestor, 
dated November 1800, to the Board of: 
Revenue, -subinitting statement of the details 
of the Vallnr Samutin sonnestion with the 
proposed sale of the above Samut by the 
East India Company.. It was in pursuance 
of this report that the villages, which were 
Havelly villages, were. afterwards sold as 
Zemindari estate in 1802 and granted to 
the plaintiffs! aneestor as the highest bidder 
at the sale and the Sanad, Exhibit D, 
was issued to him. In Exhibit A, the : 
yield from the  oultivable lands of these 
villages is noted and one of the items of 
produce (on the value of whish the Govern. 
ment assessment was roughly estimated) is 
mentioned as mustard seed to be sown 
on thetslands left by the subsiding of the Kris- 
hna river,’ Cultivation of mustard is admit. 
tedly done only in the olayey soil formed 
in the river bed after a flood, n Exhibit K9 
reference is made to a dispute as to boun- 
dary between Peddapnlipaka (one of the 
plaint five villages) and Prattur, a village 
on the opposite bank of the Krishna. Jt. 
mentions a settlement made in 1802 and 
to a Mahazar prepared then, fixing the 
boundaries of several villages. in faot, the 
whole of Exhibit K9, part of Mr, Nowill's 
report, indicates oorielusively that boundary 
disputes between the villages on both banks 
of the river had been occurcing. every few ` 
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on the left bank as 


‘Vol. LVI] 


' INDIAN OABES, i 


693 


SECRETARY OF STATE FOR INDIA t£, BOMMADEVARA VENKATANARASIMHA, 


"years from, at least, the middle of the 18th 


century.  Heferense is made (See page 370 
of the printed papers, Volume II)to a. proposal 


made in May 1248 to tread the boundary ` 


lina between a village and a Lanka and to 
the Collestor having given orders for the 
boundary to be trodden assordingly, it being 
admitted that the Lanka had formerly 
belonged to Devarakota village whieh beaame 
& separate village about the year 1758. 


"Some explanation is nesessary as to what 


the “treading” of the boundary means. Au 
island has formed in the river bad. It is 
claimed either partly or wholly by a village 


limits of that village andit is also claimed 
by a village on the opposite bank as 
included . within the limits of that village, 
it being always assumed without question 
that’ the breadth of the river-bad ia part 
of the total area of the villages on the 
opposite banks (Of sourse, it sometimes 
happens, when the’ island is a comparatively 
long one, that the dispute is also ¿nter se 


_ between two contiguous villages on the same 


side of the river, the question then being 
which portion of the length of the island 
belongs to each village. The dispute how- 
ever is more often between villages on the 
opposite -banks,) Whenever sush disputes 
‘arose, the procedure laid down in some of 
the old Hindu Smrities seams to have been 
followed. I shall now quote some varaes 
from Brahaaspati. 
East, Volume 33, page 352.) “In default of 
witnesses and signs, evan a single man, agras- 
abla to both parties, may fix the boundary, 


` wearing a red garland of flowers and a red 


Lad 


. the boundary line and thereby fix it, 
' ‘first keeps a fast, 


- wherever 


olcak, putting earth on his head, gdhering to 
truth and having kept a fast," The old prastioe 
seems to have been for such a man to "tread" 
He 
wears a red garland of 
flowers and a red sloak, keeps also a vow of 
silence till he finishes his work and fixes 
the boundary by walking along the line 
whioh in his opinion forms the ,boundary. 


' Almost always, the ‘man. selested for doing 


ib is an old man trusted by the villagers 
on both sides. After he finishes the treading 
of the boundary, he bathes, breaks the vow 
of silence and breaks his fact. This seams 
to have bea done sevaral tim3s, assoriing 
to the dosamsntary.ovidanse in this 0299, 
dispatss arosa. Taa earliest 


included within the : 


(Ses Sacred Books of the | 


-a dispute about Baraga 


date of sush treading to whioh referenoe 
is made in. the evidence is, as I said bafora, 
about 1750, 

At page 360, sesond volume, a doau nent 
of 1768 is referred to where a dispute arose 
about a Lanka or island in the bed of tha 
river between two or three villages. Then 
in Volume I, page 128, a Mahazar of 1790 is 
msantioned whieh related to the settlement of 
Lanka betwaeu 
Kollpara. Iyeloor and Moolakalapully: by 

“treading the boundary under order of the 
Guntur Cirenit Committee," and it states 
that the boundary was “trodden with all 
due eeremonies in the presensa of' the 
Desmooks and Curnams and others of 22 
villages of Guntur and Masnlipatam as 
particularized and signed by all parties". 
Then the running of the boundary lines 
is described showing that the boundary 
lines went sometimes across and along 
the bed of the river, and that stones were 
fixed some in the bedandsome in the islands. 
In faot, every village on the banks (it is slear 
from the evidence) had as a matter of course, 
besides its dry Ayaout ares, its river-bed— 
Ayacut area, and the river bed Ayacut arba 
is treated as situated in and as part of 
the. village itself. Again, in Volume HI, 
page 338, there is a Mahezar, dated 10th 
February 1799, referred to as given by 
Desapondees, head farmer Karnams and 
others of several villages, and it reoords 
tha treading of the boundary between Rayoor 
and Vallur (two villages on the aame side 
of the river) by Ooppooloor Narasayya of 
Rayoor in the presence of both parties and 
of Thanadars after the usnal seremonies, 
Then it says: "Deseend into the river ‘in 
the direction of the opposite boundary 
bstween Moonanghy and Vallabhapuram 
giving the part on the west to Royyur 
and on the east to Valloor.” So, on. page 
115 of Volume I, we find river.bel (including 
island) described as & certain area and as 
part of a village on the bank,  Koodalies, 
or boundary erestions, are stated to .havo 
been found in the river.bed itself. This 
was in 1800 before the year of the Sanad 
(1803). Mr. Newill when fixing boundaries 
between 1848 and 1*50 of eall the villages 
on both banks of the river waa undoubtedly 
of opinion that from time immemorial tho 
whole of the rivar breadth* had bslonged 
in’ definite portions to the villages on bath 
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banks (the villagers making such olaims as 
a matter of right before him). The refer- 
ences to the treading of boundaries along 
and asross the river-bed and on the Lankas 
_ and the erestion of Koodalies from about 1750 
fully support Mr. Newill’s opinion. The 
relative frequenay of these boundary disputes 
is explained by the following extrasts from 
Mr. Elliot’s report:— The changes of form 
produced in the banks ‘of a great river— 
. always eonsiderable and increasing in im- 
portance aa it approaches the allavial tracts 
adjacent to its delta-—besome still more 
eonspieuous in the ease of a tropical stream. 
For six months, its bed is nearly dry; 
during the remaing six, it is filled by a 
Suocession of floods, or freshes as they are 
. salled, rushing down with sudden violence 
and as rapidly subsiding. At its greatest 
' height, the water (unrestrained as regards 
. the Kistna by artificial embankments) over- 
tops its ordinary limite, whioh, parohed and 
racked by the previous drought, are easily 
erumbled and washed away. The oom. 
-minuted -particles of earth suspended in the 
water, are deposited as the velocity of the 
‘surrent deereases, in the shape of new 
formations. The work of alternate abrasion 
and aseumulation continually proeeeds, Is. 
lands already thrown up are modified in 
shape and extent by suceeeding floods, 
Sometimes they are swept away bodily 
and new deposits make their appearance 
in some more favoured loeality." 
5. Under the operation of such causes, 
the bed of the Kistna is found to have 
"undergone sonsiderable vicissitudes in the 
lapse of time, some of the most remarkable 
of which ascertained from a comparison of 
hia own survey with that of 1816—9, Mr. 
Newil bas noticed. They do not seam, 
however, materially to effeot the general 
. direstion of the river’s course, or to inorease 
the area of ita bed. Nor do the new 
formations of land exercise an important 
influence on the value of partisular villages, 
the gain in one place or at one period 
being compensated- by corresponding losses 
at others, After oonsiderable aberrations, 
the river often returns exactly to its former 
bounds, but where other forses are brought 
into play, as oeeurs within the range of the 
tide, the deviations are more prominent." 
"78, T may here venture to offer a few 
yomarks upon the native mode uadally 


adopted for the settlement of disputes by 
“treading the boundary,” which, although 
popular, seems very seldom to produse 
any very fair or satisfactory results. I 
may instanss among others the Royyur, 
Walloor, and Valabhapooram ease, and 
that of Sreekakulam and Lunkapulli 
even more resent, and in looking through 
the old records sonnested with the Krishna 
disputes if may be remarked that sush 
modes of settlement have in most oases been 
attended with violent ssaaults, or at least 
otherwise have called forth the dissatisfastion 
of one party or the other." 


Paragraph 75 of Mr. Newill'a report also 
shows that the deoision as to whether a 
particular island belongs to one village or 
the other depended upon whether it had 
been raised above that portion of the river- 
bed Ayasut which was insluded within the 
boundary line of the partioular village. I 
think that what I have stated. is sufficient 
to establish that, from long before the Settle- 
ment of 1803, village on the river Krishna 
in the disputed length was always held to 
inelude the portion of the river-bed opposite 
to it and, generally, up to the central line 
of the river bed and henee to inolude all the 
Lanka? and Keelankos within that river- bed 
area. That the boundaries were fixed so as to 
inolude river-beds even in plases where no 
Lankas had been formed or where the areas of 
the islands were wholly insignificant is clear 
from pages 252 to 255 of Volume II of 
the printed records. For instanoe; in the 
village of Poppur the river Ayasut is said 
‘to be 308 acres in extent in which is 
included a small island near the river bank. 
That the*centre of the stream was the idea 
in fixing the river-bed is shown from both 
Mr, Newill’s report and the plans prepared 
by him (see especially Exhibit L also K12 
and LI) fixing the boundary lines which 
followed as far as possible the old lines of 
the 1816 survey and from the following 
passage in page 255;—(Ayaout of river to the 
above limit, 235 acres, above this point there 
are not likely to be any disputes as the 
river is deep and rooky and the centre of 
the stream, as laid down in the old survey ‘of 
1816, may be taken as the boundary between the 
Masulipatam and Guntur Districts.” 


The learned Subordinate Judge in his able 
and carefal judgment seems to have ap. 
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preei&ted the strength of the plaintiffs’ onse 
on this point, and yet, in paragraph 20 of his 
judgment, eomes to. the sonolusion that the 
grant of the villages in 1803 by the Crown 
(following the sale to the highest bidder 
in 1802) eannot be considered as necessarily 
‘ineluding the transferiof the river-bed Ayacut 
as paré of the  Wallur Samut villages. 
His main reason is, that grants by the Orown 
must be construed striotly in favour of the 
Crown; butI think, even giving fall weight 
to that principle, the fasts and cireumstanees 
already referred to almost  eonolusively 
establish that the grant of the ten villages 
(on whioh psishkush was fixed with reference 
to the income derivable from the villages, 
such insome ineluding what was obtained 
by the oultivation of mustard in the Lankas 
in the river.bed) included the river Ayacut 
area which had always been considered as 


. portions of tbe village areas called by definite . 


names, and indisated by definite boundaries. 
Tha faot that under the English Law relating 
to the title of riparian owners, no claim to 
the bed of & non-tidal river was made by 
the Crown and the fact that the Hast India 
Company was probably more under the 
influenee of legal notions derived from the 
English Law than the Local Governments of 
these days must also be given some weight 
in sonsidering what was intended to be 
granted under the Sannad of 1898 and what 
was intended to be sold at the austions of 
. 1802, 


Further, @ven assuming for arguments 
sake that there is reasonable doubt or 
ambiguity asto what the Sanad of 1808 
intended to inslude, it has been held that, 
in sush oases of doubt, the nature of the 
subsequent possession by the grantee and 
the conduct and dealaration of the parties 
from and after the grant oan be legitimately 
referred to as evidenee of the nature and 
extent ofthe grant. See Secretary of State 
for India v, Nellakuti? Stva Subramanza Tevar 
(8), where it was observed that aets of enjoy- 
ment and assertions of ownership should be 
ascribed to title if that is the reasonable 
inference ; Lord Advocate v. Lord Blantyre 
(9), | Attorney General for — Ireland v. 


. (8) 15 M. 101; 18 I. A. 149; 15 (nd. Jur, 743, 6 Sar. 
P, 0. J. 74; 5 Ind. Dec. (N. 8.) 419. 
- i (1679) 4 A. C. 770 at p, 191; 6 Rottia 72; 16 So. 


Vandeleur (10), Oonstruing the grant in the 
light of sush enjoyment, oondust, assertions 
and declarations, there oan bs no reasonable 
diffigulty in finding that it must have also 
included the river Ayaouts adjoining the dry 
Ayaouts of the villages. 


I shall now deal with the fourth quostion 
relating to preseription and limitation. Tha 
learned Subordinate Judge has dealt with 
this question in paragraphs 27 and 28 of his 
judgment, I fully sonour in his sonslusions 
on the fasts. The entire evidenss in the 
oase supports his eonelusions, and I shall 
state tham in his own words.” The plaintiffa 
had been enjoying the river bel as forming 
part and parsel of the respective adjoining 
villages sinoe the date of Mr. Newill'a 
statement, that is, from Jannary 1853, when 
it was sanctioned by the Looal Governtient 
up to date of disputes raised in the matter 
in November 1911, The plaintiffs alone 
have been exclusively enjoying the fishery 
in their portion of the river leasing out the 
same to others latterly (vide Exhibits RR33, 
Y39, KK3, $834, KKl, KK5, KK, 4, 7, à 
aad Sand Exhibits LLL series) ; they alone 
hava been exersising control over the taking 
of sand from the river-bed, levying some fees 
for permitting others to take it and obstrust- 
ing others from taking it without their 
permission; and they alone have been from the 
earliest times enjoying all the Lanka forma. 
tions in the river bed in question both 
old and new, and in the surveys made 
by the Government after Mr, Newill’s 
Settlement. which were made onoe in tha 
sixties and a second tims in the nineties ; 

* the river- bed opposite to eaoh village of 
the Samuth was demarcated as part of the 
area of that village according to the limits 
fixed by Mr, Newill. In fast, all this was 
prastically admitted" by the appellant 
“during the arguments of the case. Exhibits 
EH, ets, and some of the dosuments in 
Exhibits Y series relate to the psriol pre- 
coding the date of Mr. Newill's commission 
(commission being in 1848) and subsequent 
to the date of the Permament Settlement 


- (1903) and these show that the plaintiffs’ 


predesessor alone had been enjoying the 
Lankas in the river-bed olajmed by, plaintiffs 
both the old ones that existed at the date 


(10) (1807) A. O. 389; 76 L.J. P. 0, 89; 97 L, in, 
221, 
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. of tbe Permanent Settlement and those that 
appeared since." It seems to me olear 
that on these facts the possession of the 
plaintiffs’ and their ancestors as owners 
of the river-bed Ayaeut dated at least from 
.1808. The learned Subordinate Judge, by a 
process of reasoning which I eanrot follow, 
' eame to the sonslusionthat their possession 
as owners began only in 1853 when the 
Government adopted and confirmed Mr. 
Newill’s report, and that the plaintiffs’ ances- 
: tors’ possession prior to 1853 mnst be eonfined 
' to the areas of the Lankas formed on the 
- plaintiffs side of the river-bed Ayaout 
area and should not be extended to the 
area periodically sovered by floods, For 
arriving at this opinion he has pushed to 
' gn undue and inadmissible length the doatrine 
that a trespasser should be held to be in 
' possession of only those portions of the 
' area trespassed upon which he was able to 
' bring under his actual and  effestive 
occupation, In the first place, the Zemindars 
were not trespassers as the Government made 
no olaim to the river-bed Ayaeut after 
1803 : till. 1911, In the next plase, the 
Lankas, the fisheries and the sand in the 
river-bed have always been claimed by the 
plaintiffs as owners of the river-ayacut 
though effestive oesupation of the sand was 
intermittent owing to the sanded area being 
periodically covered by floode. Having regard 
to the nature of the disputed lands, the 
possession of the important areas throughout, 
^ the possession of fishery 'righto whenever 
they conld be exercised, and the control 
over the sands whenever they were exposed, 
. I think that the possession of the plaintiffs 


eonstituted an indivisible possession of the. 


whole river ayaout. Further, I have been 
‘ nnable to understand why 1:53 should be 
taken as the date when the plaintiffs had 
effeetive possession of the whole river ayacut 
: area whioh is included in their villages when 
their possession of 1153 was exactly similar 
- to their possession before 1853 and from 
1803. Again, if we take it that the Govern- 
ment’a admission as to ownership of the 
river Ayacut must be taken as the date 
when plaintiffs’ possession of the river Ayaont 
“ began to be adverse to the Government, 
-the Government, when they appointed Mr. 
' Newill in 1848 directing him to define the 
, boundaries of the villages on both banks 
of the river,*knew that tho owners of the 


- — 
E ut 


villages claimed the river.bed as inoluded 
in the area of their villages, though they 
were disputing as to the exact boundary lines 
in the river-beds and Lankas. It was on 
the footing that the whole river-bed area 
in the river length in question belonged 
to the owners of the villages on both banks 
and «xot to the Government that the Govern. 
ment asked Mr. Newill to demarcate the 
boundaries. The plaintiffs’ possession of the 
river Ayacut just opposite to his village as 
owner to the knowledge of and adversely 
to the Government must, therefore, have 
commenced at least in 1848, that is, more 
than sixty years before suit, 


The learned Government Pleader in the 
sourse of his arguments, remarked that 
even if the Government knew more than 
sixty years before 1911 that the plaintiffs’ 
ancestors were in enjoyment of the river-bed 
area claiming it as owners, the Government 
were then probably under the inüuence of 
(asoording to the learned Vakil) the erro: 
neous view as to the law governing the 
ownerships of the bed of non.tidal but naviga- 
ble rivers, that is, that the Government were 
ignorant of their own rights and that in 
1911 they first became aware of their 
legal sights. I am not sure that he based 
any serious argament on the above state- 
ment. If the ‘true owner A _ having the 
opportunity to acquaint himself with all- the 
facts and the law and not being led into 
any error by the fraud of the opposite party 
B sees B enjoying A’s land openly, claiming 
it as owner, limitation against A cannot 
cease to run till the ignoranse of law on 
the part of A whioh led him into thinking 
that the, land really belonged to B. is 
removed, (The Limitation Act relieves 
against ignorance only in oases under sections 
5, 14 and 18). It has been held that even 
ignorance of his dispossession will not save 
the true owner, (See sases quoted in foot- 
note 4 in page 6 of Rustomjee’s Law of 
Limitation) much less ignorance of law 
which made him unaware of his right to 
possession. In the result, I would deoide 
the fourth question also in . the pinang 
favour. 


The last and: Sith E poe by 
me relates to the question of mesne. profits. 
I agree with the finding of the Subordinate 
Judge that the firat üy3 years’ fresh Lanka 


t^ 


- Iost possession 
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formations yield about Rs. 30 an acre and 
the next five years about Rs. 50 an acre 


: andi afterwards about Hs. 15 an aere per 


annum. See P. W.No, 28, The extent of the 
land in dispute is 704 acres. The plaintiffs 
in November 1911 Fash 
1321, The Subordinate Judge assessed the 
profits only at Rs, 20 anacre for Fasli 1321 
instead of -Rs, 80 whioh the defendant sould 
have got from the land in that Fasli if the 
defendant had oultivated them. The reasons 


. given by the Subordinate Judge for not 


: defendant did not actually cultivate the lands ` 


allowing Hs. 30 an aere for Fasli 1321, 
cannot be supported, the reasons being that 


- and left them lie waste in Fasli 182!, and 


' from the end of the Fasli, 


that their normal ineome after they lose their 
'Bpeolal fertility should be taken as the standard 
of the damages to be awarded for Fasli 1321, 


“ The standard is laid down in Order XX, rule 


20, olanse 2, Code of Civil Procedure, namely, 
the pfofita which the person in wrongful 


possession might, with ordinary diligence, 


have received from the property together 
with interest, Applying this correst standard 


“the plaintiffs should be allowed Rs. 30 an 


t 


acre with interest thereon at 6 per .sent,. 


The award of the 


- Jower Court will be modified assordiggly. ` 


Further, though the plaintiffs prayed in 
paragraph 28, olause (c), for future profits up 


' to the date of the delivery of possession, 


that prayer has not been oonsidered in 
drawing up the deoree, I[ would, therefore, 
grant futare profits also at the varying rates 
mentioned in the above finding till delivery 


- of possession or till date of expiry of three 


- appeal will be dismissed with coats, 
- fea Rs, 2,000). 


years from the date of the final desrea which- 
ever event first ocsars. A sppplemental 
decree for mesne profits till lst July 1919 
will be at once drawn up, and another similar 


* deoree or other similar deorees afterwards on 


plaintiffs’ application or applications. The 
(Vakil’s 
The appellant will also pay 
the respondents’ costs of the memorandum 


- of objections proportionate on Rs, 7,046. 


Three months will be allowed to Govern- 


: ment for payment of moneys awarded to the 


plaintiffs. 
Buen, J.—The first plaintiff in this action 


- is the Ziemindar cf North Vallur and second 


and third plaintiffs are his sons. The first 
plaintiff died in the sourse of the proseedings. 
The estate of Vallur was granted to ^an 


ancestor of the plaintiffs under a permanént 
Sanad (Exhibit D) in 1802, Prior to that 
the estate had formed portion of the Havalt 
lands of the East India Company. These 
were sold in anction and the Sanad was 
granted to the purshaser. In 1908 the 
northern portion of the property was allotted 
to the first plaintiff in a partition. The 
Zemindari is situate a few miles below 
Bezwada on the left of the Krishna, and 
the five villages of Pedapulipaka, Ohipa- 
davarm, Madduru, Royyur and Vallnr abut 
on the bank of that river for a total distance 
of ten miles. At the time of the Permanent 
Settlement the river formed at this point 
the boundary between the distriats of Masuli. 
patam and Guntur, and this state of things 
oontinued til 1859 when the two districts 
were amalgamated into the Kistna Distriot. 
As a result of re-arrangements effested in 
1905 the river is onse more & boundary, the 
Guntur District Jying to the south and the 
Kistna Distrist on the north of the river, 
bed. The villages on the right bank opposite 
to the Vallur Estate were also permanently 
settled in 1&02 and the grant was made in 
favour of a member of the Vasireddi family. 
This properly was brought to sale in 1846 
for arreara of peshkush and  purehased by 


Government. Since that year, the villages 
have been held on ordinary ryotwart 
tenure. 


In 1894 operations were begun under the 
Rivers Conservaney Act (Mad. Aet VI 
of 1884) with the object of sonfining the 
oourse of the river Kistna within defined 
bounds in the oentre of its bed. A survey 
of the river was made and training works 
were started on both banks bub it ia asserted 
that little progress was made with these 
until 1897. The measures were directed 
towards aiding the deposit of alluvial matter 
brought down in time of floods by lessening 
the velocity of the eurrent. The nature of 
the works will be referred to later. At this 
point it will be enough to say that, between 
the commencement of the Oonservanoy opera- 
tions and up to 1912, when this suit was insti- 
tuted, sonsiderable additions had been made to 
the left bank of the river. These formed a 
strip of solid ground of varying width along, 
practically, the whole ten miles of the river 


: frontage of the plaintiffs’ estate and- ocanpying 


what previously’ had bsen parteof the river bèd. 


` Im August 1911 the first plaintiff applied under 
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section 11 of Act VI of 1684 for permission to 
cultivate this land and in November of that 
year he was informed that the Government 
elaimed ownership of the land. This suit 
was, therefore, instituted to obtain a deolara- 
tion of the plaintiffs’ rights and possession 
from the defendants, The plaintiffs olaim 
the new formations, (1) as riparian pro- 
prietors entitled to half the bed of the river, 
(2) under a grant at the Permanent Settle- 
mest, (3) by prescription, (4) by resognition 
of their rights by Government in 1853 and 
(5) as asoretions. The Subordinate Judge 
found in favour of the plaintiffs on points 
. (1) and (5) and against £hem onthe other oon- 
tenlions. This appeal is by the first defendant, 
the Secretary of State for India in Counsil. 
The first question is whether the plaintiffs 
are entitled to the river-bed «sque ad medium 
flum aquae on the ground that they are 
admittedly riparian proprietors. The whole 
of the land in question falls within these 
limits, It is not disputed that the beds 
of tidal and navigable rivers in this Presidency 
are presumed to belong to Government. 
As regards non-navigable rivers the law 


has been settled by the Full Benoh decision. 


of this Court in Vasireddt Venkata Lakshmz 
Narasamma v. Secretary of State for Indta 
(1). The beds of such rivers are presumed 
to belong to the riparian owners. It is 
admitted that the Kistna is not a tidal 
river where it flows by the plaintiffs’ 
Zemindari ard, aeeording to the Law of 
England, the plaintiffs would be presumed 
to own half the river-bed adjacent to their 
estate whether the river be navigable or 
not. The contention for the appellant is 
' 'that the Krishna‘is navigable in this portion 
of its course, that the rule of English Law 
ig unsuited to Indian oeonditions and is not 
the law of this aountry. The proposition 
of the learned Government Pleader is that 
the beds of all rivers should be presumed 
“to be vested in Government when such rivers 
are - navigable: in:a wide signfcation of that 
term and even when navigation can be carried 
on for a portion only of the year, The plain- 
tiffs contend that the rule of English Law 
should be applied ard that, in any event, the 
Kiatna is not a navigable river in the legal 
. ‘serso of the term. 

In Sri  Balusu Ramalakshmamma v. 
Collector. ~of. .Godavart District (5) their 
- Lordships.of the’ Privy Council, referring to 


presumptions as to ownership of the bed 
of the Godaveri where it had baen found 
to be not tidul and navigable, express grave 
doubts whether the presumption apolisable 
to little English rivers applies to great 
rivers such as the Godaveri. The desorip- 
tion of part of the Godavari givan in the 
Distriet_ Judge's finding in that oase, applies 
equally to the Kistna. In the portion of 
its course with whish we are aonserned, if 
is from three to four miles wida at the 
time of highest flood the dissharge at 
Bezwada is “a quantity one hundred times 
as great as the maximum dissharge of the 
Thames at Staines’—Walsh, Volume I, page 
3—the flood season is from June to Ostober. 
Thereafter, the water falls rapidly and after 
January the river has dwindled to "a petty 
stream meandering through a wide expanse 
of sand.” In Srinath Roy v. Dinabandhu Sen 
(2) the following passage oscurs:—'In pro- 
posing to apply the juristie rules of a distant 
time or country to the conditions ofa parti. 
cular plase at the present day, regard must 
be had tothe physical, social, and historisal 
sonditions to which that rule is to be adapted.” 
Ae, in the ease of the river, then under son- 
sideration of their Lordships of the . Privy 
Council, so also in the oase of the Kistna 
the contrast of physisal oonditions with 
those of English streams is eapital, At 
page 529,* their Lordships refer to the manner 
in which Conrts in the United States.of 
Amerioa have dealt with the question of 
navigability as an illustration of the need for 
adapting the rules of the English Common 
Law to loea] requirements. The reasons given 
in some of the Courts for. rejecting the Com: 
mon Law principle as to the rights of riparian 
owners in . navigable rivers above the ebb and 
flow of the tide are stated. Then follows the 
following passage page 530*:— A similar devia- 
tion, equally grounded on good sense, from: the 
strict pattern of the English Law of -waters 
lies at the bottom of the current of Indian 
eases previously referred to, and forms ita 
justification.” The Indian deviation refers 
to the grant of fishery rights by Government 
whioh was the subject directly under -oon- 
sideration. The peculiar historical and geo: 
graphical reasons which led to the evolution 
of the English rule that 'tidality desided 
the point at which -ownership of -the bed 


should ,be,publis on one side and -vrivate .o 


*Pagepof 42 Q.— Hd, . 


? 
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the other" have no sounter.part in this 
country. On the other hand, eertain of the 
sonsiderations which led to the modification 
of the Euglish rule .by some American 
Courts, referred to in the judgment of the 
Privy Oounsil sited above, are applicable to 
the great navigable riversof India. Regula- 
tion XI of 1825 (Bengal) section 4, olauses 3 
and 5, support the view that the bed of large 
navigable rivera is, asa rule, vested in the 
Government. This Regulation is deslaratory 
of the Hindu and Muhammadan Law as 
ascertained from the law  offieers and 


the decision of the Sudder Dewani 
Adalat. Most of the cases soming from 
Bengal now referred to were sited 


before the learned Subordinate Judge and 
have been considered by him. He has 
rightly pointed out that in some oases the 
river .aotually referred to in the judgment 
was in faot tidal as wellas navigable and 
that -in some other. oases the question of 
the ownership of the river, bed was not 
directly in issue. Several decisions of the 
Privy .Counsil have been referred to but 
it was conceded that in none of them is 
the question now to bedetermined definite- 
ly desided, In Doed. Rajah Seebkristo v. Hast 
India Oompany (11) the river referred to is 
the Hooghly which is both tidal and navigable, 
In Jagadindra Nath Roy v. Secretary of State 
for India (12) and Haradas v. Secretary of State 
for India (13) the references in the judgments 
are toa "publie navigable river.’ This term 
is defined (Coulson and Forber, Law of Waters, 
page 81) as a river whioh is actually 
navigable and in which the tide ebbs and 
flows. It is not olear from the reports 
whether the rivers in question were in fact 
tidal or not. In the former oase the 
judgments of the lower Courts refer to the 
river as a large navigable river" whioh is the 
language of the Bengal Regulations XI of 
1825. In Srinath Hoy v. Dinabandhu Sen (2) 
the following passage occurs: — the freehold 
of the bed of navigable waters was deemed 
to be in the Hast India Company as 


& 


(11) 6 M. I. A. 267 at p. 287; 10 Moo. P. C. 140; 1 
. Sar. P. O. J, 640; 19 E, B. 100; 110 B. R. 21; 14 E.R. 
445, 

(12) 80 C. 291;.80 I. A. 44; 7 O. W, N. 103; 6 Bom, 
L, R. 1 (P. 0). 
418) 48 Ind. Cas. 861; 26 O. L.J, 693,22 M. L.T, 
438; {1918) M, W.N, 28; 20 Bom. L, R, 49 (Bi 0). 


representing the Orown and now is vested 
in the Government of India in right of 
the Crown.” Two oases are referred to. 
The first is that reported in Doe d, 
Seebkristo v. Hast India Company (11) 
whioh deals with a tidal river. ‘Ihe sesond 
is Nogender Chunder Ghose v. Mahomed Esof 
(14). In this judgment their Lordships of 
the Privy Counoil observe, inoidentally, in 
meeting an argument, that Counsel had drawn 
no distinotion between a tidal river and a 
river whish had ceased to be tidal, that 
‘their Lordships have no reason to suppose 
that in India there is any suoh distinction 
as regarda the proprietorship of the bed 
of the river.” This sannot be taken asa 
definite pronouncement on the point and 
neither in this oase nor in that reported 
as Srinath Roy v. Dinabandhu Sen (2) did the 
question arise for decision. Tt is, however, 
significant that in none of these cases ia 
any reference made to "tidality" as a 
condition necessary for a presumption in 
favour of the Crown in India, On the 
oiher band, some of the dieta suggest that 
navigability alone is the test of whether 
the bed of a river is presumed to vest 
in the Government of India. There are 
deoisions of the Caloutta Courts which 
indicate that, in determining in Bengal 
whether the bed of a river is publie or 
private property, regard is had to the faot 
of navigability only and that the question 
of whether the river is tidal or not need 
not be eonsidered. Navigable has always 
been interpreted to mean "navigable 
throughout the year". Bagram v. Qol- 
lector of Bhullooa (15), Ohunder Juleah v. 
Ram Ohurn Mooker:ee (6), Mohinee Mohun 
Dossy. Khajah Assanoollah (16) Secretary of 
State for India v. Bijoy Chant Mahatap (7), 
The Jearned Subordinate Judge same to 
the conclusion that the Kistna is navig- 
able although itis admitted that no naviga- 
tion oan be carried on for a sonsiderable 
part of the year. He relied upon a passage 
in Farnham on Waters, Volume 1, page 109, 
which has also been cited at the hearing of 
this appeal. The quotation is taken froma 
disoussion of the meaning of “navigability” in 


KG 10 B, L. R. 406; 18 W. R. 118; 3 Sar. P. O. J, 


(18) W. R. (1864) 243. i 
(16) 17 W. R. 78, 


. the Courts in their 
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relation to publie easements over waterways 
and is as follows:— 

The faot that the water is not continu. 
ously navigable does 
okaracter but the times of navigability 
mucté he ineident to the natural sondition 
of the stream and be ‘of such regular 


oscurrence and duration that persons wishing : 


to use the stream may place dependenos 
on them", This ia laid down on the strength 
of a number "of Ameriean decisions some 
of which have been cited before us. As 
far as ownership of the river.bed is aon- 
cerned, many States have adhered to the rule 
of the Evglish. Common Law. Other States 
have adopted “'navigability in fact" as the 
test .of publie ownership. There is, however, 
no uniformity in the defivition of navigability 
and losal conditions seem to have influenced 
interpretation of the 
term. The Subordinate Judge bas given no 
reasons for assepting the wide definition of 
some Amerisan Courts as appropriate to 
Madras in preferenes to the meaning whieh 
has been adopted in Bengal. :No argument 
has been advyansed which establishes any 
justifieation for such a preference. The 
Bengal rule has the merit of being definite 
and comparatively easy of appplisation. It 
has been argued that the Caloutta decisions 
are based on the wording of the Regulation 
of 1825. Assuming this to be so, there seams 
to me to be no reason to suppose that the 
publie rights in river bads are greater in 
Madras than in Bengal, at any rate where 
the barks form portion of permanently settlad 
estates. No Madras authority has been 
sited whieh supports the slaim now put for- 
ward. On tho fasts of the present sase, the 
Subordinate Judge has found, and rightly 
in my opinion, that until resent times the 
English Rule was understood both by Go- 
- vernment and the people to be applicable 
to the rights of the riparian owners to the 
river.bed now in question, Conditions in 
Madras are so 
. Great Britain that it may well be that the 
English Common Law rule should not be 
applied without modifisation and that public 
rights should be recognised in the beds of 
rivers whioh gre navigable but not tidal, 
There seems to me, however, no ground for 
attaching to’ the word ‘navigable’ a meaning 
different from that whieh has’ throughoot 
been followed in all the Indian Qourts in 


not destroy its ` 


dissimilar from those in. 


- opposite banks of the river. 
left and right banks belonged to different 
' districts, Masulipatam and Güntur. 

. bank of the partof the river with whish we are 


whioh the question has arisen. In- the 
present oase the river is not navigable in 
this sense. The evidence establishes that 
cargoes of tobasoo, fire-wood and fish are 
carried at times, that boats are used by 
officers of the Engineering department on 
inspection duty, and that lime and stone 
required for bauk protestion works have 
been transported.on the river to ‘the site 
of operationa The user seems to be infre. 
quent and unimportant for sommersial pur. 
poses. It might, parhaps, be sufficient to 
justify the river being treated as navigable 
in the legal sense provided the. traftis 
could be earried on thoughout the year, 
The last sondition is not fulfilled. As ‘to 
the period during which boats oan pass, 
there -bas been a good deal of exaggeration 
in the statements of the witnesses on 
either side. I think the evidense estab. 
lishes that oraft of shalluw draught ean be 
used on: the river for about 4i' months 
between June to October. This estimates 
derives support from some of. the 
defendants’ own witnesses (D. W. 
Nos. 3, 4 and 5), In the result, I ám 
of opinion that the Kistna where it flows 
past the plaintiffs’ estate is not a navi- 
gable giver and that the plaintiffa . have 
been rightly beld to be owners of the bed 
to midstream. .This view of the enjoyment 
of the river.bed in the present oase sup- 
ports the conclusion arrived at above; It 
is also relied upon for the respondents as 
strong evidence in. favour of their sonten- 
tion that the river bed must be held to 
have been included in the grant. made 
under the Sanad of 1803, The chief import- 
ance of the ownership of the bed lies in 
the fact that anumber of islanda or Lankas 
exist in it. These are created by the deposit 
of the alluvial matter brought down by 
the floods and are  exseptionally fertile. 
New islands sre frequently formed and the 
old formations are sonstantly changing .in 
extent and position owing to aceretions:or 
to portions being washed away. These 
cireumstanees led to frequent disputes 
between the ryots both of adjoining villages 
on the same bank and .'of villages on 
In 1848 the 


The left 


sonserned was part of the plaintiffs’ Zomin. 
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dari and on the right bank were Govern. 
ment (ryokwari) villages. Owing to tha fre- 
queney.of disputes about the islands and unser. 
tainty ‘about the jurisdiction of magisterial 
authorities, s. re-survey of the boundary was 
ordered. {Exhibit K4). Mr. Newill was 
charged with this task. His reports and 
the sorrespondense and orders connected. 
with them are on the resord and afford 
valuable evidence of the enjoyment and of 
the attitude of the publie authorities. The 
proposal in the first instance war, that a 
line should be Jaid down for the sole purpose 
of determining  jurisdietion ‘of the two 
districts. The Government suggested an 
arbitrary method of dealing with the question 
by treating all islands above a certain point 
on the river as within the jurisdistion of 
Guntur and all below that point as 
belonging to Masnlipatam. Mr. Newill, 
however, pointed out the objeoetions to the 
settlement of the jurisdiction in a manner 
not .soinoiding with the proprietary rights of 
the parties, He added that the course 
suggested sould lead to Government property 
in one district being mixed up with that 
belonging to Zemindars in the other, (Vide 
Exhibit K2). He proposed to taka the 
survey of 1816—19 as the basis for his 
work and to modify the line, where neces. 
sary, to make it coincide with the proprietary 
or ocoupation limits of the different parties. 
The sondust of the survey on these lines 
was approved by Government (Exhibit K6). 
The procedure adopted by Mr, Newil was 
to eall upon the Karnams and ryols of 
each village to point out for survey “ the 
limits claimed by themin the river, " They 
were required to substantiate their slaims 
by all dosumentary evidence in their posses- 
sion. “An exbaustive enquiry was made. In 
the result, the river boundaries of all the 
riparian villages were fixed. Plans were 
prepared showing the exast extent of the 
river-bed sompriced within the limits of 
each: village (including the five villages 


with. whioh we are eonoerned) and the area . 


of the river Ayaout belonging to each 
village was caloulated and entered in the 
accounts.’ The area of the existing islands 
was .ealoulated separately, Thus, for the 
Vallur Estate the total river Ayacut is 
given as 15,455 acres of whish 4,402 aores 
were. islands (pages 196 and 187 of printed 


papers), Thesurvey,as completed, received. 


the approval of Government and sopies of 
the plans and survey extracts were ordered 
to be supplied tothe Zemindars and other 
persons interested, (vide minutes of cosulta. 
tion of January, 21st, 1853), Throughout 
the whole ofthese proseedings there is no 
suggestion of any slaim by Government to 
the whole or any part of the river bed 
adjacent to plaintiffs’ Zemindari, River.bed 
including Linkas waa entered in the Ayaont 
acsounts of tbe plaintiffs’ villages without 
any reservation. The Subordinate Judge 
has found (paragraph 27 of the judgment) 
that from the date of the G.O. just re. 
ferred to up to the end of 1911 the plaint. 
iffs enjoyed the river-bed as demarcated 
as part of their estate, This is sonseded by 
Mr. Ramesam and it ir, therefore, unnecessary 
to refer to the evidence. The Lankas were 
in possession of the estate through its 
tenants; the removal of sand.was sontrolled 
and fishery rights were leased. The reg. 
pondent has not pointed out any evidence 
of fishery leases or of interference with the 
removal of sand prior to 1853, There jg 
however, no doubt to my mind that Lavhas 
were always enjoyed as part of the eatate 
prior to that date. This is clear from the 
proceedings connected with Mr. Newill’s 
survey and, indeed, as already pointed ont. it 
was the disputes between the villages as 
to the possession of new Lankas whioh led 
tothe demarcation of 1848— 53 being under. 
taken. Reference has been made to tha 
survey of 1816 to 19 as the foundation of 
Mr. Newill's operations. He aeoepted there 
records as accurate after inquiry (vide Bx. 
hibit K2 paragraphs 13 to 15). No ratis. 
factory plan showing the boundaries then 


.fixed ison the record, but the report Hx. 


hibit Ke paragraph 16 shows that the 
whole river bed was  inoluded within the 
village boundaries, portion being allotted to 
villages on the left bank and portion to 
those on the right. Mr, Newill's report 
shows that this old boundary formed the 
basis of the settlement firally arrived at 
by him exsept in special cases, The only 


. thing of substantial value sconneetad with 


.the ownership of 


the riverbed was the 
enjoymert of the Lankas, There is nothing 
to show that Government ever made claim 
to any of these, whether old islands or naw 
formaticns, The survey of 1343—53 pro. 
cecded. on tLe basis on the Lankas being - 
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integral portions of the villages within the 
boundaries of whieh they were situate and 
such dosumentary evidenso as is available 
points to the enjoyment of Lankas old and 
new by the riparian proprietors from the 
time of the Permanent Sattlement and to 
recognition of these rights by the losal 
offeers of Government (6 g Exhibit QQ, 
Exhibit SS—3!, Exhibit F and G (page 
39), Exhibit H4, Exhibit J, Exbibit H— 7, 
Exhibit B). In addition to the evidence 
provided by these exhibite, Mr. Newill’s re- 
ports contain other illustrations of the claims 
of the riparian land-holders and of the 
-attitude of the publio authorities, The follow- 
ing are instances (page 339), In 1815 the 
people of two villages of plaintiffs! Zamindari 
petitioned the Oollector stating that they 
were willing to abide by a settlement of & 
boundary dispute made by the Zemindar’s 
manager and involving the river-bed. The 
Collector confirmed the desision and directed 
boundary .marks to be fixed. 

At page 343, ef seq, a dispute between the 
villagers of Walur and Vallabhapuram (of 
Guntur) is detailed. Disturbaneses had taken 
plase and an attempt at settlement was 
made by the intervention of the Collector. 
This failed, and the matter was referred to 
Government, with the reenit that it was 
ordered in 1844 that tbe islanda in dispute 
should be treated es being within the juris- 
diction of Masnlipatam and the disputants 
(tte Walur Zsmindar and the Vallabha- 
puram people) were referred to the Civil 
Courts for the settlement of their ciaims. 

In Exhibit K8 an acoount is given of 
a long dispute about islands between 
Poolipaka of the Walur Zamin and a 
village on the opposite bank, In 1802 the 
Zamin boundary was settled in accordance 
with instructions sent to the Colleotors of 
tho two districts by the Revenue Board. 
Disputes were renewed in 1223 and eventu- 
ally, in 1826, Government ordered neither 
party to interfere with the island till the 
dispute was; settled by the Civil Oourts. 
Litigation followed between the Walur and 
Vasireddy Zemindars and was finally deter- 
mined infavowr of the former in 1846 
shortly before Government acquired the 
Vasireddy estate. Mr. Newill was of opinion 
that the Court has been misled as to tne 
village boundaries and that the deofsion 
was erroneous. He suggested that steps 


should be taken to have the desree reviewed 
in order “to redover from ‘the Wlar 
Zieminiar this valaabls portion of the river 
belonging properly to the VaSireddy estate 
of Guntur lately purehased by tha Govarn- 
ment." The Gsovernmént, however, desided 
not to interfere as no strong grounds sould. 
be assigoed for disturbing the desree. 
From 1853to 1911 it is admitted that 
the river-bed was treated as part. of the 
property of the owner of the villages on 
the banks, The evidense, in my opinion, 
shows ceonelusively that the same view of 
these rights was entertained by Govern- 
ment from the time of the Permanent Settle- 
ment. The matter does not rest here for, as 
pointed out by my learned brother in his 
judgment, the records show that even prior 
to 1802 the river-bed was regarded as an 
integral part of the villages on the banks. 
The estate which was created in 1802—03 
which was acquired by the plaintiffs’ ancestor 
and for whish he was granted a Sanad 
sompriced a number of suoh villages, 
There is absolutely nothing to suggest that 
the limits of the villages as granted differed 
from those reeognised prior tó that date. 
The attitude of the Government from 
1853 to 1911 is aseribed toa mistaken view 
of the law applicable. There is nothing ta 
indieate that other views were entertained 
at any previous time, The evidence points 
to the plaintiffs! righta having been re. 
eognised throughout. The reeord does’ nob 
discloses that Government exercised any rights 
of ownership over the river-bed adjoining 
plaintiffs’ gatates from the time of the Perma. 
nent Setjlement. On the other hand, the 
plaintiffs were in possession and enjoyment 
of the only property of value in the bed, 
$. 6, the Lankas. The idea of olaimicg the | 
bed on the ground that the Kistna is a 
navigable river does: not seem have been 
eonoelved till quite recently. In this view 
of the case, there ean, 1 think, ba no reason. 
able doubt that the grant in 1802 was 
understood, as inelading rights over the 
river-bed, Those are not spesifically re. 
ferred to bat this was unnesessary as the 
rights were believed to pass with the owner- 
ship of the villages on the banks. It hag 
been found above that the view of the 
law taken by G:vernmant till resently was 
no; wrong. Eyen if it were wrong the 
extent of the grant would hays to be jalged 
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by the views entertained in 1802 as these 
would indisate the intentions of Government 
at.the time the grant was made. Abdul 
Aziz Khan v. Appayasamt Natcker.(17). The 
whole history of the enjoyment after 1802 
to the knowledge of the officers of Govern- 
ment is cogent evidenee of the inelusion of 
the river-bed in the grant. Lord Advocute 
v. Lord Blantryre (9). - 


The villages on the left bank were 
Haveli lands and ib is common ground that 
in 1802 the river-bed adjasent to them was 
at the disposal of Government and it must 
be held that, in the- absenae of special 
reservation, the river.bed was included as 
part of the villages for whioh a Sanad was 
granted. There ssams to me to be no 
forsee in the argument that the enjoyment 
was limited to definite Dankas and cannot 
be held to have included other portions of 
thé bed. The Lankas are aonstantly shang- 
ing formations and the evidense indicates 
that they were appropriated and enjoyed 
wherever, within the village bounds they 
happened to arise, The plaintiffs are en- 
titled to the portion of the river-ked where 
thé land in dispute has been formed on 
the ground that it was ineluded iw the 
grant of 1603. 

As to the effeat of the admissions by 
Government in 1853 (4th ground of slaim) 
I do not think- they ean, by their own fase, 
be treated as creating title in the plaintiffs. 
Taking that year as & starting point, no 
presoriptive title had been asquired at the 
time of suit. In this view, it is not ne- 
cessary to consider the arguments advanced 
for the appellant to show that the Hast India 
Company had no power to make grants except 
under the enactment. relating to Permanent 
Settlements. Issue 5 (e) and (d) relate to the 
last ground of olaim put forward by the 
plaintiffs, namely, that they are entitled to 
the new formulations as aseretions to the 
river-bank even if the ownership of the 
bed be in Government. On the findings 
already come to, this question does nof arise, 
but- as the point has been argued at length 
I shall deal briefly with the  subjeat. 
There is no doubt that the land in dispute 
has béeh- formed. by the deposit of alluvial 
matters’ in. suspension in. the “By sod water. 

(17) 27 M. 131/80: WN. "68/523 


A: Íi È Bom. L. 
R. 7; 8 Sar. P. O. J, 668 


Deposit is eonstantly going on and on: 
siderable additions were at times made to 
the bank in this manner before Conserv- 
aney operations were begun. Sush for. 
mations are known as K:lanaks but they 
had no permanensy and the creation of 
ore year might be. washed away in the 
next. The process is the same as leads to 
formation of the islands or  Lankas and 
these are constantly changing in size and 
shape and sometimes disappearing. The 
fasts are slearly brought out in Mr. Newill’s 
Reports, The ashanges in the set of the 
currents whish varies from year to yaar 
ara the shief cause of these alterations. 
The greater the velocity of the stream the 
smaller is the quantity of the deposit it 
leaves behind. The main objeot of the 
Conservansy operations was to lessen the 
strength of the current thereby to inerease 
the deposit and by this meaus to steadily 
narrow the width of the  river.bed. Ong 
means to this end is the planting of 
nanal, the ground gained in one year 
was.made the starting point of further 
plantation in the next,  Oross.seotion 
measurements were taken after every flood 
season at eash farlong where work was 
in progress to furnish a record of the 
result of the operations (Exhibit Z). The 
figures show that, although progress was 
not sontinuous, for in some years there 
was a Sel baok at certain points yet, 
except in a single seotion, the net gain 
was considerable along the whole river 
frontage of the plaintiffs’ esta'e, The total 
extent re-alaimed from the river-bed was 
704 asres over a length of ten miles and 
‘during a period of about 15 years. 

T wo objections are taken by the appellant ' 
to the findings . in favour of the plaintiff. 
Firstly, it is ‘alleged that the accretions 
cannot be regarded as imperseptible, and, 
secondly, it is said that the plaintiffs are 
not entitled to them as they were not due 
to natural causes. As to the first point: 
additions due to the deposit of alluvial 
matter during floods in rivera like the 
Kistna have been treated as accretions 
belonging to the owner of the adjacent land 
[Sri Balusu Ramalakshmamnt vy. Collector 
of Golacari District (5), the qaestion of 
what is meant by ' impaereapitiUls" in this 
connestion has been elaborately deals with 
in' Secretary of State v. Rajah of .. Vigiang. 


"04 :.. 


garam (18) The eonolusion is against the son- 
tention of the appellant and this is a muoh 
stronger eare in favour of the adjacent 
land.holder than that was, as the accretions 
were formed in a far longer period of time. 
There is no doubt to my mind tbat the 
accretion in the present instance was 80 
slow and gradual as to be in a practical 
sense imperceptible in its courte and pro- 
gross 88 it oscura",  Aíforney-General of 
Southern Nigeria v. John Holt & Oo. 
(Liverpool) Limited (19). I think the learned 
Subordinate Judge’s conslusion on this point 
right. < 

ur E the second objestion: The ease of 
the appellant is that the new formations were 
saused by artificial meanr, 7. e, by the work 
done by the Conservancy staff. Tke seheme of 
the operation is detailed im Exhibit XIL where 
a desoription 13 given of the various 
means whish may be employed for arrest- 
ing the velosity of the ourrent. 
method most commonly resorted to was the 
planting of nanal but the other and 
more elaborate devices referred to in Ex- 
bibit XII were also made use of (cide 
Exhibit VIII and D. W. 5). The evidense 
seems to me to leave no room for doubt 
that these operations played an important part 
in the ereation of the new formation now in 
questicn, The efi.o! is admitted by some of 
the plaintiffs’ witnesses (viz, P. Wa. 4, 6 and 
3+), . The outstanding- fact is that, although 
the Kilankas of considerable extent have been 
formed in the past at particular points 
. along the banks there is no record of such 
regular and permanent formations as have 
been . brought into existence singe the 
commencement of the Conservancy operations, 
Exhibit X shows the gradual growth of 
the solid ground adjacent to the bank 
in the years from 1894 onwarda. The 
question is, whether the fast that natural 
processes bave been aided and, to some 
extent, sontrolled by artificial means 
disentitles the adjacent land holders from 
slaiming the asoretions as theirs. i am 
not satisfied the there is any authority for this 
view. The operations in the present in- 
atanse were carried out by Government under 
its statutory powers whioh authorised entry on 
the plaintiffs’ lands for special and limited 
purposes, It may be noted inoidentaly that 
; . 896; 40 M. 1083; 22 M. L. T öv. 

T (1916) Eo 599; £4 L, J. P. 0.93; 112 L. T, 956. 
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Officers was to band over the new for- 
mations to the riparian owner (Exhibit S16), 
Another sonsideration whieh is not’ imma. 
terial is, that the rights of the riparian : 
owners might be prejudieially affected by 
the interposition of a strip of land owned 
by Government between their property and 
the river. Reference has been made to the 
ease of Attorney-General of Southern Nigeria v. 
John Holt & Co., (Liverpool) Limited (19) in 
support of the appellants’ contention, In that 
oase, however, there appears to have been a 
deliberate reclamation by tha building of a wall 
on the foreshore and levelling up by direct 
human agenoy of the space behind ‘it. The 
remarks in the judgment, at page 615, alao 
indioate that, if the silting up had been aided 
by simple artificial means employed by the 
respondents, the new formation would still 
be an accretion for the benefit of the ad- 
joining land-holder. The dietum of the 
Jadisial Committee quoted by the Sub. 
ordinate Judge from Doe d. Sesbkristo 

v. Hast India Company (11) is also — 
in support of this view and so also 
are the remarks in Aétorney-General v. 
Chambers (20) and Secretary of State v. 
Kadirikutti (21). These cases are authority 
for the position that, even where the asoretion 
is contributed to by asts done by the 
adjacent land holder, he is not debarred 
from his right to them provided his aots 
were lawfnl. No ease has been oited: in 
whish a claim to acsretions has bean dig- 
allowed on the ground that they were 
aided by theindependent asts of a stranger. 
It is not suggeted that the Goverment 


“has any Statutory privileges in this matter, 


I think that the oonelusions of the learned 
Subordinate Judge are right. 

In the result, I agree with my learned 
brother that the appeal shonld be dismissed 
with costs. The plaintiffs have preferred a 
cross appeal with regard to the amount of 
the award of mesne profits—the omission 
of provision for future profits. T agree 
with the order proposed by my learned 
brother in his judgment. 


M, C. P. 
; Appeal dismissed, . 
(20) (1859) 4 De G &J. 66; 6 Jur. (n.s.) 745; T^ ° 
W. R. 405 45 BR 25 124 R. R 149, 
(21) 18: M. 869; 4 Ind, Dec. (x. s.) 969, 
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CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 13 
or 1919. 
Marah 26, 1920. 
Present :— Mr. Justise Richardson and 
Justice Sir Syed Shamsul Huda, Kr, 
NARAIN DAS-—DzrrespaNT No. 1— 
APPELLANT 
versus 
Kasi ABDUR RAHIM MurwaLL or SALKIA 
MIRPARA MOSQUE AND OTBERS-— 
PLAINTIFFS — RESPONDENTS, 


Muhammadan Law—Wakf, creation 0j—Mutwalli, 
appointment of-—-District Judge, power of—Mutwalli, 
title of, nature of—Limitation Act (IX of 1908), Sch. 
I, Art? 184—“Date of transfer," meaning of, 


The appointment of a mutwalli of a religious en- 
dowment is within the discretion of the Distriot 
Judge as kazi, and where, after publishing a call 
for nomination to the office, he appoints a mutwalli 
he does not act without jurisdiction, even though 
the person appointed is a stranger to the family of 
the founder of the endowment and not in the line 
of succession designated by him. [p. 70€, col. 1.] 


Where in a deed of endowment the founder 
deprived himself of the power to dispose of the 
corpus, reserving to himself, during his own life. 
time, an absolute discretion over the disposal of the 
Income, leaving no such discretion to his successors, 
the income in whose hands was to be employed in 
necessary outgoings, rent, taxes and repairsg and of 
the balance, one-half waa to be devoted to named 
charitable and religious purposes, and the other 
half was to be distributed to the heirs of each degree 
according to shares due to them under the Muham- 
madan Law of succession: 

Held, that there was a substantial dedication of 
the corpus and income to charitable uses, and that 
the deed created a valid wakf. [ p. 706, col, 2.] 


The mutwalit of a wakf estate is not the ostensible 
owner of the estate, he 18 à mere manager under a 
duly constituted trust. A transfer by a mutwalli 
who assumes to deal with the trust property as if 
-he were the tras owner in breach of his duty and 
in fraud of the trust reposed in him, is ultra vires 
and itis immaterial whether the transferee takes 
with iml or without notice of the trust. l'p. 707, 
col. 1, 

Limitation under Artiole 134 of Sohedule 1 to the 
Limitation Act is not dependant on possession. The 
‘expression “the date of the transfer" in the Article 
means the date on which the property or ihe title 
is transferred by the transferor to the transferee; 
where the transfer is effected by a registered in- 
strument that date is the date of the instrument. 
Tp. 708, col. 2.] 


Appeal against the decree of the Subordi- 
nate Judge, Howrah (Hooghly), dated the 9th 
June 1915, and that of the Additional 
Subordinate Judge, Howrah, in that Dis. 
triet, dated the 23rd of Desember 1918, 
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Sir Rash Behari Ghose, Babus Narendra 
Ohandra Bose, Satyendra Nath Mitter, Profulla 
Ohandra Ohakravaríy and Krishna Lal Banerjee, 
for the Appellant. 


Babu Ram Ohandra Mazumdar, M. W aheg 
Hossain and Babu Nabin Ohandra Pal, for the 
Respondent, 

JUDGMENT, 

RICHARDSON, J.— The appellant is the defend. 
ant No. 1 ina snit brought by the plaintiff 
as Mutwalli of a religious and sharitable 
endowment to recover possession of aertain 
landed property mortgaged by the former 
Mutwalli (the defendant No. 2) to the pre- 
desessor-in-title of the defendant No, 1. The 
defendants, other than the defendant No, 1, 
are formal parties, 


The story ig & not uncommon one. A wakf 
was oreated by Abdul Rahim by a registered 
deed, dated the 25th February 1894, By 
that dosument he dedicated oertain property, 
valued at Rs. 2,000, to pious uses, appointed 
himself the first Mutwalli, laid down a rule of 
succession to the office and prescribed the 
mode in which the rents and profits were to 
be expended. On his death, some months 
later, without issus the offise devolved or 
should have devolved on his sister, Naziran- 
nessa (defendant No. 2), after whom it was 
to go to his younger brother, Abdul Alim, 
and the male dessendants of the latter. It 
was not long before the founder’s intentions 
were frustrated. His sister and brother 
joined in executing a registered deed of mort- 
gage, dated'7th February 1899, to sesure a 
loan of Rs. 2,500 with interest. The reoitals 
and covenants of title show that the mort- 
gagors represented themselves to be the 
sesular heira of their father and Abdur 
Rahim. The form of the transaction sombined 
a mortgage by conditional sale with a usufrno. 
fuary mcrigage, possession being expressed 
to be rendered to the mortgagee for the 
realization of his dues on account of interest, 
It is in dispute whether possession was astu. 
ally given and taken. The mortgages, 
Kedar Nath Gonmrseisa, having died, his 
relative Sheo Prosad, who had established 
in the High Court his title by survivorship 
to Kedar Nath’s estate, broutht a suit for 
foreclosure in 1904 and the mortgage was 
finally foreslosed in January 1906. In Marsh 
1906, possession was. delivered by the Court 
to thè defendant No. 1 to whose father the 
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morigage-deeree had been assigned (Exhibit 
D, dated 4th February 1905). 

In 1911, the loss] Mubammadans beatirred 
themselves and a suit was instituted under 
Beotion 92 of the Civil Proeedure Code with 
the result that the District Judge removed 
Nazirannessa from the offise of Mutwalh and 
appointed the present plaintiff, a stranger 
to the fonnder’s family, in her plaoe. 

The present suit was sommensed on the 
2nd May 1918, and more than five years 
elapsed before a decision was arrived at in 
the Court below on the 23rd Desember 1918. 
‘The delay is in part explained by stay orders 
made by superior Courts, but the conduet 
Of the suits by the parties and by the 
Subordinate Judges before whom it 
came was very dilatory, The decree 
eventually made declares the properties in 
Buib to be wa^f properties appertaining to the 
Salkia Mirpara mosque and awards possea- 
sion to the plaintiff as Mutwalli of the 
endowment with mesne profita. 

On the appellant’s 
tended that the plaintiff has no right of 
suit inasmuch as he is an outsider, not in 
the line of suacession designated by the 
founder of the trust, and the District Judge 
had no jurisdiction to appoint him Mutwalii, 
In answer to this contention it is sufficient 
to refer to the observations of the Privy 
Council in “Mahomed Ismail v.. Ahmed 
. Moolla (1). l 

In the present oase, before appointing tbe 
plaintiff, the Distriot Judge published a call 
for nomination to the office. “No response 
waa received. Neither Abdal Alim nor any 
of his degeendants came forward, the plaint- 
iff being the only candidate. The appoint- 
ment was entirely within the diseretion of 
the Distriot Judge as Kazi. 

lt was next ecntended tha’ the wakf itself 
was invalid as being illusory. A perusal 
of the deed of endowment is,in my opinion, 
a sufficient answer to this argument. I see 
no reason to doubt the pious intentions of 
the founder. He deprived himself of the 
power to dispose of the corpus and if he 
reserved to himself during his own lifetime 
an abaolute diseretion over the disposal of 


(1) 86 Ind. Cas. 3C; 43 I. A, 127 at p. 184; 43 O. 1085 
at p. 1100; 14 A. L, J. 74); (1916) 1 M. W. N. 460; 20 
C. W. N. 1118220 M. L. T. 110; 18 Bom. L. B. 611; 
81 M. L. J. 290; 24 O. L, J. 198; 4 L. W. 269; 9 Bur. 
L. T. 141; 8 L. B. R. 517 (P. C.). 


INDIAN OASES, 


behalf it was first oon- . 


[1920 


the insome he left no sush dissretion to his 
suesessors. The ingome in the hands of his 
susecessors was to be employed, in the first 
instanoe, in meeting necessary outgoings, rent, 
taxes and repairs. OF the balanse, one-half 
was to bedevoted to named oharitable and 
religious purposes, and the other half: was 
to be distributed to the heirs of each degree 
or in each generation according to the shares 
due to them under the Mukammadan Law of 
suscession, There was, as it seems to me, & 
substantial dedisation of the corpus and 
insome to eharitable uses within the test 
laid down by the Privy Council in Muitb un- 
nissa v. Abdur Rahim (2), and repeated 
in Ramanadan Ohetttar v. Vava Levvat Mara- 
kayar (3). Referense may also be made to 
Mahomed Ahsanulla Ohowdhry v. Amare 
chand Kundu (4), where the desision of this 
Court in Muzhurool Hug v. t uhraj Ditarey (5) 
is approved. 


Ther, a point was taken that the plaintiff 
was precluded by the doctrine of res ulicata 
from raising the question that the mortgage 
to Kedar Nath was invalid, It was said that 
Nazirannessa, who was a defendant in the 
suit on the mortgage, might and ought to 
have pleaded her own breach of trust as a 
defense and, therefore, that the plaintiff as 
her sueeessor was bound by the result of the 
suit. If the plea was open to her, as no doubt 
it was, ahe eommitted a breash of trust in 
not taking it just as she had sommitted a 
breash of trust in the original mortgage 
transaction. It would be a strange result 
if the trust whieh the plaintiff now represents 
were bound by the deoree against her. Inthe 
mortgage suit, however, Nazirannessa was not, 
in the langnage of seotion 11 of the Civil 
Procedure Code, litigating under the same 
title as that under whieh the plaintiff is now 
litigating, She was sued in her seoular 
capacity, not as trustee. 


On these three points witn whish | lave 
dealt we did not think it necessary to eall 
fora reply from the learned Vakil for the 


(2) 28 I. A. 15; 28 A. 238; 60. W, N. 177; 11 M. L. 
J. t8; 2 Bom L. R. 114,7 Sar. P, C. J 829 

(3) 39 Ind. Cas. 235; 44 L A. 21; 32 M. L, J. 101; 
16 A. L. J. 1833 5 L. W. 298; u917 M. W. N. 180; 25 . 
O. L. J. ?24; 21 M. L. T. 215; 21 C. W, N. 521; 40 M. 
116; P.L. W. 394; 19 Bom. L. R. 401 iP. O.). 

(4) 171, A. 28 at p. 87; 17 C. 498; 5 Sar. P. C. J. 476 
& Ind. Deo. iN. 3) 871. 

(5) 18 W. R, 285. g 
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plaintiff. There still remain two questions 
to be dealt with. 

In his written statement the defendant 
No. 1 asserted that he and his predeeessors- 
in-interest were bona "ide purehasers for 
value without notice of the trust, An 
issue was framed raising the question of 
notice, The learned Subordinate Judge 
dismissed the issue with the remark tbat 
it did not arise, It was sontended that 


he was wrong and that, if either the 
original mortgagee, Kedar Nath, or .the 
assignee of the mortgsge-desree, were 


transferees for value without noties, the 
suit must fail; It is well-settled that 
trusts may be created in India in 
various ways [Jatindra Mohan Tagore v. 
‘Ganendra Mohan Tagore (6),] The nature of 
the trustee'a possession may, therefore, vary 
with varying ocnsequences, The trustee 
may be tho ostensible owner, as in the 
case of sesret and resulting trusts and 
benam: transactions. In sueh oases he 
may be in a position to confer title on a 
transferee for value without notise under 
the provisions of sestion 41 of the Transfer 
of Property Act, or by way of estoppel, 
but when the possession of the trustee is 
that of a mere manager, under a, duly 
constituted trust; it is immaterial under 
the present law whether the transferee 
takes with notiee or without notiee of the 
trust. I say under the present law, because 
under the older Acts of Limitation the 
transferee with notise was not protected 
by the twelve years’ rule corresponding to 
Artisle 134 of the present Act. Conese- 
quently, under those Asts the question of 
notice might -besome relevant twelve 
yenara after the date of the transaetion 
[Radanath Doss v. Gisborne §& Oo, (7), 
Luteefun v. Bego Jan (€)]. Under Artisle 134, 
the transferee without notice and the trange 
feres with notice are on the same footing. 
Where the trustee is & mere manager, he 
is not the ostensible owner nor has the 
transferee apything  oorresponding, to the 
English ‘legal estate’ to set over against 
the prior equity of the beneficial owner: the 
(6) I. A. Sup. Vol. 47 at p.72; 9B. L, R. 877 
d 18 W. R. 359; 2 Suth, P. C. J. 692; 3 Sar, P. 
(7) 44 M L A. Lab p. 14; 15 W R. P. C. 24: 6 B, L, 
E, 680; 2 Suth, P. O. J. 397; 2 Bar, P.C. J. 686; 20 E. 


R. 687. 
(8) 6 W, R. 120. 
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legal ownership and the prior equity are, 
generally speaking, both in the beneficiary 
Lef. Varden Seth Sam v. Luckpathy Royjee 
(9), Gokul Dass v. Hastern Mortgage and 
Agency Company (10)], The element of hard- 
ship, so far as the transferee without notiee 
is eonserned, is minimized by the system 
of registration. The system of registration 
in a public registry office and the proteo- 
tion it affords to the intending purchaser 
are now well-understood by the people. 
The registers are generally searched and 
ought always to be searshed. 1 think I 
may say on behalf of us both that we 
regret the Bengal rule, if it is still the 
roule, acsording to whioh registration does 
not‘ itself amount to notice. It opens the 
door to a great deal of shieane and a 
great deal of idle argument. The change 
in the Law of Limitation above referred to 
seems to indicate an intention on the part of 
the Legislature that registration should be 
acsepted as equivalent to notice. But, however 
that may be, there is no doubt that the 
Mutwall of a wakf estate is not the osten- 
sible owner of the estate. A Mutwalli is 
a mere manager and in the ease of a publio 
charitable endowment, such as the present, 
the legal ownership of the property dedieat. 
ed isin the Divine Being or in the sharity 
ereated in His name, A transfer by a Mutwalli, 
who assumes to deal with the trust property 
as if he were the true owner, in breach 
of his duty and in fraud of the trast 
reposed in him, is ulira vires and may ba 
avoided by timely proceedings properly 
taken for the purpose, The vise in tha 
transferee’s title, whether he takes with 
or without notice, “oan only be oured by 
lapse of time. For these reasons, the 
learned Subordinate Judge is, in my 
opinion, right in holding that the ques. 


tion of  notise in the present sase is 
immaterial. 
There remains the question whether 


Artisle 134 of the Limitation Ast operates 
to bar the suit, & question which has been 
discussed mainly as a question of sonstrustion, 
The Article in its present form applies to 
suits ‘to recoyer posaession of immoveable 
property oonveyed or bequeathed in trust 


(9) 9 M. I. A, 808 at p. 328; Marsh. .461; 1 Suth. 
P, O. J. 480; 1 Sar. P. C. J. 857; 19 E. R, 756. 

(10) 33 C, 410 at p. 422; 10 C. W., N°276; 4 C. L. J, 
102, : 


Lo 
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and afterwards transferred by the trustee 
or mortgagee for a valueable oonsideration.” 
The ‘period of limitation is twelve years 
from “the date of the transfer.” 

The term ‘transfer’, which waa substituted 
in the Act of 1608 for the term ‘purehase’ used 
in previous Aoter, put an end to the long 
disoussions whieh had taken place’ whether 
property mortgaged or leased was property 
"purehased" within the meaning of the 
Artiele, The cages are oolleated by Mookerjee, 
J., in Ram Kanai Ghosh v. Raja Sre Srt 
Hari Narayan Singh Deo Bahadur (11). 
The term '' transfer "appears in the title 
of the Transfer of Property Aat and seems 
to have been selested as the widest and 
most general term which oould bə found. 
The change, therefore, settled the law in the 
sense in which it had been generally 
understood in India [Ishwar Shyam Ohand 
Jiu v. Ram Kanai Ghose (129)]. It is 
not disputed that a mortgage is a transfer. 

A suit to which the Article applies must 
be a suit to resover possession,  T'he'plaint- 
iff must be out of possession and the 
defendant in possession. The transfers ehiefly 
contemplated are apparently transfers for 
value in excess of the limited powers of 
the trustee or mortgagee. In terms, the 
Artiole would apply to a transfer within 
those powere, bat in such a oase the true 
defense toa suit to recover possession would 
be title ard not limitation, though in some 
oases limitation might be useful as an 
alternative defenee. The .underlying idea 
may be that the oreator of the trust or the 
original mortgagor put the trustee or mort- 
gagee in a position to deal with the 
property wrongly as well as rightly, and 
that after a limited time neither the 
cesi: que trust nor the mortgagor shall be 
permitted to question those dealings, The 
creator of a trust or the mortgagor should, 
therefore, be careful to whom he entrusts 
or mortgages his property, The utility of 
suoh an Articole lies in thie, that it relieves 
the Courts of the necessity of deciding 
disputed questions of fact relating to trans- 
actions long past and prevents the hard 
swearing and chicane to which such dis- 


(11) 2 €. L. J. 646. 

(12) J0 Tnd, Cas. 683; 38 I. A, 76; 15'C..W. N. 417: 
9 M. L. T. 448; 8 A. L. J, 528; 18 Bom: L. R. 421; 14 
C. L. J. 288; (1911) 2 M, W, N, 281; 21 M.-L: J, 1145; 
88 C, 526 (P, O.). 
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putes are apt to give rise. With every 
year that passes, the ohanee that the 
Courts -may be led into a wrong oonolusion 
on & question of faot inoreases. 

The question we have to decide is, what 
is meant by “the date of the tranefer ” 
as the time ‘from whish limitation has to 
be reckoned? The rival contentions- are, 
for the defendant No. 1, that the suit is 
out of time besause it was instituted more 
than twelve years from the mortgage of 
1889, and, for the plaintiff, as the Sub: 
ordinate Judge has held, that the suit ia 
in time because possession of the mortgaged 
premises was first taken: in Marah 1906 
under the foreclosure decree and the suit was 
instituted within twelve years of that 
date. 

Apart from authorities whiah, though not 
binding on us, are entitled to our respestful 
attention, I should have thought that the 
language of the Article was plain and un- 
ambiguous and that the plaintiff was out of 
Court, To my mind, the date of the trana- 
fer is the date on which the property or the 
title was transferred by the transferor to the 
transferee. . Where, as here, the transfer was 
effected by a registered instrument, that 
date ig the date of the instrument, It is 
hardly disputed that such is the literal and 
natural meaning of the words and, in my 
humble judgment, there is no justification for 
departing from that natural ard intelligible 
meaning. To eonstrue the date of the trana. 
fer as tha date on which tbe transfer is 
followed by possession is to import into the 
Article words which are not there. S5 far 
as [am aware, the Article has always been 
understopd in its natural sense in Bengal 
[see for  instanoe  Nilmony Singh v. 
Jagabandhu Roy (13) and Ram Kanai Ghosh 
v. Raja Sri Sri Hart Narayan Singh” Deo 
Bahadur (11)]. It was so understood in 
Behari Lall v, Muhammad Mutiaki (14) and 
in Manavtkraman Ettan Tamburan v. Ammu 
(15). It is so interpreted by the learned 
Judges, of the Fall Bench who were in tha 
minority in the recent oase in Madras of Mulla 
Vettel Seeti Kutti v. Kunhi Pathumma (16), 

(13) 23 O, 536 at p. 543; lz Ind. Dec. (x. s.) 357. 

(14) 20 A. 482 at pp. 485, 499 (E, B.; A, W,.N. 
(1898) 123; 9 Ind. Dec. (N. a) 669. 

(15) 24 M. 471 at p. 482, 

(16) 48 Ind, Cas. 81; 40 M, 1040; 33 M. L. J. 823, 


(1917) M. W, N. 609; 22 M. L. T. 236; 6 L. W, 464 
(F, B.) 
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To make limitation under Article 134 
dependent on possession is not merely to 
amend the Article by judicial legislation but 
to go very near repealing it and leaving 
Artiele 144 in sole possession of the field 
[ Of. Behari Lal v. Muhammad Muttaki (14).] 

ĮI turn to the oases on whioh reliance is 
_plased for the plaintiff. l 

In Ramchandra Vithal Rajadhiksha v. Sheikh 
Mohidin (17) the property had been 
mortgaged and then transferred by tha 
mortgagee also by way of mortgage. The 
learned Judges say,— 

“Both on prinsiple and precedent, it is thus 
clear that the purchaser from a mortgagee of 
what is represented and believed to ba 
absolute right must be a purohase with 
possession. His possession is an essential 
element of this purchase sub modo which 
alone san make the purchase valid as 
against the true owner after twelve years’ 
enjoyment." 

The learned Judges go onto say that the 
point bacomes olearer when considered with 
referense to alienations by trustees, but the 
argument is the same, that the transfer or 
purehase is incomplete without a transfer of 
possession. 

As to principle, the observations gf the 
learned Judges seem to savour of au old 
heresy (Basura; v. Dalpairam (18)] which, 
after the deaision of the Privy Oounsil in 
Kalidas Mullick v. Kankaya Lal Pundit (19), 
was disearded [Ugarchand Manackchand v. 
Madapa Somana (20). See also Trtkam 
Madhav Ihet vw. Hirjt Harjivan Shet (21), 
Narayan v. Lawuman (22) and Ramasami Ay- 
yangar v. Martmuiiu Bhattan (23). The 
question whether possession is nesgssary to 
eomplete a title is now eoneluded, for most 
purposes, by the provisions of the Transfer of 
Property Act. No doubt, when a trustee or 
mortgagee assumes to aot as full owner the 
title he passes is invalid in the first instance 
as against the cestui que trust or original 
mortgagor. But I soneeive that the pre- 


(17) 28 B. 614; 1 Bom. L. B. 102; 12 Ind. Dec. 
(x, s.) 410. 

(18) 6 B. 380; 8 Ind. Dec. (N.s.) 709. 

(19) 11 I. A. 218; 11 O. 121; 4 Bar. P, C. J. 578,8 
Ind. Jur. 088; 5 Ind, Deo. (N. s.) 839. 

(20) 9 B. 824; 5 Ind. Deo. (N. s.) 215. 

(21) 18 B, 882; 9 Ind, Dec. (N, s.) 729, 

(22, 29 B. 42, 6 Bom, L. R. 687. . 

(23) 6 M. 404; 7 Ind, Jur. .623; 2 Ind. Deo. (xN. 8.) 
eel. l 
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tended or false title imitates in its mode of. 
creation and ineidenta the tros titla passed 
by a fall owner. When possession is not 
required to complete the title in the ons casa 
it is not required in the other. 


As to tha presedents sited, what seems 
true is that in suits for possession to which 
Artisle 134is a bar the defendant will pro. 
bably or in most eases have had possession 
for upwards of twelve years. The aases do 
not deside that the defendant must have had 
possession for twelve years; his posses. 
sion fortwelve years is merely mentioned as 
a fact. — 

For instanee, in the subsequent ense of 
Datiaghi v. Datiairaya (24) the judgment 
refers to the fast of possession (nage 359) 
but the sonslusion is that the suit “is barrad 
against the present defendant inasmuch as 
he holds under a purchase for valuable oons 
sideration dated more than twelve years 
prior to the sommenosment of the suit" 
(page 372). 

So, the ease of Maluizd v, Fakirchand (25) 
on whish the learned Judges particularly 
relied, amounted to no more than the appliaa- 
tion of Artisle 184 to the fasts of the ease. 
The judgment was delivered by Farran, 
C. J., and, simply stated, the sase was as 
followa:—-A mortgage was taken from a 
mortgagee assuming to aot as full owner. 
The transferee, or sesond mortgagee, onforeed 
his mortgage by suit against the original 
mortgagee and in exeention purehased the 
property. The original mortgagor then sned 
to redeem the original mortgage. The 
twelve years’ period prereribed by Artiole 
134 having elapsed, it was held that the 
plaintiff was bound fo redeem the sesond 
mortgage. It was further held that the 
plaintiff was not bound to resognizs the 
absolute title which the second mortgagee set 
up under the execution-sale because twelve 
years had not elapsed from ita date at the 
time of suit brought. In other words, the 
date of the transfer of the fall title being 
within twelve years of the suit, the plaintiff 
was held, in.regard to that title, not to be 
barred by Artiele 184. The position would 
have been mush the same in the present ease 
if the plaintiff here had sued bf rejesm the 
mortgage sreated by Nazirannessg, To auch 


(24) 27 B. 863; 4 Bom. L. R. 743. ° 
(25) 22 B. 226; 11 Ind. Deo. (N. s.) 782. 
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a suit, brougbt within the twelve years of tbe 
forealosure deeree, the foreclosure would pro- 
bably have been no defense, This, however, 
is nota suit for redemption and I express no 
final opinion on the point. 

Referense was also made for the plaintiff 
to oertain observations in the judgment 
def vered by Stanley, C. J., in Huseni Khanam 
v. dit Husain Khan (20), But those observa- 
tions were obiter, and when the oase eame 
before the Privy Oounsil it was decidel that 
the whole suit was barred under Artiole 148. 
Bakhiawar Begam v, Husaini Khanam (27). 
^ Lastly, there is the Madras Full Bench ease 
Mulla Vititl Seett Kuiti v. Kunhi Pathumma 
(16) already referred to. The fasts resembl- 
ed the fasts in the present ease exsept that 
the property was transferred by a mortgagee. 
Opinion there was mush divided. Wallis, 
O. J., and Ooutts-Trotter, J., felt themselves 
bound, by the language of Artisle 134, to hold 
that the suit was barred, The three learned 
Judges who formed the majority were only 
united in holding the sontrary, As stated in 
the head-note, Abdur Rahim, J., and Sesha- 
giri Aiyar, J., held that Artisle 134 applied 
to the suit but that time began to run ‘not 
from the date of transfer but from the date 
of taking possession.’ Srinivasa Ayyangar, J, 
expressly dissented from sueh a aonsiruation, 
but held that the Artisle was, in the oiroum- 
stanses, inapplicable and that it only applied 
P" et 
in eases where the transferee takes posses- 
sion on the date of transfer and when the 
mortgagor is entitled even on the date of 
transfer to sue the transferee for possession" 
As Wallis, O.J., points out, that view "would 
practisally exelude nearly all the oases which 
would otherwise some within the Ártiele, as 
possession ia rarely taken by the transferee 
on the date of the transfer.” The difference of 
opinion among the majority seems to me to 
illustrate the difficulty of trying to foree 
plain words into a mould for which they are 
not fitted, I can only say with great respeot 
to all the learned Judges that I sonour in the 
sonolasion arrived at by the minority. 

In the case before us, there is no particular 
hardship. There was no eoncealment. A 
suit was brought on the mortgage in 1904. 


Possession was taken by the transferee at 
(28) 29 A. 411; A. W. N. (1907) 183; 4. A. %, J. 875. 
(27) 28 Ind. Cas. 855; 36 A. 195; 15 CO, W. N. 586; 

26 M. L. J. 444; 12 A. L, J. 418; 19 C. L J. 477; 

(1914) M. W. N, 411; 15 M, L. T, 389; 10. Bom. L. R, 

844; 1 L. W, 818; 41 I. A, 84 (P.O), 
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latest in 1966, The present suit was not 
brought till 1913, There ia nothing to show 
what was done with the money borrowed by 
the trustes. For all we know,it may have 
been applied in whole or in part fo purposes 
sonnested with the trust, 

The fact that Ramchandra’s case(17) was de- 
sided in 1859 and that, so far as we are aware, 
the question it raises has not hitherto been 
disoussed in Bengal, would seem to indicate 
that the question is not one of mush import- 
ance in this provinse, I am not sure whe- 
ther I fully appreciate the difficulties which 
seem to have been felt in Madras in the appli- 
eation of Ártiele 134 to mortgages for long 
terms. Bat, apart from that, suita to reeover 
possession are not the only remedy whioh the 
law provides, There is seotion 18 of the Act 
which is intended to meet oases of sollusion. 
There are also deeclaratory suits. If, more: 
over, limitation were made to depend on 
possession if would still be possible for 
dishonest persons to leaye the property 
apparently in the possession of the trustee 
or mortgages. This oonld be done, for 
instanse, by means of a sub-lease. 

Before sonslading, I ought to add that 
if it be relevant to sonsider at what point 
of time Kedar Nath or any person olaiming 
under or through him first obtained 
possession, I see no good ground for differ- 
ing on that issue of fast from the son- 
elusion arrived at by the trial Court. 
There is no satisfactory  evidenee that 
either Kedar Nath or any su«soessor of hia 
entered into possession before possession 
was delivered by the Oourt to the assignee 
of the mortgage decree in Marah 1/06. 
It is said that the probabilities are that 
Kedar Nath took possession under an instru. 
ment whieh entitled him to poasession and 
purported to give him possession. Bat 
Kedar Nath died, His immediate successor 
was compelled to take legal proosedings 
to establish his title as such after whioh 
he foreelosed the mortgage by suit. AaI 
bave said, I do not feel justified in differing 
from the Sabordinate Judge's finding. That 
being so, the suit, was brought within twelve 
years of the da:e on which possession was 
taken by the mortgages from the trustee, 

it seems to me quite possible, however, 
that if this question of possession had heen 
agitated some yearsago, if might have been 
desided differently. i 
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In the result, I would allow the appeal 
on the ground of limtation and dismiss 
the suit with oosts throughont. 

SmHaMSUL Hupa, J,—I agree with my 
learned brother in holding that this appeal 
must be deereed, and that the suit must 
be held to have been barred by limitation 
under Article 184 of the Limitation Aot. If 
upon the evidense I had some to the son- 
elusion, as my learned brother has, that the 
transfer in this e3se under the deed of 
mortgage, dated the 7th February 1899, 
was not assompanied by possession, I would 
have, perhaps, preferred to follow the decision 
of the majority of the Judges somposing 
the Full Beneh of the Madras High Court 
in the esse of Mulla Vittil Seek. Kutii v. 
Kunht Pathumma (16) but upon 
the view I take of the faets of this case 
that question does not arise. The evidence 
on the question of possession is meagre 
and unreliable on both sides. The onus to 
prove that the suit was within time was 
on the plaintiff. In my opinion, he has 
failed to diseharge that onus. The pro- 
babilities are all in favourof the defendant. 
An a transferee of the foreslosure deeree 
the defendant was not in a position of 
advantage to prove whether the mortgagee 
had obtained possession under his nfortgage. 
The deed of mortgage recites that the mort- 
gagee was put in possession of the mortgaged 
properties. There is no reason to suppose 
that this part of the agreement was not 
asted upon. Thera was no question of any 
khas possession being delivered to the 
mortgages. The question of possession 
revolves itself into a question as to who 
was in reseipt of the rents and the profits. 
By the terms of the mortgage-deed the 
mortgages was to account for the rents 
and profits so far as he was able to 
realise them and, after deducting certain 
expenses, any balance that might have 
been left was to be credited towards the 
interest on the mortgage-money. It is 
possible that the mortgages thought that 
he need not be too assidnons in realising 
the renis as any defielenoy in the realiz, 
tions will have ultimately to be borne by 
the mortgagor and that be did not show any 
great vigourin pursuing his rights as a mort- 
gagee in possession, It is also not un. 
likely that the mortgagee released the 
defests in his title and did not venture 
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to press his righta too far. The recital 
in the preliminary desree upon the 
mortgage whieh shows that the plaint- 
iff had asked for being put into posses- 
sion is, in my opinion, not -of any great 
value. It may be that the objeet was to 
obtain from Oourt a confirmation of the 
possession obtained under the mortgage. 
deed. In the absence of the pleadings in 
that suit, I can attach very little weight 
to the recital, The other oireumstanses 
relied upon by the Court below are equally 
Ineonolnsive. 

On the whole, Iam of opinion that the 
balanse of probability is on the side of 
the defendant and that tho plaintiff haa 
failed to show that the mortgage-deed was 
not followed by possession. On all other 
points I agree with my learned brother. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Frest Crvit Arrear No. 353 or 1918, 
April 19, 1920, 

Present: —Mr. Juatioe Tudball and 
Mr. Justice Sulaiman. 

Sayed DAOOD ALI SHAH, Mison, THROUGH 
S. WAZIR ALI SHAH ano OTRERS— 
Decrex-HoLpers— OPPOSITE PARTIES — 

APPELLANTS 
versus 


Sayed HAYAT ALI SHAH—Jupauenr- 


Destor— ÅPPLIOANT— RESPONDENT, 
Ewecution of decree—Objection disallowed—Same 
objection, whether can be taken again, 


A, obtained a decree against X. for megne profits 
of an estate which had been purchased by H. Tn 
execution of the decree, A. attached the estate, but 
objections were raised and the matter weni in 
appeal to the High Oourt, and, in the meanwhile 
the application for execution was struck off for 
default of the decree-holder. A fresh application 
for execution was made against H. but he objected 
that he had gifted the estate to his mother who 
had sold it and the purchaser objected that he was 
not liable and his objection was allowed. A, then 
brought the present suit claiming to be entitled 
to put the property to sale ip exeoution of his 
decree. The trial Court held that A. wag personal] 
liable but that his transferees «rere not ag the 
execution having been struck off the attachment 
ceased to be effective and the trahsfer made by him 
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was valid, the High Court reversed this finding on 
appeal and held that the attachment had not 
ceased to be effective, and consequently the transfer 
by H. was void, and deoreed the suit. A. again 
applied for execution, and H. again raised the same 
objection which he had previously raised and his 
objection was allowed, On appeal by A.: 

Held, that it was not open to H. to raise the same 
objection over again and that A. was entitled to 
execute his decree against H.  [p. 713, col. 1.] 

First appeal from. the desision of the 
Sesond Additional Subordinate Judge, Ali- 
garh, dated the 30th July 1918. 

Mr. Igbal Ahmad, for the Appellant. 

Mr, Peary Lal Banerji, for the Respond- 
ent, 

JUDGMENT.— This is desree holders’ 
appeal arising ont of an application for 
execution of a deoree for mesne profits. It 
appears that on the death of one Mir 
Khan, who owned some immoveable pro- 
. perty, one of his legal heirs, Musammai 
Bibi Jan, brought a suit for the recovery 
of possession of her legal share against 
her co-heirs and obtained a deeree. She 
had also elaimed mesne profits, but the 
determination of the amount of mesne profits 
was reserved for the execution department, 
On the 28th of August, 1905 a desree 
for mesne profits was passed in her favour. 
In the meantime, ib appears that one Ganga 
Prasad, who was a mortgagee of a 5- 
biswa share in village Tatarpur from Mir 
Khan, had brought a suit for sale on foot 
of his mortgage-deed against all the 
heirs of Mir Khan ineluding the present 
plaintifi and had obtained a decree for sale, 
After Bibi Jan had obtained her deoree 
for possession, the share in village Tatarpur 
was sold by Ganga Prasad on aeeount of 
his deeree and purohased by Hayat Ali 
Shah. The latter was made a party to the 
proseeding relating to the assertainment of 
the amount of mesne profits. On the Zzrd 
of July 1906, the plaintiff-deeree-holder 
attached the  5-bíswa share in village 
Tatarpur. Objestions were raised by some 
other judgment-debtors and an appeal came 
to the High Court; the reeord of the ease 
having been sent for the application for exeou- 
tion was struck off on the ground that the 
deoree-holder had failed to deposit necessary 
eosta, When the record was returned a 
fresh applieation* for exesution was pub in 
against Hayat ,Ali Shab and others, but 
this time an objestion wes made by Hayat 
Ali Shah that he had, on the 28th August 
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1905, gifted his share in village Tatarpur 
to his mother. The mother objested that 
she had aold it on the 16th of February 
1909 to one Ram Prasad, and Ram Prasad 
objested that he was not liable to pay any 
mesne profita at all. !t appears that the 
objestion of Ram Prasad was allowed. On 
this, the plaintiffa' heirs brought a suit and 
slaimed that they were entitled to pnt the 
share in village Tatarpur up for sale in 
execution of their deoree for mesne profits. 
The learned Subordinate Judge who desided’ 
that case held that Hayat Ali Shah was 
personally liable but that his transferees 
were not liable inasmush as the execution: 
ease having been struck off, the: 
attachment had seased to be effective and, 
therefore, the transfers made by Hayat Ali 
Shah were  perfestly valid. The deerée. 
holders, who were plaintiffa in that suit, 
appealed to the High Court. On appeal 
the High Court held that the attachment 
had really continued and that the two trans.’ 
fers made by Hayat Ali Shah and his 
mother were absolutely void, and thatthe 
desree holders were entitled to proseed to 
realise their money from Hayat Ali Shah 
by sale of his share in Tatarpur. The 
High Court in its judgment, dated the Ist 
of June*1915, held: “ We think the Court 
below was wrong in holding that the pro: 
perty was not under attachment when the 
gift in favour of the judgment-debtor’s 
mother was made, That gift having been 
made during the pendeney of an attachment 
was void against the attaehing sreditor 
and the sale made by the donee falls with 
it.” The High Court gave an opportunity 
to Hayat Ali Shah to apply foran amend. 
ment of thg desres if he was right in his 
sontention that the deoree for mesne profits 
as against him was wrong. An applisation 
was made on his behalf but it was rejected, 
The High Court then, ultimately, allowed 
the appeal, set aside the desree of the Court of 
first instance and desreed the plaintiffs’ suit 
with eosts. On this, the desree-holders have 
again applied for exesution of their dearee 
against Hayat Ali Shah by sale of the 5- 
biswa share in village Tatarpur, Hayat Ali 
Shah raises the same objeetions over again 
and says that he is not liable to pay any 
mesne profits, The learnad Subordinate 
Judge has allowed his objections on two 
grounds; (1) He has héld that Hayat Ajj 
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Shah Was not legally liable to pay the 


amount of the mesne profits; and (2) he is 


further of opinion that the desision in the 
deslaratory suit does not operate as res 
judicata, between the parties. The desree- 
holders appeal to this Court. In our 
opinion, although it is true that Hayat Ali 
Shah should not have been made liable for 
the mesne profitsinasmush as he had pur- 
ohased this property in exesution of a mort- 
gage-deeree against the heirs of Mir Khan 
insluding the original plaintiff Bibi Jav, yet 
we sannot ignore the fast that the desres 
for mesne profits was ultimately passed as 
a desree against him also. and, further, we 
are also of opinion that the matter has 
been sonelusively decided in the previous 
litigation. The relief claimed by the present 
plaintiffs in the previous suit was a deelara- 
tion that they were entitled to sell this 
very property in execution of their deeree 
for mesne profits as against Hayat Ali Shah. 
The suit was desreod by the High Court. 
We must take it that the desree-holders 
obtained the relief which they had elaimed. 
It in true that in a ease where a. declara- 
tion is obtained by a deeree.holder, but for 
some reason or other the property is not 
Bold, then in a dispute whish may subse- 
quently take plase between a judgment. 
debtor and his transferee, the desision may 
or may not operate as res judicata; but that 
point is not before us now. In the present pro- 
seeding the very decrea-holdera who had 
obtained a declaration, are seeking to execute 
their deoree. We are of opinion that it’ is 
not open to Hayat Ali Shah to raise the 
game objection over again. He has no right 
to raise the objeation that the decree holders 
are not entitled to execute the decree. Wa 
accordingly set aside the order of the Court 
below and deoree the appeal. We dismiss 
the judgment-debtors’ objections with sosta, 


Objection dismissed, 


, MADRAS HIGH COURT. 
Ssoono Orvin APPEAL No. 2141 or 1918. 
November 7, 1919. 

Present, —Mr. Jastise Seshagiri Aiyar and 

; Mr. Justise Moore. 
BASAVARAJU PITCHAYA-—PLAINTIFF 
— APPELLANT 
versus 
Tus SHORETARY or STATE FOR 
INDIA ıs COUNCIL, REPRESENTED BY THE 
COLLECTOR or KISTNA —DarFzNDANT— 
RESPONDENT. 

Madras Proprietary Estates Village Services Act 
(II of 1894 , s. 17—Service inams at inception— Right 


of resumption and re-grant—Qontinuance of grant— 
Regulation XXIX of 1802, 


Lands which at the inception of the grant nre 
service imams cease to appertain to the Zemindari 
and the right of resumption and re-grant inheres 
in the Government. They must be deemed to be 
inams continued by the Government within the 
meaning of section 17 of the Madras Proprietary 
Estates Village Services Aot and the Government has 
the right to enfranchise them, [p. 714, cols. 1 & 2.] 


Second appeal against tbe decree of the 
Court of the Subordinate Judge, Bizwada, 
in Appeal Sait No, 22 of 1918, preferred 
against the deeree of the Court of the Tempo- 
rary District Munsif, Gannavaram, in Original 
Suit No. 584 of 1915 (B). 


Mr. V. Ramadoss, for-the Appellant. 
Mr. V. Ramasam, (Government Pleader) 
for the Respondent. 


JUDGMENT,-— The question in this case ir, 
whether the Government is entitled to en- 
franchise eertain lands in a Zemindari. These 
lands were, at the inseption, Karnam service 
Inam lands. In 1854, when an aecount was 
taken of the properties in the Zemindari, it 
was not denied by the persons in possession 
that they appertained tothe Karnam service. 


' T'he lower Courts have, on these and other facte, 


oome to the eonslusion that the Inam was 
continued by the Government within the 
meaning of sestion 17 of Aot II of 1894, 
in lieu of servises to be rendered as Karnam. 
This conelusion is attacked by Mr. Ramadoss 
with reference to oertain observations of 
Sundara Aiyar, J.in Secretary of State v. Chin- 
napragada Bhanumurty (1). We shall consider 
how far that dietum affects the present ase. 
As was poi: ted out by the learned Government 
Pleader, if before a Sannad is granted under 
Regu:ation XXV of 1802, sertain lands were 


(1) 17 Ind, Cas, 878; 24 M, L. J, 638, 
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found, to appertain to village servioos, the 
Government, by virtue of the prerogative 
reserved to them by  sestion 4 of that 
Regulation, assumed soutrel over such proper- 
ties and exoluded them from the assets of the 
Zemindari. Regulation X XIX of 1802 enabled 
the Government to obiain directly the 
servises from the Karnams who were pre. 
viously under the eontrol of the Zemin- 
ders, Having regard to the fact that the 
lands granted in lien of remuneration 
often ehanged hands and that the office: holders 
often found themselves in an impeounious 
position owing to the sonduot of their 
predecessors, Ast II of 1894 wes passed 
fixing wages for the offiee: as a natural 
eorolary from this, Government  direoted 
the enfranehisement of the lands previously 
held as service Inam. In these oeireoum 
stanees, if is diffüeult to see what right 
was left in the proprietor in respect of there 
lands. From the two Regulations we have 
referred to it is alear that lands granted to 
village officers like Karnams, eto., ceased 
to appertain to the Zemindari. The right 
of resumption, and re-grant, therefore, 
inhered in the Government. The Govern- 
ment were, therefore, entitled to enfranshise 
the land. Asregarda the Secretary of State v. 
Ohinnaprogada Bhanumuriy (1), the facts are 
not quite clear. Apparently, the whole of 
the village in which the land in question was 
situated was granted to an Agraharamdar, 
Whether before the granting of the Sanad 
the land in dispute had been granted for 
Karnam services or whether it was the 
Agraharamdars that made the grant to the 
Karnam is not clear. On these facts the 
lower Appellate Court in that ease same to 
the sonslusion that the lands were not 
service [nam lande; and one of the learned 
Judges who heard the second appeal, Sadasiva 
Aiyar, J. accepted that finding. Sundara 
Aiyar, J, apparently did not disagree with 
the finding in the oase., He seems to have 
been inclined to the view that some overt 
. aot must be shown to have been cone by 
the Government sontinuing the land in enjoy- 
ment of the office-holder as remuneration 
for doing the services. If the learned Judge 
intended to lay down that the facta that the 
land was originally service Inam, that it was 
excluded from the assets of the Zemindar in 
1802, and thaf subsequently the Government 
took serviee from the Karnam and allowed 
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him to enjoy the property would not enable 
a Court of Law to draw the inferense that - 
there has been a continuanse of the grant 
within section 17 of Aot IL of 1894, we are 
unable to agree with him. In this .oase, on 
the facts found, there oan be no donbt that 
tbo lands having originally been servise 
Inam and having been exeluded from the 
Yemindari the Government is entitled to 
enfranehise thei. 

The second appeal fails and is dismissed 
with costa, 

M. C. P. 


Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM AP-ELLATE DEO&REE No, 636 
or 1919. 
August 2, 1920. 
lresent: — Mr. Justice Jwala Prasad. 
RIT LAL MALLAH— DEFENDANT 
— APPELLANT 
versus 
RAGHUBAR RAM AND OTHERS— 
PLAINTIRES, AND LOK NARAIN MALLAH 


AND ANOTHE«— DEFENDAN 8— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 54—Injunction, 
whether can be granted to restrain wrongs arising out. 
of tort. 


The grant of an injunction is not restricted to 
wrongs arising out of contract only, but relief can 
also be given in respeotof an invasion of the 
rights of any person resting on tort, [p. 716, col. 2.3 

Appeal’ from a desision of the Distriot 
Judge, Patna, dated the Sth April 1917, 
confirming a desision of the Munsif, Patna, 
dated the 7th Desember 1918. 

Mr. Lal Mohan Gangult, for the Appellant. 

Messrs, H. L. Nandkeolyarand Rat Tribhuan 
Nath Sahat, for the Respondents, 

JUDGMENT.—This appeal is direoted 
against the deoision of the District Judge of 
Patna, dated the 5th April 1917, confirming 
the decision of the Munsif, dated the 7th 
December 1918, and dismissing the suit of the 
plaintiff in part. : 

The decree was passed against the defend- 
aut No. l only and henee he alone is the 
appellant before us. He is & Choudhurig 
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sarts in the town of Behar. The plaintiffs 
sre the earímen and ply their business be- 
tween tke Railway Station and the shops 
of Mahajans. They alleged that the defend. 
ant interfered with their business on three 
days llth, 12th and 13th of Desember 
1917, elaiming from them illegal demanda of 
Choudhriana at the rate of 1 anra per cart. 
The plaintiffs! saco was that the Choudhriana 
was never paid to the defendant and was 
illegal and, consequently, the interference was 
also unjustifiable. They acsordingly brought 
the present suit for the loss suffered by 
them on ascount of interferense by the defend- 
ant, and for granting a perpetual injunation 
against him restraining him from oausing 
any obstruction or interference in the plaint- 
iffe’ business iù future. 

There was a minor discrepancy in the 
evidence as tothe date of the ohstruction. 
In the evidence it was stated that the 
obstruction was from the 10th to the 12th, 
whereas the plaint stated it to be from ihe 
lith to the 13th of December. The Court 
below has explained this diserepancy as 
being due to ignorance of the oartmen, but 
both the Courts below have held that the 
obstrustion was oaused for the number of 
days alleged by the plaintiffs. They have 
also held, upon & careful consideration of the 
evidence, that the defendant was not justified 
in causing obstruction to the plaintiffs and 
that they suffered damages in consequence of 
that obstruetion. This being a finding of fact 
based upon legal evidence on the: resord is 
not open to shallenge and the learned Vakil 
on behalf of the appellant has now soneeded 
this, The amount of damages has also been 
fixed upon the evidence in the case, the result 
of whish is that the amount aotually olaimed 
has been reduoed by half. Rupees two per 
sart per day is eertainly not an exsessive loss 
to the plaintiffs. Therefore, the amount of 
damages must also be upheld. 

Mr. Ganguly wanted to urge that the anit 
was not fit to be maintained inasmuch as it 
was affected by misjoinder of parties. This 
is based on the faot that the plaintiffs area 
number of cartmen who are said to have 
suffered by the illegal aet of the defendant, 
but the act somplained of was in furtherance 
of a single object of the defendant, viz, to 
extort from the plaintiffs illegal sess of 
Ohoudhnuriana, The fast that they were 
obstructed at different times does not affeot 
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the liability of the defendant, to all of them, 
The transaction was one and, therefore, the 
plaintiffs were entitled to join in one suit 
against the defendants. This was the view 
taken by the Munsif and the defendant very 
rightly abandoned the aforésaid objestion. 
The matter was never agitated in the Court 
of Appeal and it is not open to the defend- 
ant fo re-open it in this Court, and, as observ- 
ed above, there is no substanee in the eon- 
tention. 

The deeree of the Court below as to the 
award of damages to the plaintiffs eannot, 
therefore, be questioned and must be upheld. 

The learned Vakil, however, contends that 
the plaintiffs were not entitled to a perpetual 
injunction against the defendant. This ig 
based upon seation 54 of the Specifies Relief 
Aat and the ground, principally, is that the 
elaim for injunotion is not based upon any 
obligation existing in fayour of the applicants. 
In other words, Mr. Ganguly contends that 
the olaim for injunotion must be based upon ° 
some contrast. It is too late to propound 
such a propositicn inasmueh as the grant of 
an injunotion is not restricted to wrongs 
arising outof contraot only, but relief san also 
be given in re3peot of an invasion of the rights 
of any person resting on tort only. The first 
two olaases of section 54 no doubt deal with 
wrongs ex contractu, but the 3rd olause 
undoubtedly contemplates that & perpetual 
injunction can be granted irrespective of any 
oontraot, provided that there is an invasion 
or threat of an invasion on the plaintiffs’ 
right to or enjoyment of any property, 
Perhaps, the attention of Mr, Ganguly was 
eonsentrated only to the frat two olauses, 
for towards the conslusion of his argument, 
when his attention was invited to the last 
olause of seetion 54, he seemed to be lukewarm 
in his argument and but for the deoision 
in the ease of Gur Pershad v, Khuda Baksh 
(1), the point, I think, would never 
have been raised by Mr. Ganguly. In that 
oase a perpetual injunction restraining the 
defendants from taking Ohondhuriang dues 
from the plaintiff and from using foree of any 
kind was disallowed. The facts are too 
briefly stated in that oase, and I am not 
sure whether they are similar to those in 
the present oase. The reason fcr refusing 
an iojanetion, as stated in that judgment, 


(1) 8 Ind. Cas. 687, 
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ia that no injunction sould bə granted 
“restraining the defendant from reseiving 
any payment which the plaint might make 
to him (the defendant) voluntarily” and ib 
seemed to the Court "unnecessary to grant 
an injunction restraining him from doing 
what the penal law already makes punish. 
able.” Under the terms of the section, no 
doubt, voluntary payment of Oboudhariana 
cannot be restrained. Baut, in the present 
ease, the plaintiffa seek to restrain the 
forcible demand of the Ohoudbhuriana and 
the illegitimate restraint caused to their 
business by the acts of the defendants. 
There ix no reason why the defendants 
ennnot be injuneted, If the learned Judge 
in the aforesaid case wanted to lay down a 
general law that an injunetion oan only be 
granted to prevent the breach of obligation 
existing in favour of the applicant, L would 
respectfully differ with the view, Their 
attention was probably not drawn to the 
-Jast clause of section 54, The subject has 
been fully dealt with by Dr. Bannerjee in 
his book on Specifis Relief Ast and he has 
clearly shown from authorities that the 
relief in the nature of an injanstion is nof 
confined to wrongs arising out of a contrast 
but is also applicable to trespass upon the 
oivil rights in the nature of tort, and 
that the tort complained of need not violate 
guy, right to property. This is clearly 
illustrated by the fast that perpetual unjuno- 
ficns are cflen granted restrainirg a 
person from making defamatory statements 
in ary publication, Injunctions are also 
granted against the custody of infants, 
marrying infant wards of Court, as well 
as against persons interfering with the rights 
sonnested with religious offices: Vide Soma 
Ballachassar v. Thiruvenkatachariar (9), Jugal. 
kishore v. Lakshmandas (3) and Sríncvisa v. 
Tiruvengada (4). 

I have been taken through a number of 
authorities on the subject, both English 
and Indian, Most of them do not appear 
to exactly apply to the present ease though 
the principles decided therein are of great 
assistance in understanding the true scope 
and meaning of the Ohapter on Injunction 
in the Specific Relief Aot. I am relieved 


2) 15 Ind. Case409. 
B 28 B. 659; 1 Bom. L. R. 118; 12 Ind Deo. (x. 8) 
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from entering into the dissussion of those 
oases, for it appears to me that the present 
case is governabla by the observation of 
Jenkins, C, J, in the ease of Apaj: Patil v. 
Apa (5). After quoting section 54 of tha 
Specifis Relief Act, his Lordship observes: 
"It appears tn ns that where a legal right 
violated by another under colour of title, is 
established, the reaurranse of violation cannot 
in ordinary eases be adequately met by 
damages, nor oan those damagas be satis- 
fastorily ascertained. How, for exampl» 
can damages be an adequate relief to ona 
who has established his right to the 
possession of land, if his possession be 
subjected to repeated obstrustion ^ by 
another or how ean thcse damages ba 
ascertained,” In that oase the defendant 
was in'erfering with the oivil rights of 
the plaintiff to exercise his peaseful posses- 
sion over hia lind. The view taken by the 
learned Chief Justice was followed in a 
latter ci33 of the same Court in Bat Samrat 
v. Sardarsing Hamabhat (6). No donbt relief 
by way of perpetual injunstion should be 
granted with eaution and on weighing the , 
probabilities and circumstances of each sage 
and where, as in the present ease, it is 
manifest, from the pleadings in acase and 
the conduot of the defendant that, unless 
he be restrained by an order of the Court, 
there will be danger of the invasion of the 
rights of the plaintiff, there is no reason 
why the injunetion should not be granted, 
The defendant asserts in his written state. 
ment his right to slaim the cess of 
Chandhuriana from the plaintiffs. The 
plaintiffs have proved that they are not 
liable for the same. There is, therefore, every 
reason to spprehend that the plaintiffs’ 
rights would be invaded by the defendant 
in future, Even if damages were the ade- 
quate relief for the obstruction caused to 
the plaintiffs on the present oocasion, there 
can be no assurance that it would be an 
adequate relief in any subsequent interferenos, 
and Iam, therefore, of opinion that it is 
not possible in sush a sase to award adequate 
peouniary sompersation. Therefore, the 
claim is not barred by sestion 56, clause 
(i) of the Spesifie Relief Aot as is oon- 
tended for ty Mr. Ganguly and that it 
is absolutely necessary by means of a perpe 


(5) 20 B 735; 4 Bom. L. R. 534, 
(6) 12 Ind. Cas. 881; 18 Bom. L. R. 905. 
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tual injunoetion to prevent the multiplicity 
of judicial proceedings. Therefore, the son. 
ditions required in both the clauses (d) and 
(e) are fulfilled in the present oase ard 
the order made by the Courts below re. 
garding the perpetual injanation against the 
defendant appears to be sorrest. 
The result is that the appeal is dismissed 
with sosts. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Orvin APPEaAL No. 315 or 1917. 
l Maroh 26, 1920, 

Fresent :—Sir Grimwood Mears, KT., 
Ohief Justice and Mr. Justica Rafique. 
Munshi MUHAMMAD HAMID.UD.DIN— 
PLAINTIFF— APPELLANT 

versus . 


Lala FAKIR CHAND AND OTHERS— 


DEFENDANTS—RESPON DENTS, 
Construction of document—Deed of sale, followed by 
agreement of re-conveyance —Nature of transaction — Sale 

or morigage. e 


In 1888 two ladies executed a sale-deed in favour 
of F. and B. and on the same day F. and B execut- 
ed an agreement in favour of the ladies to the effect 
that if, within five years, the ladies re-paid the 
amount of the consideration for the sale they would 
get back the property. In 1916 the husband of one 
of the ladies, the other haviug in the meantime 
died, brought the present suit on the allegation that 
the transaction evidenced by the two deeds was 
really a conditional sale, i. e, a mortgage, which 
mortgage he claimed to redeem. The trial Court 
dismissed the claim construing the two documents 
as showing two separate transactions, one an abso- 
Jute sale and the other an agreement of re-con- 
yeyance within a specified time. On appeal: 

Held, upon a comparison of the language of the 
two deeds that the sale was subject to the conditions 
of the agreement, and that the two deeds read 
together showed that the transaction entered inte 
was a mortgage. [p. 720, col. 2; p. 72), col. 1.] 


First appeal from the decision of, the Addi- 
tional Subordinate Judge, Moradabad, dated 
the 23rd of Maroh 1917, 

Messrs, B. E. O'Conor and Muhammad 
Ishaq Khan, for the Appellant. 

The Hon'ble Dr. Te; Bahadur Sapru and 
Dr. 8. M. Sulaiman, for the Respondents. 

JUDGMENT,—This appeal arises out of 
a suit brought by the plaintiff-appellant in 
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the lower Court for the redemption of an 
alleged mortgage-deed dated the 21st of 
July 1883. lt appears that on that cate two 
ladies Musammat Ishratunnissa and Musam. 
mat Shafkat-un-nissa exeonted a deed of 
sale in favour of Lala Fakir Chand and Lala 
Baldeo Sahai. The oonsideration for the 
sale was Rs. 6,125. On the same day (i. e. 
the 21st of July 1883) the two Lalas execut. 
ed a deed of agreement in favour of the two 
ladies, in which, after resiting the faet of 
their purehase, they said that the purchase 
had been made .subjest to the sondition 
that the two ladies could, on the payment 
of Rs. 6,125 within five years from the 
date of the exeeution of the agreement, 
get back the property. The two ladies are 


dead and so is Lala Baldeo Sahai. The 
plaintiff-appellant is the husband of 
Musammat Shafkat-un-nissa, He brought 


the suit out of which this appeal has arisen 
against the surviving vendee, Lala Fakir 
Chand, and the heirs of the other vandee, The 
alaim was brought on the 12th of September 
1916-on the allegation that the transaction 
evidenced by the two deeds of the 21st of 
July 1883 was really a conditional sale, 3, bn 
a mortgage. The olaim was resisted on 
various grounds but the principal plea was 
that the sale of the 2lat of July 18°3 wag 
an out-and out sale and the agreement of the 
same day was a separate transaction for re. 
conveyanse of the property within a speoifiod 
period. As the olaim has not been brought 
within five years of the exeseution of 
the agreement and as the claim was not for 
re-conveyar oe of the property but for redemp- 
tion of the mortgage, ‘the elaim was not 
maintainable, 


No evidense was given on behalf of the 
plaintiff-appellant, by whieh we mean no 
oral or documentary evidence other than the 
two deeds, dated the 21st of July 1&&3, 
Some witnesses were examined on behalf 
of the defendants respondents to prove that 
the two deeds of the 2lst of July 1883 
evidenced really two separate transactions, 
The learned Subordinate Judge who heard 
the witnesses has not believed them, nor has 
their evidence been placed before us in this 
appeal. The oase has beem decided on the 
language of the two deeds of the 21st of 
July 1883, and in the light of the oase-law 
put forward before tha Ooutt below. The 
learned Subordinate Judge yielded to the 
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plea for the defence and eonstrued the two 
dosuments of the 21st of July 1883 to mean 
that they showed two separate transaoetions, 
one ap absolute sale and the other an agree- 
ment of re-sonveyanee within a speoified 
time. 

In appeal before us the appellant sontests 
the eonolusion at whieh the learned Sab- 
ordinate Judge arrived. It is urged on 
behalf of the plaintifi-appellant that the 
language of the two dosuments of the Zist 
of July 1883, when olosely examined, leads to 
but one conslusion, namely, that there was one 
transaction between the two ladies and the 
twoLalasand thetransastion was a ‘baibilwafa,’ 
that is, conditional sale or mortgage, On the 
other hand,the learned Oounsel for the respond- 
dents has maintained the position his slients 
took up in the Court below. Both parties 
have aited a number of authorities on the 
point, In our opinion, ina case like the pre- 
sent, the case-laweannot be a safe guide 
unless the language of the doouments in all 
the gases is absolutely the same. Where a 
Court has to find whether a transastion 
whish is embodied in two separate doou- 
ments, is one transaction or the two doou- 
ments express two separate transactions, 
the language of the documents is, if not the 
only at least. the important guide in arriving 
at the right sonclusion, lf we refer to the 
language of the doeumenis in suit in the 
present ease we find that in the sale. deed, 
after the usual recital of the faot of sale and 
the amount of sonsideration, the vendors 
said that they of their own free will and 
accord absolutely sold the Zemindari property 
together with * * * to Lala Baldeo Sahai 
and Lala Fakir Ohand. The agreement 
whieh was executed at the same time by the 
two Lalas after resiting the property pur- 
obased by them, goes on to say that the pro- 
perty “has been purehased by us, the exe- 
eutants, for Rs, 6,125, on this oondition that 
whenever, within five years, the vendor shall 
pay to us the amount of consideration men. 
tioned in this doenment, we or our heirs 
shall have no objestion in re-conveying the 
said aforesaid share. If we set up any 
plea the same shall be invalid and the 
vendors shall he at liberty to take legal 
steps and to have the property re conveyed 
by us. Battle condition is that the vendors 
should not borrow the money or mortgage 
or sell the property for payment of the 
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amount due to us, On the eontrary tha! 
amount should be the property of them: | 
They shall also have to pay interest on the 
whole consideration at the rate of 10 annas 
per oent. per month out of whieh the 
astual produce of the village sold shall be 
deducted and they shall have to pay the 
balance along with the consideration money." 
Now, in our opinion, if the language of the 
two dosuments is put together and compared, 
it leads to the eoneslusion that the parties 
to the two dosumenta were entering into 
one transastion and that transaction was, 
what is oalled in this country baibilwafa, i. e., 
a conditional sale. The reasons for holding 
this view are that, though the words 

absolute sale" are used in the sale deed, 
yet the agreement distinstly admits that 
the sale is subjest to the oondition that the 
vendors could demand the return of the pro- 
perty on the payment of not only the consider. 
ation money but on the payment of son- 
sideration money plus interest at 10 annas 
per sent, per month after the assounts between 
the parties had been taken with regard to 
the realisation of the rents osollested by tha 
vendees during their period of possession, 
Now, if the parties intended to have two 
soparate, transactions, 7. €, one an out-and-out 
sale and the other a right given by the 
vendees to the vendors of getting a re-con- 
veyanee within a specified period, there 
would be no nesessity for saying that the 
sale was subject to re.conveyanse, or that at 
the time of re-sonveyanse acsounts should 
be gone into between the parties. The 
learned Counsel for the defendants-re- 
spondents has urged; and urged very strenu- 
ously, that the two dosumenta of the 21st of 
July 1883 are really two separate trans- 


actions, and in support of his sontention he 


advanced several arguments. He said that 
the transaction of baibrlwofa, or eonditional 
sale, was really a method adoptedl by the 
Mnuhammadans to evade the ecclesiastical law 
against paying or reseiving interest. He 
referred to the short history of the origin. 
of baibilwafa given in the book of Mr, Ghose 
on Mortgage Law at page 60. In the present 
ease the parties lending the money or pur. 
shasing the property were  Hindus who 
were not bound by any ecslesiastia rules of 
Muhammadan Law. There was no oeosasion 
for them to have entered into a transaetion 
with the ladies of the nature of a eonditional 
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sale. In our opinion, there is no forse in this 
argument for the simple reason that, though 
.the dostrine of baibilwafa was introdused 
into this country by the Mubammadane, yet 
it seems to have been adopted by other com- 
munities also, It really depends upon the 
inclination or convenienoe of parties borrow- 
ing and lending money as to what means 
they should adopt of re-pay ment. 
There are cases where both oreditor and 
debtor were Hindus and yet the transaction 
between them was that of bazbslwofa. 


The sase- law relied upon by the defend- 
antserespondents is as follows:—~Alderson v. 
White (1), Bhagwan Sahat v Bhagwan Din 
(2), Ghulam Nabi Khan v. Nías-un-nissa (3) 
and Jhanda Singh v. Sheikh Wahid ud-din 
(4). The remarks upon which reliance in 
placed by tbe learned Counsel for the re- 
spondents in the oase of Alderson v. White 
(1) are as follows:— These deeds taken to- 
gether do not, on the face of them, constitute 
a mortgage, and the only question is whe- 
„thor, assuming the transaction to be a legal 
one, it has been shown to be in truth such 
| asin the view of a Court of Equity ought 
to be treated as a mortgage transaction, The 
rule of.law on this aubjeot is one dictated 
.by common sense, that prima facie an 


absolute conveyance, sontaining nothing to . 


show that the relation of debtor and creditor 
is to exist between the parties, does not-cease 
to be an absolute sonveyanae and beaome 
a mortgage merely beeause the vendor stipu- 
lates that he shall have a right to re-pur- 
chase.” We are quite in agreement with the 
observations of the learned Lord Chansellor; 
but they do not in any way help the case 
for the defence. The very first sentence 
of the observation is that “these deeds taken 
together do not on the face of them oon- 
stitute a mortgage." The language of the 
two deeds in the oase of Alderson v. White 
(1) was such that it could not be said that 
the two deeds read together showed a trans- 
action of mortgage. Further on, the Lord 
Chaneellor goes on to say: " That prima facie 
` (1) (1858) 2 De. G. & J. 97 at p. 10°; 4 Jur, (N. s.) 
125; 6 W. R. 242; 44 B. B. 924; 119 R. R, 38. 
(2)12A 387 (P. 0.5; 17 I. A. 98; 6 Sar. P.O. J. 


557; 6 Ind. Deo. (N 8.) 992, 

(8; 9 Ind. Gas, 140; 83 A. 887; 8 A, L.J. 119. 

(4) 36 Ind. Cas. 38; 14A L J. 1189; 31 M. L, Ji 
750; (1916, 2 M.W.N. 570, 19 Bom LR. 1; 6 L.W. 189; 
25 O. L.J. 024; 10 Bur. D. T. 18 ; 43I. A. 284; 21 0. 

W, N, 66; 20 M, L, T, 529; 88 A. 510 (P Ü.). 
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an absolute oonveyanee containing nothing 
to show that the relation of debtor and 
ereditor iy to exist between the parties does 
not esaseto be an absolute conveyance,” It 
is quite true thatin the present oase the 
words absolute sale” are used in the sale- 


-deed but the terms of the agreement stultify 


ihe signifieance of those words. Under the 
said terms the parties were, at the time of the 
demand of the vendors for re-sonveyanse, to 
go through theaecounts of the realization of 
rents by the vendees and the vendors were 
to pay 10 annas per sent, per month interest 
on the sale-proseeds, and after casting of the 
accounts the prise for re-conveyanee was to be 


‘determined, These terms show olearly that 


the relation of ereditor and debtor continued 
to exist between the two ladies and the two 
Lalas. No sueh terms found a plase in the 
deeds produced in the sase of Alderson v, 
White (1). 

The ease of Bhagwan Sahat v. Bhgawan Din 
(2) was also on facts quite different from the 
present case. The agreement in the oase of 
Bhagwan Sahat v. Bhagwan Din (2) was as 
follows :—' However, I have, as a matter 
of favour, mercy, kindness and indulgenae, 


exeeuted this deed, and do hereby stipulate 


that if all these vendors will within a 
period of 10 years from the date of this deed 
pay in a lump sum, and without interest, the 


. whole amount specified above, I shall sooept 


the same and satel this valid sale * * * * 
* I shall not olaim interest from the vendors, 
mor“ will they demand profits from me after 
the expiry of the term." The last sentenee 
shows olearly how different the ease of 
Bhagwan Sahat v. Bhagwan Din (2) was 
from the sase before us. Moreover, in the 
ease of Bhagwan Sohai v. Bhagwan Din (2) 
the vendee was extending a favour to the 
vendcr giving the latter an opportunity to 
re-purehase the property within 10 years on 
the payment of only the sale price, distinotly 
stating that the vendor wi)l not be entitled 
to any aesount of the rents of the property 
Bold and that the vendee will olaim no 
interest. In the ease before us the agreement 
of the 21st of July 1883 given by the two 
Lalas haa not been given as a matter of 
indulgenee. On the oontrarys the agreement 
is to the effect that the sale is subjest to the 
agreement and the terms contained in the 
agreement, 

The aase of Ghulam Nabi Khan v. Nias 
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un-nissa (3) was similar in faots to that of 
Bhagwaw Sahai v Bhagwan Din (2). In the 
ease of Ghulam Nabi Khan v. Niaz-un nissa 
(3), the sale deed contained the following 
recital: "The sale deed had become absolute 
and final and that the contrasting parties 
had no right tc sancel the sale and to demand 
restitution of the consideration money, and that 
the vendor has no right to any share in the 
property sold.” The agreement merely oon- 
tained’ a  stipalation for re-purehase. Oa 
omparing the terms of the two dooumsnts 
a Benah of thia Court in the o1se of Ghulam 
Nabi Khan v. Niaz-un-nissa (3) same to the 
eonelusion that the two deeds showed two 
separate transactions, namely, one ofan out-and- 
out sale and the other of a re-sonveyanss. The 
learned Judges made the following remarks, 
whish we think pertinent to tha, argument 
under consideration: “ Whether a transas- 
tion is a bona fide sale with an agreement for 
re purchase, or a mere mortgage in the form 
of a sale, must depeni on the intention of 
the parties to be gathered from the language 
in whieh the transaction is carried ouf, 
gupplemented, it may be, by oral evidense, 
If we attach their true meaning to the 
recitals which we have referred to above, 
we think it must be held that the transao- 
tion was intended to be an out and out sale 
with an agreement for re-purshase.” In our 
opinion the case of Ghulam Nabi Khan v. 
v. Nías-un-niisi (3) was distinatly decided 
on the facts as found and gathered from the 
dosuments of sale and re-sonveyanse, Wa 
have already shown that the language of the 
two documents was quite diffsrent to that of 
the doouments before us. 

The last ease is that of Jhanda Singh v. 
Sheikh Wahid-ud-din (4). In that case there 
were three documents for sonsideration before 
the Court, One was a sale-deed, dated the 29th 
of August 1852; the second was a bond of the 
same date; and the third was an agraement 
executed sevendays after on the 5th of Ssptem. 
1852, undertaking to re-oonvey the property 
within a spesified period to tha vendor on 
receipt of the sale consideration. The 
language of the sale-deed showed that it 
was an absolute sale on the face of it, The 
agreement was gxeouted seven days after aud 
the language of it showed that the opportun- 
ity given to tht vendor to re purchase the pro: 
perty was in no way a condition governing 
the sale but was a matter of indulgence. 
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The relevant words of the agresment were 
" that the exesutants are now willing to hold 
and treat with kindness the vendors aud that 
of their own free will they (the exeontanta) 
covenant in writing that if the vendors, after 
the lapse of nine or ten years from the date of 
the execution of the deed, pay the exeoutants 
the purshase-money mentioned in the sale- 
deed, £. e. a sum of Hs, 5,500, out of their 
own posket without mortgaging or selling 
this property to other persons, the executants 
shall forthwith execute a fresh re sale deed 
on reseipt of this sum.” It is thus obvious 
that the fasts in tha oase of Jhanda Singh v. 
Sheikh Wahid-ud-din (4) also wara quite 
different from the fasts of the present 
ease, In our opinion the ose of Jhanda 
Singh v. Sheikh Wahtd-ud.din (4) does 
not bear out the esntention for the 
defence. We woull here remark thah, 
towards the end of their jadgment, their 
Lordships of the Privy Counsil, after reciting 
the rule laid down by the Lord Chansellor 
in Alderson v. White (1), say as follows: “It 
may not be appliosble to the transaationa 
governed by the Muhammadan Law, If was 
apparently held applicable by Sir Barnes 
Peasock, who had vast experianse of -India 
and itg psople, to the sase before him.” 
We take it from these observitions that the 
principle laid down by’ the Lord Chansellor 
in the ease of Allerson v. White- (1) ia 
applicabla only where the twa dosouments, 
namely, one of sale and the other of re-con- 
veyanoee, show really two separate transac 
tions. in Hoagland, where the transaetion of 
bartbilwafu, or conditional sale, is not kaown, 
and where the drafting of doouments is in the 
hands of grained and skilled men, it is easy 
to find out whether two or more dosuments 
evidenced one or separate transactions. In 
this country, where dosuments are drawn up 
by Fatwaris and petition writers, they are 
written in’ stereotyped phrassology. The 
word “ Katai,” for example, on whish great 
stress was laid by the defense, (which 
means absolute) is really used by the 
petition.writers and Patwaris, who are the 
usual seribes of sush desds of sale, as a 
matter of form without understanding what 
it means. However, in the present oase, ay 
we have pointed out, a somparison of the 
language of tho two deeds distinetly shows 
that the sale was subjest to the sonditions 
of the agreemont, aud that tha two deeds 
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read together leave no doubt that the trans- 
action of the lat of July 1883 entered 
into between the two ladies and the two 
Lalas was that of a mortgage, 

For these reasons, we allow the appeal, set 
aside the decrees of the Court below and 
remand tke oase to the lower Court for 
trial on the merits as to the remaining 
issues. ..Àa to aosta, we allow to the appel- 
lant the costs in this Court including fees 
on the higher soale. The sosta in the 
Court below will be sosts in the cause. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
‘ COURT. : 
Revision APPLICGATION No, 104 or 1919. 
August 26, 1919. 
Present: — Mr. Kinoaid, J, O., and Mr. 
Raymond, A. J, G. 

Firma or YUSIFALLY ALIBHOY 
KARIMJI AND Co, —APPLICANTE 
versus . 

Firs. 07 HAJI MAHOMED HAJI 
ABDULLAH — Opponents. 

Civil Procedure Code (Act V of 1903), ss. 2 (2‘, 104, 
106, 115—Interrogatories, order disallowing—Appeal 
^ Revision. 


An order disallowing interrogatories is not a 
decree and is not open to appeal, nor is such an 
order open to revision, as the party adversely affect- 
ed thereby has a remedy by way of appeal from the 
final decision of the Court.| p. 726, cols 1 & ~; p. 729, 
cols. 1 & 2.] 


Revision applieation from an order of Mr. 
. Kemp, Additional Judicis] Commissioner, Sind. 


Mr: Hupchand Bilaram, for the Appli- 
eants. 
Mr. T. G. Elphinston,'for the Opponents. 


JUDGMENT. 
- Kisoaip; A. J. C, —' The. fasts of this case 
have been stated by Mr. Rupshand, the 
learned Pleader for the appellante, somewhat 
a8-follows:— 

The plaintiff. (respondents) filed a-suit to 
recover from the defendant (appellanta) a 
sum of Rs. 20,046, being damages for 
failure to take delivery of 250 tons of 
sugar of August-September 1917 shipment. 
The sugar contrasts .were admittedly made 
in the usual terms. The plaintiffs, who 
were. the sellers, tendered 125. tons of 


46 


.asserted that Government 


August shipment aud 70 tons of Septem- 
ber shipment. On 15th February 1918 
they tendered a further 45 tons of Septem. 
ber shipment on 25th June 1918 and 
the remaining 10 tons of September ship- 
ment on 6th July 1918. This was a breach 
of the agreement and the defendants refused 
to accept delivery. The plaintiffs, however, 
had made & 
requisition on all the steamers and that it 
had been impossible for them to ship the 
August-September shipmentin time. Direst- 
ly they were able.todo so, they had shipped 
the sugar and tendered it to the defndants 
who should have taken delivery of it under 
the terms of the contrast, besause the gooda 
had been detained by ‘Forse Majeure,’ 

The defendant’s reply was that there was 
shipping available at Java provided the 
plaintiffs had been willing to pay the higher 
rates demanded by the shippers and the 
defendants declared that that they sould prove 
this by the evidence of oertain persons 
resident in Java, They applied for a com- 
"mission and eventually filed interrogatories, 
These, however, Kemp, A.J.C., ,rejeoted for the 
reasons given in his order of 7th July 1919, 
Against that order the defendants have filed 
Miscellaneous Appeal No. 35 of 1919, At the 
hearing, Mr. Elphinstone for the plaintiffs- res- 
pondents raised the preliminary objestion 
that neither an appeal nor an application 
for revision lay against ihe order of tha 


‘learned Additional Jadioial Commissioner, 


Mr, Rupshand has not pressed on the 
Court that an appeal lies and, ss tha 
present order is not & deerae and is not 
one: of the orders mentioned in section 104 of 
the Civil Prosedure Code, we dismiss the 
appeal. The important question, however, 
is, whether, as Mr Rupohand had oontended, 
an application for revision lies. Now, Mr. 
Kemp, A. J. O.'s order is admittedly an in. 
terlosutory order. The defendants, if the suit 
goes against them, ean undoubtedly advanca 
Mr, Kemp, A. J. O's., refusal to allow their 
interrogatories as & ground of appeal from 
the final desision of the lower Court, In these 
eiroumstaneces, oan they come here in 
revision now P. e l 

This question has been often agitated in 
the various Courts of India, We shall deal 
with the decisions Court by Osurt, beginning 
with our own. lu the caso. of Mer 
Haseinali Khan v. Mw Abdul Hussein 


959 


Khan (1) Pratt, J.O., observed: “A preliminary 
objection is taken that this applica- 
tion for- revision is ineompetent. This 
objection must prevail. The order of the 
lower Court refusing to return the plaint 
was either an  interlooutory order ora 
decision on an issue. In the former case, 
section.622 does not apply, Motilal v. Nana 
(2),” In Santdas Dayaldas v, Mangatram Bhojraj 
(3), the Judges did not go quite so far but the 
‘Court said, Even assuming that thia ease 
is one in which our powers under sestion 
622, Civil Proaedure Code, might be properly 
‘exercised, we consider it undesirable to 
apply these special powers where relief san 
‘be obtained by the ordinary procedure.” In 
Mir. Hassanalikhan v, Mir Abdul 
Hussein Khan (4), Pratt, J. C , re-affimed the 
principle leid down by him in Santdas 
Dayaldas v. Mangatram Bho,raj (3). His 
words were,— The High Court refuses to 
interfere in revision with interloeutory orders 
‘beeause, under Civil Prosedure Code, section 
591, they oan be made ground of objection in 
‘the appeal from the desres,” Lastly, Pratt, J.O., 

in SeumalNihalchand v. Pursomal(5), Dhaepved 

“As the applicant had another remedy of 
,whish he has not shosen to avail himself 
‘we will not interfere in revision.” We have 
thus three oases, all decided by a Judge of 
great: eminence, in which this Court has 
unambiguously affirmed the prineiple that 
where the applicant bas” another remedy, 
€g.» aB here, by final appeal, it will not enter. 
tain an application for revision. 


i; We next aome to the Bombay cases, The 
first case is that of Motilal v. Nana (2). It 
“was the basis of Pratt, J. C's. deeisions and 
.is a8 emphatia as any.of his, Sargent, C. J.’s 
words were,— 

. "The expression ‘ease’ in sestion 622 of 
the Code of Civil Procedure may be, as stated 
‘by the Court in Dkhapiv Ham Pershad (6), 
«wide enough to  inelude an interlooutory 
‘order. But a word of sush general import 
.must be sontrolled by due regard to the 
.purpose with which seotion 622 was framed. 
‚This, it eannot be doubted, was to enable a 


(1) 1 S. L, R, 120. 
(2) 18 B. doe Ind. Deo. (v. 5.) 582, 
(3) 18. L. R, 226. 
(4) 2 8. L. "R “22, 
(5) 19 Ind. Cas. 450; 6 S. L. R. 166. 
7 (6) ee 168 ‘at p. 780; 12 Ind, Jur.j97; 7 Ind. ‘Deo, 
Ns 8.) ' 
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‘In the facta then before. 


16 


party to a suit to get a desision or order 
of a lower Oonrt restified by the High 
Court, when there would otherwise be no 
remedy. In the case of those interlosutory 
orders (such as the present one), against which 
no immediate appeal lies, a remedy is still 
supplied by section 591, whieh provides that 
the order may be made ground of objestion 
in the appeal against the finaldesree". Tn 
Damodar v. Rughunath(7) Fulton, J » expressed 
himself in very similar terms: “The order 
complained of is interlosutory and, if erroneous, 
may form a ground of appeal against any 
deeree that may be passed in the suit, We 
must, therefore, rejest the applieation." 


The next sase brought to our notice was 
Miya Mahomed Haji Jan Mahomed vw. Zorabi 
(8). There the defendants sought to reverse 
on appeal an order diresting the issue of a 
commission for the examination of witnesses. 
Their Lordships held that this order was 
not a judgment within the meaning of slause 
15 of the Letters Patent and that no appeal 
lay against it. It is, thus, hardly pertinent 
but the learned Counsel who quoted it relied 
on this authority to-contend that had a 
revision application laid against sueh an order, 
the defendants could have: 'approashed the 
High Court in revision. ` 


^ The fourth Bombay osse is’ Ba Airani v. Y. 
- Deepsing Barta (9). 


The fasts were that 
thé District Judge granted a teniporary in- 


‘junotion restraining the defendant No. 1 from 
adopting a son pending the desision of the guit, 
.Against this injunotion an . application was 


made to the High Court in revision and 
the objegtion was taken that the District 
Jadge’s order was an interloontory order and 
that no application under sestion 115 (old 
aeotion 622) Civil Prosedure Code lay Their 
Lordships overruled the objection. But their 
order, so far from being at variance with that 
of Sargent, O. J., in Motilal ‘y. Nana (2) 
was really consistent with it. Batahelor, J 5 

said:— That purpose (7.e., of the seation), he 
(Sargent, 0. J.) observes, was slearly to enable 


.& party to obtain a rectification of a desision or 


order of a lower Court by the High Court 
when there would otherwise be no remedy. 
the Court a 
remedy was supplied by seotion 591 of the Code 


(7) 26 B. 551; 4 Bom, Li R. 267, 
(8) 2 Ind, Cas. 157; Il Bom, L. B. 24i, 3 , 
9) 38 Ind, Cas. 858; 17 Bom; L, R, 1097; 40 B, 564 


Vol. LVII] 


INDIAN OASKR. 


123 


FIRM OF YUSIFALLY ALIBHOY KARIMJI 0, FIRM OF HAJI MAHOMED HAJT ABDULLAH, > 


of 1€82 andon that ground it was decided 
that the revisional jurisdistion of the Court 
could not be successfully invoked. Mr, 
Rao contends that this desision in Motzlal’s 
case (2) is in favour of the present petitioner, 
inasmuch as in the cireumstances of this 
application the applicant has no other remedy 
available to him, and may, if this petition is 
summarily dismissed, be exposed to injustice, 
otherwise incapable of remedy......... we must, 
therefore, in assordance with the Chief Justice’s 
ruling, enquire whether, in this particular 
oase, a remedy againstithe order of injunetion 
was supplied to the present petitioner." 

The learned Judge eventually came to the 
sonolusion that the petitioner had no remedy. 

‘It seems to me impossible to Bay that the 

injury caused by the order, if it is wrong, may 
not be irremediable ; for the petitioner, or 
the boy chosen for adoption, may well die 
long. before this litigation reashes its end. That 
being go, I think that, consistently with the 
‘ruling.in Motilal v. Nana (2), we ought to 
hold that this application is sompetent under 
sestion 115,” 
. Let us next sonsider the Allahabad cases. 
The first is that of Harsaran Singh v. Muham- 
mai Raza (10); thera a suitor had pffesent- 
.ed an applieation for leave to sus as a pauper 
not personally but by his Pleader. He moved 
the High Court in revision but their Lord- 
ships’ ruling, pronounced by Straight, J., was 
88 fellows : —. 

“We are clearly of opinion that this ap- 
plication was inadmissible and oannot be 
entertained. Section 622 of the Civil Pro- 
.aedure Code does not, in our judgment, apply 
to a proseeding of so purely an interlocutory 
‘eharacter as that meritioned in sestion 592. 
The application is rejected with costs,” 

In Ohatiar “Singh vw. Lekhraj Singh (11) 
the lower Oourt had set aside an award, made 
on s reference to arbitration under Chapter 
AXXVII of the Code on the ground of the 
arbitrator’s misconduct, An applieation for 
revision was made to the High Court who 
passed tbe following order: — 

"We are of opinion that we have no 
power of revision under sestion 622, 
The sontention that the prooseding for 
arbitration isa desided case in which no 


Dor À.91; A. W. N. (1881) 188; 2 Ind. Dec. 
N. 8.) 6 

(11) "y. 293; A, W. N. (1883) 89; 8. Ind. Dec. 
(ns) )381. 


appeal lies within the meaning of .tho 
section, and, therefore, open to revision under 
sestion 622, is not tenable. The proceeding 
is of an interlosutory sharacter only, made 
in the course ofa suit; itis part of a ange 
which is still undesided, and in which an 
appeal lies from the &nal deoree. It was 
not the intention to allow revision of 
interloeutory proceedings, in the sourse. of 
a suit, which do not determine it, The 
order, whioh is the subject of this.applica. 
tion, will be open to revision by appeal from 
the finaldecree inthe suit, and, even if 
section 622 allowed of it, it would be highly 
inexpedient for ua to interfere at this 
stage of the oase, We dismiss the appli- 
gation with sosis,” 

In Farid Ahmed v. Dulari Bibi 12) the 
District Judge had transferred a suit from 
the file ofa subordinate Court to his own file 
on the plaintiff's application, The defendants 
prayed the High Court to revise the order 
of transfer. The plaintiffs objeeted that it 
did not lie, Oldfield, J,'s judgment was as 
follows:— 

"We are of opinion that ‘the, plaintiff's 
objestion is valid that this is not an order 
whioh we can revise under seation 622 of 
the Civil Procedure Code, as it isan order 
made in a suit, and -there is:an appeal in 
the ease from the final decree", 

In the oase of Chattarpal Singh v. Raja 
Hom (13) the lower Court rejested an ape 
lication ifor leave to sue as a pauper. The 
&pplieant aproashed the High Court, but 
his application was rejested. The grounds, 
however, of the learned Judges were 
different, They held that it had not bsen 
shown that the Judge had exereised his 
judisdistion with “‘illegality or material 
irregularity.” This decision, therefore, is 
hardly pertinent to our enquiry. 

Thelast Allahabad ease ia thatof Muhammad 
Ayub v. Muhammad Mahmood (14). A Subordi- 
nate Judge had granted the plaintiff leave to 
sus asa pauper. The defendant moved the High’ 
Court to revise the Sub.Judge's order. Ina 
short but very clear judgment Ohamier, J., 
observed: “Under the present Qode of Civil 
Prosedure it seems to be quite lear that the 


os S: 2: 288; A, W.N, (1884) 45; p Tad; Deo, 
(N. 8.) 

er sané 661; A, W.N. (1886) 158; 4 Ind, Deo, 
N. 8 y 
Y (14) 6 Tad, Cas. 881; 82 A. 628; 7 A, In J. 741, 


724 


INDIAN CASES. 


[1930 


FIRM OF YUSIFALLY ALIBHOY KARIMJI V. FIRM OF HAJI MAHOMED HAJI ABDULLAH, 


‘sase’ must have been desided before the High 
Court can interfere in revision. lI am not 
prepared to eubsoribe to the view that no 
proceeding oan bea ‘sase’ unless it terminates 
in a decree, But, giving the word ‘case’ 
the widest meaning that was given 
to that word in section 622 of the Code 
of 18:9, I am unable to hold that 
the erder against whieh this application 
for revision is presented desided any ‘case’, 
It appears to me that there is a olear dis- 
tinction between the oase of an application 
for permission to sue or appeal in forma 
pauperis. being dismissed or rejested, and the 
ense in whish a similar application is allowed. 
In the former, it may be said that the 
ease has been desided,’ while in the latter 
the order appears to be merely interlocu- 
tory,” 

Let us now address ourselves to the 
decisions of the Madras High Court. In 
Nizam ot Hyderabad, In ve (15) a Sub- 
Judge had passed two interloseutory orders 
in one of whioh he deolined to issue a 
eommission for the examination of sertain 
witnesses, in the other he ordered the 
production of oertain documents by the 
plaintiff. An application was made to the 
High Oourt te revise both orders. In 
ihe sourse cf a judgment rejecting the ap- 
plication Muttusami Ayyer, J., remarked,-—- 


"No appeal i is allowed by section 588 from 
either of these crdera whilst section 591 
presoribes the.course to be followed in regard 
to defeetive interloontory orders. I do not 
eonsider that seotion 622 is applicable ío 
them and it pre-supposes a deoision or an 
order in the nature of a decree and that no 
other remedy is provided for spesially by the 
Code,” 

In the oase of Veerabadran Ohetty v. 
Natara;a Desikar (16) the appellant had 
obtained a deoree against. the head of 2 
Mutt and attached certain gold and silver 
artioles. 

The head of the Mutt died and his 
guoses&ors contgnded in execution proceedings 
that the attached articles belonged to the 
Matt and fot the deceased aad, there. 
fore, sould, not be sold. The appellanta 
applied for. a.summons: on the head of the 
Matt 4o ` appear as a witness, The 


(15) d M. 256; 3 Ind ns (N s.) 575. 


latter asked for a commission pleading that he 
knew none of the facts in the oase and 
that the only wish of the appellants was 
to put pressure on bim. The Sub Judge 
refused to issue a commission. The head of 
the Mutt applied in revision to the 
High Court and Boddam, J., reversing the 
Sub.Judge'8 order granted & commission. 
The appellants wentin appeal to a Divisional 
Bench bnt they refused to set aside Boddam, 
J.s order, Here, therefore, we have a case 
where the High Court of Madras revised 
an interlocutory order of a lower Court, 

In the ease of Maruthamuthu Pillatv. Krishna- 
machariar (17) a lower Court refused to 
issue a sommission for the examination of 
witnesses, the High Court reversed the 
lower Oonrt’s order. But their Lordships 
did: this not under section 622, Oivil Pro- 
cedure (ode, but under clause 15 of the 
Letters Patent; This case, therefore, is not 
pertinent to our enquiry. 

In the ease of Balamoney v. Ramasame 
Chettiar (18) a Distriot Munsif refused to 
allow a plaintiff to inspest certain documents 
produced in Court by the defendants in a 
sealed cover.. The plaintiff went to the High 
Court in revision, But their  Lordships 
observed: "following the deoision in Nizam 
of Hyderabad, In re (15) and Motilal v. Nana 
(2) we must refuse to interfere in revision 
with the order of the Distriot Munsif.” 

In a latex’ case, Somasundaram Oheitiar vi! 
Manicka Vasaka Desika Gnana Sammanda 
Parndara Sannidi (19) the want of jurisdiction 
in a High Court, however, under seotion 
622 to revise an interlooutory order was 
doubted. Their Lordships observed: “It is 
therefore, unnecessary to rely on sestion 622 
of the Code of Civil Procedure; but, after the 
careful argument which we have listened 
to, we desire to say that, we are not to be 
understood as holding that section 622 would 
not authorize us to interfere as the order 
of the, lower Court was an interlooutory 
one." As a matter of faot, their Lord- 
ships interfered with the lower Court’s 
order under sestion 15 of the Charter Aot. 
The above passage, therefore, must be regarded 
merely as an obiter dictum. 

Only one Punjab case has been brought 
to. our notice, namely,'that of Louis Dreyfus 

(17) 30 M. 143, 

(18) 80 M. 23); 2 M. L. T, 88; 17 M L. J. 79, 

(19) 81 M. 60; 8 M, Li T. 246., 
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and Oo. v. Khillu Ram (22). The defendants, it 
appears, had tendered as evidence during 
the progress of a suit an award which, as 
they claimed, operated as resjudicata. Tha 
Sub Judge overruled their plea and they 
applied to the High Court to revise his 
ruling. Shadi Lal, J., dismissed the applioa- 
tion observing: ' Ne ow it is beyond dispute 
that an appeal shall lie from the final deoree 
in the suit,and that the party aggrieved 
will then be entitled to impeach the desision 
of the Court on the question of res judicata, as 
well as on other points desided against him. 
This Court has consistently held that it will 
not interfere with an interloontory order 
made in a suit over whieh the Court has 
jurisdiatior, where an appeal is allowed from 
the final deoree, or the applicant has another 
remedy open to him whereby he may obtain 
the relief sought by him.” l 

There remain the decisions of the Calentta 
High Oourt. The first ease quoted to us was 
that of Amir Hassan Khan v. Sheo Baksh Singh 
(21), This authority is, however, hardly per- 
tinent. The Privy Council therein reversed tha 
desision of the Judisial Commissioner of Oudh 
in that he had no jarisdistion to sət aside, 
under section 622, Civil Procedure Code, a 
desision of a District Court merely beoanse 
it was erroneous, provided that the lower 
Court had the nesessary jurisdiation to deaide 
the case. 

The seaond oase, Dhapi v. Ram Pershad (6), 
is more pertinent. The lower Court ordared 
the defendant to give inspestion of certain 
dooumenots. The defendant moved the High 
Court to revise the lower Court’s order. The 
High Court set it aside. In the sourse of his 
judgment, Norris, J., remarked, after referring 
to someofthe rulings already examined by 
ug, — 

“These cases no doubt deside in so many 
words that sestion 622 of the Oivil Prose. 
dure Code does not apply to interlooutory 
orders where there is an appeal from the 
final deeree. I confess that, after a oaroeful 
consideration of the judgments, Iam unable 
to coneur in the interpretation plased on 
section 622 ofthe Civil Prossdura Code. I 
think that the word ‘ease’ in section 622 
of the Civil Prosedure Code is wida enough 


to inslude an inierlosutory order, and that 
(20) 48 Ind, Cas. 189; 120 P. W. R. 1918. 
(24)110.6;11 I. A. 23%; 4 Sar. P.O. J. 553; 

Rafique and Jackson's P. O. No, 83; 5 Ini. Dec, 


(wal) .760. 


tha words'resord of any ease inslude so 
much of the proosedings in any suit as 
relate to the interloontory order. It is 
eaiy to emagins oases where  irremedi- 
able injary may bs done to a party by an 
interlosutory order made without jarisdistion, 
and, unless the words of the sgation are 
elear beyond ali daub& to the sontrary, I 
cannot believe that the Logislature intended 
sush injury to remain without a remady.” 
Hors, again, we have a ruling that a High 
Oourt oan interfere inan iuterlosutory order 
under sestion 62 7. 

In the third ease, Gobinia Mohan Das v. 
Kunja Behary Das (22). A Sub-Judge, at the 
request of the plaintiff, ordered the defendants 
to produsa a quantity of dosuments in 
Court. The defendants applied in revision 
to the High  OCoart. Their Lordships 
granted the applisation, but under section 
15 of the Latters Patent. Thay refusad to 
consider the question as to their powera undar 
gestion 622, Civil Prosedara Code. This 0239, 
therefore, cannot b» said to halp us, 

The fourth Caleutta oaase brought to our 
notioe is that of Amjad Al! v. Ali Hussain (23), 
The plaintiff had applied to the lower Court 
for inspection of the disputel proparty. 
The Sub.Judge had rejeated his applieation 
and he moved the High Oourt 62 revise his 
order. Their Lardships granted tho applio.- 
tion observing, — 

"As regards the second point, namaly, 
whether this Court ought to intarfere with 
an iuterlosutory ord3r mide by the original 
Oourb in tha exersiss of its disoretion, it axa. 
not be disputed that, if a proper oas3 is 
made out for interferense, this Court is not 
powerless, Itis suffisient to refer to tha a139 
of Gobinda Mohan Das v. Kuna Behary Das 
(29) where it was pointed out that the teat 
to be applied is, whether irraparable iajary 
would be eaused to one ofthe litigauta, if 
matters were nol set right." Their Lordships 
then went on to hold that grave somplisa- 
tions would obviously follo v if the inspestion 
were not granted ani sat aside tha lowar 
Court’s orler. It mast bs consadai that, 
at fest sight, thia o199 s3ams in favour of 
Mr. Rupshand’s olients for, aljhough thair 
Lordships held that the test was wheather 


a 4 Ind. Oas. 364; 14 O. W. N. 147; | 190. LJ, 
49 
(23) 6 Ind, Cas. 574; 15 Q. W. N. 353; 12 Q. Lr. 7, 


! 


726 


INDIAN OASES, 


[1920 


FIRM OF YUBIFALLY ALIBHOY KARIMJI V, FIBM OF HAJI MAHOMED HAJI ABDULLAH, 


trreparable injury would follow, they actually 
revised: the ‘order’ merely in view of “gravye 
eomplieation? “But ina later case, Ohand: 
Roy v&Kirpal Roy (24), Oarnduff, J., explained 
that. ha and Mookerji, J., had aeted i in exer- 
oise of-the . powers sonfarred by seetion 15 
of thé -Charter Act, Anjad Alt v. Ali Hussain 
(93); therefore, does not help our investiga- 
tion. On the other bandin Chand? Roy v. Kirpal 
Roy. (24) one of the trying Judges let fall the 
obiter : dictum “Speaking for myself, I 
Should: have thcught that  interlooutory 
orders did not some within the ssope 
of this seetion," (Seotion 115, Civil Procedure 
Code). tlt 


“The last Oalòutta case is that of Kumar 
Ohandra Kishore Roy v. Basarat Ali Ohowdhury 
(25). “The Munsif of the first Court set 
á&ide' an austion-sale on various grounds. 

The austion-purshaser appealed to the 
Distriot Judge who allowed the appeal: A 
revision application made tothe High Court 
was’ rejeated on the ground that, even if the 
District Judge had made an error, seetion 
115 did not confer on the High Court 
jurisdistion to revise his order, This case, 
therefore, is searsely pertinent to our en- 

quiry. 

< Leaving the decisions of the Indian High. 
Court, Mr. Rufichand relied on the case 
of Balakrishna Udayor v. Vasudeva Atyar (26) 
But that was not an appeal from an inter- 
loentory order and, therefore, is beside the 
point. ' 


` It is‘ elear, from the above examination 
of the authorities, that although Norris, J , of 
Calontta and Boddam; J., of Madras held that 
the High Court sould revise aninterloeutory 
órder the great  mejority of the learned 
Judges took an opposite view. The Sind 
sages by which we are bound and the Bombay 
desisions to which this Conrt has always 
paid peculiar: respect ell support the 
objestion of the learned Counsel for the 
respondent that where there is a remedy by 
way of final appeal no application fcr 
revision lies. Mr. Rupshand bas argucd 


that his olient wil suffer an irremediable 
(24) 10 Ind. Gas. 808; 16 O. W. N. 682. ` 
- (25).44 Ind. Cas, 169, 22 O, W. N. 627: 270. L. J. 
418 
- (26) 40 Ing. Cas. 650; 44 1. A. 26); 15 Á. L. J. 645; 
9P,L.W.101 38 M. L, J, 69; 26 O. L.J. 14?; 19 
Bom. L. R. 715; (1917) M. W..N. 628; 40M. 793; 6 
Lh. W, 50]; 22 C. W. N. 60; li Bur. L. T, 48 (P. C.), 


injury if his witnesses are not examined.’ 
But when his elient appeals from the final 
desisioa of the lower Court, if adverse to 
him, he ean ask the Appellate Court to grant 
him a commission for the examination of 
his Java witnesses, The delay may involve 
him in temporary hardship and insonveni- 
ence but not in? irremediable injury. On 
the other hand, it is olear that if this Court’ 
were to arrogate to itself  jurisdietion to 
revise interlooutory orders. there is no limit 
to the applications under sestion 115 whioh the: 
ingenuity of a defendant or his Pleader eould 
devise if he saw thata oase was going against 
him in the lower Court, Following, therefore, 
the desisions of this Court in Mir Husseinals- 
Khan v. Mir Abdul Hussein Khan (1) and 
of the -Bombay High Court in Mott Lal v. 
Nana (2) we allow the respondent’s objeo- 
tions and, holding that we have no jarisdiotion 
under section ll5- to revise the order of 
Kemp, A.J. O., we dismiss the application for 
revision with ooats. 

Rayxoxp, A. J O.—À preliminary objeo- 
tion has been raised that neither the appeal 
nor the applieation for revision are sompetent. 


There ean be very little doubt that no 


appeaj lies against an order refusing the issue 
of a commission. Mr, Rupshand contended tLat, 
as the refusal to issue the commission was 
tantamount to shutting out the defense evi- 
dence on an important maiterin controversy 
in the suit the rights of the defendants in 
the suit had been thereby determi.ed and 
thus tke order of the lower Court was a 
decree within the meaning of gestion 9, 
clause 2, Civil Procedure Code. J cannot 
coneelvq any justification for construing the 
definition of a deeree in the manner euggest- 
ed. The words “sonslusively determines” 
in the definition of a deeree must not be over- 
Jooked. The refusal to iseue a commis- 
sion does not sonolosively determine the . 
rights of the parties with regard to epy: 
of the matters in controversy in the suit. 
The syit has not yet been heard, much lesa 
determined, and until judgment is given, it 
cannot be said tbat the rights of the 
parties have been conclusively determin- 
ed. Aasording to Order XX, rule 6 a deoree 
has to sepecify the relief granted or other 
determination of the suit. But in the pre- 
sent oaee it is obvious that no relief has 
been granted to the plaintiff nor has the 
suit been determined, As was ssid. .in 
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Udharam v, Secretary of State (27), an inter- 
loentory desision on each and every point in 
controversy between the parties does not fall 
within the definition of a deeree within the 
meaning of seation 2 clause 2, Civil Prosedure 
(ode. Iam of opinion that the order of the 
lower Court refusing to issue the commission 
is :parely an interloou‘ory order against whieh 
no appeal is provided for by the Code of Civil 
Prosedure, In Tuljaram v. Alagappa (28) it 
was. held that an order refusing to issue a 
commission, however serious the results may 
be to a party, is purely an interlosutory order, 
1 refer to the remarks at page 20 of thia 
Volame*. Ido not think it necessary toelaborate 
this point at any length, because it seems to 
me there is no soope of any difference of 
opinion on the point that no appeal lies, 
. The substantial question in this case 
whioh has been strenuously argued by 
Counsel on either side, is, whether thia Court 
should exeroise its revisional jurisdietion 
under « section 115, Civil Procedure’ Oode, 
and allow “the ‘applienut the remedy he 
geeks in respeotof an interlosutory order 
passed against him by the lower , Court, 
4, Muah argument has. been addressed to us 
on: “the,, interpretation that should be placed 
on. „tbe word ' “ase” as used in thee section 
under ‘consideration. It has been sontended 
with some force that’ this. word is not to ba 
limited to proesedings that terminate i in & 
deeree but would and dces comprise inter- 
loeutory orders. In view of the point on 
which I propose to base my judgment, it is 
unnecessary to determine whether the word 
ease” ia wide enough to inelude interlooutory 
orders. I-bave perused the various rulings 
that "have been sited to us, and, beyond 
the decision in Dhapt v. Ram Persad (6), 
there has been no definite and explicit 
pronouncement on the question whether the 
word. “oase? would cover interloentory 
orders. Speaking for myself, I have grave 
doubts whether seetion 115, Civil Procedure 
Code, wasintended to apply to interlosutory , 
orders. The words of the section ave: “The 
High Court may oall for the reoord of any 
ease whieh was desided by any Court 
subordinate to such High Court”, and it 
si to me difficult to say thatan inter- 


: (27) 19 Ind. Cas, 922; 6 8. L, B. 287. 
(28) 8 Ind. Cas. 240; 85 M, 1;8 M. L T. 453; (1910) 
M. W.N, 697; 21 M. L. J. 1, 
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losutory order is equivalent to a “case 
desided”. It is true that there is no de. 
finition of the word “case” in the Code, 
but.if the Legislature intended that if 
should inelude interloentory orders, appro- 
priate language would have been used instead 
of words which eonvey a differant meaning. 


However, for the purposes of the present ap- 


plication, I shall assume that the word “sase” 
is of wide and comprehensive import and does 
include interloeutory orders. The order eom- 
plained of is the refusal by the lower Court 
to issue a commission for the examination 
of certain witnesses who, the defendants gay! 
will prove an important point in sontroversy 
between the parties. Defendants somplain 
that the order of the lower Court is illegal 
and will result in irreparable injury to 
them. Now, there is not the slightest doubt 
that, in the event of a decree being passed 
against them inthe suitin whioh the inter- 
losutory order is made, they will have the 
right of appeal and equally, there is ng doubt 
that when . appealing against the final deeree 
the defendant will be perfeetly justified, in 
terms of sestion 105, Civil Prosedure Code, to 
geb forth as a around of objection in the 
memorandum of appeal “any error, defect 
or irregularity in any order alfeeling the 
desision of the oase.”  !ndeed, Mr. Rupshand 
himself haa not sontested, as he sould not 
well contest, that he would be  debarred 
from challenging the legality of the order 
in question in any appeal that he may 
file against the decree. His ‘somplaint may ke 
summed up as follows:— “why not now remedy 
the injustice that has been oaused to me 
and direst the lower Court to grant my 
applieation for the examination of my 
witnesses on commission and thereby enable 
me to have on the record all my evidence 
on an iz portant point in issue in the suit." 
The presise question, therefore, that arises 
in this case may be formulated as follows:— 
“are the provisions of section 115, Civil 
Prosedure Code, intended to apply to an 
' interloentory order passed in a suit, when 
the party aggrieved by the order oan, 
under section 105, Civil Presedure Code, in 
his appeal against the deeree in the suit, 
complain of the error, defect or irre- 
gularity in any such order affesting the 
decision of the oase? Though I do not 
pronounce aby opinion whethér fhe order 
of the lower Court is sustainable or other. 
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wise, there cannot be a shadow ofa doubt 
that the refusal to issue a sommission 
‘and thus shut out important evidenee for the 
defence must affeot the desision of the case. 

1 shall at this stage refer to the oase 
law on the point. The first decision whieh 
strongly appeals to me, though the judgment 
is very brief, is Motilal v. Nana (2). In this 
oase Sargent, O. J., said that section 622 of 
the Code of 1882 (whioh substantially aor- 
responds with seation 115 of the Code of 
1908) was framed to enable a party to a suit 
to get a desision or order ofa lower Court 
reotifed by the High Court when there 
would otherwise be no remedy. In the ease 
of those interlosutory orders (such as the 
present one) against which no appeal lies ‘a 
remedy is still supplied by seation 591 (seetion 
105 of the present Code,) whioh provides that 
the order may be made ground of objestion in 
the appeal sgainst the final decree. In 
our Court, this judgment was followed in 
Mir Gussetnali Khan v. Mir Abdul Hussein 
Khan (1) where, ona preliminary objection 
taken that an application for revision was 
incompetent, Pratt, J. CO., in upholding the 
objection said: “the order of the lower Court 
refusing to return the plaint was either an in- 
terlccutory order or & desision onan issue. 
In the former case section 622 does not 
apply....In the latter ease the proper remedy 
is by appeal from the final judgment and 
deoree, In Mir Hasanaltkhan v. Mir Abdul 
Hussein Khan (4) it was pointed'out that, 
“The High Court refuses to interfere in 
revision with interlosutory orders, besause 
under section 591, Civil Procedure Code, 
they ean be made ground of objestion in 
the appeal from the decree. But in oases 
where the Court of Appeal sould grant no 
relief for any damage that might be caused 
if such an order is sarried out the High 
Court will interfere in revision.” In the 
latter eontingeney the Court held that the 
order is not interloeutory but final. In 
Nand Ram v. Bhopal Singh (29) it was held 
that an application under seetion 115, Civil 
Prosedure Code, cannot be entertained in 
ease of those interlosutory orders against 
whieh thcugh no immediate appeal hes, a 
remedy is supplied by seetion 105 whioh 
provides thak they may be ground of cbjea- 
tion in the appeal sgainat the final decree. In 


(29) 16 Ind. Cag, 1; 34 A. 692; 10 A. Ly J. 120. 
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Nizam of Hyderabad, In re (15) it was held 
that under sestion 622, Civil Prosedure Code, 
interlocutory orders passed under section 387 
refusing anapplieation for the examination 
of witnesses on commission sannot be re- 
vised, as section 591 prescribes the sourse 
to be followed in regard to defeative inter- 
looutory orders. Muttasami Ayyar, J, said: 
“I do not eonsider that section 622 is 
applicable to. thom and it pre-supposes a 
desision or an order in the nature of a 
deeree and that no other remedy is pro- 
vided for specially by the Code." 

In the case reported as Louts Dreyfus and 
Oo, v. Khillu Ram (20) desided by the 
Punjab Chief Court it was held . that the 
Court will not interfere with an interlosntory 
order made ina suit over whieh the trial 
Court had jurisdistion when an appeal is 
allowed from the final desree or the applicant 
bas another remedy open to him whereby 
be may obtain the relief sought by him. In 
Ohattar Sangh v. Lekhraj Singh: 11) Oldfield, J., 
used language which may aptly be applied 
to the present sase:-— The proceeding is of 
an iníerlosutory eharaster only, made in the 
course of a suit; itis part of a ease whieh 
ia still undesided, and in which an appeal lies 
from tife final decree. It was not the inten- 
tion to allow of revision of interlocutory 
proceedings, in the course of a suit whieh 
do. not determine it.” Farid Ahmed v. 
Dulari Bibi (12) is tothe same effest, In 
Bat Atrani v. Deepsingh Barta (9) it was held 
that the application to the High Court 
was competent under sestion 115 against 
an order granting the temporary injunation 
as the order was a “case decided in which 
no appeal’ izes,’ within the meaning of the 
section and, as Hayward, J, pointed out, it 
was not an order affesting the desision of 
the suit in whieh it was made and so could 
not be questioned on the final appeal from 
the decree under seotion 105. 

Mr. Rupshand-has strongly relied on the 
easeof Dhapt v. Ram Pershad (6) desided by a 
Division Bensh in Caleutta.In this oase Norris 
J., held that the word "oase" is wide enoagh 
to include an interloeutory order and that 
the words 'reoord of any ease" include so 
much of the proosedings in any suit as 
relate to the interloentoy order. He added: 
"It is easy.to imagine cases where irrem- 
ediable injury may be done to a party by 
an interlooutory order made without jurisdig- 
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tion, and unless the words of the sestion 
are elear beyond all doubt to the sontray, 
Il eannot believe that the Legislature 
intended sush injury to remain without a 
remedy.” It must not be overlooked that in 
Dhapt v. Ram Pershad (6) the order of the 
lower Oourt was made without jurisdiction 
and ¢here is no express finding whether 
the order is or is not one that -sould be 
objeated to in the final appeal, and, further, 
the view of the applieability of section 622 
to interfere with interlosutory orders in the 
revisional jurisdistion of the High Court 
is that ofone of the Judges alone in the 
Division Bench. The ruling in Stvaprosad 
Ram v. Tricomdas (30) is hardly applicable 
io the present-ease, This ea8e mainly pro. 
eeeded on the powersof the High Court to 
interfere with interloentory orders when they 
might lead to failure of justice or irreparable 
injury, under sestion 15 of the Oharter Aet. 
It was not expressly desided that sestion 
115 empowered the High Oonrt to revise 
interloeutory orders, There is no doubt that 
the High Courts have power to interfere, 
under seetion 15 of the Charter Act, with 
interlosutory orders passed by subordinate 
Courts and the Priyy-Counsil has so held 
ina ease reported as Nilmont Singh g. Tara- 
naih (31) and similar rulings are to be found 
in Gobinda Mohan Das v, Kunja Behay Das 
(22) and Amjad Aliv. Ali Hussain (28), 
But that Act is not applicable to this 
Court ard we are to be gnided by the 
provisions of seetion 115, Civil Procedure 
Code alone, The oase reported as Bala. 
krishna Udayar v. Vasudeva Aiyar (26) can 
afford very little assistanee to the applisant 
in this ease. There it was held that the 
proseedings by petition to the Oivil Court 
whish were adjudisated upon sonstituted a 
oase within the meaning of seation 115, Civil 
Prosedure Code, and consequently revision 
was permisible. 


In my opinion, it is not the polioy of 
the law snd certainly it would not be ex- 
pedient if parties aggrieved by intérlosutory 
orders in a pending suit were to be permitted 
to invoke the revisional jurisdietion of the 
High Court to reotify every injury, real or 


(80) 27 Ind. Cas 917; 42 0. 926. 

(31) 9 C. 295; 12 0. L. R. 861: 9 I. A. 174; 6 Shome 
L. R. 130; 4 Sar. P. C. J.:892; 6 Ind. Jur, 647; 4 Ind, 
Dec. wsi) 843. 
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imaginary, to their rights. Sestion 105, Civil 
Prosedure Code, olearly providea the remedy 
where an erroneous order -affesting the desi- 
sion of the -sase is made by the lower 
Court during the pendensy of the suit. 
Without diseussing the merita of the present 
ease, if appears to me that the order of the 
lower Court refusing to issue: a commission 
for the examination of some defenes witnesses 
may be attended with-serions results to the de- 
fendant’s case; but there is nothing to 'preyené 
the defendant from questioning the legality of 


the order in the appeal against the final 


decree. Ib may be a hardship‘to the defendant 
that he should be compelled to go on appeal, 
but if is our business to administer the la 
as if stands. As I understand the law, 
section 115 is not intended to apply to 
an interlocutory order ina pending suit 
which though erroneous, the Court has juris- 
diction to make, and the legality of which 
can be challenged in an appeal against the 
final deoree, 

To interfere, in our revisional jurisdistion 
with an order such as the one in the 
present ease, would be not only to rendar 
the provisions of section 105, Civil Prosedure 
Code nugatory, but to subvert the purpose for 
which saction 115 was framed, i 

I am, therefore, of opinion that the 
application for revision ig inoompetent 
and I would dismiss it with eosts on the 
applieant. 


Application dismissed, 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 150 or 1919. 
Marsh 30, 1920. 

Present: —Mr. Justipe Rafique 
MURTAZA KHAN —Dzoskg-HoLvER — 
APPLIGANT 

. versus 
LALTA SINGH —Avorios.Pasognasga 


—OePusirg Parry, 
Civil Procedure Code (Act V aof 1908), 8. 115— 
Rewsion —Interlocutory order—Arbitrary order—High 
Court, interference by. " 


In suit for a declaration that *oeríain property 
gold in execution of a decree was not liable tg 
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attachment and sale and that it belonged to the 
plaintiff and not to the judgment- -debtor in execution 
of the decree against whom the property was sold, 
the plaintiff impleaded the holder of the decree, 
the judgment-debtor and the auction-purchaser as 
defendants. The auction-purchaser made an appli. 
cation to the Court to direct his co-defendant, the 
decree-holder; to depesit in Court the amount 
realised by the auotion-sale, and an order was made 
accordingly. On revision: 

Held, (1) that the order was not open to appeal 
but a revision was competent: 
' (2) that the order was arbitrary and uncalled for 
and must be set aside. ~- 

Civil revision against the bidon of the 
Munsif, Cawnpore, dated the 24th November 


1919. 


- Mr. Katlas Nath Katju, for the Appli- 
eant. "uu 

Mr. Uma Shankar Bajpat for Mr. Vishnis 
Nath, for the Opposite Party. l 


d UDGMENT. .— The fasts whieh have given 
rise to this revision are as follows: — 

One Bhadani executed à, deed of nor: 
gage in respeot of a house in favour of the 
applisant, Murtaza Khan. The latter sued 
for reeovery of his money and obtained a 
preliminary deoree on the lóth July 1918. 
Subsequently, a final deeree was drawn up 
in favour of Muríaza Khan on the. 5th of 
June 1919. In exeeution of that deoreo 
the mortgaged property, that is, the house, 
was put up to sale on the 23rd of July 
1919 . and was purehased by one Lalta 
Singh. The sale was confirmed on the 26th 
of August 1919., From the sale proceeds 
the deeree of -Murteza Khan was paid off 
on the 36th of August 1919 and the balange 
of the sale price was paid to the other 
ereditors of Bhadani, the judgment.debtor. 
Ram Prasad instituted a sunit on the 3lst of 
Jaly 1919 for a declaration that the house 
sold on the 28rd of July 1919 in exontion 
of the deeree .of the 6th of May 1919 
was not liable to attachment and sale ag 
it belonged to him and not to 'Bhadani. 
The olaim was brought against Lalta Singh 
the auetion-pureliaser, Bhadani, the judg. 
ment-debtor and Murtazi Khan, the deoree. 
holder. On the 10th September 1919 Lalta 
Singh filed an applieation before the Munsif 
asking him to eall upon Maurtaza Khan to 
deposit the deoretal.- .amount that he had 
realised through Court on the 30th of August 
1919 on the eground that.in ease the suit 
of Ram Prased susseeded Lalta Singh, the 
hugtion-purshaser, would &tánd tọ. Jose his 
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money, as Murtaza Khan was a poor man, 
The Maunsif allowed the applisation on the 
04th November 1919 directing Martaza 
Khan to -deposit the money that had been 
paid to him on asoount of the deoree by 
Court on the 80th: of August 1919, Two 
days after, that is on the 26th November 
1919, at the instanoe of Lalta ‘Singh, the 
Muraif issued a warrant: of arrest against 
Murtaza Khan for the realisation of the 
° money, Murtaza Khan has some up in 
revision to thisConrt. He challenges the 
order of the Munsif dated the 24th of 
November 1919 and eontends that the order 
is not justified under ithe law or by any 
gust or equitable consideration. He desoribes 
the order as arbitrary, and without any 
justifieation. On behalf of Lalta Singh two 
objestions are taken - to the applieation, The 
first isa preliminary objeotion based on the 
ease of Nand Ram v. Bhopal Singh (1) and 
i8 to the effect that no revision lies from an 
interloontory order, the order under revision 
being described as an . interloeutory 
order. I do not think that the ob, 
jestion on behalf of the- opposite party 
has any foree. In the oase of Nand Ram. v. 
Bhopal Singh (1) it was laid down that no 
revision lay to this Coart from an interloou- 
tory order whioh order could be ‘sontested 
in appeal, In the present ease, if Ram 
Prasad succeeds, Murtazi Khan cannot go 
up in appeal against Ram Prasad and 
objec) to the order of 24th November 
19.9 in his grounds of appeal, because the 
order does not in any way affect the merita 
of the ease of Ram Prasad. The sesond 
objestion on behalf of the opposite party 
is ‘that Murtaza Khan is & man of ‘straw 
and if he is not, made to deposit the money 
that he realised from Oourt on account of 
his decree now, Lalta Singh, the auotion- 
purchaser, in ease of the success of Ram 
Prasad will be unable to get baok . hia 
money. This objeetion is really irrelevant. 
The fact that the deeree-holder is a poor 
map, which fact by the way is not admitted, 
will not enable Lalta Singh to ask the Man- 
sif to pass an order which is not warranted 
by law. The learned Vakil for  Lalta 
Singh has been unable toshow to ms any 
provision of the law uuder whish an order of 
the kind thai is under diseussion oar be 
E x k Pa ‘ E 


' (1) 16 Had, äs. 1; 81 A, 692; 0A. L, J. 180, 7. — 
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pássed;by a Conrtof law. The order is 
an arbitrary ove and quite unoalled for. I, 
therefore, accept the revision and set aside 
the order of the lower Court, dated:the 24th of 
November 1919, The applicant will get costs 
of this application, 


Hewsion accepted, 


PATNA HIGH COURT, 
APPEAL FROM ÁPPRLLATE Deorer No, 644 
or 1919, 

August 18, 1920. 

Present : — Mr. Justice Adami. 
PARMA PANDE AND OTHERS— ÁPPELLANTS 
versus 
RAM SARUP PANDE AND ANOTHNR— 
PrLAINTIFES AND SHEO SAGAR PANDE anp 


OTHERS— DEFENDANTS— RESPONDENTS, 
Co-owners——Ouster-—Sole possession and enjoyment 
of profits—Presumption. 


Sole possession and enjoyment of profs by one 
co-owner continuously for a long period without 
any cldim or demand by any person claiming urider 
the other co-owners is evidence from which an 
actual ‘ouster of tke other co-owners may -be 
presumed. - [p. 732, col. 1.] 


' Appeal from a decision of the Officiating 
Subordinate Judge, Shababad, dated the 28th 
April 1919, reversing that of the Munaif, 
Buxar, dated the 3lst August 1918. 

* Mr. Parmeshwar Dyal, for the Appellants. 
. Mr. N N. Sen, for the Respondents. 

JUDGMENT.—The plaintiffs sought for 

a declaration of their title to 4 annas share 
in 12 bighas NG" kathas of land in Mouzas 
Gàngapur and Dhanbakhra. They claimed 
that the disputed lands were kept joint after 
& partition between two  brothere, Janki 
Pandey and Atma Ham Pandey. 

"The plaintiffs are the descendants of one 
branch of Janki’s family and .the defendants 
Nos. 8, 9 and 10 of another branah; the deferd- 
ants- Nos. lto 7 are the descendants of 
‘Atma Ram, but in the Record of Rights the 
dispnted lands were all entered i in the names 
of defendants Nos. lto 7. The defendants 
Nos. 1 to 7 were also recorded in the land. 
Joxd's Bherista, 
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: Tho plaintiffs alleged that in 1324 they 
were refused joint possession of the disputed 
land by the defendant Nos. 1 to 7, and so 
asked fora declaration, of their one-fourth 
share in the lands and for joint possession, 
or, in the alternative, for partition. 


` The defendants Nos, 1 to 7 contended that 
the properties were self asquired properties 
of their ancestors and that they had been in 
exolusive possession of them for more than 
12 years, 


. The Munsif found that there had been a 
partition more than 25 years ago and that the 
onus lay on the plaintiffs to show that the 
lands in suit remained joint after partition. 
He found the story of the defendants that 
the lands were self-acquired properties of 
their ancestors was not proved, but that the 
leases and rent receipts stood in the names 
of the defendants! aneestors, while the plaint- 
iffa were unable to produoee any reseipt 
showing joint possession later than the year 
1:983. |. He held that the plaintiffs had 
failed to establish joint possession at the 
time of, or before the survey, and had also 
failed to rebut the presumpfion raised by 
the survey entry and also the presumption 
of the property being the separate and exolu- 
sive property of the defendants after parti- 
tion. He dismissed the suit. 

` The learned Subordinate Judge on appeal 
found that the partition took place more 
than 48 years ago and that the plaintiffs 
had shown by receipts that they held joint 
possession nntil 1500 F. (S. and so they 
had the advantage of the presumption as to 
veontinuity of possession as o0-Owners; and, 
exelusive possession however long continued 
by other oo-ownc rs not being able to create 
any title in their favour as against the plaint- 
iffs, he found that the silent exolusive pcs- 
session by the defendant Nos, 1 to 7 would 
not take away the title of the plaintiffs as the 
‘possession of the defendants would be eon. 
Birued as on behalf of their seo-owners, the 
plaintiffs. He allowed the appeal, 

Before me it is eontended that, though 
the prinoiple of law propounded by the 
Subordinate Judge is sorrest, namely, that 
long and exolasive possession by a oo-tenant 
sannot be held to be adverse to that of 
the other so owners, still the circumstances 


‘of this oase show that the .exslusiva posses- 


Bion of the defendants practiodlly amounted 
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to an ouster, The learned Vakil relies on 
the ease of Gangadhar v. Parashram Bhal- 
chandra (1) where it was held that sole 


possession by one tenantineommon sons 


tinuously for a long period without any 
claim or demand by any person slaiming 
under the other tenant. in-aommon is evidence 
from which an actual ouster of the other 
tenant-in-common may be presumed, Lord 
Denman in Oulley v. Doe d. Taylerson (2) 
said: "No doubt exelusive receipt of profits 
continuously for & Jong period may point 
to an ouster, but the Court must be satisfied 
that such taking of profits is an indication of 
a denial of rights in other s0-tenants to re- 
ceive them", Similarly, in ' Agennessa Bib: v. 
Sheikh Isuf (3) it was held that to-esteblish 
adverse possession by one, tenant in-commou 
against his oo-tenants there mu&b bə an 
exolusion or an ouster and tbe possession 
subsequent to tbat exelusion or ouster must 
be for the atatutory period. There it was 
mentioned that the siroumstanses that Lave 
to be taken into consideration are, among 
othere, the relationship of the parties, 
their position, the mode‘ of life in the 
partisular sommunity to which the parties 
belong, the character of the property, and 
other eireumstaroes of a similar character. 


It is urged by Mr. Parmeshwar Dayal 
for the appellants that in the present once 
the parties belonged to the same village ard 
were all agriculturists; that it was found 
that for £5 years, although the partition 
had been 50 years agc, the plaintiffs had 
not been in porsession, and that in 1912 at 
the last survey and settlememt operations 
after eontest between the parties the defend- 
ants Nos 1 to 7 were alone resorded. Itis 
true that where joint possession has been 
found it may be presumed to oontinue but 
the only evidence of joint possession is 
provided by a few reseip's upto the year 
1893, and since then there is not the least 
sign that the plaintiffs bad any joint 
possession, The evidence, therefore, cf joint 
yossession after the partition is very 
slerder. On the other hand, considering that 
the defendants Nos, 1 to 7 alone are entered 


in the landlord’s Sherista and considering 
+ 


(1) -9 B 305; 7 &om. L, R. 262, 

(21 (1840) 11 A. & E. 1003 at p, 1014, 3 P. & D. 589, 
9 L J. (N. $.) Q. B: 28; 52 R, R. 566; 113 E. R, 697. 

(3) 14 Ind; Cas, 722, 160. W, N, 849, ` 
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that they alone are resorded in the Resord of 
Rights, while as Mr. Parmeshwar Dayal: 
points cub, that the parties all lived in oue . 
village and were agrisulturists, I think ° 
that it. can be safely inferred and bslieved 
that all the circumstances of the sase point 
to the fact that there was an exolusion of the 
plaintiffs by the defendants and an ouster of 
the plaintiffs, The entry in the Resord of 
Rights was not rebutted and J, therefore 
allow the appeal and setting aside the 
decree of the lower Appellate Court, restore 
that of the Munaif, 


Apreal allowed, 


ALLAHABAD HIGH COURS, 
First APPEAL Faon ORDER No, 150 or 1919. 
May 25, 1920, 
Present : —Mr, Justica Piggott and 

-~ Mr. Justice Kanhaiya Lal. 

BALLEO SINGH-—Dzr£NDANT-— ÀPPELLANT 
. versus 

UDAL SINGH AND OTHERS— DEFENDANTS 


— PLAINTIFFS —HESFONDENTS. 
Registration Act (XVI of 1903), s, 17—OCompromise, 
petition of, filed in mutation proceedings —Reóistration, 
whether necessary — Family settlement, nature of — Party, 
whether can vesile from settlement —Consideration, 


In a mutation proceeding a petition of compromise 
was filed reciting that -the parties had affected a 
mutual settlement fixing the shares which each was 
to get in the property, and asking that the mutafion 
of names m@ht be effected in accordance there. 
with. In a suit by one of the parties to the settle. 
ment for a larger share in the property than he got 
under the settlement, the question was whether the 
petition of compromise, being unregistered, was 
admissible in evidence: l 

Held, per Kanhaiya Lal, J., that as tho object 
of the petition was directly to obtain mutation in a 
particular manner and not to declare any. rights, ib 
was admissible in evidence for determining whether 
guch a settlement as was set out therein had taken 
place, and that, even if registration was necessary, 
the petition would, nevertheless, be admissible in 
evidence as collateral evidence of the agreement, 
though it might not operate to effectuate a valid 
transfer of rights. [p 734, col. 21 p. 738, col. 1.] 

Per Piggott, J.—As the petition of compromise 
contained an authoritative admission by each party 
as against the other of the title of the.other party 
to whatever share had been agreed upon amongst 
them, the petition wąs- document purporting tà 
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declare the rights of the parties concerned in 
immoveable property, and as that property was 
worth more than Bs. 100 it was inadmissible in 
evidence, and was of no effectasa document of 
title. [p. 789, cols, 1 & 2.] 

A family settlement of disputed claims does not 
necessarily involve the transfer of aright from one 
person to another, consequently, sucha settlement 
ia unaffected by any of the provisions of the Trans- 
fer of Property Act, and as the consideration for 
such a settlement is the mutual promise made, or 
forbearance shown by one party to the other, it is 
not open to either party thereto,in the absence of 
fraud or undue influence, to resilo from. it after- 
wards, [p. 784, col. 2; p. 735, col, 2.] 

Appeal from thé order of the Distriót 
‘Judge, Moradabad, dated the 11th Septem. 
ber 1919, 

Mesare, M. L, Agarwala and B, E. O'Conor, 
for the Appellant, 

The Hon'ble Dr. Te} Bahadur Sapru and 
Dr. S. N. Sen, for the Respondents, 

JUDGMENT. 

KANHAIYA Lar, J.—The dispute in this 
‘appeal relates to certain property which 
belonged to Narpat Singh, who died shildless 
in April 1912. He had six nephews alive at 
the time of his death. Oat of them three, 
namely, Raghubar Singb, Tura Singh, and 
Rewat Singh, were the sons of his brother, 
Ganpat Singh; one, Baldeo Singh was the 
son -of his brother, Dalip Singh; and the 
remaining two, Gajram Singh and Genda 
Singh, were the sons of his brother, Roshan 
‘Singh, Ganpat -Singh, Dalip Singh and 
‘Roshan Singh had died in the lifetime of 
Nárpat Singh and had bedn living separately 
from him; so were their sons, On the death 
‘of Narpat Singh an applieation for mutation 
of names was presented by Haghubar Singh, 
Tura Singh and Gajram Singh op behalf of 
themselves and their minor brothers Rewat 
Singh and Genda Singh, for tho entry of 
the names of all the nephews in respect of 
the estate left by the deseased in equal 
shares. Am objestion waa filed by. Baldeo 
Singh, slaiming a half share in the said pro- 
perty on the ground that Ganpat Singh. had 
been adoptsd in another family and that, 
according to the oustom prevailing in the 
tribe to which the parties belonged, the 
nephews of a deceased co-sharer were entitled 
to inherit.his property per stirpes, A: settle. 
mont was eventually arrived at whereby a 
one third share was ‘allotted to- the sons: of 
Ganpat Singh, now represented by the plaint- 
iffs, a one third:share to Baldeo Singb, and 
œ one-third share to the sons of Rosban 
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Singh. In pursusnce thereof, an application 
was filed in the mutation proceeding on the 
7th of August 1912 stating that the parties 
had arrived ata settlement amongst theme 
selves fixing the shares which each was to 
get in the properfy of the deseased, and 
asking that the mutation of names might 
be effeoted in aecordanee therewith. The 
petition contained a detail of the landed pro. 
perty left by Narpat Singh, with a sepoifiea- 
tion of the share which each party was to 
hold. Subsequently, they divided the house 
property also and undertook to pay the debts 
due by Narpat Singh in the same proportion. 
Certain agreements were  exeouted and 
registered by the parties to evidence the 
latter transactions. 

The allegation of the plaintiffe, who are 
the descendants of Ganpat Singb, is that the 
consent of the sons of Ganpat Singh had been 
obtained at the time of the settlement by 
fraud, that one of the sons was a minor at the 
time, and that the other sons were of imma- 
ture understanding. They claimed that they 
were entitled to a balf share in the property 
left by Narpat Singh and sued for the re. 
covery of such portion as the defendants held 
in excess of their half share with mesne pro- 
fits, The trial Court found against them and 
dismissed their claim. The lower Appellate 
Court allowsd their appeal and remanded the 
suit to that Court for a decision on the 
merits, _ 

The trial Court found that no deseption had 
been praotised by the defendants and that 
the settlement made was binding on the 
parties. The lower Appellate Court did not 
determine whether any fraud or deception 
had been practised. It treated the petition 
of compromiee, filed in the mutation proceed» 
ing, as inadmissible for want of registration 
and from the observation made by it that the 
parties had apparently acquiesced in the 
arrangement for some years and that the 
representatives of eash of the brothers of 
Narpat Singh had discharged one-third of hig 
debts, it might be inferred that it was 
inclined to hold that some such arrangement 
had taken plase but no explicit finding was 
recorded by it. 

The first question for soida] in this 
appeal ie, whether the petitjon of sompra- 
mise filed in the mutation proseeding pure 
ported or operated to create, extinguish or 
declare any rights in immoveable property 
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of the value of over rupées one hundred, and 
required registration. The petition does not 
by itaelf purport to ereate or extinguish any 
right to or interest in immoveable property. 
It does not even purport to deolare any such 
interest. It begins by reciting that a mutual 
settlement had taken plase whereby the 
shares of each of the sontending parties had 
been fixed ina particular manner and then 
goes on to ask that the mutation of names may 
be eífeoted in aesordanee with the shares 
Bpesified in the application. The resital in 
question was intended to serve merely 
as @ prelude to the operative part of the 
petition and sannot independently of the 
operative part serve as a valid test 
for determining whether the petition in 
question required: registration. As pointed 
out in Sakharam Krishnajt v. Madan 
Krishnaji (1) and in Satrohan Dal v. Na- 
geshar Prasad (2), the expressions "orente" 
“assign” "limit" or “extinguish” imply a 
definite change of legel relation to property 
by an expression of will embodied in the 
dosument referred to, and the expression 
"deolare" must import a similar meaning. 
An acknowledgment might serve as evidense 
of the right acknowledged but it might not 
have been made with an intent to “declare” 
that right. A letter containing an admission, 
direst or inferential, or a recital that a parti- 
tion has taken place ora settlement has been 
arrived atin a partioular manner, does not 
"deolare" a right. That term implies a 
declaration of will made in. writing to serve 
as evidense thereof and not a mere statement 
of fast. Unless sueh a distinction is accepted, 
‘all sorrespondenee and petitions would have 
to be excluded, from whioh any admission or 
asknowledgment might be gathered of a 
right or interest, the instrument of which, 
‘if there was one, would need to be regis- 
tered. 


‘The object of filing a petition of compro- 
mise in a mutation proceeding is to intimate 
‘to the Court in whieh that proseeding 
is pending that the matters in sontention 
between the parties have been settled out of 
‘Court and do not any longer require deter- 
‘mination, and that the mutation of names 
‘may be effected in assordanee with that 
pettlement. Indirectly, the petition reoiting 


l Qi 5 B. 28285 p. 286; 3 Ind. Deo, (x. s.) 154, 
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‘the settlement might serve ina future pró- 


‘geeding as evidence of the terms ofthe 


settlement, but its objeot is direstly to obtain 
mutation in a partieular manner and nat’ to 
déolüre any rights, 


3 Li * 


'. The.petition in the present case asked that 
. the mutation of names should , ba: effested ,, in 
'&esordanae with: the ‘settlement arrived. at 
‘after stating’ what the nature of that” settle- 
mont was. . It was, to use the language df 


-their : Lordships .of the Privy. Qonnoil, in 
Pranal Anni v. Lakshmi Anni (3), à mere: step 
“of judicial prosedure and did not require 
registration. A mutation proseeding is A 
proceeding in which evidence san ,bs taken 
.andile rights of parties ' determined in a 
summary manner unless adjusted out- of 
“Court, and, as ‘their Lordships of the Privy 
Council observed in Bindesrt Naik v. Ganga 
Saran Sahu (4), tha provisions of section 17 . 
of the Registration Aot do not apply; to 
proper judicial proaeedings, whether oone 
sisting of pleadings filed by the parties or of 
orders made by the Oourt. As the petition 
contained nothing: more than a recital of the 
oral settlement éffested ont of Conrt it should 
not have been exoluded by the lower Appel- 
late Cougt from consideration in determin- 
ing whether such a settlement had- taken 
placa. "Rc 5 
The next question is, whether sush a settle: 
ment could have been effested ont of Court 
‘so as to affect immoveable property of the 
value of Rs, 100 and upwards otherwise 
than by a registered instrument. Seetion 
9 of-..the Transfer of Property Ast 
(IV of 1882) says that a transfer of property 
may be made without writing in every;oase 
in whieh a writing is not expressly required 
by law, A family settlement of disputed 
olaims does not necessarily involve the 
transfer of a right from one person to 
another. In Stapilion v. Staptlion (5) it was 
held that “an agreement entered into upon 
a supposition of a right, or of a doubtful 
right though it afterwards somes out that 
the right was on the other side, shall.be 
binding, and the right shall not prevail 
against the agreement of the parties, for 

(8) 22 M, 808at p. 614; 1 Bom. L. R. 304; 3 C. 
W, N. 485; 36 L A, 101; 9 M. L. J. 147; 7 Sar, P. O. 
J. 516; 8 Ind. Deo. (xN. 8.) 363 (P. O.). 

(4) 20 A, 171 at p. 180; 2 C, W. N. 129; 251, À. 9 
7 Sar. P. O. 3.273; 9 Ind. Deo. (N. 8.) 471 (P. 0.) * 
- (8) (1739) 1 Wh. & T. L. O. (Tth Ed.) 223; 1 Atk. 
2; 26 B, R. 1, : ; 
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ihe right must always be on one side or the 
other; and, therefore, the sompromise of a 
doubtful right would bé a sufficient founda- 
tion of an agreement”. Commenting on that 
desision, the Editors of the Leading Oases 
in Equity say:— From the ease of Stapilion 
v. Siaptlion (5) the ourrent of authorities 
has been uuiform, and wherever doubts 
and disputes have arisen with regard to 
the rights of different members of the same 
family and fair sompromises have been 
‘entered into to preserve the harmony and 
affection or to save the honour of the family, 
‘those’ arrangements have been sustained 
by this Oourt, albeit, perhaps, resting upon 
grounds whish would not have been son- 
sidered satisfactory, if the transaction had 
ossurred between mere strangers, and a 
family arrangement may also be implied, 
without avy express written cootraot, from 
a long course of dealing between the parties,” 
'(Tbrd} page 254). > 
* In Gordon v. Gordon (6) Lord Eldon ob- 
‘served: "Where family agreements have been 
fairly entered into, without soncealment or 
imposition upon either side, with no sup. 
pression of what is true, or suggestion of 
‘what is false, then, although the ,parties 
may have greatly misunderstood their situa- 
tion and mistaken their rights, a Oourt°of 
"Equity will not disturb the quiet, which is 
‘the cónsequenaee of that agreement”, 

. ln a settlement ofa doubtful right truth 
may be on either side but the essential 
effect of the settlement is that further 
‘trouble or investigation is put an end to 
‘and a settlement is ecneluded to restore 
harmony. Such a settlement doesnot neces- 
sarily imply a transfer of property or rights 
"by one party to another. 1t proceeds, in 
“the language of their Lordships of the Privy 
"Couneil in Rant Mewa Kunwar y, Rant Hulas 
‘Kunwar (7), on the assumption that there 
"was an antecedent title of some kind in 
‘the parties and the agreement aeknowledges 
‘ard defines what that title is.. Ip Khunni 
‘Lal v. Gobind Krishna Narain (8), their 
‘Lordships of the Privy Council, referring 


(6) (1821) 86 E, B. 910 at p. 917; 3 Swans. 400; 19 
`R. R, 280. 


(7) 11. A. 157 at p, 166; 18 B. L. R. 312; 3 Sar, 
* P, C. J. 814. 
© (8)10 Ind, Cas. 477; 88 A, 856 at p. 307; 15 0. W. 
N, 645 (P. O.); 8 A. L, J. 562; 18 Bom. L. R. 427; 18 
C. L, d. 575; 10 M, L. T,- 25; 21 M. Ly J. 615; (1911) 
4 M; W. N, 432; 38 Ji A, 87. 
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to a compromise entered into between certain 
members of a family by which they had 
settled their disputes and divided the family 
property, quoted with approval oertain ob- 
servations in Lalla Oudh Beharee Lall v. Ranee 
Mewa Koonwer (9) wherein the learned Judges 
had eaid: “The true character of the transace 
tion” appears to us to have keen a settle: 
ment between the several members of the 
family of their disputes, eash one relin. 
quishing ‘all’ olaim in respest of all 
property in dispute other than that falling 
to his share, and resognising the right of 
the others, as they had previously asserted 
it to the portion allotted to them respeotivo- 
ly. It was in this light, rather than as 
conferring a new distinct title on eash 
other, that the purties themselves seem to 
have regarded the arrangement, and we 
think that it is the duly of the Courts to 
uphold and give full effect to such an arrange. 
ment”, 

If a family settlement does not involve 
the transfer of any rights in immoveable 
property from one party to another and 
merely defines or acknowledges the anteee- 
-dent rights of contending members of the 
family which were till then involved in 
doubt and uneertainty or settles disputes 
relating thereto, -such a settlement does 
not fall within thé purview of any of the 
‘provisions of the Transfer of Property Act 


(IV of 1862) and need not be redused 


.to writing, "The consideration for such a 
settlement is the mutual promise made or 
forbearance shown by'one party to the other 
and it is not open to either party to such a 
settlement to resile from it afterwards, 
The position of the parties is necessarily 
-altered by such a compromise so that if the 
question is afterwards opened up they sannot 
always be replaced as they were before the 
compromige. Any cne-of them may be in a 


‘less favourable position for renewing hig 
litigation, he may have ‘to undertake an 


additional trouble and. expense in again 
getting up his case and he may no longer 
be able to produse the evidenea whieh 
would have proved it originally. It is thug 
a detriment to the party eonsenting 
to a compromise, arising frcm a necessacy 
alteration in his position whioh ' prevents 
the other party from going behind it and 


— (8) 8 Agra H. O, B. 82 at p. 84, 
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no Court of Equity would permit a settlement 
into whieh the parties have entered with 
open eyes to bere opened with impunity. 
The defendant Baldeo Singh was denying 
the right of the sons of Ganpat Singh to 
&uoseed ts the’ property of Narpat Singh 
‘on the ground that Gaupat Singh had been 
adopted in another family. If his objco.ion 
had been tried and found to have been 
valid the plaintiffs would not have been 
entitled to any share. He was also setting 
up a sustom by virtue of which according to 
his sontention the nephews were entitled to 
inherit ger stirpes. It is unnecessary to 
enquire whether his pleas were well founded 
or not. If he sbose to surrender his objec- 
tions and to reduse his claim from a half 
to one-third in consideration of the sons of 
Ganpat Singh and Roshan Singh oonsenting 
to allow him that share as if the inheritance 
had devolved per stirpes, it would be inequit- 
able to permit the plaintiffs or the descend: 
ants of Roshan Singh now to go behind 
that settlement and to re-cpan matters which 
the object of that Settlement was to set at rest 
once and for ever. 


The settlement here made was evidently 
not sonfined to the landed property left by 
Narpat. Singb, for,scon after, the parties 
had sueseeded.in getting the mutation of 
names effected in. asoordance with that 
‘settlement, they proceeded to’ divide the 
house property and to apportion -the 
liability forthe payment of the debts due 
by Narpat Singh in a similar proportion. 
They have. been in possession in accordance 
with that settlement since and. have paid 
the debts due by Narpat Singh as if the 
plaintiffs and defendant No. 1 and the other 
defendants had been entitled to a cne- 
third share each in the property of the de: 
' cénsed, i 


In Kanhai Lal v. Brij Lal (10) where upon 
the death of & .person governed by the 
Mitakshara Law his nephew and some other 
‘members of the family disputed the right 
‘of his widow to sucseed to his property 
and a compromise was entered into by 
-whieh the property was immediately divided 
and the rights of the nephew to saceeed as 


(10) 47 Ind: Cas. 207; 45 I. A. 118; 22 C, W. N. 
014; 8 L, W. 212; 24 M. L. T. 236; 35 M. L. J. 459; 16 
A. ly J. 825 (1918) M. W. N. 709; 28 O, L. J, 894; 6 
P, L. W, 294; 49 A. 487; 20 Bom, L. B. 1048 (P. 0.) 
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the adopted son of another deceased unele 
was resognised, it was held by their Lord. 
Bhips of the Privy Counoilin a suit brought 
after the death of the widow of the original 
holder by the nephew aforesaid and his 
brother, claiming the entire property as 
reversioners, that he was stopped by. reason 
of his having entered into the agreement of 
compromise and obtained benefit thereunder 
from olaiming as a reversioner. 

In Harde: v. Bhogwan Singh (11) 
where a widow had divided oertain 
property in her lifetime bstween her 
daughters and daughter’s sons in absolute 
right, surrendering her own interest therein, 
and a sale was subsequently made by one of 
her danghters in respect of the property 
which had been allotted to her share, the 
validity of whioh was shallenged by another 
daughter after the death of the widow, their 
Lordships similarly held that the arrange- 
ment so made was binding on the 
daughters after the death of the widow. 
They referred to the evidense showing that 
the said arrangement had been asted on 
in the lifetime of the widow and observed:— 

The true inference appears to their 
Lordships to be that, at a time when Pato 
(the Widow) was olaiming to be absolutely 
entitled to the property in her possession, 
and when her rights and those of her 
daughters were in doubt, the members of the 
family agreed and arranged among them. 
selves that the whole property should be st 
onos divided among the daughters and their 
sons then living, the mother surrendering 
her slaims and each daughter aosepting the 
property allotted to her in severalty in lieu 
of the urfivided share in the whole estate 
which would have devolved upon, her 
on her mother’s death and abandoning 
her right of survivorship on the death of 
either of her sisters. Whether this 
arrangement is bindig on the grandsons 
cannot be determined in this suit, and on 
that qaestion their Lordships express no 


‘opinion.’ But the plaintiff, at all events, is 


bound by her own agreement; and in view 
of this faat, and of the favour shown by 
the Courts to family arrangements and the 
long period of. time whieh has elapsed 
since the arrangement was made, she sannot 


now be- allowed to repudiate the agreemant 


(11) 50 Ind. Cas. 812; 240, W, N. 105 (P.O). `. 
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“and to impeach a sale whioh was madè 
upon the faith of it." 

The learned Counsel for the plaintiffs- 
respondents relies on eertain decisions of 
this Court in Bharosa v, Stkhdar (12), Bhagwan 
Sahat’ v. Harchain (13) and Rustam Al 
Khan v, Gaura (14). But, ae point- 
“ed ont by Obamier, J, in the first of 
the eases above referred to (at page 1000),* 
it is unsafe to assume in the ease of every 
compromise that a party had some ‘an: 
teeedent title to the property allotted to 
him. Some sompromises, as he said, certainly 
rest on no sueh assumption and it often 
heppeus that property is sonveyed by one 
party to another in sonsideration of tha 
abandonment of a olaim by the other. In 
the seaond case above referred to the 
petition of eompromise filed in the Revenue 
` Court dealt with matters beyond the 
scope of the enquiry pending before the 
Revenue Court, one of whish afterwards 
became the subjeet of contention in the Civil 
Court, and it was distinetly resongnised 
that, though the petition of compromise 
whish was tendered in evidence as a title- 
déed was not admissible in evidenee to prove 
that a transfer of ownership was effested, 


undoubtedly it conld, along with tbe order. 


passed thereon, be admitted in evidence and 
must be taken into aesount, for what it 
might be worth, in desiding the issues raised 
in the oivil suit. In the last sase mən- 
tioned above there was evidently no som- 
pleted settlement of the dispute, for the 
petition of compromise was repudiated, 
after it was filed, by one of the parties 
thereto and mutation of names was effeo‘ed 
jn his favour regardless of its termg. 

A referenee has also been made to the 
decisions in Kashi Kunbi v. Sumer Kwunbi 
(15) and Jagrani v. Bisheshar Dube (16). 
In the former oase a compromise was 
fled in a civil suit, embodying provision 
as to the right of pre emption, whieh was not 
embodied in the deoree, and.it was held 
by this Court that the petition of eom 
promise, so far as it purported to eonfer 
a right of pre emption outside the ssope 


of the suit, sould not affeet immoveable 
(12) 27 Ind, Cas, 97; 12 A. L. J. 998, 
. (18) 10- Ind Cas; 843; 38 A. 475; 8 A. L. J. 309. 
(14) 12 ind, Cas 1043; 88 A. 7295; 8 A. L. J. 018. 
(15) 6 Ind Cas. 234, 82 A. 2 6; 7 A L.J. 206. 


- (16) 86 Ind. Cas 701.88 A. 396; (4 A. L, J. 449. 
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property, a right to whieh could be ereated 
only by a registered instrument, In the 
latter case, the daughter of the last male 
owner was indused to withdraw her slaim 
to mutation of names in her favour in eon. 
sideration of sertain bonds, whish the brother 
of the last male owner had agreed to execute 
in her favour, but whish she never re: 
ceived, and the eonsidération of the som- 
promise wasfound to be inadequate. There 
was no proof of any valid family arrange: 
ment independently of the petition of 
eompromise whish it was held was ineffestive 
to operate ss a relinquishment by the 
daughter of her right to the property in 
question besause the compromise evidensing 
the relinqnishment was not registered. 

It is noticeable, however, that none of tho 
learned Judges who desided that ease was in 
favour of exoluding the petition of eom. 
promise from evidenes altogether. Rishards, 
O. J., said that it sould be admitted in 
evidence provided it was otherwise relevant 
to the ease. 

In holding that the petition required regis- 
tration he was evidently it flaeneed by the son- 
sideration that the mutation proseedings were 
not judicial proseedings, in which a dearee 
eould possibly be passed whish would have 
thé eífeat of transferring the interest of 
any of the contending slaimants; but, as 
pointed out by their Lordships of the 
Privy Couneil in Sadis Husain Khan v., 
Hashim Ali Khan (17), even  uncontested 
mutation proaeedings are  proseedings of 
a quasi Judisial snaraster, and contested 
mutation proseedings are mueh more 80, 


The rights oreated by the orders passed 
in such prossedings eannot be displaced 
except by a oivil auit or appeal. Tudball, 


J., said that the petition of compromise 
did not purport to be a deed of relin- 
quishment and did not, therefore, require 
registration, and he added that, where 
a family settlement bona fide and 
free of fraud had been made and  aoted 
upon by all the parties, even though a 
full and proper doeument was not duly ex- 
eouted and registered, the Courts sould not 


(17) 86 Ind. Cas. 104; 19 O. O., 192 at p.206; 31 


, M. L, J 607; 14 A. L. J. 1248: 18 Bom; L. R. 1087: 


210. W N. 80, 1916: 2 M. W. N. 87% 21 M. L, T. 

40; 38 A. 627; 1 P.L W 157; 4 O. L, J. 22; 25 O. L. 

s W. 818; 10 Bur, L. T.* 140; 48 L AC 2.2 
| | 0.) 


z 338 
BALDEO SINGH t. UDAL SINGH. 


refuse to go behind it. Rafique, J., said 
that, if the compromise filed before a Re- 
venue Court was merely an intimation of 
‘the fact of a eompromise already made, and 
nothing more, then the question of the 
admissibility of the doanment was irrelevant. 
These oases d» not, therefore, help the 
plaintiffs. 

The oireumstanees attending the filing 
of the petition of sompremise, read with 
the orders passed thereon and the subsequent 
eonduet of the parties in dividing the house 
property and apportioning their liability 
for the payment of the debts due by 
Narpat Singh in the proportion in which 
the landed property was divided and coup: 
led with the subsequent enjoyment of 
the said properties by éach of them and 
the payment of the debts due by Narpat 
Singh in accordance with that settlement, 
lead irresistibly to the oonelusion that 
an oral settlement had been made at or 
about the time when the disputes sonnested 
with the mutation proseedings arose, and 
that, in purseanee of that settlement, a 
patition of sompromise was filed in the 
mutation proseeding and the division of 
ihe house property aud the apportionment 
of the debts were afterwards effected, 

I msy add that, even if the petition of 
eompromise required registration, it would 
still be admissible in  eviderae ass oolla- 
. toral. evidence of the agreement whish the 
plaintiffs seek to impeach, though it might 
not operate to effectuate a valid transfer 
of rights, and, inasmuch as it has been 
acted upon and the parties have enjoyed 
benefits thereunder irrespeotive of what 
might have been or might not have been 
their respective rights in the property 
from which they reseived those benefits, 
neither party oan be allowed to resile from 
the arrangement then made. 

In Mahomed Musa v. Aghore Kumar Qan- 
guli (18), their Lordships of the Privy 
Counoil pointed out that, even though the oome 
promise and thedecreg taken together were 


considered to be defective or inchoate as ele- 


ments making up a final and validly oon- 
sluded agreement for the extinction of 
. the equity of redemption, the actings and 


(18) 28 Ind. Cas. 930; 42 0, 801; 17 Bom. L. R. 
420; 21 C. L. $. 231; 25 M. L. J. 548; 19 C, W. N. 260; 
18 A, L. J. ne 17 M. L. r 149; 2 L. W. 263; as. 6) 
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the conduct of the parties founded upon 
the performance or part performance 
of such an agreement were  suffisi- 
ent to eure all defests; for equity will 
support a transaotion olothed. imperfestly 
in those legal forms to whieh finality attaches 
after the bargain has been asted upon; 

The appeal is, therefore, allowed and the 
ease sent baok to the lower Appellate Court 
with a direction to reinstate the appeal 
under its original number and to dispose 
of it after the determination of the other 
points involvel therein, in the manner 
required by law. The soats here and hitherto 
will abide the result. 

Piacorr, J.—I agree that in this case the 
order of remand cannot be supported on the 
grounds on whioh it proseeds, and that the 
appeal ought to be further heard by the 
lower Appellate Court in order to determine 
the points raised in the memorandum. of 
appeal to that Court bat not desided, The 
question of the use, as documents of title, of 
petitions presented to Courts of Revenue, or 
of the orders of the said Oourts on such 
petitions, has been felt in this Court to 
be a diffisult one and I am not prepared to 
say that allthe reported desisions of learned 
Judges of this Court on tha point are to. be 
easily resonoilable. The present in some 
ways is a typical oase, though it is dis- 
tinguished by one or two features which 
make the ease for the defendant-appellant in 
this Court much stronger than it would, in 
my opinion, otherwise have bsen, When a 
proprietor of revenue paying property dies, 
it becomes the duty of the Revenue Court to 
assertain on whom that property has devolv- 
ed and to cause proper entries to be made in 
the various records of proprietary rights 
maintained under the provisions of the Land 
Revenue Ast. When there is a dispute 
amongst parties, claiming one another the 
right of suesession to the wholé or to any 
part of the property, the proceedings in the 
Revenue Court usually begin, aa they did in 
this case, with an exact ascertainment of-the 
nature of the dispute and the conflicting slaims 
of the various parties to it. 

The duty of the Revenues Court after this 
atage is clearly laid down in the Land Revenue 
Aot. It must first endeavour, if possible, to 
assertain whioh of the parties is in effective 


‘possession and, if satisfied on this point, its 


order will merely be that the party asoextain. 


ia 
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- ed to be in possession be resorded as proprietor 
in the village papers. Sush order will not 
serve as a dosumentof title. Ib is expressly 
left open to any party dissatisfied with that 
order to assert his elaim before a Civil 
. Court of sompetent jurisdistion. If the 
Revenue Court is unable to satisfy itself as to 
the aetual possession over the disputed pro- 
perty, it may enter intc an enquiry on the 
question: of title and direst entries in the 
village resorda to be made in favour of the 
party with whom, in the opinion of the 
Revenue Court, the best title prima facie 
appears to rest an order of this kind again 
cannot serve as a document of title, for the 
. right of the disappointed party to litigate 
matters in the Civil Court is expressly re- 
seryed by the Land Revenue Aot itself. 
Now we some to the question of what is to 
happen if the rivals some to an agreement 
amongst themselves Theoretically, sueh an 
agreement might be strietly limited in its 
scope, that is to say, the disputánts might 
agree to enter into possession for the present 
in sush and such shares, expressly reserving 
their right to bring the matter to issue 

before a Civil Court. Practically, in nine 
~ gases out of ten, if the parties some to an 
agreement, they mean itto bea &nal settle- 
ment and do not contemplate further litige. 
tion in any Court, Even then, ifthe parties 
were always advised by a eompetent lawyer, 
the regular course for them to follow would 
be to present a petition before the Revenue 
Court simply stating that, having oome to 
an agreement amongat themselves, they have 
taken effestive possession of the disputed 
property in auch and such shares, and pray- 
ing that the fact of their possession may be 
recognised by appropriate entries in the 
village papers, 

Sush a petition would ba open to ma 
objestion whatever on the score of want of 


registration, but neither could it be seb up in: 


any possible eventuality as a dosument of 
title. The trouble is that the parties general. 
ly prefer to approach the Revenue Court with 
a petition which, at the time, they hope will 
serve asa document of title, that is to say, 
as an authoritative admission by each party, 
as against the other, of the title of the other 
party to whatever share has been agreed upon 
amongst them. In my opinion, any petition 
Bo drafted as to. satisfy these oonditions 
beoomes a dooument purporting to deslare 
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the rights of the parties soncerned in im- 
moveable property and if that property is 
worth more than Rs, 100, it requires registra- 
tion. In the absence of registration, it is not 
admissible in evidense and is of no effect as 
a doonmenft of title. 

I fully recognise the faet that 
reported judicial desisions are not 
unanimous on this point, and that, in 
laying down this proposition, I am to a 
gertain extent differing from the judgment 
which has been delivered by my learned 
brother, but I have stated the law as I 
understand it to be and I think I san 
found myself with sonfidense on the latest 
Fall Benoeh decision of this Court on the 
subjast, Jagranz v. Bisheshar Dube(16). There 
are cases, however, and, in my opinion, this 
is one of them, which are not sonaluded 
by the above sonsiderations. The actual 
agreement some to by the parties is a 
matter of oral arrangement amongst them- 
selves "antecedent to, and sometimes quite 
independent of, the drafting of the petition 
presented to the Court of Revenue, In the 
present ease, for instanoe, the property left 
by the deseased somprised house property 
as wellas revenue paying property and thera 
were debts which would have to be paid 
by the heirs and suosessors of the deseased 
in proportion to whatever share they took 
in the inheritanse., I thiak it is slear that, 
in the pressnt oase, the parties entered into 
an agreement whioh sompletely sovered the 
entire question of the disputed inheritanee. 
They executed a properly registered deed 
defining their respective rights in the 
house property and that deed is, beyond 
question, & valid dosument of title and 
binding on the parties They salso pro- 
ceeded to pay off the debta in the pro- 
portion in whioh they took the inheritanee. 
This point was established by evidence whioh 
was not questioned in the lower Appellate 
Court. The only diffioulty in the way of 
the defendant-appellant in resisting this 
suit is that he holds no olear dosument of 
title in respest of the revenus paying pro- 
perty. Now, the agreement some to by the 
parties in this ease was undoubtedly of the 
nature of a family settlement of doubtful 
elaims. At least, we are bound to treat it 
as saeh, unless and unti? the finding of 
the Court of first instance that there was 


‘no fraud or undue influence employed by 


ayi 
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` the defendant appellant in bringing about 
the agreement is reversed on appeal. Wnaén 
sueh an agreement desides a bona file 
' disputed alaim to immoveable property, 
particularly when the dispute is between 
members of the same family, I do not think 
that it is eorreat to treat the transaction 
as if there had been a conveyance of 
immoveable property by any one party to 
any other. No doubt, theoretioally, on the 
law and the facts of each particular ease, 
the title was with one of the parties to 
the disyute and not with the other, and 
some learned Judges have, sonsequently, 
treated all eases of this sort on the assump- 
tion that the question of title oan be 
fought out in a subsequent litigation, and 
that, once it has been ascertained, all the 
transactions connested with the agreement 
'eome to between the parties must be treated 
as a sonveyanse of immoveable property 
by the paruy in whom it has been ascertained 
that the title really y-sted in favour of 
the opposite party. I am not sore that 
one asse, at least, of my own eould not be 
quoted against me, which seems to some 
extent to rest upon this view, although [ 
think the facts of that oase were olearly 
' distinguishable from those now before us; 
at any rate, I take this opportunity of re. 
eording my opinion, arrived at after further 
sonsideration, that it is not correotto deal 
"with the matter on the basis above sugges- 
ted. The whole questionin issue in a case 
like the present is, whether the plaintiff 
is to be permitted to prove his title, as 
he claims that it existed independently 
of and antesedently to the family arrange- 
ment, The question is, whether the arrange- 
ment itself does not bind the parties to 
it. In this view of the matter, there does 
nót seem to be room forthe sontention that 
the arrangement arrived at on tbe family 
eompromiee amounted to a conveyance by 
one party to theother. Over and above 
this, even if it were oorrect to hold that, 
from a oertain point of view, a sonveyanse 
of some sort may be said to have taken 
place, I still think that the transaction 
would be wholly unaffested by those pro- 
visions of the ° Transfer of Property Act 
(1v of 1882) whioh reqaire an insiru. 
ment in writing registered, for the purpose 
of effeeting oertain kinds of conveyanoe. I 
` quite fail to see how adistribution of pro- 
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perty amongst the parties like that whish 
I am considering sould ba salled either a 
sale, or au exshange, or a gift, If mo, 
it follóws tbat the parties to such an 
arrangement are nof bound to execute an 
instrament in writing at all. The only 
diffisulty will be that, if any one of the 
parties subsequently elests to resile from 
the arrangement and to set up the title 
he had originally slaimed for himself, the 
opposite party may àd it diffiault to prove 
what the arrangement was. Of sourse, if 
the entire settlement is redused to writing, 
the provisions of the Ragistration Act, and 
possibly also those of sestion 91 of the 
Indian Evidense Ast, will some into forse; 
and some of the reported desisions, mora 
particularly those of Mr. Jastice Onamier, 
to whieh reference was made in the source 
of argament, really proseed upon this view . 
of the matter. The present ease, ia my 
opinion, falls outside the asope of thése 
considerations, Che settlement arrivei at 
between the parties was not redused “to 
writing at all in its entirety. Nowhere 
did the parties reduce to writing the 
agreement they had asma fo about tne 
settlement of the debts due from the 
desease? proprietor They merely gave 
practical effest to the arrangement they had 
arrived at. Tae qi1iestion of the hase pro- 
party they settled by  exesuting a valid 
registered instrament. [he petition whioh 
they addressed to tnae Ravenue Court, although 
I am disposed to agree with the learned 
Diastriot Judge that on its terms 16 did 
amoant to an instrament declaring the 
rights of the parties in the property to 
whioh it rBferred, and was, therefore, subjest 
to the Ragistration Law, n3vectheless sannot 
be treated ag an instrument in writing 
recording the terms of the arrangement 
arrived at bet »een the parties. The diffi 
salty about proving whatthe arrangement 
in respeot of the revenue paying property 
was, is sompletely obviated besause there 
is aband&nt evidence as to the nature of 
the arrangement, and the order passed by 
the Reveoue Oourt in mutation proves that 
it was part of the arrangemeat between 
the parties that they should take posses. 
sion of the revenue paying property in 
sertain specified shares. For these reasons 
I am of opinion that ' the defendant was 
entitled to set up this family arrangement 


Vel. L VIII) 
BEAJOY CHAND MAHATAB U. TINKARI BANERJEE. 
88.8. complete answer to the plaintiffs’ elaim, 


subject only to a finding in his favour of 


the pleas taken in the 4th and 5th para- 
graphs of the memorandum of appeal to 
the Court below. I therefore, soneur, in the 
order proposed by my lesrned brother. 

By tur Ooukr.— The appeal is allowed 
and the sase sent back to the lower Appel. 
late Court with direstion to reinstate the 
appeal under its original number and to 
dispose of it after the determination of the 
other points involved inthe appeal in the 
manner required by law. The oosts here 
and hitherto, insluding in this Court fees 
on. the higher soale, will abide the 
result, 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Daokkgg No, 149 
cr 1918. 

February 12, 1920. 

‘Present :—Mr. Justise Riahardsor? and 

. 'dustise Sir Syed Shamsul Huda, Kr. 

Tre Hox’sLe Sir BEJOY OHAND 
MAHATAB BAHADUR, K.CS.L, 
K.O.LE., LOM, MAHARAJADHIRAJ 
~ DEFENDANT No. l—APPELLANT 
versus 
TINKARI BANERJEE AND OTHERS— 
PiarptiFrs— RESPONDENTS. 

Limitation Act (IX of 1908), Sch, I, Arts. 62, 97— 
Patni, sale of—Gale set aside—Suit bye auction-pur. 
chaser against landlard for rent paid, whether lies— 
Limitation, 


A Patni was sold at the instance of the landlord 
for arrears of rent. The Patnidars instituted a suit 
io have the sale set aside and impleaded the pur. 
chaser of the Patni as a defendant, The salo was 
set aside and possession with mesne profits awarded 
against the purchaser and the landlord directed to 
refund to the purchaser the purchase-money which 
he had paid. More than three years afterwards, 
the purchaser instituted the present suit against 
the landlord and the Patnidars to recover the sum 
paid by him as rent for the period of his possession 
but gave up his claim against the latter: 


Held, (1) that as the suit was instituted more than 
three years afterthe sale waa set aside and more 
than three yoars after the last payment was made 
on acconnt of rent, it wag barred by limitation 


w^. 
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under Ártiole 49 or Article 97 of Schedule I to the 
Limitation Act: [p. 742, col. 1.] 

2 that in any cage the suit did not lie" against . 
the landlord [p. 742, col, 1.]: 


Appeal against the desree of the Subordi- 
nate Judge, Ist Court, Burdwan, dated the 
81st of January 1918, 


Sir Rash Behari Ghose, Babus Basant Kumar 
Bose, Bipin Behari Ghose, II, and Sarat 
Kumar Mitter, for the Appellant. 

Dr. Dwarkanith Mitter, Babus Bankim 
Ohander Mukherjee, Panchanon Ghose, and 
Krisnalal Banneries for Babu  Kishorilal 
Ohatterjee, for the Respondents. 


JUDGME NT.—A Putni, belonging to the 
defendants other than the defendant No. 1, 
was sold by the defendant No. I, the 
Maharaja of Burdwan, under the provisions 
of Regulation VIII of 1819 for arrears of 
rent. In due sourse, the Putnidars institut- 
ed a suit to have the sale set aside, and 
the sale was set aside in proseedings pro- 
perly taken under sestion 14 of the Putni 
Regulation. To those proseedings the plaint- 
iffa, who had purehbased the Putni st the 
sale, were made parties. Inthe desree made 
by the Oonrt, it was dirested that. the 
Maharaja should refund to the present plaint- 
iff who were the auetion purshasers tha 
purshase-money which they had paid, amount. 
ing to Rs. 600 with interest. It was fur- 
ther directed that the original Putnidars 
were to recover possession of the property 
from the present plaintiffs with mesne profits. 
In that sonnestion, there was an important 
direction in the judgment which the Court 
delivered. The amount of mesne profits, 
says the learned Subordinate Judge, "will be 
aseertained in exesution when the amounts 
spent by defendants in sonneotion with the 
Putni for the management and payment of 
rent and other nesessary things will be taken 
into secount.” The Court, therefore, clearly 
sontemplated that when the mesne profits 
payable by the plaintiffg were ascertained 
the plaintiffs would put forward their sounter- 
slaim on account: of rent and other ouf. 
goings. We are told that the desree was 
put in execution for the mesne profits. But 
the present vlaintiffs in those  proeeed. 
ings omi'ted and, in our epiniov, wrongly 
omitted to make any claim for the amount 
of the rent whieh they had paid to the 
Maharaja during the period for, whioh they 
wore in possession and in receipt of the | 


Yi 49 e t7. 
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profits. ` Instead“ of . making that claim 


at: tbat- appropriate time, they brought the 


present suit in whieh they sue the Maharaja- 


of Burdwan ‘and the original Putnidars for 
the sum whioh they paid to the Maharaja 
by way of rent. There appear to us to be 
several answers to the suit, more than 
one of which is fatal io the plaintiff's 
0850. 

In ‘the first place, the anit was instituted 
more than three years after the date of 
the deeree of the first Court setting aside 
the Putni sale. It was also instituted more 
than three years after the last of the pay- 
ments made on ascount of rent. Whether, 
therefore, Article 62 or Article 97 of tke 
Limitation Ast applies, the suit is barred by 
limitation. In that sonnection we need only 
refer to the resent decision. of the Privy 
Counsil in Hukum Chand Boid v. Pirthi- 
chand Lal (1). 

The same oase is also authority for the 
proposition that a suit for rent paid to the 
Zemindar by the auotion-purehaser ofa 
Putni during his period of possession will 
nof lie against the Zemindar. We see 
nothing ‘sontrary to justise or good oon- 
Bslenee in the Maharaja of Burdwan keeping 
the rent whioh has been paid to him by the 
plaintiffs, Apart from that, the point is, in 
our opinion, sonsluded by-the desision of the 
Privy Couneil. 

Then, there is the further question whether, 
under sestion 14 of the Patni Regulation, a 
separate suit of this kind is admissible, In 
the case to whioh we have already referred 
the Privy Council appear to us to have 
expressed a strong inclination in favour of 
tha view that the remedies. provided by 
section: 14 are exelusive, Their opinion is 
no doubt expressed in guarded language, 
But apart from some suoh sountervailing, 
eonsideration, asa long and uninterrupted 
course of practice, we apprehend that their 
Lordships are disposed to regard the remedies 
provided ‘by the Regulation as the only 
remedies which the law provides, In view, 
however, of the finding already arrived at 
on the subject of limitation, it is unnecessary 
for us to express & final opinion on that 
question in-the present case. The learned 


(1) 50 Ind. Cas. 444; 28 C W. N. 721; 17 A. L.J. 
614; 36 M. L. J. 657; 31 Bom. L. R. 632; (1919) M. W. 
N. 258 30 O. L. Jv 71; 46 C. 670; 26 M. L, T. 134; 10L. . 
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Vakil for the auetion-pnrohasers, the plaint- 


 jffs, relied on the desision of this Court in 
' Radha Madhub Samonta v, Sasti Ram Sen (2), 


where the slaim was made against the original 
Putnidars. We may point out that there is 
an earlier deoision of this Court with a 
contrary implieation in Suresh Ohandra Mukho- 
padhya v. Akkori Singh (8). This ease does not 
appear tohave been sited before the Benah 
which decided the later ease.  Hoferenee 
may also be made to Tara Ohand v. Najar 
Ali (4). 

As regarda the original Putnidars, who were 
also impleaded as defendants in this suit, 
the piaintiffs appear in the Court below to 
have given up their olaim aa against them, 
The learned Vakil who appears for the 
plaintiffs before us has pressed us somewhat 


‘strongly to exereise in favour of the plaintiffs 


the power given to an Appellate Court by 
rule 33 of Order XLI, Civil Prosedure Code. 
In view, however, of the fact that the plaint- 
ifs made no claim in the exeeution pro- 
seedings and that we are not asquainted 
with all that took plase in those proceedings, 
and also in view of the grave doubt whieh 
arises whether sueh a suit lies, we are unable 
to acoede to his request. Moreover, the 
claims agdinat the Puenidars would also, it 
appears, be barred by limitation onder 
Article 61. 

In the result, we set aside the judgment 
and deeree of the Court below and dismiss - 
the plaintiff’s suit, The appellant, the de- 
fendant No.1, is entitled to his costs in this 
Court and in the Court below, We assess 
the hearing fee in this Court at five gold 


mokurs. 
e. 


Appeal allowed, 


2 26 O. 826 at p. S29, 18 Ind. Des. (N, s.) 1129, 
(8) 20 C. 746; 10 Ind, Deo. (N. s.) 608. 
(4) 1 C, L. R, 286. 
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ALLAHABAD HIGH COURT. 
Ex&ourION First Civit Appeat No, 103 
or 1919. 

April 26, 1920. 

Present: —Mr. Justice Tudball and 

. Mr. Justiee Sulaiman. 
Dr. SARJU KUMAR MUKERJI— 
D EGREE- Horpsg— OPPOSITE Party— 
r APPELLANT 
versus 
Pandit THAKUR PRASAD—Oszrgctor— 


RESPONDENT. 
Mortgage—Decree for  sale--Morigaged property, 


portion of, sold in emecution of another decree — Auction-. 


purchaser acquiring mortgage-decree, effect of——Decree, 
extinguishment of, pro tanto—Laxecution Court, power 
of, to go behind decree. 


K. obtained a final decree for sale of villages P, 
and A. anda house against T, Shortly after, H. in 
execution of a simple money-deoree against T., 
purchased a half of village P., the whole of A. and 
the house, After this purchase M., the father of 
H., purchased the whole of the mortgage-decree 
from K. and sought in execution to realize the whole 
of the decretal amount by the sale of half of village 
P. which was still owned by T. It was objected that 
asthe real purchaser of the mortgaged property 
was M, andas he was himself interested in that 
property and had acquired the decree, the decree 
had become incapable of execution. It was found 
that the real purchaser was M and the Appellate 
Court held that he must give credit forthe propor- 
tionate part of the decretal amount which was a 
charge on the property purchased by himself. M. 
appealed and it was urged on his behalf that a 
mortgagee is entitled to realize the whole of the 
mortgage-debt from any partof the mortgaged 
property he likes, and that the execution Court was 
not competent to go behind the decree and consider 
the question of apportionment which must be left 
to be determined in a subsequent contribution 
suit: 

Held, thatas M. had become owner of the equity 
of redemption in the bulk of the mortgaged pro. 
perty and had also acquired the whole of fhe mort. 
gage decree, the legal effect of these devolutions of 
interesb was an extinguishment of his decree pro 
tanto; that it was not open to him to realize the 
whole of the decree from the remainder of the 
property, and that as the vesting of the equity of 
redemption in a mortgagee was tantamount toa 
discharge or satisfaction of the mortgage-debt, an 
execution Court was competent to recognize it and 
could go into the question of the extent to which the 
deoreo had been satisfied. (p. 745, col. 1.] ° 


Exeontion firat appeal from the decision of 
the Subordinate Judge, Allahabad, dated 
the 19th of February 1919. 


The Hon'ble Dr. 
the Appellant. 

Mr. Gokul Prasad, for the Respondent. 

JUDGMENT,—This appeal arises out of 


Te) Bahadur Savru, for 
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an application for execution of a mortgage: 
desree. It appears that on the 2nd of Janu: 
ary 1918 one Kanhya Lal obtained & final 
decree for sale of two villages Pasi aad 
Amilia and one house against Thakur 
Prasad, the present respondent. In exe- 
eution of a simple money-deeree against 
the latter, half of Pasi and the whole of 
Amilia and the house were sold at auction 
and purchased in the name of Hem Chandra 
on the 20th of. Marsh 1915. Subsequently, 
on the 7th of April 1918, Dr. Mukerji, the 
father of Hem Ohandra, purchased the 
whole of the mortgage, dearee from Kanhya 
Lal. Dr. Mukerji having got his name 
substituted in plaoe of the original deoree- 
holder under an order, dated the 24th 
of Avgust 1918, proeeeded to  exeeute 
the desres and wanted to realize the 
whole of the decretal amount by - sale 
of only half the share in village Pasi, 
which was still owned ‘by Thakur Prasad. 
The judgment-debtor put“ in objections to 
the application for execution and pleaded 
that it was Dr, Mukerji himself who had 
purchased part of the mortgaged property 
at auction in the name of his son Hem 
Cbandra, who was a mere benamidar, He 
further pleaded that, inasmuch as Dr, 
Mukerji, who was himself interested in part 
of the mortgaged property, had acquired 
the mortgage decree, the decree had besome 
incapable of execution. The Court below 
found that Dr. Mukerji was the real pur- 
chaser of part of the mortgaged property 
and, althongh it did not hold that the 
deoree had in eonaequenoe besome inoapable 
of exeoution, it held that the mortgagee 
desres-holder must give eredit for the pro- 
portionate part of the decretal amount whieh 
was a oharge on the property purehased by 
himself, The deoree-holder has appealed to 
this Court and the judgment debtor has 
filed eross objections. In appeal, the finding 
of the Court below that Dr. Mukerji was 
the real auction-purchaser bas not been 
challenged, but it has been strongly urged 
that a mortgagee is entitled to realize the 
whole of the mortgage debt from any part 
of the mortgaged property he likes, and 
that the exesution Court is not sompetent 
to go behind the decree and sonsider the 
question of apportionment, which must be 
left to be determined in a subseqyent son; 

tribution suit, t moe ca 


“we 
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Now, it is a ‘well established principle of 


law. that, when a mortgagee acquires a 
part of the mortgaged property, the integrity 
of ‘his mortgage is broken and he ean no 
longer eompel the mortgagor to pay the 
whole of the mortgage-money before redeem. 
ing. his share of the mortgaged property. 
Sueh a principle is expressly embodied in 
section 60 of the Transfer of Property Aot, 
The same prineiple has been applied to a 
suit for sale brought bya mortgagee after 
haying asyuired part of the equity of redemp- 
tion. A Fall Beneh of the Allahabad 
High Court, in Béisheshur Dial wv. Ram 
Sarup. (1), held that where a mortgagee 
purehases a part of the mortgaged property 
such ,purehase has, in the absence of fraud, 
the -effeot of dissharging and extinguishing 
that portion of the mortgage-debt whioh was 
shargeable on the property purehased by 
him, that is to say, a portion of the debt 
whish bears the same ratio to the whole 
amount of the debt as the value of the 
property  purahased bears to the value of 
the.whole of the property comprised in the 
mortgage. In this ease, however, the mort. 
gagee having purehased a moiety of the 
mortgaged property wasseeking to bring to 
sale the other moiety of the mortgaged pro. 
perty for reeovery of only a moiety of the 
amount due on the mortgage, and was not 
trying to realize the whole of the mortgage 
money, It was the mortgagor who raised 
the point that, inasmueh tas the difference 
between the real value of half the mort- 
gaged property, if sold unineoumbered, and 
the price paid for it by the mortgagee was 
equal to the amount due upon the mort- 
gage, the mortgage-debt must be taken 
to -have . been extinguished, Banerji, J. 
in. delivering the main judgment of 
the Court, pointed out that when the mort- 
gagee bought a portion of the mortgaged 
property, the rights of the mortgagee and 
the mortgagor, ss regards the portion 
purehased, became vested in the same 
person, and the result was that a part of 
the mortgage-debt was wiped out by reason 
of this fusion of interests and the balance 
only was recoverable from the remainder of 
the: mortgaged property. The Court there- 
upon held that only so mush of the debt 


q) 22: ae. (F, BJ; A, W.N. (1500) 69; 9-Ind, 
Deo. (N. s.) 1 
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could be held to bs diasharged as .was 
proportionate to the value of the property in 
raspeat of whioh the canflaenes of rights had 
taken place. 

The question that remains to ba sonsidered 
is, whether there is any.differenee in prinsiple 
in the ease where it is after .the deorse 
for sale and not before it, that the mort- 
gagee acquires a part of the mortgaged 
property, or, what somes practically to the 
same thing, where a so mortgagor &equires 
tbe mortgagee’s rights. The eoutention for 
the appellant is that the effest of the passing 
of the desree is to put it beyond the 
eompetencse of the Court to sonsider whether 
there should be any proportionate reduction 
in the amount sought to be recovered, 
It ig true that an exesution Court sannot 
go behind the desree and must execute 
it as it finds it, and it is also true that, 
ordinarily, it is open to the mortgagee to 
resover the whole of his mortgage money’ 
from any part of the mortgaged property 
he likes and that the mortgagor sannot 
insist that the mortgaged properties should 
be sold in any partioular order. But, if the 
vesting of part of the equity of redemption 
in the mortgagee is tantamount to a dis- 
charge er satisfaction of a proportionate 
part of the mortgage-debt, there is no 
reason why an exeoution Court should not 
recognize it and go into the question of 
the extent to whish the deores has been 
satisfied, Sestion 47, Civil Procedure Code, 
would then be comprehensive enough to oover 
the ease. 


No reported sase, which oau be said: to 
be.on all fours with the present case, has 
been brought to our notioe, and the nearest 
approach to if, to which our attention has 
been drawn, is the ease of Kudhat v. Sheo - 
Dayal (9). That: was a oase where a joint 
deoree for possession by redemption of. a 
Louse was passed in favour of Kudhai and 
several other persons against the mortgagees. 
Subsequent to the deeree, the rights of all 
the deoree holders, other than Kudhai, passed 
to the jucgment-debtors. Kudhai sought 
execution in rerpect .of the whole house 
and the mortgagees judgment-debtors objest- 
el that, in c veequenee of the events that 
bad happened, Kudhai was not entitled to 


(2) 10 A, 670; A. W, N. (1888) 231; i3 Ind, kah 
275; 6 Ind, Deo, (N. 8.) 888... - 
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get possession of the whole house, Mahmud, 
J., after remarking that the question raised 
in that ease was not free from diffisulty 
prineipally besause the Code of Civil Prose- 
dure eontained no express provision to 
meet eases such as this, was clearly of 
opinion that, “when subsequent to a deeree a 
portion -f the rights to which the desres 
relates devolves either by inheritance or 
otherwise -upon the judgment-debtor, or is 
acquired by him under a valid transfer, 
the: deoree does not become inoapable of 
exesution, but is extinguished only pro 
tanto,’ The learned Judge based this rule 
upon "the sommon principle of jurisprudence 
that & person cannot at one and the same 
time unite in himself two opposite eharaoters. 
For instanoe, a person cannot be his own 
ereditor, or the mortgagee of his own rights 
and it is upon this principle that the dostrine 
of merger, and what would in Roman Lawibe 
called confusio, proceed," 

In our opinion the rule enunsiated by 
Mahmud, J. is based on a sound and equitable 
principle of law and clearly applies to the 
ease before us. Dr. Mukerji has become 
owner of the equity of redemption in the 
bulk of the mortgaged property and has 
also &squired the whole of the mertgage- 
desree. The legal effest of these devolutions 
of ‘interest is an extinguishment. of his 
decree pro tanto. It is, therefore, no longer 
open to him to say that in spite of the 
bulk of the mortgaged property having 
vested in him, his morbgage-deoree still 
remains intact, and the Court cannot take 
into &esount the rateable liability of the 
property purchased by bim but must allow 
bim to realize the whole of the dearee 
from the remainder of the property. It 
would be a very cumbersome and oirouitousg 
prosedure, indeed, if the law were that Dr. 
Mukerji should reslizs the whole of the 
decretal amount in this proceeding, and 
then refund the exeess amount realized 
by him in a subsequent regular suit for 
contribution brought against him by the mort- 
gagor. We are satisfied that this is not the 
law. 

Although the judgment-debtor had filed 
cross-objestions to the effeot that, in oon- 
seqdueroe: of the vesting of the mortgagee’s 
rights in a person who is himself interested 
in part of the equity of redemption, the 
deeree has become ineapable of exeoution, 
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the plea has not been pressed before us, 
and it has been conceded by the learned 
Advosate for the respondent that the pro- 
visions of Order XXI, rule 16, do not apply 
to a mortgage-decree for sale. And we 
know of no provision of law or prineiple 
of equity under which a complete extinguish- 
ment of the decree san take plase in such oir- 
cumstances, 

We accordingly dismiss both the appeal 
and the oross-objestion with aosts inoluding 
fees in this Court on the higher soale. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE D&ORRE No, 765 
oF 1919, 

January 15, 1920, 
Present:—Mr, Justice Beashoroft, 
EASIN—Derenpant NO. Ó— APPELLANT 
vorSus 


Srimati LNTIJENN#SSA BIBI AND OTHERS — 


REg*PONDENTS. 

Bengal Tenancy Act (VIII of 1885), s, 167—Suat by 
purchaser at rent sale for possession —Incumbrance 
coming to plaintiffs knowledge after institution of suit 
—Notice of annulment given subsegently, effect of — 
Adverse possession, whether incumbrance capable of 
annulment—A ppeal, second —Duty of Court in respect 
of point not raised in trial Court—Civil Procedure 
Code (Act V of 1503), s. 68, applicability of. 


A guit for possession of land upon which there 
is an incumbrance is not barred merely because 
the notice, under section 167 of the Bengal Tenancy 
Act, annulling the inoumbranoe was not issued till 
after the institution of the suit. Such a suit can 
be decreed subject to the reservation that the 
incumbrance is annulled by notice within the period 
of one year of the plaintiff becoming aware of it. 
[ p. 747, col. 1.] . 

Adverse possession isan incumbrance which can 
be annulled by a purchaser at a sale in exeontion 
of adecree. [p. 748, col. 1, | 

Where a point is not urged in the trial Court and 
no issue is raised in respect of it, a Court of second 
appeal ought not to proceed on the assumption that 
all evidence available was given gn such point, [p 
747, col. 2,] j 

Section 66 of the Civil Procedute Code applies 
only where a person claims title under a certified 
purchaser, and has no application'to the case of a 
real purchaser, [p. 748, col, 1.] n 
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Appeal against the decree of the Offciat- 
ing Subordinate Judge, 2nd Court, Tippera, 
dated the 20th of January 1919, reversing 
that of the Munsif, 2nd Court at Nabiuagore, 
dated the 22nd of Maroh 1918, 


Babu Akhoy Kumar Banerjee, for the Appel. 
lant. 
Babu Probodh Chandra Kar, for the Re- 


Bpondentas. 


JUDGMENT,— This appeal is by defendant 
No. 6. The sait was originally brought in res 
pest of three plots, but for reasons into whioh 
it is not now nesessary to enter the subjeot- 
matter of dispute was eventually reduced to 
plot No. 3. The suit was dismissed by the 
Munsif but decreed on appeal by the Sub- 
ordinate Judge for the whole of plot No. 3 
with the exception of 5 gandas. 

The holding of whioh this plot formed a 
portion originally belonged to one Ujir 
Ali. A rent.dearee was obtained against 
him, and in execution of that decree the 
holding was sold and brought ostensively 
by defendant No. 10. Subsequently, defendant 
No. 10 exesutsd a release in favour of the 
plaintiff, He also executed a release in 
favour of defendant No.12 which in appear- 
anee was prior in date to the release to 
the plaintiff. But it has been found by 
the Appellate Court that that release was 
antedated and, in fact, the plaintifi’s lease 
was prior. The Court has further found 
that defendant No. 10 was really the benam. 
dar forthe plaintiff, the purchase having 
been made with her money. The defance 
of defendant No. 6 was that he had 
bought part of the land from Ujir Ali in 
1802, and that he had bought 5 gandas from 
Nural Islam. Itis in reapeat of the 5 gandas. 
portion that the suit bas been dismissed. We 
are now eorcerned with the rest of plot No. 3. 

Tle points taken before me are, first, 
certain points in sonnection with seotion 
167 cf the Bengal Tenancy Act. Seoordly, 
that the suit was ‘untenable in ‘view of 
section 66 of the Code cf Civil Procedure; 
thirdly, that the original decree in exesu- 
tion of which the property was sold to 
plaintiff was bad in law, and, fourtbly, that 
the cuit was barred by limitation. I may 
meriicn at once that the third grcurd 
formulated by tke learned Pleader in this 
appeal was subsequently withdrawn by him 


he ‘saying that he was not ina position to. 


INDIAN OASE, 


[1920 


press it. I shall, therefore, eonüne myself 
to the other three points urged by him. 

The point taken with referenee to section 
167 isthat the suit sould not proaeed be- 
oause the notice required by that seation to 
be given to the incumbranoer for the purpose 
of annulling the inoumbranree was not gigen 
until after the institution of the suit, and 
there are subordinanse objestions that the 
notise in itself was invalid. To explain 
the general objeation that the suit was bad _ 
because the notice had not been given in 
time it is neses3sary to point out that the 
suit was instituted in May 1917, issues. 
were framed on the 12th July 1917 and 
the notice was given at some subsequent 


date, though the learned Pleader is not 
able to tell me exactly what that date 
was. Under section 167 of the Bengal 


Tenancy Ast, notice is fo be given within 
the year from the date of the sale or from 
the date on whioh the purohaser first has 
notice of the ineumbranee. In the present 
ease ib appears that the purchaser did not 
have notice of the incumbrancs until the 
written statement was filed, in fast it was 
the written statement whieh gave him 
notice. The learned Pleader for the appel- 
lant, howeyer, argues that, even in spite of 
that fact the suit oannot proceed and he 
refers, to support his argument, to the ease 
of Radhay Koer v. Ajodhya Das (1) relying in 
particular on these observations of the learned 
Judges: “The plaintiff must seek title as it 
stood on the date of the institution of the 
suit, and that the incumbranse subsists 
until notice under section 167 has been pro- 
perly served upon the incumbrancer.” The 
inoumbranoe, in the present case, | may 
here note, is of the nature of title acquired 
by adverse possession against the previous. 
tenant. That that would be av inaumbranse 
is not disputed. The ease cited is not on all 
fours with the ease now before me. In faot, 
16 is the sonverse oase to the present. There 
the purshaser was the defendant and he 
sought to defend a suit brought against 
him for possession by the inoumbrancer by 
giving notice under sestion 167 after the 
institution of the suit. No doubt, the observa- 
tions that the plaintiff must suceeed on the 
title as it stood at the date of the institu- 
tion of the suit are observations of general 


(1) 7 6. L, J. 262, 
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applieation and the prineiple need not be 
disputed. But there is a ease in this Court 
whish has -direst bearing on the question 


now before me. In Second Appeal No, 1928 of ' 


1899 [Gopinath Biswas v. Radha Shyam Poddar 
(2) ] this very question appears to have been 
raised. There the notice- under seation 167 
was served after the institution of the suit. 
The learned Judges in disposing of the 
question remarked with reference to the 
inoumbranee: “The plaintiff was first made 
aware of it, when it was pleaded in. the 
written statement. We think the plaintiff 
had a: good sause of action and was entitled 
to reeover the property from the defendants 
Subject, however, to the eonditions that the 
inoumbranee would stand good if not annulled 
within one year of the plaintiff besoming 
aware of its existence. The plaintiff's right 
of astion whish was good and valid when 
the suit was bronght eould not be taken 
away by what was brought to his notice, 
for the first time, in the defendant's written 
statement; We are not now csoneerned to 
enquire whether the plaintiff has not taken 


any action fo annul the inoumbranee.. Wae- 


have only to aee whether he had a right 
to be put in possession of the tenure at 
the time he brought his suit, and, as we 
have found that he was so entitled, we 
affirm the deeree of the lower Court with 
this reservation that the insumbranee would 
stand good if not annulled within one 
year of the plaintifi’s knowledge thereof,” 
So that this case is not merely an authority 
for the proposition: thab a notice served 
subsequently to the institution of the 
suit would be suffisient for the purpose of 
the plaintiff, but it is further authowity for 
the view whioh was taken by the Subordinate 
Jadge, though he does not give his ground 
for taking the view, that the notice did 
not appear to be necessary. For the effeet 


of that judgment is not only that a suit is. 


not barred when the notice is not iseued 
till after the institution of the suit but 
also that a suit for possession ean be desreed 
subjeat to the reservation that the inoaumbranae 
is annulled by notise within the period of 
one year of the plaintiffs besoming aware 
of it. “That being so, the first point, in my 
. opinion, fails. 

A further point is taken with referense 


(2) 68 Ind, Cas, 671; 24 O, W, N, 657, 
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to this notise and, that is, that it was not 
properly signed, It is argued ihat such a 
notice must be signed either by the pur. 
chaser himself or by a duly authorized agent. 
The Subordinate Judge has said that the 
notice was signed by the plaintiff's agent. 
The notiee itself has been referred to by 
the learned Pleaders. It appears to bave 
been signed by the Mukhtar of the plaintiff 
on behalf of the plaintiff that ie, tke 
signature is what is ordinarily known ase 
bakalam signature, which is equivalent to tLe 
signature of the person himself. But it is 
said, and this point was apparently given 
effeat to by the first Court, that the Mukh- 
tarnama did not give the Mukhtar authority 
to sign a notice under sestion 16'. We 
do not know whether authority of ary other 
kind was given, whether the plaintiff gave 
the Mukhtar verbal instrustions to sign 
notices for her, or whether it was the fact 
that the Mukhtar signed because the plaint- 
iff could rot write. There may be varicus 
reasons forthe noiise going in the wey it 
did. It seems to me flat all these sre 
matters which cannot be entered into at this 
stage. No issue was raised as to the validity 
of the notice in itself, as to whether it was 
a notice in proper form or whether it was 
properly served. The only isens in oonnea- 
tion with section 167 was issue No 4, 
That was: “Is the suit maintainable in its 
present form without annulling incumbrance 
under sestion .67 of the Bengal Tenancy 
Aci?” That was the general issue framed 
because of the allegation that no notice had 
been givensnunulling the inoumbrarce. This 
issue was framed before the notice was given 
and, therefore, it is perfectly selear that any 
question raised by that issue could rot 
possibly raise the question us to whether tke 
notice in itcelf had the essentials of a valid 
notice, The other questicns, such as the 
signature on the notiae or the method of 
service, were never raised. No doubt, trere were 
some remarks by the first Court and by the 
second Court whieh might have point if such 
an issue had been raised Baut I do not think 
that a Court of second appeal ought to proceed 
on the assumption that all evidence available 
was given on points whieh in fact had never 
been putin issre. That being so, no effect, in * 
my opinion, should be given to the argument 
that the notice was not properly signed. 


_A similar objection as to the method of 
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servise of the notise not being sorrest was 
hinted at, bnt the learned Pleader for the 
appellant frankly admitted that he sould not 
press it now. 

Then, I some to the sesond point taken, 
namely, that sestion 66, Civil Prosedura Code, 
bars the suit. That sestion says that "no 
suit shall be maintained against any person 
elaiming title under a purshase certified by 
the Court, on the ground that the purebase 
was made on behalf of the plaintiff. “In 
terms, that seetion does not apply to this 
oase, beeause the suit is not brought against 


a person elaiming title under a sertified ` 


purchase. The plaintiff has been found to 
be the real purehaser, It is true that the 
objestion might apply as regards defendant 
No, 10, but defendant No. 10 is not the 
appellant here, and thatsestion would be no 
reason for holding that the suit is barred 
against defendants other than defendant 
No, 10. 

I have already stated that the third 
ground mentioned has not been preesed, 
That brings me to the fourth point, that the 
appeal is barred by limitation, I must 
eonfess that I fee] some diffienlty in ap- 
presiating this argument. The purehase 
was in April 1912. The suit was brought 
in May 1917. So far as I understand 
the argument of the learned Pleader, it is 
this, that beeause his client was in posses- 
sion in 1302 and may or may not have acquired 
title by adverse possession against the original 
tenant, therefore, he has acquired title by 
adverse possession against the present plaint- 
iff. Ifthat werea good ground it would 
be quite unnecessary to diseuss section 1o7. 
The Court proceeded on the footing that 
the sdverse possession against the original 
tenant was an incumbranoe whish sould be 
annulled. The argument loses sight of the 
fact that the purohase was made in exeeution 
of a rent.desree and was not merely a 
purchase of the right, title and interest of the 
original tenant, 

The appeal is diamissed with costs. 

There is a sross-objestion whieh is not 
preased and is dismissed. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
OiviL Reviston No. 428 or 1919, 
November 12, 1919, 
Present :—Mr. Justiee Bevan Petman. 
ABDUL RAHMAN SHAH AND OTHERS— 
PLaINTIFFS— PETITIONERS 


teraus 


SHAHANA-— DzreNDANT— REGPONDENT, 

Qivil Procedure Code (Act V of 1908*, sa. 141, 1651, 
O, IX, 7. 8—Suit dismissed for default— Application 
Jor restoration of suit also dismissed for default-—Appli 
cation for restoration of application, maintainability 
of ~Code, whether exhaustive. 


Where a suit is dismissed for. default and an. 
application for restoration of the suit is also dis. . 
missed for default an application for restoration of 
the previous application is maintainable under 
Order IX, rule 9 of the Civil Procedure Code read 
with section 14! of the t ode, [p. 749, col, ! :d 

The mere fact that the word “review” is used in 
such an application would not change the character 
of the application. [p. 749, col. :.] 

It is not necessary in every case to have the 
support of a section of the Civil Procedure Code to 
empower a Court to pass an order not expressly or 
impliedly forbidden and which is essential in the 
interests of justice, The provisions of the Civil 
i Code are by no means exhaustive. [p. 749, 
col, 1. 

Oivil revision from the order of the Senior 
Subordinate Judge, Maltan, dated the 25th 
January, 1919. 

Mr. Ram Ohand Manchanda, for the Peti- 
tioners, 

Mr. Badar ud- Din Kureshi, for the Respond- 
ent. 


JUDGMENT.—The facts in this sase are 
that the plaintiffs’ anit was dismissed on 
the 9th Ostober 1918 by Lala Hari Chand, 
Senior Sabordinate Judge, ander Order IX, 
rule 8, Civil Prosedure Code, owing to the 
absence cf the plaintiff and his Pleader. 
The same day the Pleader applied for the 
restoration of the suit on the ground that ‘his 
elient was ill with high fever and that, at the 
moment, he had been in another Court. On 
the 22nd November this application was 60N- 
signed to the Reaord-Room in default of the 
appearanee of the plaintiff. On the 19th 
December 1614, the’ plaintiff made an appli- 
gation whioh he described as one for a review 
of the order of the 22nd November. This 
application was dismissed by M. Zafar Ali, 
Senior Subordinste Judge, on the ground 
that Lala Hari Chand had been transferred 
and had not issued notice prior to transfer 
and he had, therefore, no jurisdietion to 
entertain the review. For the petitioner it 
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18 sontended that the wording of the appliea- 
tion of the lyth Desember shows that the 
applisation was one asking for a restoration 
of the suit and not an apolieation for a 
reviow. This is so. He also soatends that 
no section, Order, or rule was quoted, or 
relied on, in the applieation and that his 
elient should not suffer for an erroneous 
word used by a petition. writer. He contends 
that the application was one under Order 
1X, rule 9, read with seetions 14l and 151 
of the Civil Prosedure Oode, and that the 
lower Court had jurisdiction to entertain the 
application. He relies on Manakit v. Sura:- 
mal (1), a decision of the Judisial Commis- 
sioner, Nagpur, That desision is on all fours 
with the fasts of this ease exsept that the 
application was not deseribed, nor purported 
to be an application for review, Iam inslin- 
ed to agree with the eonaluaions arrived at in 
that ease, namely, that ssetion 141, Civil 
Procedure Code, would oover such a sasea, 
At the same time, ‘I do not agree that the 
learned authors of Woodroffe’s and Amir 
Ali’s edition of the Civil Prosedura Code are 
supporting a sontrary proposition, Apparent- 
ly, the learned authors have expressed no 
opinion and haye merely stated that in sertain 
rulings sestion 141 was held to apfly to 
certain specifis proceedings. That may well 
be. 

I agree with the remarks well expressed in 
Hutum Ohand Boid v, Kamalanand Singh 
(2). It is not nesessary in every oase to 
have the support of & section of the Civil 
Prosedure Code to empower a Court to pass 
an order not expressly or impliedly forbidden 
and whieh is essential in the interesta of 
justice. The provisions of the Civi? Prose. 
dure Code are by no means exhaustive. In 
my opinion, justies should not be denied on 
some technical objection with regard to the 
introduetion of the word “review” when, 
as a matter of faot, the application itself 
shows that it was an applieation for restora- 
tion of the suit, 

For the above reasons, I acsept tlfis reyi- 
siou and set aside the order of the Senior 
Subordinate Judge, dated the 25th January 
1919, and direst him to hear the applisation 
on its merits as an application ‘for the rae. 
atoration of the suit. 

Revision accepted. 


(1) 10 Ind Cas. 705; 7 N. L. R. 32, 
(2) 88 0.927 at p. 948,8 O, L.J, 67 " 
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PATNA HIGH COURT. 
First O1vin APPEAL, No. 18 or 1917. 
April 19, 1920. 

Present; —BSir Dawson Miller, Kr. 
Chief Justice, and Mr. Justiae Adami. 
ALLAN MATHEWSON-—PrAINHFF 
— ÁPPELLANT 
versus 
OHAIRMAN or Tar DISTRIOT 
BOARD os MANBHU M AND ANOTHER— 
DEFENDANTS-— RESPONDENTS. 


Bengal Local Self-Government Act (III of 1835), s, 
146, applicability of, to suit against District Board — 
Personal injury—Damages, suit for—Qause of action, 
accrual of—Aggravation of injury, whether gives fresh 
cause of actin —Bengal Municipal ct (III of 1884 J, 
s. 863, 


On the 6th January 1910, plaintiff instituted tho 
present suit against the District Board of Manbhum 
and the Municipality of Purulia olaiming damages 
for personal injury alleged to have been caused by the 
negligence and breach of duty of one or both of the 
defendants. Plaintiff's case was that, on 6th August 
1916, whilst driving alongaroad his trap struckagainst 
aheap of road gravel lying on the side of the road 
and owing to the impact he was thrown to the ground 
and sustained acompound fracture of theright leg: he 
was treated locally for a few days andon 24th Septem. 
ber was removed, under medical advice, to Calcutta 
for treatment where, on 7th October, his leg was 

The defendants set up 
pleas in bar by limitation; the District Board 
relying on section 146 of the Bengal Local Self. 
Government Act, and the Municipality on section 
868 of the Bengal Municipal Aot. The trial Court 
found that the acts complained of were within the 
two sections relied on; that the cause of action 
arose on the 6th August: that no fresh cause of 
action accrued on the 7th October when plaintiff's 
leg was amputated, and the suit having been 
instituted after the expiry of three months from 
the earlier date, it was barred by limitation, Plain. 
tiff appealed contending that the act complained of 
was not anything done under the provisions of the 
two Acts mentioned, that the cause of action arose 
on 7th October when his leg was amputated and 
not on Sth August, and that, in any case, a fresh 
cause of action arose on 7th October; that section 
146 of the Bengal Local Self-Government Act did not 
apply to a suit against the District Board as an 
incorporated body and was, therefore, no bar. The 
ae conceded bri an action "against the Muni. 
cipality was covere section 863 of 
Municipal Act: NA 

Held, (i) that asthe duty of the defendants ín 
connection with the road arose ont of the Statutes 
themselves, and as it was the omission to perform 
this duty which gave rise to the cause of action the 
negligence relied on by the plaintiff came within 
the purview of the sections mentioned; [p. 762, col. 


(2) that no fresh cause of action «ecorued to tho 
plaintiff on the 7th October as the amputation of 
the limb was merely a development of the original ' 
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injury the cause of action for which arose at the 
time the injury was sustained; [p. 753, ool. 2. ] 

(3) that section 146 of the Local Self-Government 
Act provides the limitation for bringing a suit 
against the members of any District Board, and that 
upon % proper construction of the provisions of the 
Act, that section had no application to a suit against 
the District Board as a separate legal entity, and 
that, consequently, as against the District Board, 
the suit was nob barred by limitation and the plaint- 
iff was entitled te a decree. [p. 755, col. 1.) 


Appeal from a deoision of the Addi- 
tional Subordinate Judge, Purulia, dated 
the 18th Desember 1916. 


Meaars. Kulwant Sahay and S. K. Mitter, tor 
the Appellant. 


The Hon'ble Mr. Hassan Imam and Measra. 
N. O. Sinha and S, N. Salt, for the 
Respondents. 

JUDGMENT. 

Dawson Mitcer, C, J.— This is an appeal by 
the plaintiff from a deaision of the Additional 
Subordinate Judge of  Pauruli& dated the 
18th December 1916, in a suit instituted 
against the District Board of  Manbhum 
and the Commissioners of the Parulia Muni- 
eipality olaiming, damages for personal 
injury alleged to have been caused by the 
negligence and breach of duty of one or 
both of the defendants. Acsording to the 
plaintiff's case, as alleged in the plaint, 
he was driving along the Indigo Fastory 
road at Purulis, where he resided, taking 
a friend to the Railway S‘ation at about 
6 o’sloek in the morning on the 5th August 
1915. Whilst so doing, in order to avoid 
a oollision with a ticc2 gharry, whioh was 
approaching from the opposite direction, 
he took his trap to the left side of 
the road with the result that the left 
wheel of the trap struck against a heap 
of road gravel which was lying on that 
side and owing to the impact the plaintiff 
was thrown to the ground and suffered 
& compund frasture of the right leg, 
After being.treated at the looal Hospital, 
where he was attended by the Civil Sur- 
geon, he was taken to his own bungalow 
a few days later. At first the injury was 
not sonsidered to be of a very serious 
nature, but, later on, somplications, superven- 
ed and, onethe 24th September, under medi- 
eal advige, he was removed to Osleutta for 
further treatment, and on the 7th Oetober 
following’ it besame neaessary to amputate hia 
- leg below the knee, 


Being uncertain whether the Distrist Board 
of Manbhum, which we are told was the 
rural authority, or the Municipality of 
Paralia, whioh is apparently the urban au- 
thority, was responsible for the upkeep and 
repair of the road where the acaident hap» 
pened he made them both defendants .to 
the present suit, whioh was instituted on - 
the 6th January 1916, andhe claims one 
lakh of rupees as damages against the 
defendants or sush of them as may -be 
found liable. Hach of the defendants 
appeared and filed a written statement set- 
ting up various pleas in defence. Hach, of 
them also sets up a plea in bar by limit- 
ation under the provisions of sertain Aots 
of the Bengal Legislative Council requiring, 
as they contend, suits of this natura to ba 
brought within 3 months of the date when 
the sause of action aserued. The Aot 
relied on by the Manbhum Distriat Board 
(defendant No. 1) is the .Bengal Local 
Self Government Act of 1585, section 146 
of whioh provides that, “No suit shall be 
brought against the members of any Distriat 
Board, Looal Board or Union Committee, or 
any of their offisera, or any person acting 
under their direstion, for anything done 
under this Act, until the expiration of one 
month next after notice in writing has 
been delivered or left at the offioe of suoh 
Board, or Committee and also (if the suit 
is intended to be brought against any officer 
of the said Board or Committee or any 
person acting under their direstion) at the 
place of abode of the person against whom 
such suit is intended to be brought, stating 
the cause of astionand the name and place 
of abode of the person who intends fo 
bring the suit * * * * * * * 

* Every such action shall be com. 
menced within three months next after the 
asarual of the cause of action and not after- 
wards". 

The Aot relied on by the Purulia Munisi- 
pality isthe Bengal Municipal Act, 1884, 
section 3638 of whioh provides that, “No 
suit shall be brought against the Commis- 
sioners of any Muanisipality, or any of their 
offisers, or any person aoting under their 
direstion, for anything done under thia 
Act until the expiration of one month 
next .after notice in writing has been deli- 
vered or left at the offise of such Commis- 
pioners,” and procéeds in exactly the same 
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form as the Act of 1885 just quoted, the 
words ' ‘such Oommissioners” taking the plaep 
of the words “such Board or Committee" in 
the other Aot. 


Several issues were framed in the suit, the 
fourth of whish raised the question whe- 
ther the elaim was barred by limitation 
under the provisions of the section quoted. 
The ease oame on for trial before the 
Additional Subordinate Judge on the l5th 
December 1916, and, at the request of the 
defendants, the learned Judge proceeded to 
deside the question of limitation first, as, in 
the event of the plea being upheld, it 
would be unnesessary to decide the other 


“iesnes in the case, he cama to the conelu- 


Y 


'" From this 


sion that the aot» complained of on the 
part of the defendants same within the 
purview of the two sections relied on, He 
further found that the cause of astion arose 
on the 5th August when the assident bad 
happened, and that no fresh oause of action 
asorued on the 7th Ostober when it became 
necessary to amputate the plaintiff's leg, and 
that the suit not having been brought 
until after the expiry of thrsae months from 
the earlier date it was barred by limita- 


tion. 
9 


deeision the  pleintiff haa 
&ppesled, He contends, first, that the negli- 
gence or breash of daty of the defendants 
was not anything done under the provisions 
of the two Aots in question and that, this 
being a question of faot, ought to be deter- 
mined before it san be held that the ease 
comes within the operation of the sestions, 
Sesondly, he eontended that the sause of 
action for the present suit in ewhish he 
slaimed damages for the loss of his leg 
arose nob on the 5th August but on the 
7th. Ostober when the leg was amputated, 
and that, in any case, if the cause of action 
arose on the earlier date giving hima right 
to slaim for astual and oontingent damage 
including the loss of his limb, nevertheless 
a fresh oause of action arose when that 


 eontingeney in faot ocsurred. Thirdly, he 


contended, although thie point was not 
raised in the Oourt below, that section 146 
of the  Lossl Self-Government Act, did 
not apply to a suit brought against the 


Distriof Board-as am insorporated body but: 
5 to a suit brought against the members of 


poy District Board in. their personal ca- 


pasity and was, therefore, no bar 5o 
guit. 


the present 


For the purpose of deciding this pre- 
liminary question. it must be assumed that 
the allegations in the plaint are accurate. 
With regard to the first point, the plaint- 
iff oontenda that the negligence alleged 
against the defendants giving rise to his 
cause of action is not nesessarily negligence 
arising in the performance of something 
done under the Asts in question, and that, 
before it san be beld that the section 
applies it must be determined whether the 
aots complained of were in fast actsdone 
under the powers conferred by the Statute. It 
is neaessary, therefore, to examine the plaint 
in order to see how the plaintiff's case is 
framed. After stating the fasts I have 
already referred to, he ploads i In paragraph 
12 of the plaint that, “The plaintiff has 
further been informed that the heap of 
road gravel had besan negligently atacxed 
there and allowed to remain there causing 
a considerable ensroashment on the road 
itself and asit was not removed but allowed 
fo remain for several months it besamea 
sompast mass hard enough to throw off 
the wheel that came in contact with it and 
the plaintiff was thus thrown off his trap 
and fell down on the road", Paragraph 13 
reads,— That the plaintiff believes that.tho 
defendants had no right to leave the gravel 
on the road sausing thereby a oconsiderable 
encroachment on the same and that it was 
their duty not to staok the said heap on 
the road and, at any rate, to remove the 
same after it was no longer required 
and if the same had been removed there 
would not have been any such nosidené 
and the plaintiff would not have mat with 
the serious injury that has been eaused to 
him”. Paragraph 14 rends,— “That tha 
plaintiff has not been able to ascertain which 
of the two defendants collested the heap on 
the road or was hound to remove the same so 
as to allow the entire width of the road to be 
used as such but he believes that one of the 
defendants, if not both, was bound to do the 
same and he i is entitled to. his damage from 
either of the defendants or beth”. 


The first observaticn I wish to make upon 
this form of pleading is that it is not in 
acsordanee with the provisions of Order VI, 
rule 2 of the Civil Prosedure Code relating 
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tothe manner in whieh the facts relied on 
shall be pleaded. That rule provides that, 
"Every pleading shall contain, and contain 
only, a statement in a eoneise form of. the 
material fasts on which the party pleading 
relies for his olaim or defenee, as the case 
may be, but not the evidense by which they 
are to be proved,” The paragraphs in the 
plaint to whieh I bave just referred are 
hardly statements of fact at all except in 
Bo far as the plaintiffs state of mind or 
belief is eonserned whioh is not material in 
a pleading of matters of this sort and is, if 
anything, merely fevidence} I will assume, 
however, that. what is stated as the plaintiff's 
information and belief is meant to be stated 
as an allegation of fact. Even then, how. 
ever, it is nowhere alleged that the defendants 
or either of them stacked the gravel or 
caused it to be staoked onthe road, . In fast, 
the plaintiff alleges in paragraph 14 that he 
has not been able to dscertain whioh of them 
eolleoted the heap on the road or was bound 
to remove it, but he believes that one of the 
defendants, if not both, were bound to do so 
and that he is entitled todamages. It is 
elear, therefore, that the negligence relied on 
in the plaint is the failure of the defendants 
to remove the obstruction whish had ‘been 


` negligently placed there by some body un- 


known, and as it was the duty of one or 
“both of them to remove it they have 
failed in this duty, whieh is the negligence 
eomplained of, Now, it is manifest that the 
only duty imposed upon the defendants in 
eonneotion with the road is that arising out 


of the Statutes themselves and it is the. 


omission to perform this duty whieh gives 
rise to the cause of action. The words used 
in the sections relied on by the defendants are 
"anything done under this Ast", and where 
the words in a Statute used in eonneotion 
with an offence or a civil wrong,refer to sots 
done they must be held to extend also to 
: illegal omissions (see seotion 4 (2) of the 
Bihar and Orissa General Olauses Aot, 1917), 
and it is this omission whioh arises under 
the Statute, or not at all, which is somplained 
of. In my opinion, it must be taken that the 
negligenee relied on by the plaintiff somes 
‘within the purview of the seetions men- 
` tioned. e 

The: gesopd question is, whether a fresh 
eause of'aetion arose when the plaintiff's leg 
was amputated. I am unable to assent to 


: for 


: gould not afterwards 


the proposition that, where personal injuries 
are oesasioned by a negligent aet of” the 
defendant a fresh e&use of astion arises 
whenever the damage suffered besaomes 
aggravated. It is well settled that the 
plaintiff in such a ease is entitled to som- 
pensation not only for damage astually 
visible at the time when the suit is institut. 
ed, orat the time of the trial but ‘even 
for sueh consequential] damage as - may 
reasonably be expested to arise in the future 
from the wrongful aet complained of. - Had 
the plaintiff instituted the present suit and 


‘brought it to trial before the 7th Ostober 


he would have been entitled to` elaim- both 
present and prospective damages 
arising from the injury and if, enbsequently, 
it besame necessary to amputata his lega 
fresh suit for damages would not have been 
maintainable, This arises from the maxim 
nemo debet bis vexari, pro una et eadem causa 
and it follows that, if a - fresh eause; of 
action arose upon 4 subsequent loss of the 
injured limb, bis further suit would not: be 
barred. This was desided ss long ago as 
the reign of. William IIL see Fetter v, Beal 
(1)] where it was desided that the plaintiff 
who had sued the defendant for assault 
and Battery and recovered a sum of £11 
bring a fresh suit 
on the ground,that, subsequently, part of 
his skull had come out of his head by 
reason of the battery. It was contended 
onhis behalf that the resovery in the former 
action was only for the bruise and battery > 
but thathere there wasamayhem by the 
loss of the skull giving. a fresh eause’ of 
action, but this contention was rejected’ by . 
the Octrt on the ground that the jury, 
in theiformer action, sonsidered the nature 
of the wound and gave damages for all 
the damages that it had dons to the plaint- 
iff, ln Hodsoll v. Stallebrass (2) Littledale, 
J., observed with respectto an aetion by a 
master for beating his servant per quod 
servitium amisit: “It is argued that a. fresh 
nation "might be brought from time to time; 
but that is not so, the action being 
founded, not ' upon the damage only, 
but upon the unlawful aet, and the damage. 


"Without the spesial damage this” action 


(1) (1701) 1 Baym. 389; 91-E. R, 1122, 

(2) (1840) 11 A; & E- 801; 3 P. & D. 700; 9 Car. & 
P. 63; 8 Dowl. P. C. 452; 9 L, JAAN, s). Q..B, 182; 113 
E, R, 429; 52 Re R. 350, 
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would not be ‘maintainable at the plaintiff's 
Suit. A fresh astion sould not be brought 
unless there were both anew unlawful ast 
and fresh damage". In the present oase, 
although there was aggravated damage and 
possibly fresh damage, there was no new 
unlawful act. If the plaintiff’s sonten- 
tion be ascepted it would logically follow 
that in many cases a new cause of action 
would arise every day after the injury 
was reseived. If a person were deprived of 
his arm, and were thereby prevented from 
following his oosupation of a musician, he 
would each day suffer further loss by 
reason of his.diminished earnings in that 
profession and he might not be able to 
follow any other. But it seannot be son: 
tended that a fresh cause of action arose 
each day. The plaintiff relied on the oase 
of Darley Main Oolliery Oompany v. 
Miichall (3), where the House of Lords 
held that the lessees of ooal under the 
plaintiffs land were liable for subsidence 
of the plaintiff’s land oaused by laok of 
support owing to the defendants working 
& mine, although the plaintiff had recovered 
damages for a previous subsidence some 12 
years earlier, and the defendants had ceased 
working the mire sinoe the earlier date. The 
second subsidence was not a further 
development of the first, It was in a 
different part of the plaintiff's land, Their 
Lordships held that, in sush a oase, the 
cause of action was not eomplete until the 
damage astually oacurred, but Lord Halsbury 
in his speesh was careful to point out, 
“No one will think of disputing the pro- 
position that for one sause of action 
you must recover all damages iacident to 
it by law onse and for ever, A house that 
has received a shook may not at onose 
shew all the damage done toit, but it ia 
damaged nonetheless then to the extent 
that it is damaged, and the fact that the 
damage only manifests itself later on by 
stages does not alter the fact that the 
damage is there; and so of the more complex 
mechanism of the human frame, the damage 
is done in a railway aesident, the whole 
machinery is injured though it may eseape 
the eye or even the oonsoiouaness of the 
sufferer at the time; the later stages of 


(3) (1886) 11 A. O. 127; 55 L. J. Q. B. 529; 64 L. 
T. 882; 61 Je P, 148. 
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suffering are but the manifestations of the 
original damage done, and consequent upon 
the injury originally sustained”. Lord 
Bramwell, in the same oase, observes: “It 
is a rule that when a thing direstly wrongful 
in itself is done to a man, in itself a 
oause of astion, he mus}, if he sues in 
respect of it, do so onse and for all. As, 
if he is beaten or wounded, if he saes he 
must sue for all his damage, past, present 
and future, certain and contingent. He sane 
not maintain an astion for a broken arm 
and subsequently for a broken rib though 
he did not know of it when he commensed 
his first action". In the ease before their 
Lordships’ House the eause of action was 
not eomplete until the damage was actually 
done, the laok of support was not in itself 
a matter whioh gave rise to a oasause of 
action but it was this lask of support 
coupled with the injury sustained thereby. 
As Lord FitzGoarald in his spsesh stated: 
“There was a complete eause of action in 
1868 in respest of which oe ompansation was 
given bat there was a liability to further 
disturbinos, The defendants permitted the 
state of things to sontinus without taking any 
steps to prevent the oasurrensa of any future 
injury, A fresh subsidence took plaoe, 
causing a new and further disturbanee of 
the plaintiffs enjoyment, whioh gave him 
a new and distinet cause of action”. In 
cases, Buoh as that of the Darley Main 
Colliery Company, the oause of astion does 
not arise until actual damaze ensues and 
it is for that damage only that the auit 
is maintainable, but in oases of personal 
injury a fresh oause of astion does not 
arisa by reason of. the mere aggravation of 
the original injury aud without any farther 
wrong on tha part of the defendant, If 
ihe plaintiff should suffer a fresh injury by 
& subsequent collision with the same heap 
of gravel, assuming the defendants to ba 
liable at all, a fresh eause of astion would 
aris» but in the sase bafore u; the amputation 
of the limb was merely a devalopment of 
the original injury the .sause of astion for 
whioh arose at the time when the injury 


was suffered. 


The plaintiff contended thatin the present 
oase, 83 no previous suit had been brought, 
he ceonld found his astion upon the loss of 
his leg by amputation on the 7th Ostober 
andy that the maxim memo debet bis vexari 
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had no application. 
is based 


The maxim, however, 
upon the hypothesis that a fresh 
oauBe of nation does not arise in such eases 
and this is in aesordanse with the decision 
in Oarey v. Metropolitan Borough of Ber- 
mondsey (4). Reliance was placed by the 
plaintiff upon seotion 24 of the Limitation 
Ast but, in my opinion, that seotion has 
no application to the oireumstanoes of the 
present case. The question is, when did the 
oause of action arise, and that question [ 
have already dealt with. The illustration 
to that seetion also seems clearly to shew 
the olaes of oases which the Legislature 
had in sontemplation. Upon this part of the 
case, I think, the plaintiffs oontention must 
fail, 

The third point taken by he appellant 
was not urged in the Court below, but, as 
it depends upon the oonstruction of the 
Statute it is open to the appellant to raise 
it here. It is admitted that it only applies 
in the case of the Distriet Board of Manbhum 
as it is conceded that an astion against the 
Municipality is covered by section 363 of 
the Bengal Municipal Aot, 1884. In that 
Ast, section 23 provides that“ The Commis- 
sioners shall, in the name of their Chairman, 
by the dessription of “The Chairman of 
the Municipal Commissioners of......,!' be a 
body corporate, and have perpetualsuocession 
and a eommon sea), and in such name 
shall sue and be sued,” and the Act through. 
out in speaking of the body so incorporated 
refera to if as the Commissioners. In the 
Bengal Local Self-Government Act of 1885, 
however, the matter stands differently. By 
section 20 of that Aot it is provided that 
" Every District Board shall be a body eor- 
porate by the name of ‘the District Board 
of (name of distriet)’ and shall have perpetual 
gussession and a sommon seal, with power 
to acquire and hold property, both moveable 
and immoveable, and, subjest to any rules 
made by the Lieutenant Governor under 
this Aat, to transfer any sueh property 
held by it, and to oontraet and do all other 
things necessary for the purposes of this 
Act, and may sue and be sued in its corpor- 
ate name." Throughout the Act, when referre 
ing to the body so inoorporated, it speaks 
of it as the ' Distriot Board” and not as the 
" members of the Board" and, when 


(4) (1908) 20 T, L. R, 2; 67 J, P, 447, 
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intending to refer to the members of 
the Board as individuals, it speaks of them 
as "members constituting the District Board,” 
or in other terms apt to deseribe them. (See 
section 182A). Seetion 142 sontemplates 
certain kinds of suits against individual 
members of a Union Committee, Local Board 
or District Board for loss, waste or mis: 
application of any money or other property 
belonging to the  Distriet - Board, Looal 
Board or Union Committee, and provides that 
sush member shall not be liable unless. the 
loss, waste or misapplication is a direst result 
of his negligenee or misconduct : while «a 
member of one of these bodies. Sestion-146; 
which is the limitation seetion relied on by 
the defendants, the Manbhum Distriot Board, 
provides that, “No suit shall be brought 
against the members of any District Board, 
Leal Board or Union Committee or ‘any of 
their offisera or any person acting under their 
direction for. anything done under this Aot, 
ete, aud that every such astion shall ike 
commenced within three months next after 
the asorual of the sause of action and not 
afterwards.” It eannot be disputed that an 
action may be brought against some or all 
of the members of the Distriet Board .iu 
their individual oapasity and not as a body 
eorporate and, in my opinion, it would be . 
straining the language of the Aot to interpret 
it as including a suit against the Distriot 
Board which has a separate legal existence 
in the words “The members of any: Distriat 
Board". l6 was urged before us by the 
respondent that the wording of the seation 
indicates that a suit against the  Distriet 
Board was clearly contemplated as the 
gestion speaks of a suit not-only against 
“the members of the Board” but alao against 
any of their officers or any person aoting 
under their direstion. It is argued that the 
offers and other persons there mentioned 
are the Officers of the Board or persons 
acting under the direstion of the Board and 
not of the individua] members of the Board 
and that,therefore, the words "members of 
any District Board” must be taken to refer 
to the Board itself, It is also contended that 
it would be a strange result if a suit against 
the individual members were barred by this 
section whilst the Board itself was left with. 
out the privilege of that immunity. What. 
ever ` forse there may be inthis argument, I 
think we are bound to eonstrue the wards of 
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the sestion in their plain and natural mean. 
ing, and where the Aot throughout speaks of 
'the District: Board" when intending to refer 
to that corporation and refers to a member 
or members of the Board or other looal 
authority when intending to indisate them 
personally, I think it would be a straining of 
the language of the section to hold that the 
-words there used were intended to indicate 
not what they say, namely, the members of 
the Distriot Board, but the Distrist Board 
itself as a separate legal entity. 

1 think that this appeal, inso far as it is 
against the Distrist Board of Manbhum, 
should be allowed with sosts of the appeal, 
and to this extent the deoree of the lower 
Qourt should be varied. I do not think we 
Should vary the order as to sosts in the 
Court below as this point was not there 
raised. In so far as the appeal was against 
the Commissioners of the Parnlia Municipality, 
it is dismissed with sosts to those respond- 
ents. 

ADANI, J.—I agee. 

Appeal allowed. 


OALOUTTA HIGH COURT, 
APPRAL FROM Original Ongpx& No, 112 
er 1919, 

January 13, 1920, 
Present:—Jnustiee Sir Asutosh Mookerjee, KT. 
and Mr, Justice Fletoher. 

JOY LALL ayp Co, —DzFENDANTS— 
APPALLANTS 


versus 
GOPIRAM BHOTICAC--PEAINTIEF 


— RESPONDENT, 

Letters Patent (Qal.) cl. 16—Arbitratien Act (IX 
ef 1899), s. 19—Order refusing to stay proceedings, 
whether “judgment”——Stay of proceedings, order for, 
dejendant, when entitled to, 

An order refusing to stay proceedings under 
section 19 of the Arbitration Act on the und 
that the applicant is not entitled to the benefit 
of that section by reason of steps taken by him in 
the proceedings in the suit, isa "judgment" and as 
Buch is appsalable under clause 15 of the Letters 
Patent. [p. 756, col, 2.] 

Where before the institution of a suit, the defend- 
ant refersthe matters in dispute to arbitration, 
@nd, subsequently, but before any arbitration takes 
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place, a suitis instituted, the defendant is entitled 
before filing a written statement, to an order staying 
proceedings in the suit. [p, 257, col. 1.] 


Appeal against the order of Mr. Justice 
Greaves, dated the 9th Desember 1915, 
Mr. S. R. Das (with him Mr. 

Ohatierjea), for the Appellant, 
Mr, H. D. Bose, (with him Mr. 5, M. Bose,) 
for the Respondent. 


JUDGMENT, 

Mooxenser, d.—This is an appeal against 
an order dismissing an applisation for stay 
of proceedings under section 19 of the Indian 
Arbitration Act. 

The fasts as set suit in the judgment of 
the Court below are shortly as follows, On 
the 6th Desember 1917, contract was en- 
tered into whereby the defendants, Joy Lall 
and Oo., sold on behalf of Gopiram Bhotiea| 
the plaintiff, for their order and on their 
account tc their prinsipal certain goods 
whieh are set out in the document. The 
contract contains an arbitration olause pro- 
viding that any dispute whatscever arising 
on or ont of the sontract shall be referred 
to arbitration. Disputes arose with regard 
to the contrast and thereupon the brokers, 
Joy Lall and Co, on the 18th November 1919, 
referred the matters ‘in dispute to arbitration 
of the Bengal Ohamber of Commeroe, Be- 
fore any arbitration had taken place, on the 
18th December 1918, the plaintiffs instituted 
the present suit, asking for a declaration 
that there was no contrast and seeking to 
restrain the defendants from prosseding with 
the arbitration. A rule was issued for the 
grant of an interlosutory injunation, was 
heard in December 1918, and judgment 
was reserved, but it was not till the 4th - 
June 1919 that Mr. Justice Chaudhuri 
restrained the defendants from prosesding 
with the arbitration. An appeal was pre- 
sented by the defendants against this order 
of Mr. Justice Chaudhuri; that appeal was 
allowed on the 2nd Desember 1919,* and, as 
a result, the interlooutory injunction was dis- 
solved. Thereupon, the present application 
was made on the 4th Desember 1919 for stay 
of proseedings under sestion 19 of the Indian 
Arbitration Act. Mr. Justise Greaves has 
held that the application. must be refused on 
the groand that the applicants had taken 
steps in the proseedings within the meaning 
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of that section. In our opinion this view 
cannot be supported. 

Seation 19 of the Indian Arbitration Act 
is in these terms:— ‘Where any party to 
a submission to which this Aot applies, .or 
any person olaiming under him, sommences 
any legal proeeedings against any other party 
to the submission, or any person olaiming 
under him, in resapest of any matter agreed 
to be referred, any party to such legal 
proseedings may, at any time after appearance 
and before filing a written statement or 
taking any other steps in the proseedings, 
apply to the Court to stay the proceedings 
and the Court, if satisfied that there is no 
sufisient reason why the matter should not 
be referred in aceordanse with the sub- 
mission snd that the applicant was,. at the 
time when the proceedings were commenced, 
and still remains, ready and willing todo 
all things necessary to the proper eonduct of 
the arbitration, may make an order staying 
the praeeedings." 

A preliminary objeetion has been taken 
that the order made by Mr. Justice Greaves 
refusing to slay proseedings under this 
section, is nof a judgment within the mean- 
ing of clause 15 of the Letters Patent and 
is not appealable. In tupport of thia argu- 
ment, relianse has been plased upon a de- 
gision of this Court in The Justices of the 
Peace for Oalcutta +, Oriental Gas Oompany 
(1) lt is not disputed that the oase is not 
precisely in point: there the appeal was 
preferred against an order issuing a mandamus 
and it was held by the Court of Appeal 
that the order was not a ‘judgment’ 
inasmush as it did not determine the 
merits of any question between the parties. 
Sir Richard Couch, O. J., defined the term 
judgment’ as used in olause 15 to mean a 
degision which aífests the merits of the 
questicn between the parties by determining 
some right or liability. He then proseeded 
to point ont that there may be an obvious 
difference between an order for the admis- 
sion of a plaint and an order for its rejeo- 
tion. The former determines nothing, but 
is merely the first step towards putting the 
ease in a shape for determination: the latter 
determines finally, so far as the Court whioh 
makes the order is sonserned, that the suit, 
as brought, will not lie. The desision, 


(1) 8 B. L. R. 488 at p. 452; 17 W. R. 864. 
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therefore, isa judgment in the proper sense 
of the term. This definition is further 
exemplified inthe judgment of Sir Riobard 
Couch in the ease of Hadjee Ismail Hadjee: 
Hubbeeb v. Hadjee Mahomed Hadjee Joosub (2) 
where he held thab an order determining: 
that the plaintiff was notentitled to main- 
tain his suit on the Original Side of this 
Court was a judgment’ within the meaning 
of the Letters Patent, He observed that 
the desision was of great importanoe to the' 
parties : it was not a mere formal order or- 
an order merely regulating the procedure 
in the suit, but one that had the effest of 
giving & jurisdiotion to the Court which if 
otherwise would not have and it might 
fairly be said to determine some right 
between them, viz, the right to sue in & 
particular Court, and to compel the defend. 
ant, who were not within its loeal juriadio- 
tior, to somein ard defend the suit, or if 
they did not, to make them liable to have a 
decree passed against trem in their absense. 
The test formulated by Sir Richard Couch bas 
been repeatedly applied by this Court in prin- 
siple in later cases: Mathura v. Haran Chandra 
Shah (3) and Budhu Lal v. Ohattu Gope (4). 
In the cease before us, section 19 of the 
Indian Arbitration Act entitles the applicant 
to apply under that seetion to the Court to 
stay legal proceedidgs. Mr. Justice Greaves 
has held, by his order, that the applicant 
was not, in the sirsumatances of this ease, 
competent to avail himself of the benefit of 
that section by reason of steps taken by 
him in the proosedings in the suit. This 
desision virtually determines that the son- 
troversy between the parties must be decided 
by this Cdurtand not by arbitration, In our 
opinion, this determination is a judgment’ 
within the meaning of the Letters Patent, 
and as such isappealable under olause 15, 
The question next arices, whether the view 
taken by Mr. Justice Greaves can be sup» 
ported on the merits, Mr, Bose has expressed 
his inability to support the order on the ground 
mentioned in the judgment, Thelearned Judge 
has held, in the first place, that the appeal. 
against tte order of Mr. Justioe Ohaudhuri 
did not oonstitute taking a step in the 


(2) 13 B. L. R. 91; 21 W. R. £03. 

(3) 84 Ind, Oas. 634; 43 O. 857; 20 C, Ww. Ne 
28 0. L. J. 443, 

(4) 89 Ind. Cas. 465; 44 C. "804; 21 C. W, N. 269; 28^ 
C, L. d. 193; 18 Or. L. J. 497 
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proseedings within the meaning of sestion 19, 
This view is slearly right. Sestion 19 son- 
templates the institution of a suit, notwith- 
Standing an agreement to refer to arbitra- 
tion, and authorises the defendant in suah 
suit to apply for stay before he has 
filed his written statement or taken any 
other step in the suit, -It ia difficult to 
appresiate how this san atand in the way 
of the defendant in the siroumstances of the 
present ease. If a contrary view were taken, 
the result would follow that the defend- 
ant would be deprived of his right 
to appeal against the adverse order made 
in the proceedings instituted by the respond. 
ent himself. The learned Judge, however, 
has held, in the sesond place, and in support 
of his view has referred to the decision in 
Adams. v. Oatley (5), that oertain grounds 
taken in the memorandum of appeal present- 
ed by the defendants to this Court, when they 
appealed against the order of Mr. Justice 
Chaudhuri, constituted the taking of a step 
in the proseedings within the meaning 
of section 19. Those grounds have been 
plased before us and Mr. Bose has frankly 
conceded that he cannot explain how the 
grounds aan be treated as "taking a step," 
which, to operate as a bar, must, & pointed 
ont already, be taken in the suit. The 
desision mentioned by the learned Judge 
elearly does not support his view. In that 
case, à party to a submission against whom 
legal proceedings had been oommenoesd by 
another party to the submission applied to 
the Court for stay of proceedings until 
Beaurity for costs was given, and it was 
held that he had taken steps in the pro- 
esedings so as to disentitle hint to apply 
under section 4 of the Arbitration Aot of 
1589 to have the proseedings in the ao- 
tion stayed. There the defendant had 
applied to the Oourt to stay the proseedings 
until security for costs was given, and this 
implied that if sush security was given, the 
astion might proseed. Mr. Justise Mathew 
said that the defendant had done two things 
whioh were objected to as being “steps in the 
proceedings" ao as to disentitle him to apply 
under section 4 of the Arbitration Aot. The 
first was that he bad applied for and obtain- 
ed a statement of slaim. It wassaidb that thia 
was really a part of the appearanee as indi. 
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aated in Ives & Barker v. Williams(6). However 
that might be, it was quite olear that the 
other thing whish he had done, ets, applied 
for a stay until seaurity for sosts had heen 
given was a step in the proseedings within 
the sestion, By asking for security, the 
defendant had shown his willingness to 
proseed in the nation if that mesurity were 
given and showed also that he was not comply. 
ing with the condition in the seetion that he 
should be ready and willing to go to arbitra- 
. tion, clearly those reasons have no application 
to the ciroumstanoees of this sase. 

I see no escape from the eonelusion that 
the order made by Mr. Justice Greaves 
oannot be supported, and that this appeal 
must be allowed with oosts in both Courts, 
with the result that application under gestion 
19 is granted. 

FLETORER, J.—I am of the same opinion, 


Appeal allowed, 


(6) (1894) 2 Oh. D. 478; 63 L. J, Oh, 621; 7 R. 243; 
70 L, T. 674; 42 W, R. 483. ; 


LAHORE HIGH COURT, 
- First Orvik APPEAL No. 1947 or 1915, 
February 28, 1920. 
Present; —Mr. Justioe Shadi Lal and 
Mr. Justioe Martineau, 
JAI KISHEN DAS ano OTHERS— PLAINTIFRS 

—JAPPELLANTS 

versus —— 


ARYA PRITI NIDHI SABHA AND orans 


— Derenp wrs— RESPONDENTS, 

Transfer of Property Act (IV of 1882), 6, 65— 
Contract Act (IX of 1872), s. 'I3—Vendor and pur- 
chaser— Specified area sold— Vendee evicted from part 
by person claiming superior ttle— Vendor, liability of 
—Damages, measure of. 


Where a specified area of land is sold and the 
price is calculated not at a lump sum but ata cer. 
tain rate with reference tothe area sold, and the 
vendee is subsequently evicted from a portion of 
the land sold by a third persdn claiming under a 
superior title, he is entitled to recover damages 
from the vendor for the deficiency in ares thus 
caused, and tho measure of damagps is the price of 
the land from whioh the vendee has been evicted, 


at the date of eviotion, [p, 760, col. 2,] 
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. First appeal from the deeree of the 
Senior Subordinate Judge, Lahore, dated the 


Messrs. Manohar Lal, B. N. Kapur and 
Balwant Rat, for the Appellante, 

Messrs, Oertel and Aztmullah, for Fazl 
Tlahi, Messrs. Durga Das and Dharm Ohand, 
for the Arya Priti Nidhi Sabha, Respondents. 


- JODGMENT.—This appeal arises out of 
an action brought by the plaintiffs, who 
are appellants before us, for possession of 
4 kanals and 4 «arias of land against 
defendants Nos. l.and 2, and, in the event 
of the plaintiffs’ failure to recover posses» 
sion, for damages against the remaining 
defendants. The Subordinate Jndge has 
dismissed the suit :n toto, and on this 
appeal preferred by the plaintiffs the main 
question on the merits is, whether the 
plaintiffs are entitled to damages, as the 
finding of the Subordinate Judge in favour 
of defendants Nos. 1 and 2 has not been 
seriously contested in this Court. 

The facts bearing upon the dispute 
between the parties are briefly as follows:— 
On the 16th September 1907 Chiragh Din 
and hisson, Muhammad Bakhsh, the pre. 
decessors of defendants Nos, 3 to & sold 
to the plaintiffs 79 kanals and 4 marlas 
of land situate at  Naulakha, near the 
Railway Station, Lahore. The property sold 
eomprised several plots of land sontignous 
to one another whioh formed part of 
different khasra numbers specified in the 
sale-deed. The price paid by the vendees 
to the vendors was Rs, 83,160, and was 
ealoulated, as expressly stated in the deed, 
at the rate of Rs. 1,050 per kanal, It ig 
alleged in the plaint that the vendors put 
the plaintiffs in possession of the entire 
area sold to them, and that it was on a 
subsequent date that the plaintiffs were 
evicted from 4 kanals and 4 marlas by 
defendants Nos. 1 and 2 olaiming to be 
the owners thereof on the ground of their 
prior title, The plaintiffs further asserted 
in paragraph 3 of the plaint, and thig 
assertion was expressly admitted in the 
written statemsnt on behalf of the vendors’ 
suasessors-in-interest who contested the snit 
that the vendofs had assured the vendess 
“that they were the sole owners of the 
jand sold and, that there was no defect 
: ipta. 
jn their title.” The defendante, however, 
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pleaded that the plaintiffs were, at the 
time of the suit, in possession of the entire 
property sold to them; and that, at any rate, 
the measure of damages should be the price 
paid by the vendees for the area in ques- 
tion. 

Before dealing with the merita of the 
sase, we must refer to a preliminary objes- 
tion raised by Mr. Oertel on behalf of the 
respondents that the appeal has abated and 
should fail on that ground, I appears 
that of the six defendants who were sued 
as the representatives of the deseased 
vendors, four died during the pendeney of 
the appeal, and that no applisation to implead 
their legal representatives has been made 
by the appellants. They, however, sontend 
that these persons were not mnesessary 
parties to the litigation, and that there 
was, therefore, no need to implead their 
legal representatives. It is sommon ground 
that these four persons were the two widows 
and two daughters of the deseased Muham- 
mad Bakhsh, and the plaint shows -that 
they were impleaded as defendants simply 
beeause if was said that they stated them» 
selves to be the deseased’s heirs. We find 
that three of them, thongh duly served, 
did not eppear in the trial Court at any 
stage of the ease, and the proseedings were 
consequently ez parie against them, and 
that the fourth person was the mother of 
F.zal Ilahi (defendant No. $) who, as the 
eon ofi Muhammad Bakhsh, olaimed to be 
the sole beir of the vendors and repudiated 
the assertinn as to defendants Nos. 3to 7 
being their heirs. It is to be observed that 
this lady,on whose behalf there was an 
appearances in tbe trial Court, identified 
herself with the defence put forward by 
Fazal llahi, and that both of them were 
defended by the same Pleader. Oonsider- 
ing that the plaintiffs impleaded all the 
relatives of the vendors es majori cautela 
without making any definite assertion that 
all of them were entitled to be regarded 
aa their heirs; that Fazal Ilahi, the only 
male member of the family, olaimed to 
be the sole heir; that this slaim was en. 
dorsed by one of the four persons who died 
during the pendeney of the appeal and 
was not demurred to by the remaining 
three, and that Fazal Hahi haa  ainae 
susceeded in establishing in a Court 
of Justice his right to sueceed io the estate 
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left by the deseased to the exelusion of 
‘tthe female members of the family (though 
we are told that an appeal is pending 
against that! judgment), we hold that, so 
far as the present litigation is sonserned, 
the deceased persons were not necessary 
parties, and that the appeal oan proceed 
without impleading their representatives. 

It isto be observed that the representa- 
tives of the vendors were, qua the olaim for 
damages, joint debtors of the plaintiffs, and 
the latter could, according to the law deslared 
by seotion 43 of the Contrast Act, have 
sued any one or more of them to resover 
the whole of the damages. It is, however, 
urged that the-option given by the afore- 
said ‘seation should be exeroeised before the 
institution of the suit, and that it is now 
too late for the plaintiffs to eleet the debtor 
‘or debtors from whom they should recover 
the money. It is true that the judgment 
in Rao Ghulam Muhammad Khan v. Nahar Ali 
(1) supports this contention, but the learned 
Judges, who desided that oase, did not 
sonsider the question whether the right to 
soe survived against the surviving defend- 
ant or defendants alone within the meaning 
of Order XXII, rule 2, Civil Proeedure 
Code. It is, however, unnesessary*to pursue 
the subject any further, because, on the 
spesial fasts set ont above, we consider that 
Fazal Ilahi alone should be treated for the 
purpose of this litigation as the representative 
of the vendors. 

Coming now to the merits, we find that 
one Mirza Asad Beg was the original pro- 
prietor of a large estate comprising the 
land in dispute, and that he proseeded to 
sell his property in pareels. It @ppeara that 
in 1905 the defendants Nos. 1 and 2 pur- 
ehased from him a certain area, and similarly 
Ohiragh Din and Muhammad Bakhsh pur- 
ohased another plot of land out of that 
estate a portion of which was sold by them 
to the plaintiffs in 1907. It is slaimed 
on behalf of defendants Nos. 1 and 2 that 
the land in dispnte formed patt of the 


property sold to them by Mirza Asad Beg, 


and this olaim has not been resisted before 
ns, It may be that the boundaries of the 
estate purshased by the aforesaid defendants 
were not elearly demarcated, the result being 
that the plot in dispute was treated as part 


— (1) 68 P, K, 1896, 
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of the land sold to the plaintiffs. lt appears 
that the latter took possession thereof soon 
after the sale in their favour. When they, 
however, prooeeded to parsel ont their estate 
into small plots for building purposes and 
to sell them to different persons, the said 
defendants, discovering that the land in 
dispute belonged to them, sucsessfully assert. 
ed their right and resovered possession of the 
land, 

Mr. Manohar Lal for the plaintiffs has 
nof been able to show that his clients are 
entitled to the land in dispute as against 
defendants Nos. 1 and 2. Indeed, the learn- 
ed Counsel has made no real attempt to 
impeach the finding of the Subordinate Judge 
on the subject, and it is, therefore, un- 
nesessary to diseuss the matter any further. 
Suffiee it to say that the plaintiffs have 
not established their title to the land, and 
eannot, sonsequently, resover possession from 
defendants Nos. 1 and 2, 

As regards damages, the Subordinate 
Judge finds that infield No, 951 the plaintiffs 
hold 5 kanals and 1 maria short of the 
area specified in the sale-deed, but that in 
field No. 955 they possess 18 marlas in exeees 
of what they are entitled to under the 
6onveyanse, According tolthis finding, which 
ia supported by evidence, the plaintiffs would 
require 4 kanals and 3 marlas in order to 
make up the entire area sold to them; 
but Mr. Oertel contends that just as they 
have some area in excess in field No. 955, 
so they possess a larger area in other fields 
than that awarded to them by the sale- 
deed; and that this excess would be sufficient 
to compensate them for the above deficiency. 
This contention was nob put forward in 
the trial Court, but it is clear that the 
plaintiffs are not entitled to any damages, 
if they have received, irrespective of the 
plot in dispute, 79 kanals and 4 marlas, the 
area sold to them. The matter oan easily 
be settled by measurements to be made on 
the spot. 

The terms of the conveyance make it 
absolutely clear that the vendors sold 79 
kanals and 4 marlas to the plaintiffs, and 
calculated the priae atthe rate of Rs. 1,050 
per kanal. It, therefore, efollows that if 
the vendees got less than that area, it is 
the duty of the vendors either to make 
good the deficiency, or to ‘pay.damages for 
fhe loss thus caused to the vendees, It 
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appears that .field No. 951 was wrongly 
shown in the revenue record as having a 
larger avea than it really contained, and the 
learned Subordinate Judge holds that the 
result of this wrong measurement is “that 
out of 41 .kanals plaintiffs are only 4 kanals 
short, whereas defendants Nos, 1 and2 are 
8 kanals shortin 20 kanals, and defendants 
Nos, 3 to 8 are 15 marlas short in 5 kanale.” 
The learned Judge, therefore, finding that 
the plaintiffs have suffered least of all by 
reason of the deficiency in the area of field 
No. 951, has disallowed their claim for 
damages. . 


We are unable to concur in this eonolu- 
sion. As stated above, the vendors expressly 
sold a certain area and realised as price, 
not a round sum, but a sum arrived at 
after calculating the  priee at Rs. 1,050 
per kanal. It is obvionsly their duty to 
deliver that area free from any defeat in 
title, Ib is no answer to the  vendees' 
elaim that the verdors got from their 
transferor less than what they bargained 
for. If they have suffered, they can adopt 
such remedy against their transferor as is 
open to them: but the plea ad misericordiam 
sannot furnish a valid defence to the plaint- 
iffs’ claim. It is to be observed that, after 
making the sale in favour of the plaintiffs, 
the vendors still kept some land with them 
and it cannot, therefore, be said that they 
were not in & position to deliver to the 
vendees the entire area mentioned in the 
deed. 


In view of the terms of the deed, the 
admission as to the guarantee of title con- 
tained in the writ'en statement, and the 
law on the subject declared by section 55 
of the Transfer of Property Act, we must 
hold that the plaintiff are entitled to 
damages for any deficiensy in the area sold 
to them. Following tbe rule laid down in 
sestion 73 of the Indian Contraot Act, 
which does not exclude from its operation 
the case of damages; for the breach of a 
contrast relating to imtaoveable prcpe.iy, 
we ate of opinioa that the measure of 
damages is the price of the land at t'e 
time of eviction This is the rule lail 
down in Nagardas Seubhagyadas v, Ahmei- 
` khan (2) and'has sinte been affirmed in 


(2) 21 B, 175; L Ind, Doo. (N, s.) 118, 
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Ranchhod Bhawan v. Manmohandas Rami 
(3) and Nabin Chandra Saha v. Krisina 
Baroni Dassse (4), 

Upon the record as it stands we are 
unable to determine the dateon whish the 
eviction took place. nor is there any evidence 
to show what the price of the property 
was on that date, The learned Subordinate 
Judge having dismissed the claim as to 
damages on & preliminary point has rot 
recorded any finding on issue No. 5 which 
dealt with the amount of damages. We are, 
therefore, constrained to remand the case for 
determination of the amount of damages, if 
any, sustained by the plaintiffs, 

Accordingly, while dismissing the appeal 
against defendants Nos. 1 and 2 with ocsts 
we set aside the decree dismissing the olaim 
for damages, and remit the case for redeei. 
sion with reference to the foregoing 
remarks, Thecosts as between the plaintiffs 
and the defendants other than deferdants 
Nos. | and 2 sball abide the event. 

Arpeal accepted; Oase remanded. 


(3) 32 B. 165; 9 Bom. L. R. 1087. Bs 
(4) 9 Ind. Cas. 526; 38 0. 458; 15 O. W, N. 420. - 





ALLAHABAD HIGH COURT. 
Sxecono CiviL Appgat No. 266 or 1918. 
April 24, 1920, 
Fresent:— Mr. Justice Tudball. 
GURCHARAN KUAR—PFriaiNTIEE 

— APPELLANT 
terius 
DEOKINANDAN KUAR- DEFENDANT 
— RESPONI KAT, 


Agra Tenancy Act {II of YEO1), s. VI —Apyeal— 
Proprietary title, meaning of. 


Under section 177 of the Agra Tenancy Act an 
appeal Hes to a District Judge from the decision of 
a Revenue Courtin a suitin which the question of 
proprietary title bas been inissue in the Court of 
first instance and is a matter in issue in the 
appeal. The words “proprietary title,” however, refer 
not to a disputed title to a tenure or a tenant’s 
right but only to the Zemindari, consequently, an 
order of ejectment in a suit by a usufructuary mort. 
gages of a fixed rate tenure in which the defendant 
pleads that he is not the plaintiffs sub-tenant, is 
not appealable to the District Judge as there is 
no question of proprietary title inyolved in the 
suit. [p. 761, col, 1.4 < ji 
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' Second appeal against the desision of the 
Distrist ' Judge, 
December 1917. 

Mr. M. L. Ágarwila, for the Appellant. 

Mr. Lakshmi Narayan, for the Respond- 
ent. 

JUDGMENT, —The fasts of this oase are 
simple. The plaintiff-appellant before me 
is the father of the defendant respondent, 
The property in dispute between them is 
& part of a fixed rate tenancy. The father 
brought a suit in the Revonne Court for 
the. ejectment of the son on grounds speci- 
fied in sestion 50 of the Tenansy Ast. 
The son in reply pleaded that he and bis 
father sonstituted a joint Hindu family, and 
that that family was the owner of the 
rights in the land and that he was not 
his father’s sub-tenant. I may note here 
that the father is the nsufruotuary mort. 
gageo of the fixed rate tenure and not 
the original owner. The Court of first 
instanoe, that is, of the Assistant Colleator, 
desided in favour of -the plaintiff and 
decreed the ejestment. The defendant filed 
an appeal in the Court of the Distriot 
Judge. The District Judge sllowed the 
appeal and dismissed the suit. The plaint- 
iff has some here in second appeal? The 
first point taken before me is that the 
lower Appellate Court had no jurisdistion 
as no appeal laid to it from the desision 
of the Assistant Collestor, It appears that 
this plea was not taken in the Court below 
as if might well have been taken, Under 
gestion 177 of the Tenansy Ast, an appeal 
lies to tbe Distriet Judge from suits in 
group (e) of the Sehedule attached to the 
Aot in whieh the question of próprietary 
title has been in issue in the Court of 
first instance and is a matter in issue in 
the appeal. It has been ruled olearly, 
in a ease very similar to the present one, 
bya Benoh of . this Court that the worda 
" proprietary title’ do not refer to a dis. 
puted title to a tenure or a tenant’s right 
but they inelude only titles to the Zafnindari 


and not titles to tenant’s right. The 
desision is to be found in WNtranian v. 
Gajadhar (1). The desision of a single 


Judge of this Court was considered in that 
oase and was overruled, In that ato 
also there was a dispute as to a fixed 


(1) A, W. N. (1908) 45; 80 A. 188; 6 A, L, J, 71. 
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rate tenansy and the dispute was as to the 
title to the tenure just as it is in the 
present. case. It is, therefore, elear that 
no appeal laid to the Court below. I must, 
therefore, allow the appeal. I set aside 
the deeree of the lower Appellate Conrt 
and direat tbat the memorandum of appeal 
ke returned to the defendant respondent, 
who was the appellant in that Court, so 
that he may be able to present it to the 
proper Court. The plea of jurisdiction wag 
not taken in the Court below and, in these 
sircumetanoes, I direst that the parties bear 
their own costs both of this Court and of 
the lower Appellate Court. 
Order set aside, 


OALCUTTA HIGH COURT. 
ORDINARY Ox1G NAL CIVIL Jurisvicrion Sorp 
No. 1368 or 1919, 

May 30, 1919. 

Poezsent:— Mr. Justice Rankin. 
KUNJILAL MONOHAR DAS. 
PLAINTIFF 

. versus 
DURGA PRASAD DEBIPROSAD.-.. 
DEFENDAAT, 
Contract Act (IX of 1872), s. 56— Act of State 
rendering performance of contract impossible— Contract 
whether avoided. : 


The parties, with full knowledge of the restric. 
tions imposed by Government as regards tho 
affreightment of goods by rail, and that it was 
impossible without a priority certificate to get goods 
sent by rail, entered into a contract for the pur. 
chase and forward delivery of linseed, assuming 
that, by the time of the performance of the agree. 
ment, the normal state of affairs would have 
returned. When, however, the time for performance 
of the contract arrived, the restrictions had not 
been removed and it was impossible for the seller 
to make delivery. In these circumstances, a oase. 
was stated for the opinion of the Court upon the 
rights of the buyer and seller under the contract : 

Held, that, in the circumstances, the contract had 
become void before breach, and the seller wag 
excused from the performance thereof, and that, 
consequently, the buyer was not entitled to recover 
any compensation frem the seller. fp. 765, col. 1.] 


Messrs. B. L. Mit:er, and E. P, Khaitan, for 
the Plaintiff. | 

Messrs, 5. K. Baner,es, for the Defend- 
ant, 
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JUDGMENT.—This is a spesial oase for 
the opinion of the Oourt upon the rights 
of buyers and sellers under a contrast that 
was made onthe 5th November last year. 
That was a contract for the sale of 50 
tons new  erop wup-conntry small grain 
linseed and by the terms of the contraot it 
is perfestly olear, that the method by whieh 
the contrast was to be carried ont was, 
by having the goods put on rail atthe up. 
sountry station and transmitted in that 
manner to the Kidderpore Docks. It appears 
that the harvesting of this linseed begins in 
the month of March and that the despatch 
of it would, in ordinary oircumstances, be 
commented in ‘the month of April. Now, 
at the time the contract was made, the 
position as regards the affreightment of sush 
goods by rail was that all the railway 
wagons for the purpose were under the 
control of Government and that, without a 
certificate from the proper offieer of Govern. 
ment, it was impossible to get the goods 
sent by rail and it was well known to the 
parties at the time when they entered into 
the contract that that was the position. As 
regards getting the certificate from the 
proper officer of the Goverment at the time 
this contrast was made, I colleot that it was 
known to the parties that such a certificate 
was, at that time, not being: granted for 
the purpose of ordinary commercial contracte 
sueh as this, Now, under these siroum- 
staness, the question arises whether the son- 
trast has become void by reason of the 
impossibility or illegality of its performance, 
and, it is to be observed, that, although at 
the time the contract was made it would 
have been impossible to do what the con- 
trast contemplated, nevertneless, the aontraot 
was a forward eontraot to be performed in 
the future, and the finding of fast upon the 
spesial ease before me is that, when the 
contract was entered into, it was assumed 
that the Armistice having been arranged 
in Europe, Government would, by the time 
linseed deliverable under the said contraot 
would have to be despatehed, give up the 
control, that all the restrictions would be 
removed and the Railway Company would 
aceept linseed for despateh from up-sountry 
to the Kidderpore Docks, Lt is not alear 
whether the control hy Government was 
under statutory antkority or how otherwise, 
but it must, I think, be taken by me gs 
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in the nature of an sot of State whieh 
gives rise to a duty upon the subject as 
well as an act which rendered the perform. 
ance of the sontrast impossible. The state- 
ment inthe special case, “tbat it was 
assumed that Government would give up 
the control" is taken by me as intending 
to Say that it was a pre-supposition of both 
parties tothe sontract, a common postulate 
between the buyer and seller atthe time 
the contract was made. Now, under these 
circumstances, the question presented by this 
contract is somewhat interesting and I 
think novel. There oan be no doubt that 
the rules applicable to an obligation created 
by & contract are distinot from those ap- 
plicable to an obligation whish the law 
itself imposes upon the  subjeot. So 
far as obligations imposed by the law 


are concerned, the ast of God, for example, 


is regarded as & complete answer. The 
law does not itsslf impose an obligation 
whioh is to be carried into effeot when an 
impossibility somes in, but so far as obliga- 
tions created by a sontract are soncerned, 
the rule is very different. Prima facie, when 
the party has not qualified hia obligation, 
he must te taken to have weighed and 
accepted the risk of his nof being able to 
carry out the sontraot. This is quite slear 
as regards impossibility of performanse 
whioh is relative tothe ability or oireum- 
stances of the party himself. It is also a 
general rule as regards an impossibility 
whieh is absolute, such as an impossibility 
created by a breakdown on a railway system, 
but while this is the general rule, it is & 
rule which is not of universal application, 
for example, from the nature of the sontrast 
itself, the qualification may be clearly im- 
plied. A contract of marriage, a contrast of 
partnership, a sontract of service are all 
contrasts with regard to whieh it is slear 
that, if one of the parties dies, or becomes 
so illas to be unable to perform his part of 
the contract, the  sontraet is at an end 
and there is no slaim for damages for 
breash of contract. Another elass of excep. 
tion is to be seen in oases of bailment or of 
the lending of partisular chattel. Such 
cases have been reviewed in the leading 
ease of Taylor v. Oaldwell (1) and the 


(1) (1863) 8 B, & S. 826; 32 L, J. Q. B. 164; 8 L, 7j. 
(N. 8.) 900; 11 W; R: 726; 128 R. R. 078, 
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prinsiple whish was there laid down 
by Mr. Justiee Blaskburn in this 
manner :— This rule is only applicable 
when a sontract is positive and absolute and 
not subject to any conditions either express 
-.or implied, and there are authorities, whieh, as 
we think, establish the principle that, where, 
from the nature of the sontraot, it appears 
that the parties must from the beginning 
have known that it sould not be fulfilled, 
unlesr, when the time for the fulfilment of 
the eontraet arrives, some particular spesified 
thing continued to exist, so that, when enter- 
ing into the contract, they must have contem- 
plated suoh sontinuing cf existence as the 
foundation of what was to be done; there, 
in the absence of any express or implied 
warranty that the thing shall exist, the 
contrast, is nob to be construed as a positive 
sontract but as subject to an implied son. 
dition that the party shall be excused, in 
ense, before breach, performance besomes 
impossible from the perishing pf the thing 
without the default of the eontraotor." The 
wall-known series of cases known as The 
Coronation Cases show that where sontracts 
have been made upon the footing that a 
particular event is going to take place, the 
prinsiples of Taylor v. Calàwel! (1), will apply. 
The contract will be impliedly aonditional 
upon that event or state of things being 
present at the time when performanse is due. 
The principle of Taylor v. Caldwell (1) is not 
merely a principle to be found in that branah 
of law whieh eoneerns partionlar things “de 
certo corpore" but isa general prinoiple appli. 
cable to contracts where parties sontrast upon 
a common postulate: the oontrast will be 
impliedly sonditional upon that *sommon 
assumption holding good and will not be 
enforeed by the Court so as to throw upon 
one of the parties a risk whioh neither of the 
parties intended that he-should bear. Now, 
the present ease is, I think, an inverted ex. 
ample of a sase within that principle. It is 
not the ease of people assuming a àontinuanoe 
of a state of sirsumstanass at the time the 
sontrast was made, If is quite elear that, if 
the eironmetances had sontinued as the same, 
the sontraot would have been futile and som. 
meroially -insensible. The parties were con. 
tracting not on the ooninuanss but on a 
ehange in the cireumstanoss, and the question 
is whether it is right to apply the principle 
ef an implied’ condition to that state of 
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affairs. It is to be observed that this is 
a forward contrast and, as I read the state- 
ment of faote by which Tam bound in the 
spesial oase, the assumption of both parties 
at the time in spite of the existing state of 
affairs was that the normal state of affairs 
would have returned by the time of the pur. 
formanse of the agreement. It is not 
generally easy to suppose that there ean be 
any assumption with regard to a shange of 
sircumstanses but when a state of things that 
exists ia abnormal and temporary and looks 
as if it was soming to an end there is no 
impossibility in the change of ciraumstancea 
being regarded by both parties as being 
absolutely certain and being, as this case 
states, the assumptian upon whieh the son- 
trast was made. If this were a matter which 
was being desided as regards the fasts before 
me, itis evident that the fact that it was 
regarded as certain that the normal state of 
olreumstanoes would be resumed, would be a 
double edged sonsideration. If there was so 
little risk, it may well be that the seller 
was content to take it; but I have not got to 
sonsider this case from the point of view of 
the oorreot inferences to be drawn upon aon: 
tested facte, 1 have got to sonsider this 
ease upon the facts as givan to me. When 
I find it stated that this was the common 
assumption of both parties, I take that to 
mean that if I throw the risk upon either 
one of these parties, it wonld bs throwing 
upon him something which the other party 
himself did not intend that ha should bear, 


Now, with regard to this matter of an 
implied eonditior; the nearest oase has been 
sited to ma and that is Anglo-Russtan Mer. 
chant Traders and John Batt & Oo, In re (2). 
That was a oontract for the shipment :f 
aluminium toVladivostock, and, 80 far a3 I am 
concerned with that case, i6 was regarded as 
a contrast for shipment from Hogland. The 
contrast was made in Angust 1915 and the 
shipment was to ba in Dasembor; that is to 
say, there was no question of the war som. 
ing to an end or of the parties being 
sure that in a few month’ time the normal 
state of things would have been resumed. 
The contract was made with no express 
oondition as to the performance of it and the 
question was whether, as it was ifapossible to 


(2) (1917) 2 K. B. 679; 86 L. J. K. B, 1360; 1161, 
T. 805; 61 S. J. 591, 
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ship aluminium from. England owing to 
Ordinances whioh had been made in aonneetion 
with the war, the seller's obligation was’ to 
be regarded as absolute or not. That sase 
was desided upon the prinoiples of law which 
were laid down in “The Moorcock” (3), 
that, if an implied condition is absolutely 
necessary to give that effest to the transao- 
ticn which the parties must have intended 
at all events, this condition is to be implied, 
The prinsiple is. both positive and negative. 
Where itis necessary for that purpose, an 
implieation willbe made; and no further impli- 
cation will be made than is necessary to 
give such effionay to the transaction as must 
have been intended at allevents. Applying 
those two prinoiples of that case,the conslusion 
of the Court of Appeal was that the contract 
really was that the seller would use his best 
: endeavours, would do everything reasonable 
- to obtain permission to effest shipment, and 
that if he did that, and did not snooeed, he 
was not ` liable for damages, Now, in this 
ease the only difference of faot is that the 
parties were not contemplating the getting 
of priority oertifieates under existing oon. 
ditions. They were sontemplating such a 
shange of circumstances as would make this 
unnesessary. Bat the prineiple seems to be 
the same. In order to give business efficacy 
to this contract and to give it the minimum 
that the parties must have intended, - I 
think the parties are to be regarded as oon- 
tracting upon the footing of & sommon 
assumption, contracting "withont the inten. 
. tion tbat either of them should bear the risk 
which, in the events that have happened, has 
ultimately come about. It may be said that, 
in order to giva business efficasy to the 
tran:astion, it is not necessary upon these 
facts to imply a sondition. This has often 
been argued in such oases for the reason that, 
although the seller cannot deliver the goods, 
he can always do one or other of two things. 
He ean always either deliver the goods or 
pay damages, That argument seems to me 
to be fallaeious. When you are considering 
the intention of the parties when they were 
making this oontrast, I think it is of 
impcriance to remember thatthe intention 
cf tte parties"is that the contract shall be 
fulfilled. Centraots are not based upon the 


(8) (1989! 14 P.D. 64; £8 L.J. Adm. 73; 60 L. T. 
054; 87 W. R. 489; 6 Asp. M. C. 373, i 
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assumption of a breach being made. Oom- 
mercial men know that contrasts are often 
broken bat the intention of the parties is not 
that a sontract shall be broken. and damages 
shall be paid. The intention of the parties 
is that it shall be carried -into effect, 
I do not put this forward as a first principle, 
In the well-known oase of Sanders v. 
Macle:n (4) certain observations of Lord 
Justise Bowen may be taken by way of 
eonirast. The learned Judge there says that, 
"the oontract of merchants, it is never super- 
fluous to remark, is not based upon the 
supposition of possible frauds. The objeot of 
meraantile gentlemen ia to prevent the risk 
of inaolveney, not of fraud, and any one who 
attempts to explain fully the law of merchants 
will soon find himself lost, if he begins by 
assuming that . merohapts sonduct their 
business on the basis of attempting to insure 
themselves against fraudulent dealings; on 
the contrary, credit, not distrust, is the 
basis of sommercial dealings.” This is. not 
true of the possibility of braach of soniraot. 
The contract of mershants is based upon 
the possibility of breach of sontract, upon 
the possibility of damages having to be paid 
particularly in the case of goods for which 
there Is in the full sense of the word a 
"market", The principle whioh I have 
been alluding tois nota prinoiple which is 
in the least analogous to that of Lord 
Justice Bowen. The prinosiple simply is this, 
that when you are having regard to the 
intention of parties at. the time of entering 
into the sontract, the lawyer is apt to make 
a mistake if he assumes that the intention of 
the contracting parties is to bring about a 
atate of'sireumstanees such that the legal 
remedy of damages will require to be resorted 
to, lawyers assuming that it will pervert the 
intention of commercial menin oases of this 
sort, "That being so; and applying the prinsi- 
ple that this contrast was not a eontrast made 
indifferently for the sale of goods or for the 
payment of damages, but a eontraet for the 
delivery'of goods, it seems to moe that perform- 
ance is impossible, that the contract having 
been made upon the assumption that the 
normal state of things would have some into 
existence by March or April of this year, 
the intention of the contrast would be 


(4) (1588) 11 Q. B. D. 327; 62 L. J. Q. B.g481; 40 
0.4109. 
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perverted, ifI was to hold that the sellers 
are to insure the buyers against this ehanae 
of the eontrolof Government going on. For 
these reasons, I answer the questions whioh 
have been put to me in this way:— 

First: — Did, in the cireumstances hereinbe. 
fore mentioned, suchaocontraet become void and 
were the sellers excused from the performance 
thereof? My answer is, yes, the contract 
beoame void before breach. 


Sesondly:—Are the buyers entitled tore: 
cover any compensation fromthesellera? I an- 
swer that, no, either in respect of goods which 
were lying ready at the up-country station 
which the Railway Company refused to accept 
for despatch or in respeot of goods which 
were not so delivered. I answer “no” to both 
parts of the seeond question because the 
performanoe having besome impossible, no 
tender could have had any effect upon the 
Railway Company. 

Itis important in this case to add that 
this desision proceeds entirely upon the faota 
as given to me by agreement, not only the 
facts as regards the contract and the position 
of Railway traffic but alsc the facts stated as 
regards the assumptions and intentions of the 
parties. When the latter olass of faotg is not 
the same, it is very probable that different 
considerations altogether will prevail. 

Answered accordingly. 





ALLAHABAD HIGH COURT. 

First CIVIL APPEAL No, 426 or 1317. 
June 25, 1920. 
Fresent:—-Mr. Justice Piggott and 
Mr. Justice Hyves. 

KHARIDAR KAPRA COMPANY 

ILI MITE D- PLAINTIFF-—À PPELLANT 

versus 
DAYA KISHEN AND E T T 


RESPONDENTS, 
Partnership —Hindu Law-—Joint family—Managing 
* member entering into partnership—Liability of other 
members, 


Where the managing member of a Hindu joint 
family enters into a partnership but does not enter 
into any transactigus in a representative capacity, 
or hold himsolf out to be the head of a joint family. 
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the other members of the family cannot be treat. 
ed as partners in the partnership so as to make the 
family property liable on the death of the manag. 
ing member, [p. 768, col, 1.) 


First appeal from the decision of the Sub. 
ordinate Judge, Cawnpore. 

Mr. B. E. O'Üonor, The Hon'ble Dr. Tej 
Bahadur Sapru and Mr. Katlas Nath Katju, 
for the Appellant. 

Messrs. Surendro Nath Sen, Pearey Lal 
Banerji and Radha Kant Malaviya, for the 
Respondents. 

JUDGMENT,— This suit was brought 
by the Kharidar Kapra Company, a limited 
liability company registered under the 
Indian Companies Act, sarrying on business 
at Oawnpore as importers of, and dealers in, 
sloth. They sued through their managing 
director Raghunandan Lal. Their oause of 
action was stated to arise out of the fol. 
lowing facts. There had been in Cawnpore 
one Girdhari Lal, a broker, and also a 
dealer in sloth on his own acssount. This 
Girdhari Lal undoubtedly had for a 
number of years relations of various kinds 
with the plaintiff eompany. He earned 
brokerage from them in aonnection 
with their dealings and we see no reason 
to doubt that, at times at any rate, he 
entered into spesial contrasts with them, 
as, for instance, by offering to bear some 
specified share in the expenses of a par- 
ticular deal in sloth and to share in the 
resultant profit or loss in the game 
proportion, These, of course, were 
contracts of partnership pure and simple. 
In other oases, apparently,  Girdhari Lal 
would take a specified number of bales of 
sloth on his own account out of some large 
consignment ordered by the oompany and 
would leave the aloth of whish he thus besame 
tbe owner in the hands of the company, 
Bubjeot to a general adjustment of accounts 
between them after the cloth had been sold, 
This Girdhari Lal died on the 19th of August 
1913 and the suit, ont of whioh this appeal 
arises, WAB instituted on the 3rd of January 
1917. There were five defendants impleaded: 
one was the widow of JGirdhari Lal and 
another was the widow of his predeceased 
brother Banwari Lal. The sesond and third 
defendants are minors, being thé sons of the 
aforesaid Banwari Lal, and, therefore, nephews 
of Girdhari Lal, although it has been alleged 
that one of them had been adopted by 
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Girdhari Lal as his‘ own son; this point, 
however, is immaterial. The first and 
prinsipal defendant was one Daya Kishen 
whose father, Mangat Rai, was the own 
brother of Sham Lal, father of Girdhari Lal. 
It was alleged in the plaint that the ledger 
account which the, company kept up from 
year to year showing all their dealings with 
Girdhari Lal was sontinued after his death, 
There were sales of sloth to’ Girdhari Lal's 
eredit and he was sharged with the prios 
of sloth puroehased on his ascount, in accord. 
ausa with the alleged agreement that this 
eharge should only be brought into the 
ascount after the sloth had been disposed of. 
Further, it was alleged that the profit and 
loss ascount of a large number of transactions 
in whioh Girdhari Lal had been a partner 
with the plaintiff-company was finally made 
up, some years after Girdbari Lals death, 
in the month of July 1916, In faot, it was 
alleged that accounts had been made up twins, 
once about February 1915 and the second 
time in July 1916. The plaintiff-company 
alleged that all the persons impleaded as 
defendants were members ofa joint undivided 
Hindu family with’ Girdhari Lal, deceased; 
that Girdhari Lal:acted as the head and 
manager of that joint family; that the 
business relations of the sompany, whatever 
they amounted toinlaw, were with the joint 
family ae such, and, therefore, continued 
uninterrupted after the death of Girdhari 
Lal It was further alleged that 
Daya Kishen himself in substance aceepted 
this position, that he sarried on, after the 
death of Girdhari Lal, various branshes of 
business whieh his cousin had hitherto been 
sonducting and, in particular, dealt with the 
plaintiff-company as representative of the 
joint family in sueeessionto Girdhari Lal. 
It was alleged that both the settlements of 
account previously referred to were made 
with Daya Kishen and that the ascounts 
were ohecked and passed by him, It was far- 
ther alleged that brokerage duefrom the plaint- 
iff-eompany to Daya Kishen had been 
sredited in the ledger ascount kept up in 
the name of Girdhari Lal, with Daya 
Kishen’s full consent. Finally, it was 
alleged that on the 22nd of September 1916 
Daya Kishtn had paid in sash to the 
plaintiff-company a sum of Rs. 5,000 on 
the undérstanding thet this payment was 
made in redustion of the balanse due to 
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the company shown in the ledger aocsount 
against Girdhari Lal. After allowing oredit 
for this item, the oompany alaimed a sum 
of Hs. 2,73596 with interest. There 
were instituted, ator about the same time 
two other suits, in one of whish Daya 
Kishen olaimed from the plaintiff company 
the return of the Rs. 5,000 paid by him 
on the 22nd of September 1916, upon 
allegations of fact whioh we shall sonsider 
in their proper plase, There was also 
another suit brought by Daya Kishen in 
the Munsif's Court claiming the brokerage 
due to him from the Kharidar Kapra 
Company. This last suit was transferred 
to the Court of the Subordinate Judge and 
the three suits were tried more or less 
together and disposed of in a single judg- 
ment. We have three appeals before us 
which have been argued out together, 
against the decrees passed by the Subordinate 
Judge in the three suits, It will, however, 
in our opinion, be more oonvenient to deal 
with the three appeals separately. This 
judgment relates to the suit brought by 
the Kharidar Kapra Company as plaintiff 
against the defendants who are alleged to 
be the surviving members of the joint 
family of whieh Girdhari Lal was at one 
time the head. The learned Subordinate 
Judge has found upon all issues of faot 
and law against the plaintiff-eompany. He 
has gone so far as to hold that, on the 
evidenee, it is not proved that any debt 
is due, or ever was due, from  Girdhari 
Lal or his suoocessors-in-interest to the 
plaintif-company. ln one sense this is, of 
course, the main issue in the oase; but as 
it happens it is not necessary for us to 
deal with it in disposing of this appeal, 
and it is only involved toa eertain extent 
in the desision whish we shall have to 
pronounce on one of the other appeals now 
before us, Apart altogether from the ques- 
tion whether the plaintiff-company had or 
had not a olaim against Girdhari Lal at 
the moment of that gentleman’s death, and 
against his estate afterwards, the trial 
Court has found, firstly, that Daya Kishen 
was never a member of a joint undivided 
Hindu family with Girdhari Lal and sould 
in no way be made liable for any slaim 
whieh the plaintiff-company might have 
against his cousin’s ' estate, Farther, the- 
Ogurt below has found that, as regarda the 
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remaining defendants in the suit, any 
claim which the company might have had 
was allowed to besome barred by limitation, 
under Artisle 106 of the First Schedule to 
the Indian Limitation Aot, not having been 
brought’ within three years of Girdhari Lal’s 
death. In faot, the trial Court holds that 
whatever partnership existed between the 
plaintifi-company and Girdhari Lal was 
& contractual relation with that gentleman 
personally and eame to an end with his 
death. For the disposal of this appeal 
it is really sufficient for us to sonsider 
whether the above findings of fact are 
correct and whether the inferences of law 
whioh follow therefrom involve the dis- 
missal of this suit, The trial Court has 
disoussed, in all necessary detail, the evi- 
dense whieh was produced in order to prove 
that Mangat Rai, father of {Daya Kishen, 
had separated from his brothers, including 
Shiam Lal, the father of Girdhari Lal, 
long before either Daya Kishen or Girdbari 
Lal eame to Oawnpore. Girdhari Lal and 
his father Shiam Lal were residenta of the 
Hansi District and, admittedly, Girdhari Lal 
was the first member of the family who 
came to OCawnpore to seek his fortune. 
Daya Kishen, in the company ofan elder 
brother, same there some years later and 
no doubt reosived a oertain amount of 
assistance from Girdhari Lal in his efforts 
to get a start in the business world of 
'Cawnpore. We do not think, however, that 
-any of the transactions in this conneetion 
to whieh our attention has been oalled in 
argument on bebalf of the appellant-com- 
pany really serve to aountervail the evi- 
dence on which the trial Court has ‘relied as 
proving separation. Over and above this, 
there are one or two cireumstanoes whish 
, certainly favour Daya Kishen’s eontention. 
Girdhari Lal seems to have prospered in 
the world very eonsiderably and it is in 
evidenoe that he built for himself a house 
the value of whioh is given as Rs, 40,000 or 
“Rs, 50,C09. Daya Kishen in his evidónoo ex- 
pressly'disclaimed having any kind of share 
in this house aud, although, of sourse, this oir» 
. eumstanoe is not sonolusive, it does seem 
to add weight to his denial of jointnoss. 
Daya Kishen had gone to Delhi and had 
been living there for some years prior to 
the death of Girdhari' Lal. It is quite true 
that Daya Kishen's principal business at 
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Delhi was a brokerage business sonnested 
with the Delhi branoh of a large firm for 
whish Girdhari Lal was also working at 
Cawnpore; but the plaintifi-company has 
failed to prove that Daya Kishen at Delhi 
acted in any way as Girdhari Lal's partner, 
or that Daya Kishen's brokerage aesount 
was settled with Girdhari Lal at Cawnpore, 
Therelwas, at any rate, separation in residenee 
between the two sousins during this period. 
Daya Kishen same to Oawnpore on hearing 
that Girdhari Lal was seriously ill and no 
doubt he did help in settling Girdhari Lal’s 
affairs after the death of the latter, but 
we cannot find anything in the evidense 
to justify a clear inference thatDaya Kishen’s 
eonduct in any particular matter was other 
than that of a sousin and a near relative 
helping the surviving members of a family 
whish was in some trouble. It may be 
noted that Shiam Lal survived his son 
Girdhari Lal, though he died before the 
institution of this suit. It is said that he 
was a very old man in feeble health and 
addioted to taking opium. At any rate, 
it Seems clear from the evidence that Shiam 
Lal was not asting as head of the joint 
family consisting of himself, his surviving 
son and his grandsons, at the time of 
Girdhari Lal' death, and that. he was not 
in & position to take up the management 
of the family affairs when Girdhari Lal 
was removed. On a review of the entire 
evidence on this point, and, after allowing 
all possible weight to the sonsiderations 
which baye been pressed upon us on behalf 
of the appellant company, we feel satisfied 
that the decision of the Court below was 
eorrecet, We hold that Daya Kishen waa 
never a member of a joint undivided Hindu 
family with Girdhari Lal. On the plead- 
ings in this oase if follows that Daya 
Kishen cannot be made personally liable 
for any part of the plaintiff-company’s 
elaim. There have been argümenta address. 
ed to us almost amounting to a suggestion 
that Daya Kishen took over the business 
previously sarried on by  Girdhari Lal 
under such  eireumstanees and  eonditions 
as would amount to a fresh contrast of 
partnership between himself and the plaint- 
iff-sompany, In our opinion, however, not 
only was no sush sase as this set up in 
the plaint, but such evidence as “there is 
on the record bearing upon this suggestion 
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falls far short of what would be required to 
prove it true. 

The only point remaining, so far as this 
appeal is soncerned, is the question whether 
the Court below was right in bolding that any 
olaim whish the plaintiff-company might have 
against the estate of Girdhari Lal had become 
barred by limitation as against the defendants 
other than Daya Kishen. In so far as 


any items are claimed as representing the - 


prise of goods supplied to Girdhari Lal, 
the claim in respeot of sush items would 
seem tobe clearly time-barred. For the rest, 
the case set up in the plaint really rests 
upon the allegations of partnership between 
the plaintiff-sompany and the joint family 
of which Girdhari Lal was the working 
head, whish partnership, it is contended 
‘would eontinue uninterrupted by the death 
of Girdhari Lal. There is really nothing 
that ean be called evidense from whieh 
the Court sould be asked to infer that 
Girdhari Lal entered into all his various 
transactions with the plaintiff-company in 
apy representative sapasity or held himself 
out to be the head of a joint family, which 
family, be it remembered, would necessarily 
include his aged father as well as his 
minor nephews. The Madras High Court 
in a Full Beneh ease, that of Gangayya v. 
Venkataramiah (1), in sonsidering a very 
similar question to this, laid down the 
prineiplae that other members of'a joint 
family must not be treated as necessarily 
or ipso facto partners in any partnership into 
which a member of the joint family, or 
even the manager of the joint family may 
see fit to enter. They based themselves, 
in part at any rate,on a previous desision 
cf their own Court in Ramanathan Oheity 
v. Yegappa Chetty (2) in whish prinsiples 
are laid down even more strongly in favour 
of the respondents to thisappeal. As against 
this, we have been referred to two deoisiona 
of the Panjab Court, the latest of whioh 
is Narain Das v. Ralli Brothers (8), in 
whieh the position has been taken up 
that other members of a joint faimly, and 
partienlarly. minor members, may become 


(1). 43 Ind, Cas. 9; 41 M. 464, 6 L. W. 708; (1917) 
M. W. N. 805 22 M. D, T. 627; 84 M. L. J, 271, 

(2) 82 Ind. Cas. 427;80 M. L. J, 241; 19 M. L. T. 
66; (1016) 1 M. W. N. 81. 

(8) 31 Ind, Cas. 45; GIP, R. 1915; 136 P.W, R. 
1916. 
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sharers in a partnership entered into by 
the managing member of the joint family. 
In so far asany prinople of law is involved 
in the present- appeal, we need only say 
that we are disposed to look at the faots 
rather from the view of the law laid down 
by the learned Judges of the Madras High 
Court; but, in any case, we should not find it 
possible to resord any sush finding of fast as 
would be nesessary before we could apply the 
principles enunciated in the Punjab ruling in 
favour of the appellant to this appeal. 
The result is that wa sonsur in the fnd- 
ing of the trial Court on the question of 
limitation and that this appeal sannot 
aueceed. We dismiss it aesordingly, with 
costs. 
Appeal dismissed, 





LAHORE HIGH COURT. 
LETTERS Parent ÀÁPPEAL No, 42 or 1919, 
Maroh 2, 1920. 
Present: — Mr. Justice Shadi Lal and 
Mr. Justice Martineau, 


SADDA SINGH AND OTSERS—DEFENDANTS 


— APPELLANTS 
terstua 
KIRPALA AND OTHERS—-PLAINTIFF8—- 


RESPONDENTS, 

Punjab Land Revenue Act (XVII of 1887), s. 117 
(2) (c)—Revenue Officer deciding question of title— 
Appeal, forum of— Letters Patent (Lahore), cl. 10— 
Single Judge ignoring amendment of law—Point not 
brought to notice of Judge—Division Bench, interference 
by. - k 


Where a Revenue Officer decides a question of 
title acting as a Oivil Court under section 117 of 
the Punjab Land Revenue Act, an appeal from his 
decision lies m the District Judge and not to the 
High Court. lp. 769, col. 1.] 

In a Letters Patent Appeal a Division Bench has 
power to reverse a judgment of a single Judge 


which ignores an amendment ofthe law, although 


Pd VELA was not brought to his notice. [ p. 769, 
co 
Letters Patent Appeal from the desree of 


Sir Henry Rattigan, Kt., Chief Justice, dated 


the 5th November 1919. 

Mr. N. O. Pandit, for the Appellants, 

The Hon’ble Pandit Sheo Naratn, for the 
Respondents. 

JUDGMENT.— Upon a question as to 
title having been raised before him, the 
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Revenue Officer proseeded under seaticn 117 
of the Punjab Land Revenue Ast to de- 
termine the question as though he were a 
Civil Court. Now, it is true that under the 
-Land Revenue Ast, as it existed prior to 
1914, the Revenue Offiser was deemed to be 
a District Judge for the purpose of deter- 
mining the forum whioh was competent to 
hear an appeal from a deoree passed by 
him in regard to a dispute of this character. 
But the Punjab Courts Ast, passed in 1914, 
substituted. the phrase ' ‘Subordinate Judge" 
for "Distriot Judge" in sestion 117 (2) (e) 
of the Land Revenue Aet, and there oan, 
therefore, be no doubt that the Assistant 
OCollestor, in the matter of the determina: 
tion of the question of title, was acting as 
Subordinate Judge, and that the appellant 
was justified in filing his appeal in the 
Court of the Distriet Judge. The order of 
the District Judge returning the appeal for 
presentation to this Court and that of the 
learned Judge of this Court dismissing the 
appeal as barred by fime proesed upon an 
assumption that the law as originally 
declared in seotion 117 (2) (c) has not been 
subsequently amended ; and they must be set 
aside. 

Mr. Sheo. Narain for therespondentarankly 
admits that the appeal, in view of the amend- 
ment mentioned above, was rightly presented 
to the District Judge, but the learned Advosate 
contends that this amendment was not brought 
to the notice of either the Diatriet Judge or 
the Judge in Chambers, who dealt with the 
matter, and that the Division Benoh, hearing 
an appeal under the Letters Patent, should 
not, therefore, interfere with the judgment 
of the single Judge. Considering, that the 
matter is patent, and that the amendment 
in the law was not noticed either by the 
Counsel or by the Court, we see no reason 
why we should uphold the judgment which is 
admittedly wrong. 

We, acsordingly, set aside the judgment 
of the learned Judge in Chambers as well 
a8 the order of the District Judge rpturning 
fhe appeal for presentation to this 
and direct that. the memorandum of appeal 
be returned' to the appellant. for presenta- 
‘tion to tbe Distriot.Judge. The Court-fee 
on the memorandum of appeal shall be 
"refunded and other sosts shall be borne by the 
parties themselves. 

e. Appeal accepted, 
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Court . 
- this suit ? 
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SIND JUDICIAL COMMIS3IONER’S 
COURT, 

Frest Orvin ApPPran No. 23 or 1916. 
February 21, 1919. 
Present:—-Mr, Fawoett, J. O., and 

Mr. Kemp, A. J,C, 
GANGARAM AND ANOTHER—PLAINTIFF4— 
APPELLANTS 
versus 
Tar SECRETARY or STATE vor INDIA 


iw COUNCIL —DarssboANT— HgsPONDENT. 

Bombay Irrigation Act (VII Bom. of 1878), ss. 31, 33 
—JDeficieney of water caused by reducing dimension of 
aluice—Compensation, suit for, whether maintainable. 


Sections Iland 38 of the Bombay Irrigation Act 
are no bar to a suit against the Secretary of State 
for compensation for deficiency of water due to an 
Executive Engineer reducing the dimensions of a 
sluice forthe admission of water from a Govern- 
ment canal. [p. 771, cels. 1 & 2.] 

Appeal from the decision of the District 


Ju3ge, Sukkur. 


Mr. Lalchand Hasomal, for the Appellanta, 
Mr. T, G. Elphinston, Government Pleader, 
for the R»spondent, 


JUDGMENT,.— This appeal arises out of 
a suit brought by the appellants against 
the Seoretary of State for India in Counoil. 
Their ease is that the Hxeautive Engineer, 
Behari Canals, illegally reduced the size of 
the sluice whieh admitted water from the 
, Government sanal to the plaintiff’s water- 
course, and that there was a consequent 
-defisienoy of water, causing a loss to them 
of Rs, 2,000. They aesordingly sue for a 
deelaration that the Hxesntive Engineer 
had no right to reduse the dimensions of the 
Bluise, for an injunstion to the defendant 
to maintain the former dimensions, and for 
recovery of Hs. 2,000 as damages. The 
defendant denies that the  aetion of the 
Exeoutive Engineer was illegal, or that 
there has been any material diminution of 
the water supply to plaintiffs so as to entitle 
them to-the relief sought by way of an injuns. 
tion or damages; and the following iseues 
were raised: — 

(1). Has the Court no jurisdiotion to try 


(2). Is the sluice reduced ' in size, if so, to 
what extent ? 

(8). Could the  Exeoulive Engineer 
marrow the sluisa of the pfivatie ganal 
mentioned in the plaint? If 80, to wae 
extent P 
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(4). Cannot the suit lie against the 
defendant for the aot of the Executive 
Engineer for the wrong done to the plaintiff ? 

(5). What is the effect of Suit No. 15 of 
1908 on the present suit P 

(6). What damages, if any, have plaintiffs 
suffered ? 

(7). Whatdeoree should be made ? 

At the request of the parties, issues Nos. 1, 
3,4 and 5 were tried first, and there has 
been no trial on the whole questions arising 
in ‘tbe suit. On the lat issue the lower 
Court held that if had jurisdiction exeept 
as tothe olaim for compensation. The lest 
part of the 3rd issue is answered in the 
‘affirmative, and on the 2nd part, it was 
held that there are no limits to the Exeeu- 
iive Engireer's. powers to narrow the sluise 
provided the provisions of the Bombay 
Irrigation Act, 1879, are not contravened, 
The 4th and 5th issues were answered in the 
negative. The Distrist Judge assordingly 
dismissed the plaintiff's suit with sosts. 

The appellants’ contention is, that the 
lower Court erred in tholding that the 
"Executive Engineer had power to rednee 
the dimensions of the sluice under the 
provisions of the Irrigation Aot, and this 
raises geveral points which I will take in 
‘turn. The District Judge in deoiding the 
, 8rd issue proceeded mainly on the ground 
. that, under rection 3, elause (2) of the Act, 
the sluice or -outlet, through which the 
“water is supplied from a canal toa water- 
sourse not maintained at Government ex. 
pense, is expressly exeluded from the works 
which are part of a water-sourse, and that, 
therefore, its size would appear to be a matter 
solely for Government which’ maintain 
;the oanal to determine. I think this aon- 
_tlusion clearly sontravenes the general prin- 
ciple that Statutes, which eneroash on the 
‘sights of the subjest, must be strictly oou- 
. Birued, and that the presumption is that 
the Legislature, if it desires to sonfiseate 

- property, will manifest it plainly, if not in 
express words at least by olear implies. 
~ tion and beyond reasonable doubt. (Maxwell 
on the Interpretation of Statutes, 3rd Edi- 
- tion; page 101). -It is soarcely conseivable 
that the Legislature would intend to deprive 
- thé owner of- a Water-oourse of vested right 
“bya mere definition elause like sestion 3 
(2) and I san see nothing whieh supporta 
puch &^sonstruetion of it on the sontrary, 
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there isan obvious reason for exeluding & 
sluice from the definition of —wuter-eourse, 
vig, that itis so elosely sonnested with the 
supply of water from tbe canal that ita 
maintenance in a fit state of repair is a 
matter purposely kept in the hands of Govern: 
ment and not imposed on the owner of 
the sourse under geotion 21 (b). Accord. 
ingly, in my opinion, if the reduotion of the 
size of the sluise does result in a decrease 
of the water-supply to whieh the plaintiffs 
are entitled, then the mere fact of the sluice 
being part of the aanal works cannot be 
relied on as justifiontion for interference 
with the plaintiffs right. It is necessary, 
therefore, to see whether there is any other 
provision whioh justifies the Executive Engi» 
neer’s action, if it results in an undue 
interference with the supply of water whish 
the plaintiffs are entitled to have frcm the 
canal. Another seotion of the 'AÀot on 
which the District Judge relies, ' ig seotion 
28 and in particular olauses (c) and (d) of 
that section, He holds that the stoppage of a 
supply under those elauses covers a partial 
stoppage as well as a complete stoppage. 
Thia, however, in my opinion, is opposed 
to the ordinary meaning of the word 
"stop, whioh- is defined in Webster's Dio- 
tionary as “to olose, (an apeture) by filling 
or obstrusting; to obstruct, render impasa- 
able.’ Moreover, it is noticeable that 
in-olause (c) of the proviso to section 
31 the word “stoppage” is followed by 
the words "or diminution of any supply 
of water.” If, therefore, it was intended to 
cover the ease of a partial stoppage in 
section 28, it is natural to exeept that the 
Legislatpre would have used the words 
"shall not be stopped or diminished" in- 
stead of the words "shall not be stopped." 
The words “whenever and so long as it 
is necessary to do in order to," ete, in 
elausea (c) and (4) also obviously eon; 
template a temporary stoppage.and nof a 
permanent one, Even, therefore, if stop 
ineludes diminish, it would not justify 8 
permanent reduetion in the size of a 
sluice of the kind now somplained of. Nor 
is there anything in the provisions of 
that sestion whieh, to my mind, are inapplix 
cable to an entire stoppage of the supply 
of water. -Olause (c) eovers the ordinary 
ease of a supply to 4 being temporarily 
stopped tó let^ B or O gat his proper 
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supply of water, as shown by the words 
by rotation". And in sases under slause 
(d) an entire stoppage would ordinarily 
be ealled for. I do not think, therefore, 
that sestion 28 can be relied on as an 
absolute justifisation for permanently dimi- 
nishing the supply of water, in the way 
in which this has been done. Nor is 
there anything in section 21; whish can 
affect this question, unless there are rele. 
‘vant rules made by the Governor in 
Counsil under seotion 70 whieh might be 
relied upon as part of the terms on whish 
the plaintiffs are entitled to have a supply 
‘of water under olause (d) of that seotion. 
‘But ro such rules have been pointed out 
to us, and in another ease of a similar 
kind which was tried by me no suah rules 
‘were found. to have been made. Section 
21 (d) gives the owners of a water course 
the right to have a "supply" of water by 
sash water-sourse, but (apart from the 
possibility of rules under section 70) lays 
down nothing as tothe extent of supply. In 
my opinion, that is evidently intended to be 
controlled under section 27, subjest to the pro- 
visions of sestions 28 to 30 and the general 
law relating to easements. In 1879, when the 
Bombay Irrigation Aet was passed, that 
‘law was the English Common Law on the 
‘subject, and naturally no reference would 
be made of it. Now that the Hasements 
Aet: of 1882 is the law, its provisions 
must, in my opinion, supplement those of 
the Irrigation Act. But, as provided in 
section 2 (e) of the Easements Ast, no- 
thing in that Aot ean derogate from any right 
of the Government to regulate the oollection, 
retention and distribution of «he water 
Howing collected, retained or distributed 
in or by any- channel or other work eon: 
structed at the publio expense for irriga- 
-tion, Subjeot to this, and sections 28 
to 30-of the Irrigation Act, the law on 
the extent of an easment whieh ia con- 
tained in seetion 23 of the Easements Aat, 
-governs the extent of the supply. to which 
an owner of a water-sourse is entitled. 
This sestion 28 lays down that the extent 
of any easement (other than one of ne- 
‘sessity) and the mode of its enjoyment 
‘must be fixed with referenee to the pro- 
bable intention of the parties and the 
purpose for whieh ‘the right was imposed 
pr aequirede It may be noted also that 
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the saying olause in  sestion 2 (a) 
of the Easements Act affects (1) the pro- 
vision in seetion 27 that the servient 
owner must not do any ast tending to 
restrict the easement, and (2) the restrie- 
tion in sestion 31 that he may obsiruoet 
the user only on the servient heritage. 

In my opinion, therefore, the question at 
issue between the parties cannot be disposed 
of on the ground on which the Distrist Judge’s 
deoree is based. It is unnecessary in this view 
to consider whether the provisions of sections 
21 and 29 of the Irrigation Ast operate 
retrospestively so as to affeet water-courses' 
sonstrusted prior to the commencement of 
the Aot, but I certainly see no reason to 
differ from the answer in the affirmative 
given by the District Judge. The only 
other question sonneoted with the Irrigation 
Act that arises is, whether the lower 
Court erred in holding that the plaintiif's 
alaim for damages was barred by seotions 
31 and 38 of the Irrigation Aot, Sestion 
31 expressly refera only to sompensation 
which may be awarded in respeot of any 
substantial damage oaused by any of the 
powers conferred by the Irrigation Ast, 
and, on the view taken by me that the 
narrowing of the sluise is notin exereise 
of any power conferred by the Ast, this 
seotion clearly eannot oust the jurisdiction 
of the Court to deside the plaintiffs! olaim 
for damages for an alleged illegal ast, 
Section 35 no doubt enables a petition 
‘for oompensation to be presented to the 
Collestor in a ease of a kind there eon. 
templated; but, if does not provide that 
the petitioner is presluded from seeking 
eompensation otherwise, and if would, I 
think, be absurd for the plaintiffs to 
expect to get any sompensation from the 
Colleotor in a ease of this kind, where 
the action of the Executive Engineer is alleged 
by the defendant to be legal. Seotion 38 
applies to claims for sompensation . under 
the Irrigation Aot, whereas the present 
olaim is for oeompensation for an aot 
alleged to be illegal and not justified by 
the terms of the Act. These provisions 
must, under the ordinary rule of eonstrua- 
tion, be sonstrueted strietly, and in favour 
of the plaintiffs’ right to resort to the 
Civil Courts, 

In my opinion, therefore, tha plaintiffs’ 
right to the relief they seek depends mainly 
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on the question whether they baye an 
easement to receive a supply of water in 
excess of the quantity which they receive 
through the reduced sluice, but, even sup- 
posing they may have in the past been 
reseiving more than they now receive, still if 
the narrowing of the sluice is done in the legal 
exercise of the right of Government to regu- 
Jate the collection, retention and distribution 
of water in canals,as provided in sestion 2 
(a) of the Indian Easements Aot, then 
this would deprive them of a right to the 
relief they seek. There is also the ques- 
tion of the extent of the easemsnt under 
section 28 of the Hasements Aot to whioh 
I have referred. On this point a good 
deal may depend upon whether the water. 
course was permitted to be opened after 


the Irrigation Ast had come’into foroe for- 


the intentions of the parties would pre- 
sumably be affected by the provisions of 
that Aot And if it was an old water. 
course, Government may be able to prove a 
legal right by usage or otherwise to control 
the distribution of water by narrowing 
sluises, eto., a3 pleaded in paragraph 6 of 
defendant’s written statement, 

I would, therefore, reverse the deoree 
of the lower Court, and, as the suit has 
been decided on a preliminary point, re. 
. mand the ease under Order XLI, rule 23, 

Civil . Procedure Code, for re-admission by 
ihe lower Court and for determination of 
the suit with reference to the following 
issues, which have been framed in sonsult- 
ation with the Pleaders of the parties. 

(1) Have plaintiffs an easement by 
grant or prescription to receive a supply 
of water in excess of the quantity whioh 
they receive through the reduoed sluice P 

(2) Has the plaintiffs’ supply been reduced 
to less than whatthey are entitled to under 
guoh easement P 

(3) If so, has defendant the right to 
reduce the plaintiffs’ supply of water from 
the canal to the extent to whioh it has 
been reduced P 

(4) If not, what damages, if any, have 
the plaintiffs suffered. 

(5) General. 

“ Costs to be sosts in the cause. 

Case remandéd for re trial, 


° Qase remanded. 
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ALLAHABAD HIGH COURT. 
Seconp Civin Appear No. 1241 or 1917. 
July 27, 1920. 

Present :— Mr. Justice Tudball, Mr. Justice 
Ryves and Mr. Justice Gokul Prasad. 
MOLLO AND ANOTHER— PLAINTIFFS— 
APPELLANTS 
Versus 
RAMLAL AND OTHERS— DEFENDANT8— 


RESPONDENTS. 

Res judicata--Revenue Court, decision of, as to 
status of tenant—Subsequent suit in Civil Gourt for 
declaration of occupancy tenancy, whether maintain- 
able. 


Where a Revenue Court decides in a rent suit 
that the status of a tenant is that of a sub-tenant, 
that decision is binding on a Civil Court and 
operates as res judicata to bar a suit brought subse- 
quently in the Civil Oourt by the tenant for a 
declaration that he is an occupancy tenant. [p. 777, 
cols. 1 & 2,] 


Second appeal from the deeree of the 
Subordinate Judge, Budann, dated the 
16th of August 1917. 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. Durga Oharan Banerji, for the Re- 
spondents. ` 


JUDGMENT.——The fasts of the oase out 
of whioh this appeal has arisen are as 
follows :;-One Hulasi was resorded as an 
osoupancy tenant of a sertain holding for 
many years prior to 1300 Fasli (correspond 
ing to A. D. 18:3). In 1801 Falsi there 
was a new settlement and the names of Pitai 
and Reoti, the sons of Dudha, were resorded as 
oocupanay tenants of that holding and the 
name of Hulasi was removed. Apparently, 
the latter continued in possession besause in 
the year 1898 Pitai and Reoti issued a notice 
of ejectment against him whish he proseeded 
to aontest under section 39, Aot XII of 181. 
The Revenue Court desided in favour of 
Hulasi that he was the oconpanoy tenant and 
no appeal was preferred from that deoisicn, 
In the year 1915 Ram Lal and Dudha, 
the sons of Pitai, and Budha, son of Reoti; 
sued the present plaintiffs-appellants and 
their brother Ghasi for arrears of rent. 
This suit was in respeot of one of the plots | 
(No. 851) whioh constituted Hulasi’s holding. 
Budha, Mula and Ghasi are not the descend. 
ants of Hulasi but are the sons of his brother 
Nain Sakh. The elaim was based on the 
allegation that these nephews of Hulasi were 
qub-tenants of the land, holding from the 
plaintiffs therein. The Assistant Colleotor 
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of the First Class in whose Court the suit for 
rent was brought desiled in favour of the 
then plaintiffs, In that ease the defendants 
pleaded that they were not the aub-tenants 
but that they were the actual oseupancy 
tenants of the land itself. The osse was 
desided on the 5th of May 1916, An ex- 
amination of the judgment shows that after 
Hulasi's death these persons, the nephews, 
slaiming to be the heirs to his ossupaney 
holding, took possession of it, that a suit for 
ejestment was brought against them by the 
landlord in 1914, that it was held that they 
had not tnhertied the ocoupanoy rights and 
they were ejested. In view of this subsequent 
decision of 1914, and in view of the evidense 
before him given by the Patwari, the 
Assistant Collector held that they were the 
sub-tenants of the plaintiffs in that suit and 
deersed the snit for rent. Thereupon, the 
present plaintiffs, two of the then defendants, 
brought the present suit in the Civil Court 
for a dealaration that they were the ossupanoy 
tenants of the land as against the defendants 
who were the plaintiffs in the rent suit, It 
isto be noted that the Zamindar intentionally 
has not been made a party to this auit 
although he is vitally interested in the 
matter, One ofthe three brothers "did not 
join in the suit and was made a pro forma 
defendant. The suit relates to one of the 
plots No. 851. The reat of Hulasi’s holding 
is not in dispute and, in view of what we 
have said regarding the ejestment proseed- 
ings taken by the landlord, it could not be 
involved in this suit. 

The Court of firat instanase decreed the 
plaintiffs’ olaim. The lower Appellate Court 
has dismissed the elaim. It has *held that 
the decision of the 5th of May 1916 is 
res judicata and it is not open now to the 
plaintiffa-appellants to re-raise the point. 
We think the ease is governed by “the 
deaision of this Court in Kishore Singh v. 
Bahadur Singh (1). There can be no doubt 
whatsoever that in the present oase an attempt 
has been made in the present suit to get 
round the desision of the Rent Court that the 
plaintiffs are the sub-tenants. In the report 
ed ease the previous suit in the Revenue 
Court was one in ejestment but we do not 
think that that ean make any differense 
to the principle applied and we do not think 


- (1) 48 Ind, Uas. 470; 16 A, L, J, 098; 41-À, 97. 
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that the Civil Court is empowered to go 
behind the Rent Court's decision or to set it 
aside, It will be noted that the former 
desision of 1898 in favour of Hulasi had ita 
full effest, but the subsequent decision was 
not sontrary to the former desision of 1898. 
It was based on different faota and was 
desided in favour of the plaintiffs on the 
ground that the sons of Nain Sukk had 
not inherited the ocoupancy tenure of Hulasi, 
There is no necessity, therefore, to hold which 
of these two doesisions is binding for they 
do not elash. In our opinion there is no 
forse in this appeal and the suit has been 
rightly dismissed. We, therefore, dismiss 
this appeal with sosta, 


Appeal dismissed, 


PATNA HIGH COURT. 
LgrTERS PATENG APPEAL No. 598 or 1919. 
August 18, 1920, 

Present: —Sir Dawson Miller, Ke., Ohief 

Justiee, and Justiss Sir B. K. Mulliok, Kr. 
Dg. INDER LALL —APPELLANT 

versus ; 
Musammat RAM SURAT KUAR AND OTHERS. 


— R9sPONDENTS. 
Limitation Act (IX of 1908), Sch.I, Art. 142— 
Ejectment suit—Narrow strip of unenclosed land — 
Possession ~Presumption — Limitation, 


In a case for ejectment the plaintiff, where the 


‘defendant is proved to be in possession, must in 


addition to proving his title make out that the 
dispossession took place within 12 years of the suit, 
that is to say, that he wasin possession and was 
dispossessed within that period. Possession, however, 
is not necessarily the same thing as user and if 
the land is of such a nature as to render it 
unfit for actual enjoyment in the usual modes, 
for instance, a narrow strip of wunenclosed land 
adjoining a public lane, it may be presumed that 
the previous possession of the plaintiff continued 
till the contrary is proved. This presumption is e 
presumption of fact. It is by no means conclusive, 
and whether it should be applied or not must depend 
upon the facts of each particular case. [p. 775,001. 2,] 
* 


Letters Patent Appeal against the dasision 
of Mr. Justioe Adami, dated the 30th May 
1919, affirming a decision of the District 
Judge of Patna, 
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Mr, Sushil Madhab Mullick, for the Appel. 
ant. - 
Messrs. P. N, Singh, N. O. Sinhaand N, O. 
Ghosh, for the Respondents. 

JUDGMENT, 

MiILLER, O, J.— This appeal, whieh is pres 
ferred under the Letters Patent, from a 
desision of a single Judge of this Court 
dated the 30th May 1919, arises ont of 
a suit instituted by the plaintiff Musammat 
Ram Surat Kuar in the following eiraum- 
stances. The plaintiff was a lease-holder 
of a eertain house in Mahalla Lalbagh 
in Patna City within the Zemindary of the 
defendants Nos. 1 to 7. Immediately to the 
south of her bouse was a plot of land some 
60 feet long by 9 feet wide whioh has 
been referred toas Plot A and is so describ- 
ed in the plan annexed to the plaint, the 
plaintiffs house being referred to as Plot 
B. The plaintiff purehased the lease of- 
her house on the 18th July 1912 from 
tenants of the defendants. The house was 
in a dilapidated condition and wishing to 
re-build and extend it she purohased the 
lease of Plot A from Moulvie Muhammad 
Wahid who was then a tenant, Muhammad 
Wahid's title dated from the year 1889 
he having . purehased from Aklu Tamoli 
under a registered Kobsla in that year. 
Aklu Tamoli was a tenant of the defend. 
ants. In  Aklu Tamoli’s time there had 
been some sort of ‘a house  erested on 
the land but this bad long sinoe disappeared, 
the suggestion being that the plot was 
original of larger extent and that the 
southern portion had been taken over by 
the Patna Municipality, some years ago, 
for the purpose of making a lane anda 
drain alongside it andthat the house was 
then pulled down. However that may be, 
and there is no direet finding on the ques. 
tion, there does exist at present a publio 
lane and a drain immediately to the 
south of. Plot A whioh, as already stated, is 
only 9 feet wide and hardly suitable in 
its present condition for building purposes 
except to an owner of an adjoining plot. 
Some five or six years before the suit was 
instituted the defendant No. 8, Ram 
Khelawan, erested a hut upon a portion 
of Plot A. Aosording to the plaintiff, 
this was done with the permission of 
herself or her predecessor-in title : aesord. 
ing to the defendant Ram Khelawan 
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settled there by permission ofthe defend. 
ants who are the  Maliks. Sometime 
shortly after the plaintiff’s purehase, the 
defendant petitioned the Municipality for 
permission to enelose with a wall Plot A 
together with certain other properties of 
theirs adjoining. The plaintiff objected and 
herself applied for permiasion to build upon 
the said plot. The Munisipality refused 
both petitions until the titleof the sontest- 
ing parties should be deslared by a Civil 
Court. This happened at the end of 
September 1916 and on the 16th February 
1917 the plaintiff instituted the present suit 
slaiming a deolaration of her right to the 
said land and sonfirmation of her posses. 
aion., Alternatively, if she should ba found 
to be ont of possession, she slaimed to be 
given possession by dispossessing Ram 
Khelawan or any other person who might 
be sonsidered in possession. The plaintiff's 
elaim included osertain otherrights in son- 
nestion with her rights in Plot B, but we 
are not eoncerned with those in the present 
appeal. — 

Various defenses were raised to the 
nation by the written statement, the plaint- 
iff's title being impugned. The defendants 
further ebntended that the land in question 
was and always had beenin their possession 
and that Ram Khelawan was in possession 
with their permission, and that the suit 
being one in ejeotment neither the plaintiff 
nor her predesessor-in-title, assuming title to 
be good, had bad any possession over the land 
for the last 12 years. 

Before the learned  Munsif who tried 
the ease both parties put forward evidences 
in supporte of their plea of possession both 
during and before the 12 years preseding 
the suit. The learned Munsif found that. 
the plaintiff's title was established and it 
is not disputed that whilst Aklu Tamoli's 
house was on the land heand his successor 
Wahid were in possession. This, however, 
was more than 12 years before the com- 
management of the suit. Some evidence on 
behalf of both parties was given aa to 
growing vegetables and letting out a toddy 
tree  whish stands upon the land, but 
the evidence of both parties’ in this 
respeot was rejested. The learned Munsif 
also found that Ram Khelawan erested his 
hut or Jhopra on the land about five or six 
years before the date of the suit with the . 
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permission of the defendanta whioh was 
during the time of Muhammad Wahid’s 
lenansy. This was the only evidenee which 
was aosepted showing any active user of 
the land during the 12 years antesedent 
to the suit, The learned Munsif thereupon 
held that, in his opinion, it must be held that 
Wahid was dispossessed by the defendants 
sometime after his purehase. This is in 
terms a finding that the plaintiff, or rather 
her predesesgor-in-title, was dispossessed 
within 12 years of the date of the suit 
and having so found it seems to me that 
the date of dispossession having been thus 
determined he onght to have held that the 
plaintiff had made ont her sase. Artiole 
142 of the Sehedule to the Limitation Aet 
presoribes the period of limitation in a 
suit for ejestment, which is 12 years from 
the date of dispossession or discontinuance. 
He went on to consider, however, whether 


the plaintiff had proved aotual user within’ 


the last 12 years. He eonsidered the evi- 
denee put forward on her behalf as to growing 
vegetables and so forth and same to the gon- 
elusion that there was no evidence of astual 
possession within 12 years and dismissed the 
guit. 

On appeal’ to the Distrist Judge, hf agreed 
with the Munsif in his finding that the 
plaintiffs title to the land had been estab. 
lished as well as the possession of Aklu 
Tamoli He found, however, that the 
land in question being a mere strip of 
Parti land whioh was useless for any pur- 
pose except building, and then only after 
one of the adjoining plots had been acquired, 
it sould not be expested that any nets of 
possession should be in evidenca * and that 
the oase was governed by desisions such 
as that of Mahomed Ali Khan v. Khaja 
Abdul Gunny (1) and Raj Kumar Roy v. 
Gobind Ohunder Roy (2) and that it must be 
presumed that the possession of the plaint- 
iff whieh had been established in the time 
of Aklu; when coupled with title, continued 
so long as there is no evidence to thë contrary 
and he deoreed the suit. 

From that deoision an appeal was preferred 
to a single Judge of this Court who affirmed 


(1) 90, 744 CF. B.j; 12 0, L, R. 257; 4 Ind. Dec. 
(N. 8.) 1146, 

(2) 19 O. 660 (P, 0.); 10 I, A, 140; 6 Sar. P, 0, J. 
140; 9 Ind, Deo. (N.58) 888... - cc i 
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the desree of the learned Distriet Judge and 
dismissed the appeal. 

From that desision the present appeal 
is brought. It is not disputed by the 
respondent that in a ease for ejestment 
the plaintiff, where the defendant is proved 
to be in possession, must, in addition to 
proving his title, make out that the dis. 
possession took place within 12 years of 
the suit, that is to say, that he was in 
possession and dispossessed within that. 
period. The appellant relied upon that 
class of cases of which Mohima Ohunder 
Mozoomdar v. Mohash Ohunder Neogt (3) is an 
instanoe, In that and in similar gases of a 
like import where it has been held that in 
the absense of any direst evidonee of sets 
of possession within 12 years the plaintiff 
although proving his title must fail, the land 
in suit has been either oultivated land or of 
such a character that acts of possession in the 
ordinary way ought fo be easily obtainable. 
In such eases it has invariably been held’ 
that, iu the absense of any evidense of 
actual possession, the plaintiff fails to satisfy 
the burden east upon him. Possession, however, 
is not nesessarily the same thing as user 
and if the land is of sueh a nature as to 
render it unfit for &etual enjoyment in the 
usual modes it may probably be presumed 
that the previous possession of the plaintiff 
continued till the osontrary is proved. This 
presumption is a presumption of faat. It 
is by no means sonalusive, and whether it 
should be applied or not must depend upon 
the fasts of eash pariisular oas, In Raj 
Kumar Hoy v. Gobind Ohunder Hoy (2) 
(ubi sup) the land in suit was re-claimed 
Bhil. For 10 years antesedent to the suit 
the defendant's possession was established. 
The plaintiffa proved their title aud a 
previous possession some 24 years before 
the institution of the suit. The High Court 
took the view that the evidenes did not 
enable them to find that.either party was 
in possession during the firsb two  yeara 
of the 12 but that it must be presumed 
that the earlier possession of the plaintiff 
coupled with title had continued until the 
oontrary was shown Their Lordships of 
the Privy Counoeil assumingethat the burden 
of proof lay upon the plaintiff to the 


~ (8)160:478 (P.O); 16 I, A. 23; 6 Sar. . P.O, J, 
821; 8 Ind, Deo, (5. s.) 812% > - À 
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extent -dortended for by the defendants 
eame to the sonelusion that he had anffi- 
siently -diseharged;it and the desision may, 
perhaps, be ‘regarded as one of faot but, 
with regard to’ the aonelusions arrived at 
by the High. Court, they said, * After 
hearing a great deal-of argament to impugn 
the view of the High Court their Lordships 
are not disposed to differ from it. It is 
in sesordariee with the desision in the case 
of Runjeet Ram Panday v. Goburdhun Ram 
Panday (4), & oase which fell under the 
Limitation: Aet passed in 1853 when the 
plaintiff [ag pointed out in Karan Singh.v. 
Bakar Ali- Khan (5) ] waa subject to a burden 
of proof heavier than that established by the 
Limitation Acts of 1871 and 1877,” 


In. Mahomed Ali Khan v. Khaja Abdul 
Gunny. (1), the majority of the Full Bench 
laid down that, " where land has been 
shewn to have been in a oondition unfit- 
ting it for astual enjoyment in the usual 
modes at such a, time and under such 
eiroumstanses that that state naturally would, 
and probably did, sontinue till withiu 12 
years before the suit, it may properly be 
presumed that it did so continue, and that 
the plaintifi’s possession continued also 
until the contrary is shewn.. This presump- 
tion seems to us to be reasonable in itself 
acd in aseordance with the legal principles 
now embodied in section 114 of the Evi. 
densa Act.” 

The question in the. present ease appears 
to. me to be one, really of fact which has 
been decided by the learned Distriet Judge, 
and the question ir, whether the oondition 
of the land in suit is suoh as to render 
it unfit for actual enjoyment in the usual 
modes. The learned Judge has found that 
it was. If so, the prinoiple enunsiated in 
the last mentioned case is clearly appliaable 
and, if the presumption of the  ;laintiff's 
possession is to be applied, it follows that 
she satisfied the burden cast upon her, It 
is sontended, however, ‘that the fasts found 
are not sufficient to esfablish the Judge’s 
sonolusion that the land was not fit for 
actual enjoyment in the usual modes. In 
my opinion, thist contention cannot be es- 
tablished. Thé land in suit, although at one 


e 
(4) 20 W. R. 26 (P. O.). 
| (6)6 A. (P. C.; 9 I; A, 99; * Sar, P, O. jJ. 882; 2 
Ind, Dec. (N. a.) 1044,  . 
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time when of larger dimensions was aapable 
of enjoyment for building purposes, was at 
the material time in question’ in this suit 
& narrow strip of Parti land adjoining a 
publie lane and its uses, if any, were of 
an extremely limited oharaoter, It was 
open to the publie; unenelosed and alto- 
gether unsuitable for agriculture or growing 
vegetables or other produse. The attempt 
to establish sueh a use on both sides failed 
and in its present oondition it is unflt 
even for building purposes. It might be. 
put to sertain limited uses sueh as that 
in faet for which. Ram Khelawan appears 
to have ossupied it. But any demand for 
this land for sush a purpose must, in my 
opinion, be taken to be of a very limited 
nature and: not such as would, in the 
ordinary sourse, commend itself to the owner- 
of the adjoining house. I ean see no 


‘differenes in prinsiple between the fasts 


presented in the present case and eases 
where land is of a Jungly nature or so 
eovered by water as to be ineapable of, 
eultivation or user in the ordinary way, 
I think this appeal should be dismissed with 
eosts. 


MULLIOK, J.—I agree that this appeal 18 
eonoluded by a finding of fast and must 
be dismissed. I would, however, desire to 
add that 1 am still of opinion that the 
law has been correctly stated in Bhtkhad 
Bhunjan Narain - Tewari v. Upendra Nath 
Boy (6), whieh follows the decision in 
Bhuban Mandal v, Jugal Kishore, Appeal 
from Appellate Dearee No, 723 of 1917 to 
whioh l was a party. In every oase the 
Court may draw a presumption as to 
possession from title. It is a presumption 
of fact whieh the Evidenoe Aot expréssly 
warrants by seotion 114. Section 4 of the 
Aot enacts the Court may regard the faot 
ag proved unless and until it is disproved 
or may eall for proof of it. The disere- 
tion of the Cou:t is to be exercised with 
due regard to the nature of the land and 
the evidensa in the ease. 

The judgment in the ease of Fakira Lal 
Sahu v. Munshi Ram Okaran Lal (7), to 
whish also I was a party, is not inconsisterit 
with this view when examined in relation 
to the  faets of that oase: There the 


- (6) 51 Ind.-Cas.-801; 4 P. iL, J. 468; oye Pat. bu 
` (7) 86 Ind. Cas. 654; 1. PL. J, 146. " : 
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Court of first appeal deslined to draw any 
inferense as to possession from mere title 
and that finding was held to be final in 
sesond appeal, 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 

. Sroonp Cirviz AprgAL No, 1665 or 1918, 
July 22, 1920, 
Present;— Mr. Justice Tudball and 

Mr, Justice Sulaiman. 
MANGRU AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
PARSOTAM DAS-—PLAINTIEF—- 


RESPONDENT. 
Muhammadan Law —Pre-empition —Talab-i-muasibat, 
what constitutes, 


In the absence of other ciroumsbances, & mere 
statement by a person that he has a right of pre- 
emption, does not amount to a valid first demand 
as required by the Muhammadan Law. [p. 778, col 1.] 

Plaintiff, pre-emptor, on hearing ofa sale, to pro- 
empt which he brought the present suif, used the 
following expression: —“I have a right of pre-emption, 
how will ‘the vendees take it:” ` 

Held, that the aforesaid expression did not amount 
to a talab-iemuasibat either in express terms or by 
implication, as required by strict Muhammadan 
Law. [p. 778, col. 1,] 

Seaond appeal from the decision of the 
Subordinate Judge, Benares, dated the lith 
September 1918, 

Mr, Peary Lal Baner.i, for the Appellants. 

Mr, Sital Parshad Ghosh, itor the Respond- 


ent. 

JUDGMENT,—T his ia a defendants’ appeal 
arising out of a suit for pre-emption of a 
house situated in the City of Benares. It 
appears that one Lashhman Parsad originally 
owned a house which stood on the site on 
whioh the present house stands. On his death 
le was either sucseeded by his twodaughters 
or two daughters’ sons, Chandraman Prasad 
and Bishunath Prasad, who were then minors, 
Sital Prasad, father of Chandraman, appears 
to have acted as their guardian, On the 


Sth of Jannary 1901 Sital Prasad exeouted a. 
usufrnetuary mortgage-deed of the housa. 


left by Lachhman Prasad in favour of the 
defendants for a .Snm.of Rs, 125, The 
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mortgage-deed provided that the mortgagee 
would be entitled to demolish the house 
whish then stood and re-build it and that 
the mortgagor would not be allowed to 
redeem the house without the payment of 
the sosts of the new  construetion. Ever 
sinse 1901 the defendants had been in 
possession of this house and spent nearly 
Rs. 4,0023 in building a new house on the 
old site. On Chandraman and  Bishunath 
attaining majority they seem to have put 
forward some slaim to this house and in 
order to settle this matter the defendants 
obtained two sale-deeds, one dated the 13th 
of June.1916 from Sital Prasad and Chandra. 
man Prasad for .& sum of Rs. 400 and 
another, dated the 7th of Juty 1916 from 
Bishunath Parshad of half the house for 
Rs. 125, The present suit was brought 
to preempt the first sale-deed. On behalf 
of the defendants the plaintiff's right to 
pre.empt, as well as the faot of his having 
made the necessary demands, were denied, 
It was further pleaded that the sale deed 
of the house had been taken with the. 
advios of the plaintiff and that the plaintiff 
was actually estopped from bringing this 
claim. It was also pleaded that, inasmuch 
as the defendant had besome a ao sharer 
by virtue of the second sale-deed, dated 
the 7th of July 1916, he had a preferential 
right of oiaim over the plaintiff and the 
suit should be dismissed. The Court of 
firat instanee, holding that the plaintiff had 
actively assisted the defendant in taking the 
sale-deed in dispute and was estopped from 
putting forward his alaim for pre emption, 
and, also holding that  the'fplaintiff had 
failed to prove that he had made the demands 
in aesordanee with law, dismissed the suit, 
The plaintiff appealed from the deoree of 
the first Court and the lower Appellate 
Court set aside that desree and decreed 
the suit. The defendants have some in 
seaond appeal to this Court and on their 
behalf the decre» of the learned Subordinate 
Judge is challenged. The learned Subordinate 
Judge,on the question of the performansee of 
the demands, has set aside the finding of the 
first Coart and recorded a finding that he had 
no reason to diebelieve the plgintiff's witnesses 
and has held that the  plaintiff-appellant 
had proved the faot of his h&ving made the 
two demands. He has also held that it is 
net open to the defendants to base their 
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right under the second sale-deed, and that . 


even if it were that deed sonfers no title 
on them. 

So far a8 the question of faot is concerned, 
we are bound to aesept the finding that 
the plaintiff did make the demands as 
he said he did, however .perverse if may 
be, though we are constrained to say that, 
in our opinion; the finding arrived at by 
the learned Subordinate Judge, in view 
of the eireumstanees mentioned by the first 
Court, was perverse, There is, however, this 
diffieulty in the way of the plaintiff. His 
gase was that, some ten or eleven months 
after the execution of the sale-desd, when 
he was sitting in his batthak and attending 
to hie. son who was lying ill on a bed 
he learnt of the sale from one Talsi by 
means of questions and answers reduced to 
writing, and on hearing of it he used the 
following expression:— { have a right of 
pre-emption, how will Mangru and Mahngi 
take it?" This was all that he did on 
the oesasion that he first heard of the sale. 
His sase was that, subsequently, he went 
to the house in question and made the sesond 
demand as required by law.. In onr opinion, 
the expression used by the plaintiff does 
not amount to a valid first demand as 
required by law. All that the words used 
by him mean is, that be had a right of 
pre emption in that house and if he ex- 
ercised that right it would be impossible 
for the defendants to retain that house. 
This amounted simply to a statement of 
fact that he had a right of pre-emption in 
that house. That he had a right is now 
found to be correct. But a person may 
have the right and yet not exersise it. A 
mere statement that he has a right sannot 
amount toa demand of pre-emption, unless, 
perhaps, there be other sireumetances whioh, 
eoupled with that statement, may justify 
the inference that & demand was made. 
As was held in the oase of Muhammad Abdul 
Rahman Khan v. Muhammad Khan (1), "To 
say I am the pre-emptor and my right extends 
to the land" is not sufficient to sonatitute 
a talab-t muastbat within the meaning of the 
Muhammadan Law. Also see Baillie’s 
Muhammadan Law, Volume I, page 487 and 
Ameer Alií's Muhammadan Law, Volume I, 
page 724, 4th “Edition. The point for our 


(1) 10 Iud, Cas. 770; 8 A.L. J, 270, 
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eonsideration is, whether the words whieh ` 
he used  eonstituted the talab t-muasibat 
either in express terms or by implieation, ; 
Apart from the expression used by him, . 
there are no other oireumstaneos from whish 
we oan gather that, at the time when he 
says he made that statement, he intended to 
make an immediate demand for pre-emption. 
The subsequent demand might be valid 
but if the firat demand was defestive his 
suit is bound to fail. In our opinion, in 
this oase the plaintiff has failed to prove 
that he made the first demand as required by 
stricf Muhammadan Law, t is true that 
his alaim was based .on a austom of pre- 
emption but even under. this eustom the 
rules of Muhammadan Law were applicable 
and, therefore, the oase in governed strictly 
by Muhammadan Law. In this view of 
the ease this appeal susseeds. It is not, 
therefore, nesessary to decide the other points. 
We accordingly allow the appeal, set aside 
the deeree‘of the lower Appellate Court and 
restore that of the Oourt of first inatanse: 
with oosts throughout insluding in this Court. 
fees on the higher soale. 


Appeal allowed, 


CALOUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Deorer No. 302 
or 1918, 
Marah 15, 1920. 
- Present; —ajustiso Sir Ernest Fleteher, KT., 
and Mr. Justice Ghose. : 
Tar SECRETARY or STATE rog INDIA 
IX COUNCIL —DxrENDANT— 
APPELLANT 
versus 
Hoy JATINDRA NATH CHOWDHURY . 
AND ANOTHER—PLAINTIFFS— RESPONDENTS. 
Bengal Alljwien and Dilwvion Act (IX of 1847), s. 
0, applicability of, to lands granted by Government 
on lease— Bengal Regulation, III of 1828, s. 10 — Suit 
to declare invalidity of proceedings under Act IX of 
1847, nature of. 


Where lands are granted by Government on lease 
in which no distinction is made between "reni" and’ 
"íevenue" and the parties stand towards each other 
in the position of lessor and lessee, such lands do 
not comprise on “estate paying revenue directly to, 
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Government” within the meaning of section 6 of 
the Bengal Alluvion and Diluvion Act:any acquisi- 
tion to such landa forms part of the leasehold, 
and consequently is not assessable with revenue 
under that Act. lp. 782, col. 2.] 

A snitin the Civil Court for a declaration that 
certain proceedings under the Bengal Alluvion and 
Diluvion Act are a nullity cannot be regarded as an 
appeal under section IO, clause (3', of Regulation III 
of 1828 from the decision of the Board of Revenue 
which confirmed those proceedings. [ p. 781, col. 2,1 


Appeal against the desree of the Additional 
Subordinate Judge, Bakerganj, dated the 
27th of July 1918, 


FAOTS appear from the judgment. 


Babu Mohendra Nath Roy (with him Babu 
Serish Ohunder Ohowdhury, Junior Government 
Pleader), for the Appsllant.—The faots of the 
ease leading to this appeal by the defendant 
are as follows. The lands in suit were let 
out rent free in tjara to. one Debnath Roy, 
the predesessor-in-interest of the plaintiff 
in September 1839 for 20 years. In Novem- 
ber 1856 Debnath exeouted a Kabuliyat 
to the Government in respect of the said 
waste lands within defined boundaries for 
99 years from the date of the original tjara. 
In April 1870 one Prosanno Kumar Ray 
Ohaudhuri exeonted a Doul Kabuliyat in res- 
pest cf the sams landa on the same? terms 
and conditions as in 1856. In 1905 new 
maps of the raid lands were prepared on 
the basis of a survey held in 1900. It was 
found by the Government at that tims that 
the plaintiff had acquired a sertain quantity 
of land in exeess of those leased out by the 
two previous Kabnliyats: In 1914 proseed. 
inga were sommenced for the assessment of 
revenue of the exsess lands under seation 
6 of Act IX o£ 1847. The Board ofeRevenue 
deoided in Desember 1915 that the plaintiff 
must execute a fresh Kabuliynt in respest of 
the exeess lands and must pay additional 
revenue forthe same. The present suit has 
been brought by the plaintiff for a deolaration 
that the assessment by the Board of Revenue 
is illegal and «lira vires inasmuch as the 
lands assessed really formed paré of the 
land Ieased ont to the plaintiff by the 
previous Kabuliyats. The defense was that 
the lands were aseretions of the two large 
navigable rivers Sapleza and Baleswar which 
were the southern and western boundaries 
respestively of the lands originally let out 
and that, therefore,-the assessments were 
justified and legal, We also pleaded limita- 
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tion. My first point would be, that the suit 
is barred by limitation in view of sestion 24 
of Regulation Il of 1819. That seotion 
prescribes the period of limitation as one year 
from the date of the desision by the Board of 
Revenue. Jn this ease the Board of Revenue 
gave its decision in December 1915 and the 
suit was not brought till 20th January 1917, 
The suit is olenrly, therefore, barred by limita- 
tion. My next submission would be, that the 
proceedings under section 6 of Ast IX of 
1847 were not ultra vires and void inasmueh 
as they were in sesordanse with Regulation II 
of 1819, Regulation IH of 1828 and Aet IX 
of 1247, Refers to section 10, clause (3), of 
Regulation III of 1828 As a necessary 
eorollary it would follow, therefore, that the 
onus would be on the plaintiff to show that 
the proeeedings are ultra vires and void. The 
plaintiff did not make it his sase in the Court 
below that the lands formed part of hia 
leasehold Jand. Further, the record shows 
that the plaintiff had admitted these landa. 
as acoretions and were not part of the lease- 
hold lands. This appeal should be treated 
asa second appeal. Seotion 10, elause (3), of 
Regulation III of 1828 says that sivil suits 
against the decisions of the Board of Revenue 
should be treated as appeals. Therefore, the 
present appeal would be in the nature of a 
second appeal. Henee questions of faot 
cannot be gone into in this appeal. 

Sir Rashbehary Ghosh, (with him Babus 
Lalit Mohun Banerjee and Apurba Ohurn 
Mukherjee), for the Respondents.—As regards 
the question of limitation, the decision of 
the Board of Revenue was given in Desember 
1915. Our ease ts, that we eame to know of 
the order on 21st January 1916 when a notise 
of it was served onus. The suit was brought 
on the 20th January 1917. The allegation 
of notiae in our plaint has not been ohalleng. 
ed, Clearly, therefore, the suit is within one 

year from reseipb of the notiee and seannot 
be said to be barred. The oase im not 
governed by Aat IX of 1847. The position 
of the parties created by the lease is that of 
the lessor and lessee. Under the Aot, IK of 
1847, it must be shown that the Jand has 
been added to any estate paying revyenne 
directly to the Government, The Govern- 
ment had as owner of the lands leased out the 
lands under the terms of an ordinary lease 
to the plaintiff who oannot, therefore, be, 
oalted the holder of gn estate paying revenue 
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direstly.to the Government. There is no 
distinstion between ‘rent’ and ‘revenue’ made 
in the Kabuliyat. Henee proaeedings under 
gestion 6 of Àst IX of 1847 are ulira vires. 
(Then proceeds to diseuss the regularity of 
the proseedings) as regards the question of 
onus it lay on the defendant to show that the 
lands were soeretions. We never admitted 
them to be accretions, We took this point 
before the Collestor and that has been our 
ease all along. Refers to Maharaja of Bur. 
dwan v. Secretary of State (1), Prasunno 
T ud Roy v. Secretary of State for India 
2). 


“Babu Sirtsh Ohunder Ohowdhury, replied in 
brief, 


JUDGMENT,—This appeal arises out of 
an action brought by the plaintiffs against 
the Seeretary of State for India in Oonnail 
for a deslaration that sertain lands on the 
banks of the rivers Baleswar and Sapleza 
in the Distriet of Baekerguuge in respect 
of whioh Government revenue has been 
assessed under the provisions of Ast IX of 
1847, are within the ambit of Mahal Dab. 
nathpore, whioh is held by the plaintiffs 
under the Government on certain terms and 
eonditions mentioned in Exhibits 3 and H, 
dated the 19th November 1856, and the 
9th April 1870, respestively, and for a des- 
laration that the proseedings undertaken by 
the defendant for the assessment of the 
said revenue are illegal, and for various 
other reliefs mentioned in the plaint. The 
defendant by his written statement alleged 
that the suit was barred by limitation and 
that the lands in qusstion whieh had not 
been let out by G'overnment had been formed 
oüt of the beds of the two rivers mentioned 
above, dessribed as large tidal publis 
nagvigable rivers, and that the sams had 
been duly and properly assessed with revenue 
under the provisions of Ast IX of 
1847. 


The fasts shortly 
lows: — 

Certain lands in the Sunderbans were 
let out by Government on the lst September 
1839 rent-free in ara to one Debnath 
Roy, the Benamidar of the predesessor-in- 


stated, are as fol. 


n. 46 Ind. Cas, 305; 22 O. W, N., 872; 46 C. 390. 
2) 26 C. 792 at p. 808; 3 O. W. N. 696: 18 Ind. 
Deo. (x. 8) 107, 


INDIAN OASES, 


[1920 


interest of the plaintiffs, for a period of 20° 
years. In September 1853 Government 
promulgated sertain rules regarding the 
grant of waste lands in the Sunderbans 
and, in assordanes with the orders of the 
Board of Revenne, the #jardar Debnath 
Roy exeauted a Kabnliyat in respest of a 
grant by Government of an approximate 
area of 34,000 Bighas of waste land in the 
Sunderbans within certain defined bounda. 
ries, This Kabuliyat, whioh is dated the 19th 
November 1855 and whieh provided for a 
progressive rental], is Exhibit 3. Of the 
boundaries mentioned above, it is only 
necessary to refer to two of them, namely, 
on the south by the Sapleza river and on 
the west by the Baleswar river. It appears 
that between the years 1858 and 1867 
there were certain proseesdings before tha 
survey authorities and in the Civil Courts 
which are referred to in Exhibits F and G, 
and at last on the 9th April 1870, a Doul. 
Kabuliyat was exeeuted by one Prosanno 
Chunder Roy Choudhury in respoest of 33,441 
Bighas 17 Cottas and 7 Chittaks of Jungle 
lands, being the lands referred to abawa, on the 
bank of the river Bamni otherwise known as 
Sapleza. This Doul Kabuliyat (Exhibit H) 
which djd not in any way interfere with the 
terms and conditions mentioned in Exhibit 5, 
expressly stated that there would not ba 
allowed any abatement of the jama in the 
event of diluvion aud that Government would 
be entitled to realise arrears of the jama 
by publio auction of the lands referred to 
above and of sush moveable and immove- 
able properties as might bs in the posses- 
sion of the grantses. In 1900 the Govern- 
ment issugd oertain notifications under seo- 
tion 8 of Ast IX of 1847 diresting a 
survey to be made of the lands on the 
banks of the rivers and the sea-shore in the 
Distriot of Baekergunge, and thereafter new 
maps were prepared in 1904-05 of the lands 
on the banks of the rivers Sapleza and 
Baleswar. The map of 1870, sommonly 
known ag Ellison's map, referred to in 
Exhibits F and G, was oompared with the 
new maps and it is alleged that as a 
result of the comparison it was dissovered 
that oertain lands had been added to the 
lands eovered by Exhibits 3 and H, There. 
after, in 1914, proseedings were taken under. 
seotion 6 of Aot IX of 1347 for the. 
assessment of these lands wih revenue. 
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The proceedings under section 6 of Aot 
IX of 1847 were eventually confirmed by 
the Board of Revenue on the 20th Desem- 
ber 1915 with the result that the plaintiffs 
were salled upon to  exesute Kabuliats in 
respeot of the lands whiob, it was alleged, 
had been added to .their original landa. 
The plaintifs by their present suit ohal- 
lenge the legality of the prossedings under 
section 6 of Ast IX of 1847. The learned 
Subordinate Judge has found that the pro- 
seedings adopted in this ease were not in 
acsordanse with law and that it haa not 
been shown that the lands assessed were 
not ineladed in Exhibits 3 and H and 
has accordingly made the deoslarations asked 
for. 

On appeal, it has been contended before 
us on behalf of the Seoretary of State that 
(€) the suit is barred by limitation, having 
regard to the provisions of section 24 of 
Regulation II of 1819; (72) that the proceed. 
ings adopted for the purpose of assessing 
the lands dissovered on eomparison of the 
map of 1904.05 with Hllison's map of 1870 
were strictly in accordance with the pro- 
visions of Regulation II of 1819, Regu- 
lation III of 1828 and Aot 1X of 1847; 
(iji) that it had never been contended up to 
the date of this suit that the said lands 
were within the lands referred to in Exhibits 
8 and H; (iv) that the onus| was on the 
plaintiff to prove that the revenue autho- 
rities were wrong in the proseedinga referred 
to above, and (v) that this suit being one 
under section lO, sub-section 3, of Regu. 
lation III of 1828, must be and ought to 
have been dealt with as an appeal against 
the desision of the Board of Revenue, dated 
the 20th Desember 1915, 

We are not impressed with the point 
about the suit being barred by limitation, 
Assuming for the moment that Regulation 
II of 1819 has any applisation to the fasts 
of the present oase, the matter stands thus. 
The desision of the Board of Revenue was, 
as we have said, pronounced on the 20th 
Desember 1915. Under section 24 of 
Regulation II of 1819, the dissatisfied party 
is “entitled to sue any time within one 
year from the date of his being informed 
of the Board's decision." Now it does not 
appear when the plaintiffs were informed of 
the Board's desision,. but in the plaint it 
is stated (see paragraph 6) that the order 
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of the Board of Revenue was communi- 
cated io the plaintiffs by a notise ox the 
2lst January 1916, It is notieeable that 
this definite allegation of fact is not denied 
in the written statement and it may, there- 
fore, be taken to be admitted by the 
defendant. If that is so, then the suit was 
olearly within time, the plaint having been 
put on the file on the 20th January 1917. 

Before dealing specifically with the other 
points urged on behalf of the appellant, it 
may be useful to indicate onee more the 
nature of the present soit. The contention 
on behalf of the plaintiffs is that the 
entire prooeedings for the assessment of lands 
with revenue in the present coasa are a 
nullity. This resolves itself into the question: 
Is Aot IX of 1847 applicable at all in the 
oase of a lease of lands in the Sunderbans 
on the terms and  eonditions set out in 
Exhibits 3 and H,or is not the -relation 
between the grantor and the  grantee 
regulated by the terma of the contrast between 
the parties, subjest to the provisions of 
Regulation XI of 1825? 

The Government as ‘owner’ of the Sunder- 
bans (see seotion 13 of Regulation IIL of 
1825) granted a lease of certain lands for a 
period of 99 years from 1839 with a eovenant 
for perpetual renewal to Debnath Roy on 
A progressive rental, It is olear from slauses 
4 and 6 of the Kabuliat of 1856 that 
there is no distinotion drawn between ‘ rent.’ 
and ‘revenue’ in the document, and that the 
relation ereated by it between the parties is 
that of a lessor and a lessee. The grantee in 
this instanoe is not aliowed (see ExhibitH) 
to slaim an abatement of renton the ground 
of diluvion and he runs the risk, in the event 
of aosrual of arrears of the jama reserved 
by the dosument, of not only having the 
lease-hold interest sold by publio anotion 
but his other properties moveable and im- 
moveable sold as well, In these oiroumm. 
tances, it beaoomes material to enquire whether 
there is any room for the applioation of Aot IX 
of 1847. Under Act IX of 1847 it must bo 
shown that land has been added to any estate 
paying revenue direstly to Government, Ib 
is true that Mahal Debnathpore is registered 
in the Baokergunge Collestqrate as bearing 
Towzi No.4908, but we must look into the 
siraumstances of the origin of the grant. We 
are of opinion, having regard to the position 
of Government as owner of the Sunderbans, 
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and to the terms and aeonditions set forth 
in the governing dosuments, Exhibits 3 and 
H, that the grantee in this sase cannot be 
Said to be the holder of an “estate paying 
revenue direstly to Government.” If that 
is so, then section 6 of Aot IX of 1847 
eannot be invoked for assessing lands 
alleged tobe additions with revenue payable 
to Government. It then besomes necessary 


“to enquire whether the proseedings, purported 


to. have been taken under Aot IX of 1847, 
wera themselvesin order. The record before 
us shows that thera were abundant materials 
before the learned Subordinate Judge for 
coming to the conclusion that, in some respects 
at least, the action of the Diara Deputy 
Oollestor was not above reproach. Coming 
now to the main question involved in this 
appeal, we think that the finding of the 
learned Subordinate Judge that it has not 
been shown that the lands assessed were not 
insluded within the ambit of the Mabal Deb- 
nathpore ennnot be assailed. It is admitted that 
no actual .survey of the lands in dispute was 
ever undertaken and if is found that no oom- 
‘mon points outside fluvial aetion on either 
‘gide of the rivers in question were som- 
pared, It is said that this is a question 
of the onus of proof ana that the onus 
layon the plaintiffs in this ease. We are 
iof opinion that when the matter came 
‘before the Civil Court in. eiroumstances 
‘such as are disslosed herein, the onus lay 
‘on the grantor, t.e., the Seoretary of’ State 
for India in Council, to show that lands 
outside those mentioned in Exhibits 3 and 
^H had.some into existenee and had been 
added to the original lands. The question 
of onus ie, however, immaterial now. The 
learned Subordinate Judge had before him 
the whole of.the resord which was before the 
revenue . authorities and, on a full oon- 
sideration of the entire resord, he has come 
to the eonelusion that there was nothing 
‘in it whioh showed that lands outside 
the ambit of Mahal Debnathpore had 
‘some -into existence and had been added to 
‘the .Mahal. We have examined the resord 
whieh was before the revenue authorities 
‘for ourselyes and we agree with the find- 
dng of. the learned Subordinate Jadge. It 
is next said that it had been admitted by the 
‘plaintiffs in the sourse of the proeeedings 
nder Agt IX of 1847 before the revenue 
Authorities that there had been sesretions 
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outside the lands mentioned in Exhibits 
3 and H. The evidence is not very clear on 
this point, but suoh as it is does not, in 
our opinion, prove affirmatively that there 
was any such admission on the part 
of the plaintiffs before the revenue su- 


thorities. The point was olearly taken by 
the plaintiffs before the Diara Deputy 
Collestor and it does not appear that it 
was abandoned at any time. Ib is mot 


shown that the rivers Baleswar and Sap- 
leza at the time of the grant in this 
oase were publio navigable rivers. In 
the absense of any evidence to that effest, 
having regard to the boundaries of the land 
demised in this oase, it wonld follow (see 
Maharaja of Burdwan v, Secretary of State (1) 
that the boundaries on the south and the 
west lay on, and extended to the middle of, the 
two rivers mentioned above. It is not shown 
whether the alleged additional lands were 
within the limits just  indieated. On all 
these considerations, we are unable to 
dissent from the view taken by the 
learned Sub-Judge. If there are addditional 
lands outside the limits just referred to, it 
will be open to the defendant to take 
proseedings under Regulation XI of 1825, . 


1t is lastly urged that the matter ought 
to have been dealt with as if it were a 
regular appeal from the decision of. the 
Board of Revenue. We are unable to 
assent to this view. The suit was one 
for a deelaration that the proceedings 
under Aot IX of 1847 were à nullity. 
That being so, it is diffloulé to say that 
it should have been treated as a mere 
appeal from the desision of the Board of 
Revenue. : 

In the result the present oppeal fails 
and must be dismissed with sosta. 


Appeal dismissed. — 


+ 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 57 
or 1919, 
July 7, 192). 
Present;— Mr. Justioe Coutts and 
Mr, Justice Sultan Ahmed. 
RAM SARAN MANDAR-—OnsiEOTOR 
~- OPPOSITE PARTY— APPELLANT 
versus 
Babu SHIVA PRASAD, Receiver, 
Cratmant, AND THANMULL AND OTHERS 
— Permios Orepitors, HALDHAR 
PRASAD NAIK AND OTHERS—IÍNBSOLVENTS— 
RESPONCENTS, 
Provincial Insolvency Act (IIT of 1907), ss. 18, 86 
-—BRecewer appointed after adjudication, position and 
powers of-—Order passed while property in custody 


of ad interim Receiver, whether res judicata—Power of 
Receiver to make application under s. 80. 


. Where an ad interim Receiver has been appointed 
in inslovency proceedings, the Receiver appointed 
after adjudication does not stand in the 
shoes of the interim Receiver he stands on a very 


. much higher footing. The property of the judg- 


ment-debtor vests in him, he holds it for the benefit 
of the whole body of the creditors and he has 
special rights conferred and special duties imposed 
upon him by Statute. Amongst other rights 
conferred upon him, is the right to make an applica- 
‘tion under section 86 of the Provincial Insolyency 
Act, and this statutory right which has been con- 
ferred on him cannot be taken away by am order in 
& proceeding to which he was net a party. [p. 784, 
cols, 1 & 2,] 
. An order as to the validity of a transaction 
obtained upon an application to which the debtor 
and creditors alone are in.pleaded as parties while 
the debtor's estate is in the custody of an ad 
interim Reoeiver does not operate as res judicata 
as against the Receiver appointed after the order 
of adjudication and does not debar him from making 
Am application under section 86 of the Provincial 
, Insolvency Act, [p, 784, col. 1,] 
.. Appeal from a decision of the District 
Judge, Darbhanga, 
Messrs, S, P. Sen, Sarosht Ohandra Mitter 
and B, N. Mitter, for the Appellant. 
M essrs. S. Sinka, Kulwant Sahay and B. O, 
. Stnha, for the Respondents. 
l JUDGMENT. ` 
Courts, J.—This appeal arises out of an 
; application made under sestion 36 of the 
. Provineial Insolveney Aot by the Receiver in 
. respeot of a Bale of. 322 logs of wood made 
,by the insolvents to one Ram Saran 
Mandar. . 
. _ The iusolveney proceeding was started on 
; the 12th of “Desember 1914 on the appliea- 
, tion of certain: sreditors who at the same 


c fime applied for the appointment of an ad 
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interim Heseiver. The Court appointed the 
Nazir ad interim Reeesiver and he attached 
the logs in question as well as other property 
of the debtors. After the attashment, Ram 
Saran Mandar filed an objection in regard 
to these loga in which he alleged that he 
purchased the logs and that the petition- 
ing creditors and the debtors were colluding 
to defraud him, The petitioning oreditors 
resisted the claim on the ground that the sale 
-was not a genuine transaction, The applisation 
was heard by Mr. Ross, the then District 
Judge, who found that the sale was a genuine 
transastion and allowed the claim. An appeal 
to the High Court against this order was 
dismissed, In April 1915 the debtors were 
declared  insolvents and a  Pleader was 
appointed Receiver, The Nazir made over 
eharge of the attached property to the new 
Reseiver, who, on the 8th of July 1918, 
more than three years after the deolaration 
of insolveney, has made the present appli. 
sation under seation 36 in respeot of the 
same 322 logs whioh were the subject-matter 
of the sale impugned before the then 
District Judge, Mr. Ross, This applieation 
-whieh has been made before Mr. Ross’ 
successor, Mr. Dhavle, has been sueoessful, 
-the learned District Judge finding that 
the transfer of the logs to Ram Saran was 
made neither in good faith. nor for valuable 
sousideration. 

The first point urged in this appeal before 
us is that the question of the bona fide 
‘nature of the transaction is res judicata, Mr, 
Ross, in the sourse of his judgment, dated 
the 9th of April 1915, says:— The olaimant 
produees a bill of sale, dated the 2nd Bhado 
1321 exeeuted -by Haldhar Prasad Naik 
whieh recites that Hs. 11,921-11-0 were dne 
: to Ram Saran Mandar from before and 
that Rs. 32,C00 was then paid and in son- 
‘sideration of this sum of Rs, 23,921.11.0 
.322 logs were eonveyed to the claimant. 
This transaction has slearly been questioned 
by the oreditors and it is proved beyond all 
doubt.” It is slear- then that Mr. Rosa 
held that the sale was for valuable osonsi. 
deration and in good faith, it further 


‘appears that the question of the sale being 


for valuable sonsideration was not seriously 
eontested by the petitioning ereditors and it 
is somewhat - eurious that the Reesiver who 
must have known less about the matter 
than the creditors should, subsequently, at 
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the end of three years, have made this 
application on praotically the same grounds. 
However, although in my opinion the subject- 
matter of the two applieationsand the eon: 
tentions raised and desided are substantially 
the same in both these applications, the 
matter is not res judicata. What happened 
in the sase, as I have already said, was 
that oertain oreditors filed the applieation 
and at the same time asked for the appoint- 
ment of a Hoeseiver of the debtor’s property. 
An tnterim Receiver was appointed at once, 
he took possession of all the properties and 
after he had done sc, Ram Saran filed his 
application. The application, however, was 
not filed against the Receiver nor was he made 
& party to the application whieh was 
against the debtors and  ereditors jointly. 
The application was suseessful and, subse- 
quently, the debtors were adjudicated insol- 
vents and a Receiver was appointed in 
accordance with section 18 of the Provinsial 
Insolveney Act. The tniertem Reoviver 
.handed over the property to this new 
Receiver and it is this Reeeiver who has 
filed this application under seation 36, Now, 
the position of an interim Reoeiver in an ine 
Bolveney proceeding is presumbly the same 
as the position of a Receiver under the Civil 
Procedure Code and there isno doubt that 
where a Ressiver under the Oivil Procedure 
Oode has taken possession of property in 
a suit, a olaim for a portion of that pro. 
_perty should be made against the Reseiver 
with the sanction of the Court, Similarly, 
in this oase if it had been desired to bind 
the interim ` Reseiver it would have been 
necessary to make him a party to the appli- 
eation, so that even if the Reseiver appointed 
under section 18, had only stepped into 
the shoes of the interim Receiver he would, 
in my opinion, be bound by the: order which 
was passed on Ram Saran’s application. 
The [Heceiver after adjudioation, however, 
does not by any means stand in the shoes 
of the znterim Reseiver he stands ona very 
much . higher ,footing. The property of the 
judgment-debtor vests in him, he holda it 
for the benefit of the whole body of the 
ereditors and he has spesial rights sonferred 
and special duties imposed upon him by the 
Statute. Amongst other rights conferred 
upon him, i8 the right to make an applica- 
tion under seotion 96 and it seems obvious 
that this” statutory right whieh has been 
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and merely beeause he looks 
oË a man who has 
‘with Ram Saran. I can see no reason toa 
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conferred on him oaannot be taken awa 
by an order in a proceeding to which he 
was not a party. The eontention, therefore, 
that the matter is res judicata must, In my 
opinion, fail, 

It is next eontended that the appellant 
Ram Saran is entitled to susceed on the 
merits. It is eoneaded by the learned 
Oounsel for the appellant that the onus is 
on his ‘slient Ram Saran to show that 
valuable consideration was paid and that 
the transaction was in good -faith, “but 
be contends that his olient has succeeded in 
establishing this. I shall firs. de 1 with 
the matter of valuable sonsideration. 

The consideration whieh is alleged by 
Ram Saran is a sum of Rs, 23,921.11-0 
said to have been made up of Rs, 11,921.11.0 
an ontstanding debt due by the 
insolvents to Ram Saran, and a further 
sum of Rs. 12,000 paid in sash of whioh 
Rs. 6,000 belonged to Ram Saran himself 
and Bs. '6,000 was borrowed from one 
Lachmi Narain Mahton.. The learned Dis- 
triot Judge, Mr. Dhavle, has  ascepted 
the story of the outstanding debt of 


‘Rs, 11,921-11-0 due from the debtors to Ram 


Saran but he has entirely disbelieved the 
paymené of Rs. 12,000 in eash and he 
further found that even if this statement 

were to be believed, the value of the 
timber was at least Bs. 4,000 more than 
was paid, In proof of payment of Rs, 12,000 
in cash, the objector has examined wit. 


‘nesses and has produced certain account 


books. The witnesses who have , been 
examined to prove the payment of Rs, 12,000 
in ash are .the  objeator - himself, 
Ham Sayan, and his witnesses Nos. 3, 5,6 
and 7, The witness No. 3 is one: Dwarka 
Chowbey who states that he saw the sum 
of Rs. 12,000 paid. He: is -apparently ‘a 
small Zemindar and a cultivator and the 
only critisism which can- be urged in 
regard to his evidence is that he looks 
after cases of Baehoo Mahton, witness No. 6, 
who apparently has money transaction 
with Ram Saran. His evidenee, however, 
has been given in a perfeotly straight- 
forward manner and it was believed by Mr. 
Dhavle’s predecessor, Mr. Ross, Mr. Dhavle 
gives no reason for disbelieving hia evidence 
after eases 
business transactions 


Vol, LVIII] 
RAM SARAN MANDRA Y. SIVA PRASAD. 


discradit his evidenee. Ths objeetor's witness 
No. 5 is Sridhar Singh. He, too, says that ha 
saw the Rs. 12,000 being paid in oash, Here, 
ngain, we have a witness whose evidence has 
been aesepted by Mr. Ross and against 
whom the only critisism can be that he 
holds 5 bighas of land rent free under 
Ram Saran on account of sollestisn work 
whioh he does for him, Mr. Dhavle gives 
no reason why the evidence of this 
witness should not be aesepted and, althoug2 
the fact that he does work for Ram 
Saran might bə a reason for accapbing his 
evidenae with sautior, his evidence has 
been given so clearly and s3 straigns 
forwardly that there seem: to ba no 
reason why i6 should be disbelievel. Oo: 
jestor's witness No. 6 is Bashoo Mahton, 
a large desler in timber. He says he 
saw Rs, 12,600 paid, and the only possible 


ground for not asosepting his evidense 
would ba that he had business dealings 
with Ram Saran. Hare we have the 


evidense of-a witness believed by Mr. 
Ross, but rejected by Me, Dhavle without 
giving any reasons. [ gan saa no ra3aaon 
tə dishelieva the evidensa of this witnass 
who is apparently a respesisble man of 
some substansa, Tha witness No" 7 is 
Lashmi Narain Marwari, œ  shop&aeper 
and Mahajan. He, too, says that he saw 


the money (Rs. 2,000) paid, and tho ouly- 


oireumR'anga egainat the acseotanos of his 
evidence is that, in oross-examina:ion, he 
says thab in enm» ome Ram Saran gava 
evidence for hiw. This witness was also 
believed by Mr Rosa and disbslieved by 
Mr. Dhsvle without discussion of his evi. 
denae, d 


' So far as the witnesses, then, ara con 
cerned, if they are believed, the paymeut of 
Es. 12,00) in cash tas been fudy estab 
lished. As I Faye already raid, the evidensa 
was accepted by Mr, Beas but has bean 
discarded by Mr. Dhavle without dineussion, 
‘He considers the story of the sale im- 
probable and has really desided the 
oase on oertain probabilities whish I 
shall now refer to. 


There is evidence on the raaord 
about the timg the purchase of the logs 
was made, there were a number of a bank- 
ruptoies in the market and the learned 
District Judge gays: — [n these oirumstanses, 
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and, knowing that the insolvents were in 
fnancial diffioulties it is not likely that 
Ram Saran would have purehased the 
logs." The matter of bankruptcies in the 
Bazar was oommon knowledge and we may 
take it that Ram Saran knew of it, but there 
ia absolutely no evidence on the resord to 
show thas he knew or even suspected that 
the jnaslvents were in finanoial difficulties 
and in faot one of the witnesses — Reseivar’s 
own witness No. 2, 8 Mahajan, admits that 
the lady whose affairs he manages ad- 
vanced Rs. 4,000 to the insolvents on a 
Hundi after the dete ofthe purohase by 
Ram Saran. If this is so, there is ab- 
golutoly no reason why Ram Saran should 
not, in all good faith, have paid Rs. 12,000 
and purchased the logs particularly as the 
debtors owed him over Ra. 11,020. Before 
he paid the, money he sent his men to 
Nepal to agszertain whether the loga were 
really there and, finding that they were, he 
poid the money. Subsequently, he went and 
had his name outon the logs. There 18, 
so faras I oan see, nothing suspicious in 
the -aireumatanca3 sonnested with the trèns- 
astion which could possibly justify the Əyil- 
danas of tie witnesses being disoarded. T 


may uote that there is no evidente to 
robut tho evidense of the witnesses who 
said that they saw the payment of 
Ra. 12,000. 


[ now a2m3 to tha disamoinbary evidensa. 
Taia aonaists of the desd of sile and entries: 
ia Bim Saran’s aegount-book and alao: an 
entry in the acsount-book of Lasbmi Narain 
Minton from whom Rs. 6,009 out of 
RB. 12,000 was borrowed The execution 
of tha deed of arlo has been proved by the 
wiine3a33 wh? proved the oash payment and 
there ia nbsolutely n> doubt that it was really 
oxi3oníod. The learned District Judge, 
Lowevar, is of opinion that it has been ante. 
dated in order to-take advantage of the entry 
in Lsehmi Narain Mahton’s asstunt-book 
whieh showi a payment of Es. 6,000 to Kam 
Saran on tha date on waish the dosumant 
i3 sail to hawa basa exssntal, Thais is 
pure aposulation, and not only is there no’ 
evidanaa to sapport the view but the 
a43oun&-b3oks show olearly that the view: 
takən by the learned Distriak ~Jadge is 
wrong.” Wa hive examined Lashmi Narain’s 
asaunt-bovk very oarefully, The book 
a&ppe3rs to have been kept in the ordinary 
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course of business, the entries show no signs 
of having been tampered with and the 
entry with whioh we are aonoerned is as 
follows :— 


Disbursements. 
Receipts Amount, Description, Amount, 
Description. 
# * * # 4 * 
* * s # & * 


Rs. 
Lachmi Nara- Rs, 6,000. The 2nd Bhado, 
yan Mahton of 1321, purchase of 
Darbhanga 
through selfi— 
Rs. six thou- 
sand. 


Sakhua ` timbers 
through Aghanu 
Nayak, Haldhar 
Prasad of Mahalla 
Sharfuddin 
Hussain. 
822 
timbers 
Rupees 


logs of 
for 
Twenty 
ihree thousand 
nine  hundered 
and twenty one 
and annas eleven 23,921.11.-0 
Deduoted on 
account of pre. 
vious Chitha  ,,, 11,921.11.0 
Paid in cash ,,. 12,000-0-0 


—nÀ— we 


Rs. 28,921 Li l 1-0 


Insolvency No, 26-14, 
(Sd.) Illegible. 
D. J. 


20-2-1915. 


The entry is corroborated by the entry in 
Ram Seran's' &aesount.book whioh shows a 
debit of Rs. 6,000 to Ram Saran on the same 
day. Unless, theretore, the aosonnt. book 
has been tampered with, it very strongly 
oorroborates the evidenee of the witnesses 
that the payment of Rs, 12,000 in oash was 
made. It has been suggested that, although 
the entry may not appear to have heen 
tampered with, the whole of the aesount- 
book, or a portion of it, has been fabricated 
for the purpose of this ease, Of this, how. 
ever, there is no sign. It is true that, at 
the top of the page bearing the entry above 
noted, the year was put down originally as 
1922. The last figure Z has been out out 
and 1 has been substituted, but this has 
clearly been done besause 2 waa a mistake 
whioh was very rightly oorrested. The 
account-book eand the entries then appear to 
be perfeotly genuine, and, together with the 
oral avidense, they, to my mind, sompletely 
prove the objeotor's oase that Rs. 23,921.11-0 
wasifastually paid for the logs and, as I 
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have already said, there is no rebutting 
evidence, 

The next question to be considered is 
whether Rs. 23,921.11.0 was a fair pries for 
the logs. The rate at which Ram Saran 
purchased was He. 1-10-0 a oubia foot, and 
there i8 some evidenoe that the proper price 
was Re 1-12 0 a subia foot. Even if we accept 
that this is 80, it aan hardly be said that the 
rate of Re, 1-10-0 is not valuable considera: 
tion. Rates fluctuate from day to day and 
it is impossible to say that a difference of 2 
annas a oubie foot would aífeet the matter of 
valuable eonsideration. 

I now some to the last question, namely, 
that of good faith. The Reaeiver produoed 
witnesses to prove that Ram Saran knew 
that the debtors were financially embarrassed 
This evidence consists of statements alleged 
by the witnesses to have been made by 
Ram Saran either to them or any other 
dealer. These, however have never been 
put to Ram Saran himself and the evidenee 
is worthless, There is, then, no evidenaee 
that Ram Saran knew of the debtors being 
in finansial difficulties and Ram Saran, on the 
other hand, says that hedid not know. I 
have already found that he paid valuable 
eonsidération for the logs and there is noth- 
ing in the circumstances which would lead 
to any suspision that the transaction was not 
& bona fide one. The transaction, in my 
opinion, was entered into in perfestly good 
faith and, as I have already found, it was 
for valuable sonsideration, I would aeeord. 
ingly set aside the order of the  Distriet 
Judge and deoree this appeal with eosts. 

In eonelusion, | should like to remark 
that the Reoeiver appears to have acted 
wrongly in re-agitating a matter  whieh, 
although technioally it is not res :udicata, 
bad been already fully considered and 
adjudicated on by both the District Judge 
and the High Court. Such aetion ean 
hardly be for the benefit of either the 
oreditors or the debtors, and it would, in my 
opinion; be well for the Distriot Judge to 
consider the advisability of removing this 
Reoeiver and appointing another in his 
place. 

SULTAN AHMED, J.—I agree, 

Appeal decresà, 


- ment was sontained 
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LAHORE HIGH COURT. 

Szoonp Oivit APPEAL No. 1537 or 1915. 
January 19, 1920. 
Present:—Mr. Justice Shadi Lal 
and Mr. Justice Wilberforse, 
GANGA SAHAI—PrAINTIFE 

` — APPELLANT 
versus 
KHAZAN OHAND AND OTHERS-—D EFENDANTS 
— RESPONDENTS, 

Limitation Act (IX of 1908), s. 19—Accounts, suit 
for—Admission in written statement in another suit 
that accounts have to be settled, whether acknowledg- 
ment, 


An admission in a written statement that accounts 
have to be settled in respect of certain transactions, 
is an acknowledgment of liability to pay whatever 
sum is found due in respect of those transactions 
on accounts being taken, and saves limitation for a 
suit to recover the balance due in respect of those 
transactions, [ p. 788, col. 2.] 


Second appeal from the decree of the 
District Judge, Lyallpur, dated the 6th April 
1915. 

Bakhshi Tek Ohand, for the Appellant. 

Messrs. Bahadur Ohand snd Ram Ohand, 
Manchanda, for the Respondents, 


JUDGMENT,— The defendants in this 
oases agreed to supply sotton to the plaintiff 
and the plaintiff made certain payments 
by way of advance. He states that defend- 


ants did not supply sotton aosording to . 


the agreement, and he sues for the balanse 
due to him on the aseount and also for 
damages. His suit was partly deorsed by the 
. first Court.: The lower Appellate Oourt, 

however, considered that the suit was 
governed by Article 51 of the Limitation 
Act, and that as it was not instituted 
till after the expiry of three years it 
was time-barred. Against this  deoision 
a sesond appeal has been preferred to this 
Court. 


The last date on whieh the goods were 
to have been delivered was the 27th January 
. 1910, and the suit was instituted „on the 
8th of April 1918. Plaintif relied on an 
asknowledgment of the defendants to bring 
his suit within limitation. This acknowledge: 
in a jawab-t-dawa, 
dated the 3rd of June 1910, in reply to 
&nother similar suit by the plaintiff, In 
paragraph 2 of his plaint in that ease the 
plaintiff made  referenee to other sotton 
transactions with the defendants for whieh 
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he stated that he would, if necessary, file 
a separate suit. In reply thereto, the 
defendants stated as follows:— “Paragraph 
No. 2 of the plaint is to this extent eorreot 
that we with other partners entered into 
a contrast on the 23rd September 1909 


. to supply 4,000 maunds of sotton, and in 


this connection a satta was exesuted and 
on acsount of this sontraet the defendants 
have been supplying sotton tothe plaintiff 
and have been taking money from time to 
time. The assounts have not yet been 
settled with the plaintiff.’ It should be 
mentioned that the present suit is based 
on a satia exeouted on the 19th September 
1909 for the supply of 4,000 maunds of 
eofton. There, is thus, an error regarding 
the date of the execution and this oannot 
be exactly verified on account of the losa 
of the satia. It is clear, however, that 
defendants were referring to the satia on 
which the present suit is based as it is 
not alleged that any other satia for 4,000 
maunds of ootton was exeouted in Septem. 
ber 1909, We have, therefore, to deside 
whether the admissions aontained in the writ. 
ten statement constitute an acknowledgment 
falling under section 19 of the Limitation 
Aot. 

The lower Appellate Court referred to 
eertain authorities but considered it doubtful 
whether the mere asknowledgment that a 
dontract had been entered into sould raise 
any inferense that the part whieh was to 
be performed by the person making that 
asknowledgment had not bsen performed. 
On the authority of the oase Andtappa Ohetty 
v. Devarajulu Naidoo (1) it considered that the 
written statement of the defendants sould 
not be oonsidered as an acknowledgment 
as the defendants did not appear to have 
made any admission from whieh the infer- 
ense sould be drawn that any sum of 
money was due from them to the plaintiff, 
Bakhshi Tek Chand for the appellant has 
sontended before us that the judgment of 
the lower Appellate Court is based upon 
a misunderstanding of the law, and that the 
remarks quoted from Andtappa Ohetty v. Deva. 
rajulu Natdoo (1) have no application to the 
present suit, 

Counsel first referred to the leading 
authority on this subjeat, contained in the 


(1).12 Ind. Cas, 878; 36 M. 68; 10 M, L, T, 261, 
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GHULAM GHGUSE t. JANNIA. 


Privy Council judgment reportcd as Manira 


Seth v. Felh Rugchand. (2), In trat cece ike 
admission cf tke defendant ikat, for the Iast 
five years, he had open end current acecunts 
with the  d«eesced, bont that the alleged 
indebtedness did rot affect bis right lo epply 
fcr Probate, was considered to amouvrt to 
an acknowledgment that there were urcetilcd 
acecunts between him end the plaintiff, and 
that the legal ecrsequences weuld be that 
either of them had a right against the 
other to an account, Coungel aleo 
argues correctly that there are numerous 
other authorilies to thesame effect, and that, 
where the existence of an aesount is 
admitted, the inevitable deduction must be 
that the pereon making such an admis- 
sion acknowledges his Hability to pay his 
debt, if any debt is fourd against him. 
He refers spesially to Sukhamont v, Ishan 
Ohunder Roy (3), Kadri Pakirappa v., Manki 
Husan Saheb (4), Abdul Alt v, Goldstein (5) 
and Ebrahim Haji Yakub v. Chunilal (6), in 
whioh similar acknowledgments, some even 
of a more evasive  charaoter, were held 
to be acknowledgmenta of liability to pay. 
He finally arguea that the facts on which 
the desision published in Andiappa Chetty 
v. Devarajulu Naidoo (1) is based are entirely 
different from those of the present oase, 
ard he points cut that even in that judg- 
ment the learned Judges stated that in a 


suit for a balance due upon taking 
accounte; an admission that accounts 
must be taken and settled wonld be a 
pertinent acknowledgment of liability to 
pay. 

Ccunsel fcr the reepondents sited as 
authorities in his favour Kalu v. Mehru 


Mal (7) and Hart Oharan v. Brook (8). In 
both of these cases a statement that liabi- 


(2) #3 CO. 1047; 40, L. J. 94; 8 Bom. L. R. 50); 10 
CO. W. N. 874; 1 M. L. T.199;3 A. L. J. 525, 16 M. 
L.3.£C06; 2 N. L R. 180; 83 I, A. 165 (P. CO). 

(8) 25 C 814 at p. 851; 26 L A. 95; 2 C. W. N. 402; 
7 Sar, P. C. J. 204; 18 Ind. Dec. (N s.) 550, 

(4) 8 Ind. Cas. 19; 6 M. L, T. 156; 19 M. L J. 


Cas. £02; 43 P. R. 1010; 14 P. L. R. 
1909; 79 P. W. R. 1909. 

(9) 10 Inf. Cas, $88; 35 B. 802; 18 Bom. L. R, 
264 

D 32 Pnd. Cas. 497; 88 P, W. R.I91€; 4P. R. 


8) 166 P, L; R, 1906, 
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liy had existed Lut had ceased to exist 
wes keld rot to gemount fo an asoknow. 
ledgment of existing liability. On the 
other hard, it is eabardantly clear in the 
precent eseo from the admission of the 
deferderts in their reply .to the plaint 
that they ecknowledged an unsettled 
account with the plaintiff and an existing 
liability. 

We have no difficulty in agreeing. with 
the contentions of the learned Counsel for. 
the appellant that the admission relied on by 
him amounts to an acknowledgment of liabil- 
ity to pey, and that the bar of. limitation is 
saved thereby. ; 

We, therefore, accept the appeel and 
remand the ease to the lower Appellate 
Court for decision of the remaining grounds 


of appeal. Costs cf this Court will be oosts 
in the cause, Court.fee on appeal to be ` 
refunded. 


Appeal accepted, 


MADRAS HIGH COURT. 
Secerp CIVIL APPEAL No. 484 or 1919. 
February 5, 1920. 

Prescnt:— Justice Sir William Ayling, Kr. 
and Mr. Justice Coutts Trotter. 
GHULAM GHOUSE KHAN SAIB~ 
PLAINTIFF— APPELLALT 
versus 
JANNIA alas GHULAM GHOUSE KHAN 


—DEF&NDAMT— RESPONDENT. 
Limitation Act : IX of )€C8), Sch. I, Arts. 120, 131 
— Yeomiah allowance, right to receive, whether per- 
petual—8Bnuit to recover such allowance— Limitation, 


The right to receive tho yeomiah. allowance 
payable to a mosque is a perpetual, and not a 
periodically recurring right, and a suit by the 
Mutwalli of the mosque, in whioh the plaintiff 
claims t6 be perpetually entitled to receive such 
allowances must be brought within the period 
prescribed by Article 120 of Schedule I to the 
Limitation Act. Article 131 of that Schedule has 
no application to such a suit. [p. 789, col, 1.] 


Second appeal against the deoree of tbe 
Distriet Court, Tinnevelly, in Appeal Suit 
No. 569 of 1917, preferred against the decree 
of the Court of the Distriete Munsif, Tin. 
nevelly, in Original Suit No, 279 of 1915, ^ 
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Mr, B. Kuppusawmy Atyar, for tha Aopol- 
ant, 

Mr. K, S. Bamabidra Aiyar, for the Rə- 
apondent. 

JUDGMENT.— This is an annsal by the 
plaintiff who brought the suit for a deslara- 
tion that he is the Mutawalli of a mosque 
and is entitled to draw the Yeomzah allow- 
ance received by the defendant, a rival 
claimant, in 1914 It is eonesded that, so 
far asthe desleration that he is tha 
Mutawalliis concerned, the snit is barred, 
but it is alleged that that par& of the action 
which relates to the Yeomiah allowanse and 
which the learned Judge has held to ba barred 
is not in fast barred besause itis said that 
Article 131 of the ‘Limitation Ast which 
relates to suits relating to periodical frecur- 
ring rights covers this case, Itappears to 
us that that Artiele is not &pplioable at all. 
What the plaintiff claims, apart altogether 
from the claim fora deslaration that ho is 
the Mutawalli, ia that‘ he is perpetually 
entitled to ressiveail the Yeomiah allowauses 
that ever aecrued. It seems to us that thet 
1s not a periodical reacuring right but a 
perpetual right, The mere faot that sums 
of money are paid periodically does not 
make the right one that periodically teours. 
The right is always there, bat it is only 
exercised at such times as the anms fall dae, 
To put an illustration, it seams to us it 
would be just as rsasonable to say that an 
ofisial entitled to a salary of so many rupees 
a mouth can call that 2 psriodiaal 
resurring right, Wedo not agres with that 
contention at all. We think the distinetion 
is plain. Ia the ons o130 the right is always 
vested in one person to ressiva pe$riodioal 
payments; in the other, the right whish at 
one time is vested in one person, at another 
time passes away to some body elsa, whiah, 
of e»urse, is a periodically reourring right in 
the true sense of the term, The distination 
is not new, It is found in Esham Ohunder 
Roy v. Monmohini Dassi (1) an! is vary 
clearly pointed out there, The denision in 
Manavikrama Zamorin Raja Avergal of Calicut 
v. Achutha Menon (2) whieh was sited, only 
establishes this, that if there isinherent in 
the plaintiff a recurring right, then the same 
limitation will apply to a consequential alaim 

(1) 4 C. 683; 2 Ind. Dec. (N, 8.) 484. 


(2) 23 Ind. Cas. S03; 26 M. L.J. 377; 88 M, 916; 
(1914) M, W. N. 228; 16 M. L, T, 226, ’ 6; 
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for the payment of actual money as would 
apply to the olaim if it had been brought 
for the establishment of the recurring right. 

We think that this oase aan be disposed 
of on the short ground that this is not & 
resurring right but a perpetual right, and 
the learnel] Judge was quite right in dis- 
missing ib as barred by limitation, because, 
if Artisle 131 does not apply, the only 
article that san apply is Article 120. 

The appeal must ba dismissed with costa. 

Appeal dismissed, 
M, C.P, 


LAHORE HIGH QOU RT. 

Orvit Misceitaweous No. 464 or 1919, 
(Orvin APPEAL No, 2379 ov 1914 ) 
February 20, 1920. 
Present: — Mr. Chevis, Acting Ohief Justise, 
acd Me. Justiss LosRossignol. 

BISSA MAL —Praintises—Patitionss 
VETSUS 
KESAR SINGH AND OTHORS — DEE AINDANT imme 


RESPONDENTS, 

Limitateon Act (IX of 1908), s. 8, Sch I, Art, 168 — 
Civil Procedure Qode (Act V of 1908', s, 151— Appeal 
dismissed for default —Ápolication for restoration ~~- 
Limitation—Appellant ignorant of order-—Ewvtension 
of limitation —Inherent power of Court, 


Whore an anpollant seeks to sat aside an ev parte 
order dismissing his appeal in default, limitation 
runs from the date of the order and not from the 
date of kis knowledge of the order. The inherent 
powers of the Oourb cannot be invoked to enable 
the Court to break through the provisions of section 
3 of the Limitation Act. lp. 799, col. 1.] 


Applisation for restoration of the aposal 
dismissed in default by the Chief Court on 
27th Jinuary 1919. 

Lala Mehr Chand, for tha Petitioner. 

Lala Kishan Ohanl, for tha Raspondents. 

JUDGMENT.—This appeal was dismissed 
for default on 27th January 1919, Appli- 
cation for restoration was putin on 17th 
November 1919 and was granted “subject 
to any  objestions that respondent may 
have to urge." On behalf of the respond. 
ent ib is urged that the  a€plisstion for 
restoration is time barred under, Article 168 
of the First Sshedule to the Limitation Ast, 
and that time,cannot ba extended, asesestion 5 
of the Act is nol applicable, 
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For appellant it is urged that the ease 
was down for hearing in the weekly cause 
list for the week beginning 20th January 
1919, and that Counsel waited till the 
evening of the 23rd January, and then, as 
the sase was not reashed, soneluded that a 
future date would be fixed and sommuni- 
seated to the parties, and that the fast 
of the dismissal on 27th January was not 
discovered for several months. 

It is also urged that the Court has in- 
herent power, even, without applieation, to 
mob. aside wrong orders of dismissal, and 
that there was reàlly no default. Section 
151, Civil Prosedure Code, is relied on, and 
Debi Bakhsh Singh v. Habib Shah (1) is 
quoted. But that ruling only deals with the 
spesial case of a man who is dead and so oan- 
not be treated as & defaulter. 

Comparing Artieles 163 and 168 with 
Artisles 164 and 169, we find that where 
a plaintiff or appellant seeks to set aside an 
ex parie order, limitation runs only from 
date of the order, whereas if a defendant or 
respondent seeks sush relief he can, in cases 
where he has not had due notiee, sount 
limitation from date of his knowledge of 
the order. The appellant in this ease is 
striving to obtain the benefit whioh the law 
allows only to a defendant or respondent. This 
sannot be allowed, 

. And we do not consider that section 151, 
or the inherent powers of the Court, oan 
be invoked to enable us to break the clear 
provisions of the Limitation Aot, see section 


We note that.the practice is to publish a 
list of oases desided; if Counsel were to keep 
their eyea on this list sush hard oases as the 
present would not oasur. 

We set aside the conditional ex parte order 
reviving the appeal, and dismisa the 
application for re-admission of the appeal, 
but we pass no order as to costs. 


Application dismissed, 


(D 19 Ind. Cas. 526; 86 A. 
9; 11 A. L. J. 625; 18 O. L. 
ni^ L, T. 88; (1918) M. W. 
O. C. 194, 40 I. A. 151 (P. 


331 (P, 0. 17 O. W. N. 
J. 9; 15 Bom. L. R. 645; 
N. 566; 25 M. L. J. 148; 
19 C.). 
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SIND JUDICIAL COMM SSIONER'S 
COURT. 

MISCELLANEOUS Civin Apprat No. 10 or 1919, 
September 30, 1919. 
Present:—Mr. Kemp, A. J. O., and 
Mr, Raymond, A. J. C. 

Messrs. SIVRAJ LAK HAMSI—A PPELLANTS 
veraus 
Messrs, TAHKANDAS MOHANDAS— 
RESPONDENTS, 


Arbitration Act (IX of 1899), s. 19—Arbitration 


clause—Party repudiating contract, whether can 
demand arbitration. 


Where a party to a contract, which contains 
a clause enabling the parties to refer to arbitration, 
repudiates the contract, he cannot be permitted to 
rely upon & subsidiary term in the contract and 
demand a reference to arbitration. [p. 792, col. 1.] 


Appeal from the order of Mr. Kineaid, 
Additional Judieial Commissioner, Sind. 

Sir Chimanlal H. Setalvad (with him Mr, 
Kalumal Pahlumal), for the Appellants, 

Mr. 7. Q. Elphinsion, for the Respond- 
eut. 

JUDGMENT. 

Kemp, A. J. O.—* * * * * The appellants’ 
last contention is that as respoudents say the 
sontrast has become impossible of perform- 
anse tbey sannot elaim to keep it alive so far 
as the” integral and inseparable portion of 
it whieh refers to arbitration is sonserned. 
The respondents say that the contrast was 
subject to the sondition that the state of 
affairs existing at its date would sontinue. 
In other words, that there would be 
the ordinary facilities for bringing bales 
from Caleutta to Karachi. They say, owing 
to the action of Government in January 
1918, due to the war, these facilities no 
longer @&xisted. Indeed, that goods traffic 
was absolutely stopped and the state of 
affairs existing at the date of the sontract, 
therefore, eame to an end, and they were 
disebarged from performanee of the son- 
trast. This is adopting the dostrine laid 
down in those eases of whieh Krell v, 
Henry (1) is an illustration. 

Seetión 56 of the Indian Contract Aet 
refers to  impossibilities of performance, 
whilst the English eases give relief where 
tke performanse of the contract, although 
not absolutely impossible, has nevertheless 
become so onerous that it would be mani- 


(1) (1908) 2 K. B. 740; 72 L. J. K. B. 794; 89 L, T, 
828; 52 W, R. 246; 19 T, La R. 7il’ 
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festly inequitable to require it, However, 
i& is unnecessary for this Áppeal Conrt to 
discuss the limits of that doctrine, or whether 
it is applisable to the sontrast in this 
case. What we are soncerned with is, the 
faet that respondents have pleaded in their 
written statement in the snit that the 
sontrast besame void, It appears to me 
that, since the respondents now repudiate their 
liability to perform the sontraet on the 
ground that it is dissharged, they sannot 
keep slive the arbitration clause of it. Tt 
seems tu me the ease comes within the 
prineiple laid down in Jurezdint v. National 
British and Irish Millers Insurance Oo. (2), see 
also Woodall v. Pearl Assurance Oo. (8), As the 
respondents repudiate the contract, they ogn- 
not be allowed to insist on the subordinate 
terms of it still being enforeed. 

I, therefore, think that the suit should 
proceed and the stay order should be set 
aside. 

Appeal allowed with costs. 

Raymony, A.J.0.—* * * The question 
then sriges.— Have defendants eleoted to avoid 
the contract altogether with everything oon- 
tained in it so as to preelude them from 
insisting on the arbitration clause in the 
eontraot P In other words, is it permissible 
for them to rely upon a subsidiary term in 
the sontraet, if they elest to treat the con- 
tract as void P If the sontraat is void, there 
san, of course, be no reference to arbitra- 
tion. 

Counsel on either side have relied on the 
same English oases, whieh undoubtedly are 
illuminating but the ratto dectdendt should 
be serutinized carefully. They are Juretdini 
y. National British and Irish Millers Insurance 
Oo. (2), Siebbing v. Liverpool and London and 
Globe Insurance Oo. (4), Woodall v. Pearl Assur- 
ance Co. (8). Inthe last ease both the previous 
sasen have been referred to and disenssed, The 
action was to resover a sum of money on a 
polisy of insurance against assident. The som- 
pany denied liability on the poliey on the 
ground that the assured had either misstated his 


(2) (1915) A. O. 499, 84 IL. J. K. B. 640; (1918) 
W, 0, & Ins. Rep. 289, 112 L. T. 681; 59 8. J, 205; 31 
T, L. R. 182. 

(3) (1919) 1 K. B. 593; 88 L. J. K. B. 706; (1919) 
Ww. O. & Ins. Rep. 181; 120 L. T. 556; 24 Com. Ogs. 
287; 88 J. P, 125; 63 S. J. 862. 

(4) (1917) 2 K. B. 483; 86 L, J. K, B. 1155; (1917) 
w, O. & Ins. Rep. 241; 117 L, T. 247; 88 T. L, R. 396. 
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oseupation in the proposal or, if not, had 
ehanged his osaupation for one involving 
increased risk of which notice, as required, 
was not given fo the company, and oon- 
tended that the polisy was, therefore, void 
and they required the dispute to be re- 
ferred to arbitration in aesordanse with a 
clause in the policy providing for & re. 
It was held that 
the sompany, by relying on the terms of 
the polisy which rendered it void in oertain 
events, did not thereby repudiate the 
policy as a binding oontrast between the 
parties, and were entitled to rely upon the 
arbitration olause as & defence to the action. 
In the oase of Stebbing v. Liverpool and 
London and Globe Insurance Oo. (4) it was 
held that what the Insurance Company did 
was not to repudiate the contrast altogether, 
but to deny liability by virtue of some 
provision in the sontract itself and, at the 
same time, to insist upon having the ques- 
tion whether there was that liability, desided 
by arbitration. In the ase of Jureidini 
v. National British and Irish Millers Insurance 
Oo. (2) there was a total repudiation of 
the oontrast, and the arbitration olause did 
not extend to diíferenees as to liability 
under the sontract, but only to a difference 
as to the amount payable under the poliey. 
The sontraot in the present oase distinotly 
stipulates for the referense to arbitration 
of any dispute” with regard to it, 
therefore, both as to liability, aa well as to 
any amount elaimable under it. The im. 
possibility of performance whioh the defend. 
ants pleaded supervened after the sontraot 
was made, It is an impossibility whieb, 
according to the respondents themselves, is 
based, not on any written term in the son- 
tract itself, but is to be implied herefrom 
that the gunny bags, the subject-matter of 
the contract, were to be manufactured in 
Caleutta, and thenee shipped from this 
place to Karachi. It was, therefore, founded 
on something outside and “independent of, 
the terms of the written contrast. It suits 
the respondents to say that it was an 
implied term of the sontrast, but there is 
absolutely nothing in the contract to sup. 
port the implication. In fact, its terms 
negative Af: As I have shown above, the 
words Osloutta shipment” have been 
deliberately scored out of the sontrast whioh 
proyides solely for “ godown delivery, ” 
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Respondents now wish to engraft a new 
term upon it by alleging that the gunny 
bags were to be manufactured in Calentta 
and conveyed from this plase to Karachi, 
ean this allegation be considered as a 
ground of defense arising out of the contract 
initself? In Stebbing v. Liverpool and London 
and Glob: Insurance Co. (4) and Weodall 
v. Pearl Assuraxce Oo. (3) the avoidanss of 
the polisy was on grounds arising out of 
the terms of the policy itself. In the 
present ease the avoidaroe of the contract 
does not arise out of the terms of the oon- 
tract itself. Respondents virtually give the go- 
by to the parties’ written contrast: they say 
the implied agreement between them to convoy 
the goods from Oaleutta became impossible 
of performance owing to Government ro. 
quisition of the rolling stock and freight. 
This plea is obviously ore extraneous to the 
written sontraot between the parties which 
contains the reference alause to arbitra- 
tion, The difference between Jurezdinz's case 
(2) and the other two English cases is that, 
whereas in the former sase, the contrast was 
altogether repudiated; in the latter, a elause in 
the polioy itself was relied upon in avoidanes 
of it, In the present case defendants do 
not and cannot rely on any term in the 
contrast, which justifies them to have the 
contract deolared void. The repndiation of 
their liability under the sontract is not based 
on any terms in the contract. It is true, that 
the impossibility of! performanse is pleaded 
as a defence to the aetion, but this im. 
possibility is based on grounds outside the 
written contrast. If the defendants’ corten- 
tion that there was on agreement botwrcen 
the parties that the: gunny bags were to ba 
manufactured and shipped from Caleutta 
is true, and oiroumstanoes rendered the de- 
livery impossible, then thisis tantamount to 
a repudiation of the written sontraet and 
goes to the rootof it. And, hense, the 
deoision in Jureidint’s case (2) beecmes quite 
applicable that the repudiation of a claim 
on 8 ground going to the root of the contract 
precludes the party repudiating from plesd- 
ing the arbitration clause as a bar to dan 
astion to enforce the claim. The respond- 
ents, therefore, having sought to evoid the 
whole contract, oannot be permitted to reply 
upon 9 suksidiary ‘erm in the contract, and 
demand a referenoc to arbitration; nocord;ng 
to them,the whole contrast is void, and 
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they, therefore, cannot invoke the aid of tho 
arbitration clanse, 

Mr. Elphirston argued that, even if de- 
fendants feiled to have the arbitration olause 
in the contrast put into forse by reason of 
the repudiation of the contrast, yet, as both the 
appellants and respondents are members 
of the Ganny Bags Mershents Assooiation, 
they are bound by ita rules, and the rules 
provide that, whenever there is a dispute 
between the members, they must be referred 
to abitration (rule 20), 


But to diseuss this point on appeal would 
be to ga outside the pleadinge, it was not 
a rcint argued in the lower Court, not was 
it, made one of the grounds for a atay of 
the snit, It is, therefore, now too late to 
invite us to consider the question whether, 
independently of the contraot, plaintiffs are 
not bound to goto arbitration by virtue of 
the rules of the Asscciation. The point was 
also taken up by Mr. Elphinston only in 
his argumenta in reply. 


In sonnestion with this point, ] may further 
add, that if the contract is void by reason 
of impossibility of performanee, then a yoid 
contract cannot he referred to arbitration, J 
the main contract is vcid, then the colla- 
teral cbntract to refer to arbitration is equally 
so. The Ccurt would, at least, have to take 
prima face evyiderce (o asser(ain if there 
is any eubstance in the defendants’ allega» 
tions, And it would only direct a reference 
to arhitration in the event of its being 
satitfied that there wasa valid subsisting 
ecntiBet. I mention this point as being one 
that may be taken into consideration with 
tke other reasons that I shall subsequently 
advert to whether the case is a fit one to be 
.xeferred to arbitration. 

m "y a * & 


Appeal allowed, 
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LAHORE HIGH COURT, 
Second Oivin Approt No. 2474 0r 1915, 
February 23, 1920. 
Fresent:— Mr. Justice Chevis, Acting 
Chief Justice, and Mr. Justiae 
Le Rossignol, 
Musammat JAINAN— PLAINTIEE 
— APPELLANT 
versus 
NUR MUHAMMAD AND ots urs 


—Derenpants— Resporrents. 
Custom—Succession—-Daughter versus Collaterals— 
Acquired property, what is, 


Daughters are generally preferred to collaterals 
in regard to the acquired property of their father, 
and by acquired property is meant property not 
necessarily acquired by the father himself but 
property acquired by him or any of his ascendants 
short of the common ancestor. [p. 793, cols. 1 & z.] 

The agnatic theory reposes on the principle that 
collaterals dercended from the common ancestor 
derive their title from that common ancestor, but 
when the common ancestor had no interest in the 
property in dispute his descendants derive from 
him no more right than he had, 4. e, they acquire 
no right. [ p. 792, col. 2. ] 


Second appeal from the deeree of the 


Distriet Judge, Ludbiana, dated the 18th 
July 1915, reversing that of the Subordinate 
Judge, lst Class, Ludhiana, dated the 13th 
April 1915, 

Messrs. Nanak Ohand and Muhammad Refi, 
for the Appellant. 

The Hon'ble Mr, Fazl-2-Hussain, for the 
Respondents. 


JUDGMENT,— This appeal arises ont of 
& suit by a danghter for possession of 
jmmoveable property left by ker father, 
The [defendants sre remcte collaterals and 
the District Judge has dismissed the 
suit on the ground that, thovg® tho aom. 
mon ancestor of ths parties did not hold 
the property, it was not acquired by the 
plaintiff’s father but by his father or 
grandfather and, consequently, plaintiff who 
would have been entitled to property 
acquired by her father himself, is not 
Shown to be entitled to property he ine 
herited from his ascendants. . 
. Jn Rattigan's, Digest, section 23 (2), we 
find that daughters are generally pre- 
ferred to collaterals in regard to the 
acquired property of their father, and on 
examining the anthorities sited, under 
Remark 2 to that section, we find that no 
Gisinotion | ij made between property ac- 
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quired by the father and property acquired 
by his assendants. 

By asguired property is meant properly 
not necessarily aoquired by the father 
himself bnt property soquired by him or 
any of his ascendants short of the common 
ancestor, Thus in Lokka vw, Hart (1) 
Musammat Ichhri v. Jowahra (2), Sham Bam 
v. Musammat Hemi Bas (5), Khuda Yar v, 
Sultan (4), Nidhu v, Ram Singh (5), Partap 
Ei: gh v. Musammet Fanjabu (6), the property 
was styled acquired property of the father 
though the asquisition had been in faet 
effected by an ancestor of the father, 

- The agnatic theory :eposes on the prinsi. 
ple that collaterale, descended from the 
comraon anoestor, derive their title from 
that sommon ancestor, but when the com. 
mon ancestor had ro interest in the pro. 
perty in dispute his desasndants derive from 
him no more right than he had, £e, they 
acquire no right, ; 

` "In this ease, consequently, the collateralg 
derive no right to this property from the 
common ancestor and, in aseordance with 
eustom, are not to ba preferred to a 
davghter of tho last male owner, 

The next question ie, whether the plaintiff 
is toget her share only, or also those of 
ber sister Musammat Muaabar and her 
niese Musammat Mariam. 

The last mentioned was not made a 
party to the suit and was not referred to 
at all by the defendants except in their 
grounds of appeal to the first Appellate 
Courf, and it is doubtful whether she ig 
an heir at allin tho presence of Musammat 
Jainan and Musammat Muqabar, her aunts, 
In any ease, that.is & matter for her tg 
settle with Musammat Jainan. 


As’ for Musammat Muqabar. Musammat 
Jainan alleged a surrender to her by 
Musammat Muqabar and Musammat Muqa- 
bar, though arrayed as a defendant, did 
not defend ihe suit, 

In these eiro1mstanees, we kold that 
Musammat Jainan is gntitled to the whole 


(1) €4 P. R. 1898, 

(2) 18 P. R. 1896, 

(2) 78 P. R 1895. 

(4) *03 P. R, 1900. . 

(5) 1 Ind Cas. 457; 2 P. R, 1900,25 P, W, P, 1909, 
6) 13 Ind. Oas. 177; 25 . P. R. 1912; 41. !, LR, 
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property of her father, and decree for her that the order of the Distriot Judge calling 


with sosts throughout. 
l Appeal accepted. 


MADRAS HIGH COURT. 
Civi, Revision PETITION No. 54 or 1920, 
July 13, 1920. 
‘Present :—Justioe Sir William Ayling, KT., 

and Mr, Justice Krishnan, 

B. F. SALDANHA —RXE8PONDENT 
—APPELLANT—PETITIONER 

versus 
HENRY HART-~Petitioner— 
RESPONDENT, 

Civil Procedure Code (Act-V of 1908), O. XLI, r. 10 
—Pauper appellant—BSecurity for costs, order for— 
Jurisdiction. 

An Appellate Court has jurisdiction, under rule 
10 of Order XLI of the Civil Procedure Code, to 
require-security from a pauper appellant for the 


ondent’s costs. 
P dashayyongar v, Jaiuulavadin, 8 M, 66; 4 Ind, Jur. 
507; 1 Ind. Dec. (N. s.) 603; Srinivasa Sastrial v. 
Subramania Aiyar, 17M. L. J. 682, followed, | 
Khemraj Shrikrishna Das v. Kisanlala Surajmal, 
42 Ind. Cas. 67; 42 B. 5; 19 Bom. L, R. 771, con- 


sidered. 
Petition, under section 115 of Aot V of 


1908, prayitig the High Court to revise the 
order of the District Court, South Kanara, 
in Interlocutory, Appeal No, 264 of 1919, 
in Appeal Suit No. 223 of 1919, dated the 
26th November 1919. 

FAOTS appear from the judgment. 

Mr, K. R. Shenai,.for tbe Appellant:—A 
pauper appellant cannot be ordered to furnish 
seourity for the respondents eosts. A per- 
son who is allowed to sontinue the appeal 
as a pauper sannot be mulected in seeurity. 
Geo Khemraj BShrikrishna Das v. Kisanlala 
Surajmal (1). i 

Mr. B. Sitaram Row, for the Respondent, 
relied on Seshayyangar v. Jainulavadin (2) 
Srinivasa Sastrial v. Subramania Atyar (5). 

JUUGMENT.—Following the decisions in 
Seshayyangar v. Jainulavadin (2) and Srinivasa 
Sastrial v. Subramenia Aiyar(3), we must hold 

(1) 42 Ind. Ca5*07; 42 B. 6; 19 Bom, L. R. 771. 


(2) 8 M. 66; 4 Ind. Jur, 507; 1 Ind. Deo. (x. s.) 603. 
(3) 17 M. L, J. 683. 


for security from the pauper appellant 
under Order XLI, rule 10, was not without 
jurisdiction. We have been referred to the 
desision of the Bombay High Court in 
Khemrai Shrekrishna Das vw. Kesanlala 
Surajmal (1), but we see no reason to ques. 
tion the desision of this Court in Seshayyan- 
gar v. Jainulavadin (2), the sorreotness of 
whioh, apparently, has never been doubted by 
later Benshes of this Court, and with whioh 
we are also disposed to agree. 

This petition is dismissed with sosts, 

M. C. P, 

Petition dismissed, 





ALLAHABAD HIGH COURT. 
Ex&gourroN SgcoNp APPBAL No. 1403 or 1919. 
July 16, 1919, 

Present; —Mr. Justiee Piggott and 
Mr. Justise Gokul Prasad. 
MOHAMMAD HAF.Z AND ANOTHER 
DgogxE- HOLDERS— ÁPPELLANTS 

M versus 
MOHAMMAD IBRAHIM—Jopament- 


DEBTOR — RESPONDENT, 
Limitation Act (IX of 1908', Sch, I, Art. 182 (5)— 
Application to execute decree against surety, whether 
step-in-aid of ewecution against principal, 


An application asking the proper Court to exeonte 
& decree by arresting a surety who has made hime 
self liable forthe satisfaction of the decree, is an 
application to take a step-in-aid of execution as 
against the | ipei sir i &nd operates io save 
limitation under clause (5) of Article 182 of Schedule 
I to the Limitation Aot, [p 798, col. 3.] 


Sesond appeal from the deeision of the 
Distriet Judge, Agra, dated the 10th July 
1919. 

The Hon'ble Mr. Narain Prasad Asthana, 
for the Appellants. 

Mr. Zahur Ahmed, 
ent. : 

JUDGMENT.—This is a sesond appeal 
by the deoree-holder in an 6xesation matter, 
and it raises a question of limitation whish, 
so far as we are aware, is not definitely 
covered by any published ruling. The 
decree was passed against three persons 
jointly and severally; but we are at present 


for the Respond- 
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eoneerned only with the question whether 
that deeree is stil oeapable of exesution 
against the first judgment.debtor, Muham- 
mad Ibrahim. We do not know precisely 
on what grounds the exesntion Court has 
come to the sonclusion that it is not 
eapable of execution against the other two 
judgment-debtore, but that matter is not 
before us. The deeree was dated the Ist 
of February 1913. There was an appeal 
against it, and the appellate decree beara 
date the llth of Jure 1913. On second 
appeal the deeree was confirmed by this 
Court under date May the 30th, 1914. 
While the first appeal was pending, a pro- 
ceeding in execution had been taken with 
which we are not now sonserned. In the 
interval between the decision of the lower 
Appellate Court and that of this Court, 
namely, on the 23rd of January 1914, the 
deoree-holders applied for the realisation 
of the entire deeree by the arrest of 
Muhammad Ibrahim, It would seem that 
he was, in faot, arrested and brought before 
the Court, although thia point is not abso- 
lutely material. At any rate, he continued 
to represent to the Court that he desired 
the, exeontion  proseedinga to be stayed 
pending the result of the secogd appeal 
^to this Court, This spplisation was allowed 
on condition that security was furnished, 
Two persons, Mohammad Husain and 
Badaruddin. executed a security-bond on 
the 23rd of January 1914. Ascording to 
its terms they made themselves jointly and 
severally liable for two distinet things, 
They bound themselves in a sum of money 
equivalent to the amount of the desree as 
it then stood, to produce Muhammad Ibrahim 
in Oourt, if required to do so. They also 
bound themselves to satisfy the entire deoree 
as it might stand after the desision of the 
second appeal by this Court, in the event 
of Muhammad Ibrahim failing to do so. 
Admittedly, no further proceedings in 
execution were taken against Muhammad 
Ibrahim personally until the 6th of March 
1918, when the application was made with 
whioh we are now eonserned. Admittedly, 
also, this application is barred under Artiela 
18% of the first Schedule to the Indian 
Limitation Ast (No. IX of 1908), unless 
the deeree-holders are entitled to the benefit 
of elause 5 of the ssid Artiele. According 
to this elause, a fresh period of limitation 
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would begin to run from the date on whieh 
any applisation was made in aecordanee with 
law to the proper Oourt to take some step: 
in aid of the execution of the deeres. In 
the months of February and Maroh 1915 
the deosree-holders did present certain 
applications to the Oourt, whereby they 
sought to realise the full amount of the 
decree, under the terms of the security- 
bond, from Muhammad Husain, the first 
of the two sureties. We are really son- 
cerned with one of these appliesations only, 
but its effest cannot be perdisely underetood 
unless it be eonsidered in sonneation with 
what had gone just before, We find that, 
on February 16th, 1915, the deeree holders 
presented a formal and regular applieation 
for exesution of the  deoree, They mən- 
tioned the fact that Muhammad Ibrahim, 
one Of the joint judgment-debtors, had 
given seourity for the satisfastion of the 
entire decree and they asked the Court, 
with referense to the provisions of section 
145 of the Code of Oivil Prosedure, to 
realise the entire amount of the deoree 
from the first of the two sureties, namely, 
Muhammad Hussin, by the arrest of his person, 
The exeoution Court, rightly or wrongly, 
held that Muhammad Husain was entitled, 
first, to an opportunity of produeing the jadg- 
ment-debtor, Muhammad Ibrahim, before the 
Court, and passed an order to that offest. 
On the 19th Mareh 1915 the deoeree- holders 
presented a further application, not drawn 
up on any presoribed form, bnt obviously 
referring bask to the applisation of 16th 
Febrnary 1915,  Herein they mentioned tbe 
fact that Muhammad Ibrahim had, in the 
meantime, got irto trouble with the Criminal 
Courts and been sentenced toa long period 
of imprisonment. Although the applioation 
does not say so in express terms, the dearee- 
holders obviously intended to represent that, 
in sonsequense of this fact, it was impossi- 
ble for the surety, Muhammad Husain, to pro- 
duce Muhammad Ibrahint before the Court ; 
perhaps, also, by implieation, they desired to 
suggest that no purpose would now be served 
by their attempting to realise the deeree by 
the arrest of Muhammad lbrahim's person, 
They, therefore, prayed the Court, referring 
back to the application of 10th February 1915, 
on whish no final order had get been passed, 
to direct the arrest of ‘Muhammad Husain, 
That prayer is in itself an impossible one, 
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exoept the application to be considered as 
being in sontiunation of the previous applisa- 
tion of 16th February !915, The prayer 
in that applieation had bsen for the roalia- 
ation of the entire decres by ths arrast of 
Muhammad Husain!s pereon and, obviously, it 
was: only by way of execution of the deorae 
that the decree holders could ask for 
Muhammad Husain’s arest at all. We are 
not sonserned with the sub:equant fate of thia 
application, exespt that it proved infructuous 
and was finally dismissed on the l56h of 
Se tember 1915. We are now dealing with 
an application mace within three years of 
the 19th of Marsh 1915, and the question 
for determination is, whether the application 
of thet date, for the realisation of tha 
entire decree by thearrest of ore of the two 
persons who had stood surety for Muhammad 
Ibrahim!a satisfaction of the entire decree, 
is or is not to bs regarded as an applisation 
to the execution Court to takea step-in-nid of 
execution as against Muhammad Ibrahim. 
The first Court was of opinion that the 
sase was clearly covered by the provisions 
of clause 5, to whish we have referred, 
and it allowed the application. The lower 
Appellate Court remarked, in effect, that the 
question is a difficult one and that no 
authority had been laid before it excopt a 
desision of the Bombay High Court ia 
the ease of Narayan Ganpatbiat Agsal v. 
Timmcys (1). To begin with, that was 
a Gase decided under section 253 of ite 
former Code of Civil Proacdure (Ast XIV 
of 1:82) and the prceeedings sought to be 
taken were against a surety who bad rem- 
dered himself liablo before the passing of 
the deoree for the due performanoa of the 
same. There had been a number of 
applieations to exesute the desree against 
the judgment debtor bat, morathan thiee 
years. after the passing of the deoreo, an 
application wes made, forthe frat time, to 
execute the rame against the surely. Pha 
Court held that the decree sonld not ba 
said to have been passed jointly against 
the deoree holder and his surety, and that, 
consequently, the applications made against 
the priueipal jadgment-debtor did nt saye 
limitation aga'nst the surety. It is ohar 
enough that the,preoise point cesiled in 
this oase was not the one now before us. Tae 
lower Appellate Ccurt, however, has remarked 
` (1) 81 B, 50; 8 Bom, L, Re 807, 


INDIAN OABES, 


"w 


[1920 


that, in the absenca of any better authority, 
it felt itself bonad to follow the prinsiple 
which seemed to underlie this desision and, 
on this view of the ease, it has dismissed 
tha application for exseution, dated the 6th 
of Marsh 1918, as barred by limitation. 

In aonsidering this matter we have to 
look at the provisions of sesticn 145 of 


ihe Code of Civil Procedure, before we 
eoms to eonaider thoss. of Article 182 of 
the Indian Limitation Ast. Tha Civil 


Prosedure Code (Aet V of 1998) gave, for 
the first time, & summary remady by way 
of execution against a eurety who had 
bound himself for the due satisfasbion of a 
desres after the desres was passed. The 
caso of such a surety does not seam to ba. 
sovered by any part of Explanation 1 .to 
Avtiole 182 of the First Schedule tothe Indian 
Limibat o1 Aot, It would ba obviously 
abiurd to say that the dearaa in-exssution 
now bafor3s ui distinguished portions of tha 
subjeo; mitter as payable respeatively by 
Mahammai Ibrahim sni by his surety 
Muhasmmal Husain. It is equally incorrect 
to say that the deeree had been passed 
jointly against Mobammad Ibrahim and 
Muhammad Husain, Tho deoree itself affcots 
Mubammad Ibrahim, but Mahammad Husain 
has become liable to be proseeded against 
in exsoution by reason of the  speoial 
provisions of sestion 145 of the Code of 
Civil Prosedure. In our opinion, therefore, 
wa are dealing with a sase not contemplat.. 
ed Ly Waplanviion 1 to Articole 182 of 
tha Firat Schedula to the Indian Limita- 
tion “Ast. Ws nre driven baek, tharefcra, 
to slanze 5, and we ean only pat to ourselves 
tha plain question : —D»ea an application, 
asking the” proper Court to execute the 
entire deeree by the arrest of the person of 
a surety who bas made himself liable for 
tho satisfaction of the decree, amount to 
asking the exasation Court to take a step. 
in-aid of the execution of the desres 
83 against the prinsipal whose liability 
the surety had taken upon himselt? In 
the absene3 of authority to tha contrary, 
the conoluision we hays oome to ia that 
this question sbonld ba answerel ia the 
affirmative, and thas the deersa h.;llers ara 
in this sase oxtitigd to thea bans: of 
sian e 5 of the Actisla. Tha resil; iz that 
wa allow the apneal, sat aids tha ordac of 
the lower Appellate Court and,send tha 
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cago bask to the Court of first insiauos with 
direstions to prceeed with tke execution in 
accordance with law and with the deorce- 
holders’ applisaticn of 6th  Merah 1518. 
The deeree holders will be entitled to their 
costs of this proceeding in all threo Couris 


including, in this Court, fees on tbe higher’ 


gon le. 
Apreal alloæe t. 


MADRAS HIGH COURT. 
Sroosp O1vIL APPRAL No, 1848 or 19,7, 
October 21, 1918. 

Present :— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer, 
DHULIPALLIA BUTCHAYYA— 
PrpaINTIIF— ÁEIPELLAMT 
versus 


KUPPA VENKATAKRISHNAYYA— 


Di&rsNpphATs Nea. 1, 8 AND 4 — HESPONDENTE, 

Hindu Law—Joint jfamily—Debts for immoral 
purposes contracted by father—Sons, liability of — 
Burden of proof—Proof of general extravagance or 
absence of trade, whether sufficient—Contra® Act (IX 
of 1872), s. 60—Appropriation of debts—Abscnee of 
specific directions. 

Where a debtor makes payments to his creditor 
without specific directions as to the method of 
appropriation, itis open to the creditor to appro- 
priate the various payments in full satisfaction 
of the interest due on the debt till the respective 
dates of payment and the balance towards the 
principal. |p. 797, col. 2.] 

Luchmeswar Singh Bahadur v. Jyul Lutf Ali Khan, 
8 B. L, R. 110 (P. C.*; 2 Sar. P. C. J, 10 Xv Suth. P. C. 
J. 461; Bamundoss Mookerjee v. Omeist Chunder Raee, 6 
M.I. A. 2459; 1 Sar P C. J 642; 19 E.R. 305, Kripasindhu 
Sahu v. Raja of Kallikota, «9 Ind. Cas. 714, followed. 

The onus of proving that a debt wus coutracted 
by the fatherof a joint Hindu family for an 
alleged immoral purpose is not discharged by mere 
proof of general immorality or extravayance on the 
part of the father, coupled with negative evidence 
that the income of his estate was sutlicient for the 
family Leeds and that there was no trade or business 
necessitating the borrowing of loans. [p. 7¢8, col. 2 | 

Ram Nath v. Bulagi Ram, 17 Ind. Caos, 730; 69 P. L. 
R. 1918; 50 P. R. 1913; 15 P. W., RH. 19 3, disapproved. 


feeond appeal against tho deerce of tho 
Court of tke Additional Tempcrary Subord- 
inate Judge, Guntur, in Appcal Suit No. 
60 of 19.6, preferred against the deoree of 
ihe Court of the Additioral District Munsif, 
Tenali, in Original Suit No, 18 of 1215, 
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Mr. V. Ramesam, for the Appellant. 

Mesers. F. Narayana Moorthi and G, Krishna 
Atyz, for tho Raspondenta. 

JUDGMBENT. 

Sapagiva AIYaR, J.—There are two ques. 
tions raised in this seaond appeal filed by 
the plaintiif, the rospondents being the Jst 
defendant and his sens (the defendants Nos, 3 
and 4), The suit was brought ona promis- 
sory noto executed by tbe Ist defendant. 
The first of the tuo questions is, whether the 
plaintiff hasa right to appropriate several 
payments made by lat defendant (without 
specifia dircotions) in full satisfacion of the 
interest due to the plaintiff on the pro-note 
till the respective dates of payment and the 
balange, as far as would go towards the 
prinsipal amount, or whether plaintiff ought 
ta treat whatover was paid as paid wholly 
towards tho prireipsl and allow eounter. 
interest on the whole of the amount of 
each payment without deducting therefrom 
the inter.st& due til the date thereof, I 
think the lower Courts were wrong in deoid- 
ing in favour of the second alternative. The 
cascs in Luchmeswar Sirgh Bahadur y, Syud 
Luif Ali Khan (1), Bumundoss Mookerjee v. 
Omeish Chunder Raes (2), Kripasindhu Sahu 
v. Rae af Kalliket. 13), and Second Appeal 
No, 143 of 1916 (tho two latter boing deoi- 
sions cf this Court), clearly lay down the 
rule iu sueporf of the first alternative, L 
wenld, tl erefcre, decide this question in favour 
of the apps.lant, The desisiung of the lower 
Courts will bo m:dtfied by calealating the 
&mcunt Cusin ascordanee with the above 
observations. 

Ihe second question is, whether, on the 
facts found by tha lower Courts, they were 
jastificd in finding that the defendants Nos, 
3 and 3 had discharged the burden of prov- 
icg that the monay borrowed under Exhibit 
B was spent for ili gal or immoral purposes, 
Tuc lower Appellato Conri says: “In this gage, 
I mus; say that defendants Nos, 3 and 4 haye 
noi ruecocded in proving whioh apeoifio part 
of the consideration for Exhibit B was 
spont for immoral purpcses" I think that 
this moana that n» partion of the oonsidera. 
tion has beon dircetly counosted by the 
evidengs with any ex ponditure for immoral 


(PS B. D, R.. 112.6; 2 Sern P. C. J. 702: ? 

Suth. P. C. J. 401. ; 
(2.6 M. L A. 289; 1 Sar. P, C. J.642, 19 E, R. 108 

. (3) 22 Ind, Cas, 718, mS | 
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purposes. Notwithstanding this observation, 
the ultimate sonslusion of the lower Appel- 
late Court is that, beeause the lst defendant's 

"life" was '" vaild and immoral,” because 
he was not engaged in any trade or business 
and beeause his lands yielded sufficient 
income, the defendants Nos. 3 and 4 
have discharged the burden of proving that 
the money borrowed under Exhibit B was 
spent on immoral purposes, I think that 
this is opposed to ‘the desision of the 
Privy Council in Sri Narain v. Lala Raghu- 
bans Rai (4), in an Allahabad case, the High 
Court of Allahabad having long held the 
same view [ses Hanuman Singh v. Nanak 
Ohand(5), Kishan Lal v, Gor uruddhwaja Prasad 
Singh (6) and Babu Singh v. Behari Lal (7), 
seo also Sadashiv- Dinkar Joshi v. Dinkar 
Narayan Josht (8), Ohintamanrav  Mehendale 
v. Kashinath (9) and Hazarimall Babu v. 
Abant Nath (10)]. The lower Appellate 
Court relies on a Punjab Chief Court desiaion 
reported in Ram Nath v.  Bulaqt Ram 
(11) which, no doubt, supports view of the 
law; but I am unable to follow it in preference 
to the desisions of the Privy Couneil and of 
this High Court and the High Courts above 
referred to. 


The lower Courts! decree have, therefore, 
to be further modified by making the defend- 
ants Nos. 3 and 4 liable slong with the Ist 
defendant to the extent of the aneestral 
family properties, the Ist defendant, of 
sourse, being also personally liable. 


Having regard to. all the cironmstanees, 
1 would order that the defendants Nos. 3 
and 4 do bear their own sosta throughout, 
and that the plaintiff do bear his own sosts 
bere and in the lower Appellate Court. The 
award of eosts to the plaintiff in the Munaif's 


Court against the Ist defendant will 
stand. 
(5) 17 Ind. Oas, 729; 25 M. L. J. 27; 17 0. W, N, 


124; (1913) M. W. N..768 (P. O.). 
(5) 6 A. 198; A. W. N. (1884) 23, 8 Ind, Deo. 
N. 8.) 793. 
oe A. 288; A. W.N, (1899) 42; 9 Ind, Dec. 
N. 81) 861. 
(7) 80 A, 156; 5 A. L, J. 175; A. W. N. (1908) A 
(8) 6 B. 620; 6 Ind, Jur, 655; 3 Ind, Dec. (x, 8.) 
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(9) 14 B. 320; 7 Thà, Deo. (N. 8.) 674. 
(10) 18 Ind. Oas, 625; 17 O, W. N, 280; 170. In J, 


8, 
(11) 47 Ind, Oss, 735; 69 P. L, R, 1918; 60 P. R 
1913; 15 P, W, R, 1913, 
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SPENCER, J.—I think the desision in 
Bhagat Mal Sahu v. Abdul Karim (12) 
correctly sums up the settled law on the 
subjest of the immoral debts, when it lays 
down that, “in some way by reasonable legal 
proof it must be shown that there is a sonnea- 
tion between the debt and the immoral 
purpose.” 

In this case that condition does not seem 
to be satisfied by mere proof that Ist defend- 
ant was leading an immoral life, soupled 
with the negative evidense that the insome 
of his estate was suffsient for the family 
needs and that there was no trade or business 
necessitating borrowing of loans, 

The finding of both the lower Courts that 
defendants Nos. 3 and 4 had discharged 
the onus that lay upon them is, thus, not a 
finding whioh oan be justified upon the fasts 
whioh have been found from the evidenaee to 
exist. 

Although I am reluetant to interfere 
with what is, on its faee, a finding of fast, 
espesially where the lower Courts have had 
in their minds the prineiples governing the 
question to be desided, I think that they have 
gone too far in holding that the onus was 
discharged when the materiala before them 
do not *establish any direst oonnestion, 
between the suit debt and the lst defendant’s 
immorality, and there is’ nothing more tang- 
ible than a mere surmise to sconneot the debt 
with the immorality. Defendants Nos. 3 
and 4 should have proved that, at least, some 
part of the eonsideration for Exhibit B was 
spent for immoral purposes, The oasə in 
Ram Nath v. Bulagt Ram (11), followed by 
the Subordinate Judge, itself enunciates the 
principle teat there must be clear sonneotion 
between the immoral life and the debts oon- 
traoted; though, in applying that prinsiple, the 
learned Judges have considerably widened it 
by assuming that every debt sontracted at 
a time when the debtor was living & riotous 
life must necessarily have been devoted to 
immoral purposes. 

I, therefore, agree with my learned brother 
in allowing the second appeal on this point 
and upon the question of interest also as to 
whieh I have nothing to add to what he has 
said. 

M, Q. P. 

Appeal allowed. 


(12) 84 Ind. Cas, 28; 1 P, Li, J. 86; 2 P. L. W. 480; 
20 O. W. N, 797. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
MisckLANEOUS APPEAL No. 28 or 1919. 
. A Qetober 10, 1919, 
Preteni:— Mr. Kemp, A. J. O., and 
- My, Raymond, A. dJ. O. 
JETHALAL KALLIANJI— APPELLANTS 
versus 


PARARAM KHEMANDAS-— RESPONDENTS, 

Arbitration Act (IX of 1899), s. 19— Arbitration 
clause, applicability — of—Ovross-contracts, suit on— 
Reference ioarbitration, whether can be claimed, ki 


The arbitration olauses of a contract are only 
applicable where delivery of goods purports to be 
the object of the contract on theface of it. They 
do not apply where the intention of the parties, by 
making cross-contracts, is to determine the amount 
payable by one to the other, In a suit, therefore, 
upon & cross-contract the defendant is not entitled: 
to & stay order pending a reference to arbitration. 


Appeal from the order of Mr. Kineaid, 
Additional Judicial Commissioner, Sind. 

Mr. Kalumal Pahlumal, for the Appel. 
lants. 

Mr. Jsardas Odharam, for the Respondents. 


JUDGMENT. 

Kemp, A.J. O,—This is one of some twenty 
appeals whioh have been filed ir the Court 
against the order of the learnede Judicial 
Commissioner staying the suit in each case 
under gestion 19 of the Indian Arbitration 
Aet, IX of 1899, 

One of these Appeals (No. 10 of 1919*) was 
selested for argument as a test appeal and 
this Court has givenits desision on it and 
set aside the stay order on the ground that 
the defendant in that oase having pleaded 
that the contrast sued upon besame im- 
possible of performance, he sould xot, in the 
same breath, aak for the enforcement of the 
arbitration olause in the contracts. In the 
present appeal the defendants also plead 
impossibility of performanee in their written 
statement filed in the suit, Therefore, thea 
reason given in Missellaneous Appeal No. 10 
of 1919, for setting aside the stay order 
in that ease, apply with equal forse in the 
present appeal and itis unnesessary to repeat 
them. It is suffisient for us to say we in- 
corporate them in our judgment in the 
present appeal. The impossibility pleaded 
is the same as was pleaded in Miscellaneous 
Appeal No. 10 of 1919, viz, that owing to 
*See Jivraj Lakhamsi v, Tahkandas Mohandas, 58 
ind, Cas, 790,-- Xd, E 


INDIAN CASES, 


799 


the shortage of gunnies in Karachi, due to the 
action of Government in January 1918 in stop- 
ping all goods traffic on the North-Western 
Railway, and in requisitioning all steamers 
at Caleutta where these gunnies are manu” 
faetured, the sellers were unable to sarry 
out their contracts of sala “Khare Khata” 
godown delivery with their buyers, In 
other words, thatthe parties assumed, when 
they made the aontract, that a particular 
state of affairs would  eontinue, and that 
state of affairs has some to an end and 
contract is, therefore, discharged. Whether 
there is anything in this oontention, when 
the sontrast was not for shipment goods, 
it is nnneeessary forus to deside. We are 
only soncerned with the fact that this im- 
possibility is pleaded and this plea repudiates 
the sontract and, with the  eontract, the 
elause in it for arbitration, This plea goes 
to all the sontrasts of sale and purchase in 
the suit whioh is one on oross-eontracts for 
150 bales of gunnies. 

For the reasons given in. Missellaneous 
Appeal No, 10 of 1919, this appeal also must 
suoseed, 

But there is another reason why this par. 
tieular appeal should sueceed. The suit No. 
(1085 of 1918) is on oross-contraois for the 
sale and purehase of 150 bales February-April 
1918 delivery in equal lots. The first two 
contrasts of purshase by the plaintiff on 
80th Angust 1917 and 26th September 1917 
for 30 bales each were followed by a oon. 
tract of sale by plaintiff to defendant on 
8th November 1917 of 60 bales, On 29th 
November 1917 plaintiff sold again 30 bales 
and on 8th [Desember 1917 bought 90 bales. 
This left 60 bales over bought by plaintiff 
and this was equalised by a eontraot of 
gale by plaintiff on 20th January 1918 for 
60 bales. 

Now, it is a question of faot in every ease 
whether. when parties follow a sontraet of 
gale with & contract of purshase for the 
same kind of goods and for the same delivery 
and on the same terms exoept as to prioo, 
they intend the sesond sontrast to be in. 
dependent of the first, or to fix the liability 
on the first. If they intend the  sesond 
contrast to determine the amount due by 
one party to the other under the first 
eontraet, the liability under the first eon- 
tract is settled, In substitution of a liabil. 
ity] to tender goods the seller of goods in 


|. 
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a rising market, by making a aross aontraa', 
nct cniy ascertaincd his liability bafore 
the due date but also undertakes an 
obligation to pay asum of money. E, 
therefore, the 2nd eonirast is intended to 
be & oross-contrast, the object of ib is fo fix 
and assertain the liability. Now, how ean 
it be raid that the teims, on the form of 
the Karashi New Gunny Mershanta Ássosia. 
tion, which are intended to sontemoplate n 
delivery of goods, can possibly apply to-an 
agreement by whieh for the  li&bi'y to 
supply goodea is substituted the obligation to 
pay asumof money. If the intention of the 
parties is, that the sesond contract sball ba & 
eross-contrast forthe purpose of determia'ng 
what one party shall pay to the other oa the 
due date that is an extinstion of the rights 
and liabilities under the first oontrast, With 
great respect, I cannot agres with the desi- 
sion of Rankin, J , in Uttam Chand Saligram v. 
Mahmood Jewa.Mamoojs (1) to tho offest that 
the arbitration olause is s'ill alive in apite of 
the settlement or sross-contrast, Sash ag me 
olusion appears -to me in sonflist with 
the view taken as to these oross con‘racts 
by Sir Lawrence Jenkins, C. J., in Bhagwin- 
das Narotamdas v. Kanji Deoji (2) where he 
speaks cf cross contract as garcolling the 
earlier contracts, I have pointed out tho 
arbitration clauses are only applicable where 
delivery of goods purports to be tha objest, 
of the contract on the fase of it, 


They do not apply where the intention 
of the parties, by making the  oross-eon- 
trast, is to determine the amount payable 
by one to tbe other. I can imagine the 
dismay of a merchant who, having ascer 
tained hia profit or loss by «a gross oons 
tract and possibly entered into other tran- 
sactions on the strength of that knowledge, 
is suddenly informed by the other sontrasiing 
party on the due date that the lability 
on the ascertaired amount is sti} disputed 
god muat go to arbitration, 

Whether the ¢esond contract is a rosa. 
gontrast to fix the liability or nob is a 
matter of evidence. Tho prastias of Indian 
merchants ia to keep ‘Soda Khatas” ia 
their books of particular merchants with 
whom they enter into forward contraats. 
The “Soda e Khatas” of any particular 


' (1) 54 Ind, Cas. 285; 46 0. 534; 23 C. W. N. 724. 
- (2) 7-Bom..L, R, 611;. 80 B, 206... Wis 
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morsih;nh may oont&in many transactions 
sime of which may be oross-sontrasts and 
others not. If any' of the contracts are 
indapendent oontracts no$ coverad by the 
eroas aoutrasts, they are performable by a 
tonder on the dug data of the ex3e33 of 
bizs bouzai or sold. I do not say that, 
where the contrasts ars not intended to 
ba cross-soairaots the arbitration slauses 
are gansalled. Those clauses would aperate 
in the caga of any oontraob or of any num- 
ber of contrasts entered into on assount 
nnd in vwespaot of which fhe: liability had 
pot been already səttled. Thera ara marka 
whieh indisata whether & sontract is a 
cross contrast or not, Evidence to -the 
offesi thet the samo broker effasted both 
the contrast and tho alleged  erosa-con. 
tract, thai both were for tha -sama > num- 
bsr of bales of the sama delivery, the 
entries of contracs and eross-sontrasts with 
gross referoenges to their nambers in the 
books of the merchants and the brokers, the- 
accounts submitted and the oorrespondenee! 
batwean the parties, are all fastors for 
consideration in deeiding whether the later 
conírnot is œ oross-contraat to the. earlier 
or rot, 

Equal clear is it that, where two. 
merchants have egreed to keep a “Soda 
Khata” of their transactions, noithor of them 
san be eilowed io pisk out any one aon. 


trast. of parahase and se&cit-off "against 
2 pariieular contrast of salé-and. sue for 
ike  differenso. It would be ‘otherwise 


where there is no assount agreed upon 
between them and either party seeks to 
sue on a oontrast and it is cross-oon. 
$.aat, . 

Finaily, I may add, that every merchant 
knows from his “t Soga Khata ?" the state 
of his forward transastions with any other 
morshant. He does not entor haphazard into 
forward contrasts, bat pays refund to the 
state of the differant “Sola Khatas’’ of: 
the various merchants in his “Faki.” He 
may l.vel $&ransaotions up with a parficalar 
merahant by entering into a farther ‘Sod.’ | 
with him, ‘oz he may deside to eut. hia 
esser, or Ex his proGts, b3fore the due 
date if he is nervous of the state of the 
market or the financial conditions of tha. 
party cortracting with him, ` 

I mention- this, because if has baen 
sontonded before us that mérohants -entov. 
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into forward contracts of purchase and 
sale with one another without any 
intention of fixing their liabilities until 
the due date when all that resulta from 
these purshases and sales is that delivery 
meed only be offered of the excess of bales 
sold, This gives the somplete goby to 
the notion of a oross-contract whioh is 
to fix for the due date the amount that 
is payable by one person to the other. g 
' "he faot that a oross-sontrast is entered on 
the same printed form as the earlier oon- 
tract is of no importanee whatever; mer- 
chants here, without exception, jot down 
the terms of the oross-contrast on the 
printed form applicable to forward delivery 
with no other intention than that the 
‘sesond or cross contract is to be œ 
settlement of liabilities under the first or 
earlier ’sontract. They are, unfortunately, 
notoriously oareless in this respeot and 
never oontemplate the fact that their 
acts will furnish lawyers with an argument 
that the intention was to keep alive the 
arbitration classes in both contracts. 

' Indeed, in some commodities, e.g, Sindh 
‘Cotton, an Indian mershant will settle his 
contrast outstanding on the due date by 
‘a cross-sontraet on the usual printed form, 
for all forward contrasts and bearing the 
due date; or he will] job down on a 
printed form applieable to shipment goods 
& oontraot for the purchase of goods in 
the bazar without even striking out the 
printed terms applisable to goods to be 
shipped, ' v 

, It appears that the contention that no 
‘arbitration clause survived in the sage of oross- 
` contracts was not argued before the learned 
Judicial Commissioner, as in the test stay 
application before him the plaintiff in the 
suit was not suing on oross contrasts. Ag 
the other applications were made to depend 
on the result of the test stay application 
this point was not raised. Nevertheless, 
the plaintiff in this sase has sued on 
eroas-contraois, and, if the sontraots were 
sross-sontraste, we are of opinion there is no 
arbitration clause now in existence; whether 
the contrasts were sross-oontrasts or not 
is for the .Court below to decide. There 
san be no arbitration if the Court decides 
that question in the affirmative, We, 
therefore, think on this groand also the 
étay, order. should. ba sat aside. 
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Appeal allowed. Stay order set aside 
"with gosts, 
Appeal allow3d, 


MADRAS HIGH SOURT, 
BzcoND Civit ÀÁPPEAL No. 376 or 1919, 
Maroh 15, 1920. 
Presoni;— Mr. Justise Sadasiva Aiyar and 
Mr. Justice Spencer. 
VENKITA REDDI, Minor, AND OTHERS 
—PrarsTIFFS Nos, 4, 5, 1 AND 3 
APPELLANTS 
versus 
MUTHULU PAMBULU NÀICK 
AND OTHERS ~Derenpants Noz, 1 ro 3 AND 


PraiNTIFF No. 2— RESPONDENAS, 

Evidence Act (I of 1872), ss. 58, 68— Mortgage-deed 
—Mode of proof—Transfer of Property Act (IV of 
1882), s. 59, effect of, on Evidence Act—-Civil Procedure 
Code (Act V of 1908), O. VIII, v. 5—Discretion— 
Appellate Court, duty of—Pleadings—Plaint, allegation 
in, not denied, effect of —“Attested” document, meaning 
of. 


In order to prove that a document, which pur- 
ports to be attested by two witnesses, creates a 
charge on immoveable property, which it purports 
to create, it is sufficient, under section 63 of the 
Evidence Act, ifone attesting witness, if there bo, 
one alive and within the jurisdiction of the Court, 
is called for the purpose of proving execution. But, 
this evidence may be rebutted by proof on the 
other side that the other witness who attested the 
FUE did not really see its execution, [p. 804, 
col. 2. 

Section 59 of the Transfer of Property Act which 
deala with the validity of & document of the nature 
mentioned therein cannot be interpreted as providing 
the mode of proof of execution of such a document 
in derogation of the requirements of the Evidence 
Act. fp. 805, col. 1.] 

Where, in the exercise of its discretion under 
the proviso to section 58 of the Evidence Act, and 
rule 5, Order VIII of the Civil Procedure Code, an 
Appellate Court requires clearer proof of attestation 
of a document, it is the duty of the Court to call 
for such proof, and not to decide thatthe document 
has not been proved, merely because the plaintiff 
did not examine all the attesting witnesses, [p. 806, 
cols. 1 & 2.] 

An allegation of fact in a plaint which is not 
denied specifically or by necessary implication by 
the defendant, must be deemed to hfve been admit. 
ted by him [p 402; col 2; p. 808, col. 1.1 

An “attested” document means a document whose 
execution-by the executant has been actually seen 
by the apparent testator, (p. B03, col. 2.7 
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Second appeal against the desree of the 
Court of the Temporary Subordinate Judge, 
Ramnpad at “Madura, in Appeal Suit No. 
40 of 1918, (Appeal Suit No. 215 of 1918 
onthe file of the District Court, Ramnad), 
preferred against the desree of the Court of 
the Distriet Munsif, Sattur, in Original Suit 
No. 254 of 1919, 


FAOTS appear from the judgment. 

Mr, N. R. K, Thathachariar(with him Mr. P, 
R. Srinivasan), for the Appellants:—The lower 
Court erred in holding that the mortgage 
dosument was not properly proved and, 
therefore, did not sreate a charge on the 
property. It has misunderstood the saope of 
gestion 59 of the Transfer of Property Ast 
and sestion 68 of the Evidense Ast, The 
latter deals with both the mode and quantum 
of proof, Ii deelares that proof by one 
attestor, if he is alive, is sufficient. Seotion 
59 of the Transfer of Property Aet pressribes 
the conditions which will make a mortgage 

‘a-valid dosument, It is nowhere laid down 
that ‘all the attesting witnesses should prove 
éxeoution or that the attestors called should. 
state that the other attestors witnessed 
execution. It would be hopeless to prove 
several old mortgages if such striet proof ia 
exacted. See Shtb Dayal v. Sheo Ghulam (1), 
In any event, the lower Appellate Court 
exercised a wrong diseretion in treating the 
mortgage as invalid even against the ex parte 
defendants. 

Mr. K. V. Kesha Atyangar, for Respond. 
ent No, 3:—It is true that seetion 59 of 
the Transfer of Property Ast does not deal 
with the quantum of proof buf, nevertheless, 
when it requires two attestors to a mortgagee, 
both of them must be ealled to prove ita 
execution. Or there must be some proof 
that the attestor not ealled saw the exeeution 
of the dosument by the mortgagor. Seostion 
68 of the Evidence Act is sontrolled by, and 
should be read subject fo, the provisions of 
geetion Y of the "'ranmer of Property Aot, 
See Muniappa vheitiar v. Veluachamy Mannadt 
(2), Shamu Fatter v. Abdul Kaar Howthan 
(3), Ganga Lershad Singh v. Ishri Pershad 


(1) 88 Ind, Cas. 694; 89 A. 241; 16 A, L.J. 164, 

(2) 49 Ind. Vas.°278; (1918, M. W. N. 853; 26 M. 
L. T, 19; 9 L. W. 6, 

(8) 16 Ind. Cas, 250 45 M. 607; 16 O. W. N. 1009; 
28 M. L. J. 321; 12 M. u. T, 338; (1912) M. W.N. 
935; 10 A, Le J. 269; 14 Bom, L. R. 1034; 16 O. LJ, 
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Singh (4) and Arumugham Ohetty v. Muthu 
Koundan (5). There is a marked distinstion 
between proof of a doeument and validity of 
a dosument which has been overlooked in 
Shib Dayal v. Sheo Ghulam (1), See Param 
Hans v. Randhir Singh (6), where the absense 
of proof that the sesond attestor signed was 
held to invalidate the dosument. 


JUDGMENT. l 
, Sapasiva Aryan, J,—T he plaintiffs Nos, 1,4 
and 5 are the appellants mentioned in the me- 
morandum of sesond appeal preferred to this 
Court. As it appeared that the 3rd plaint- 
iffa name was left out by an oversight of the 
appellant's learned Vakil, we allowed the 
memorandum of sesond appeal to be amended 
by adding the 3rd plaintiff's name also as an 
appellant. 

The suit was brought upon a hypotheoation 
bond exeouted by the lst defendant in August 
1912. Four items of property were hypothe- 
cated out of which item No.2 was afterwards 
sold by the lst defendant to the 2nd defend- 
ant, The 2nd defendant then hypothecated 
it to the 3rd defendant. Defendants Nos, 2 and 
3 remained ex parte both in the Court of Ist 
instanse and in the lower Appellate Court. 
The lst*defendant in his written statement 
deseribed the plaint bond as the suit mortgage- 
debt bond'. The plaintiffs in their plaint 
olaimed a sharge on the properties and sued 
for sale on the basis of that charge, If the 
lst defendant had intended to plead that the 
document did not erento a eharge owing to 
its alleged invalidity as a mortgage, he ought 
to have raised that plea expressly in his 
written statement. Under Order VIII, rule 
5, Civil Prosedure Code, ‘every allegation of 
faot in the plaint, if not denied spesifically 
or by nesessary implioation or stated to bs 
not admitted in the pleadings of the defend. 
ant, shall be taken to be admitted except as 
against a person whois under a disability.’ 
The allegation ot faot in the plaint that 
the mortgage-bona gave the plaintiffs a right 
to bring toe pruperties to sale as oreating & 
chargs on the property, not having been 
denied apesifisaliy or by nesessary implisation 


(4) 45 Ind, Cas. 4; 45 I. A. 04; 4 P. L, W. 340; 10 
A. L. d. duth oo af. Li J. 64.5; 27 0. L. J. 648; 22 C. 
W. N. 697; 40 Bom. L., & 087, 28 M. L, T. 388; 
(1918, M. W. N. 352; 6 u. W. 176; 46 J, 748 (P. O.). 

(5) 62 Ind, Vas. 025; (i919) M. W. N. 409; 9 L, 
W., 660; 37 x L, J. 160; 26 M, L. T.95; 42 M. 711, 
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must be deemed to have been admitted by 
the lst defendant. The lower Appellate 
Court, therefore, used its dissretion wrongly 
In requiring proof, or rather in taking the 
validity of the dooument as a mortgage as 
not proved on the evidense on record even 
as against the Ist defendant, Of course, 
under the proviso to Order VIII, rule 5 “the 
Court may , in ita diseretion, require any facts 
80 admitted to be proved otherwise than b 
such admission. But that diseretion should 
usually be exersised by the Oourt of first 
instanoe and would be exersised properly in 
cases where the Oourt of first instanse suspests 
on prima facte grounds that the admission 
was made sollusively or in order to evade a 
rule of publie policy. However, I shall, for the 
purposes of the deoision of this «ase, even 
assume thatthe lst defendant did not admit 
tha validity of the document as a mortgage, 
As regards defendants Nos. 2 and 3, they 
were ez parte (as I said) in both the Courts 
below and had not appealed against the 
desree of the Oourt of first instanoe direoting 
item No. 2 also (that property in whioh alone 
they were interested) to ba sold for the 
morigage-amount and I think that the lower 
Appellate Court again used its dissretion 
(under Order XLI, rule 33) in a wrong 
manner in interfering with the Distriot 
Munsif’s dearee, so far as it affested the 
ez parte defendants Nos. 2 and 3, ona mera 
teshnisal ground. However, I shall again 
assume that its dissretion in this matter 
also was not exersised improperly, Even 
then, it seems that the lower Appellate Court 
should have given the plaintiffs an opportunity 
to fill up the alleged gaps in thg evidense 
whish were not at all sonsidered material 
by the first Court and should, in the langu- 
age of the proviso to Order VIII, rule 5, have 
` required evidence’ of the fasts which it aoon- 
sidered not proved before finding them 
against the present appellants. But it is 
unnecessary fo deal with this point also 
further, e 
_ The only remaining short question is, 
hether the mortgage-deed has been proved 
to create a valid sharge (having regard to 
sestion 59 of the Transfer of Property Aet) 
on the evidence actually addused in this 
ease and not disbelieved by the lower Appellate 
Court. Sestion 59 requires that a mortgage, 
Besuring a prinaipal amount whish is Rs. 100 
gr upwards, should be areated by & registered 
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instrument signed by the mortgagor and 
attested by at least two witnesses. It has 
been now settled that ‘an attested’ dosument 
means a dooument whose exeoution by the 
executant has been estually seen by the 
apparent attestor, See Shamu Patter v. 
Abdul Kadir Rowthan (3). 

The next point for consideration is, ‘How 
is a dosument whish purports to be attested 
by two witnesses to be proved in order that 
it may be assepted by the Court to be a 
valid mortgage document, sush a dosument 
being required by law to be attested by two 
witnesses P’ For this purpose we have to 
look intothe Evidence Aat, where seotions 
68 and 69 sontain provisions as to the mode 
of proof of ‘a dosument whioh is required by 
law to be attested,’ a mortgage dosument 
for Rs. 100 or upwards being such a doau: 
ment, Sestion 68 says: “If a dosument is re- 
quired by law to be attested, it shall not 
be used as evidenee untilone attesting wit- 
ness at least has been salled for the purpose of 
proving its exeeution, if there be an attesting 
witness alive and subjest to the process of 
the Court and sapable of giving evidenas,” 
I think the implieation from the language of 
the seotion ia that, if one attesting witness 
has been aoalled, (if there be an attesting 
witness alive ets.,) then the document san ba 
accepted by the Court (of sourse if it believes 
his evidences) as evideneing a mortgage- 
transastion as the  neoessavry evidense 
insisted upon by sestion 68, Evidence Ast, 
of a dosument required by law to be attest- 
ed has been given, In other words, the 
dosument ean, on the evidense, be treated 
by the Court as having oreated the sharge 
on immoveable property whieh it purports 
to create. Sestion 68 requires only that one 
attesting witness (if alive) should be oalled 
for the purpose of proving execution subjest, 
of course, to the oondition that that witness 
is gubjest to the process of the Court and 
capable of giving evidense, The lower 
Appellate Court, however, held that either 
two attesting witnesses should be salled 
when two are aliveand that, even assuming 
that one only need bə oalled, ho 
should, at least, be made to prove that 
another (or the other) attesting witnesa 
besides himself also saw the exeontion. 
Hence it held that the plaint dosument 

was not properly proved as å mortgage 
document as one only of the attesting wil 
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nesses was called and he merely proved 
its execution by the lat defendant and the 
attestation by himself (that witness) and 
he was not asked about any other attestor 
having eeen the execation (I might add kere 
that the lower Appellate Court in its very 
technical handling of the case even refused 
to allow an application for revisw filed by 
the plaintiffs.) 

Mr, Sesha Aiyangar for the raspondent, 
3rd defendant (the !st defendant who con- 
tested the suit in the two lower Courts 
remaining ez parte here and the 3rd defendant 
who was ez parte in the Courts below now 
taking advantage of the lower Appellate 
Court's decision to appesr before us in 
order te support it) contends that, though that 
section 59 of tha Transfer of Property Act does 
not deal with the quantum or mole of proof, 
we must assume that it not only requ'res that 
a mortgage document (for Rs. 100 or more) 
should be aitested by two witnesses but 
that the mortgagee suing on it shoull 
call two witnesses, if alive, to prove the 
docament or should make the one witne:s 
(called) to prove its attestation by another 
also. No doubt, there are English and American 
Statu'es which contain such strict pro- 
visions about the mode of proof also (by 
calling, at least, two witnesses) of documents 
required to be attested by two or more 
witnesses. I do not see, however, why 
we should make section 59 stricter than it 
js.and add words tothe section (after the 
words two witnesses’) such as two of whom 
at least shall, if alive, be called to prove 
the instrument or one of whom at least shall 
be ealled to prove that the instrument 


was not only attested by himself but 
attested by another attestor,’ The fast 
that the Hvidence Aot is. 10 years 


older than the Transfer of Property Act has 
no releyency in the oonsideration of this 
question, I might add that sestion 69 of 
the Evidence Aet says that, if no such 
attesting witness can be found, proof that 
the attestation of one attesting witness at 
least is in the handwriting of that witness 
and that the signature of the person exe- 
euting the dosument ia in the handwriting 
of that persone is proof: which might be 
accepted as. suffisient by the Oourt. If 
seotion 59 of the Transfer of Property Act 
is, interpreted, as we are invited to interpret 
it, as adding another requisite, (even i in the 
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oirsumstanses sontemplated by section 69 
of the Evidenes Act, that is, even where 
no attesting witness is alive or could ba 
found) namely, direst proof that two attest» 
ing witnesses saw the execution, it would 
be prastioally impossible in most sush aases 
to adduee evidense of third persons about 
attestation by two witnesses and many old 
mortgage transactions sould never be proved 
at all as such documente, say about «8 
years old where it is not at all unlikely that 
the two attestators aud the mortgagee hava 
died (life not being too long in this country) 
oannot ba provei at all to be valid doon- 
ments unless some third persons who did 
not attest but merely happened to be present 
at the execution and attestation (a very 
unlikely sontingeney) happened to be alive, re» 
membered what happened long ago of & trans. 
action at which they were oasually present 
and could, therefore, be called to prove the 
attestation by two attestators. If the argument 
is pushed to its logical limit, then even sestion 
90 of the Evidenee Ast, which says that 
dosuments purporting to be thirty years 
old ean be presumed to have been validly 
executed and attested, must be deemed to 
have been  overruled by the provisions 
of sectión 59 of the later Transfer of 
Property Ast, No doubt, where the 
provisions of sestion 68 of the  Evidensee 
Act have been somplied with by salling 
one attesting witness to prove the exsou- 
tion by the mortgagor, and the attestation 
by himself (the witness) and the dosu- 
ment may, therefore, be aosepted by the 
Court as prima facie sufficiently proved to 
be a valid mortgage. That prima facie 
proof oan® be rebutted by proof on the other 
side that the other witness or witnesses 
who has or have alao apparently attested 
the dosument did not really seeits exesn. 
tion and that the document, therefore, did 
not somply with the requirements of sestion 
59 of Aot IV of 1882, l 

The casein Vadla Nagtah v. Valuru Divakara 
Mudaliar(7), Munntappa Chettiar v. Vellachamy 
Mannadi (2), Shamu Patter v. Abdul Kadir 
Rowthan (3:, Ganga Pershad Singh v. Ishri 
Pershad: Singh (4) and Arumugham Chetiy v, 
Muthu  Koundan (5) ara all oases in whioli 
ib had been definitely proved, as found by 
the lower Courts, that the apparent 


(7) 41 Ind. Cas, 685; 6 L, W, 147; (1917) M, WN. 


+ 


d 


Val, LVIII] 
VENKITA REDDI t$, MUTHULU PAY BULU, 


attestors of the doeumentain question were 
not attestors in the legal sense and had 
not seen the exesution, and henoe it was 
held in those cases that the dcenments were 
invalid as mortgages, Those oases did not 
eonsider whether the document had been 
prima facte proved to be a. valid mort- 
gage, that is, whether the  requisition as 
to proof sontained in the  Evidense Act 
as regards such.a document had beensom- 
plied with and, in faot, no oesasion arose 
in those oases for the  eonsideration of 
that point on the facts found in those 
eases, 

The question now in dispute was directly 
considered in Shib Dayal v. Sheo Ghulam, (1) 
whish desision was pronounsed after the 
Privy Oounoil desision in Shamu Patter v. 
Abdul Kadir Rowthan (3). That osse in 
Shib Dayal v. Sheo Ghulam (1) followed 
two earlier . decisions of that Court reported 


in the same Volume* at pages 102 {Ram Dei, 


v. Munna Lal (8)]and 112 (Uttam Singh v. 
Hukam Síngh(9)]. In Ram Det v. Munna Lal 
(8) the question in dispute has been oare- 
fully sonsidered. I am unable to assept 
the. sontention of Mr. Sesha Aiyangar that 
the learned Judges who desided those 
three cases overlooked the distinotion between 
the proof of the document and the validity 
of a document, On the other hand, Í think 
they did have that distinction clearly in 
their minds and held that, whereas seotion 
59 of Ast IV of 1882 did require that 
there should be two attesting witnesses 
at least for the validity of the dosument 
of the nature mentioned in the section, the 
requirements of the Hvidense Ast as to 
proof of such a document sould ‘be auffioi. 
enily met by eomplianse with the direotions 
in sestiong 68 and 69 of the  Evidenoe 
Ast, I think also that section 114 of the Evi- 
denee Aot [relied on in'some other sonnestion 
by the learned Judges who desided 
Jogendra Nath v. Nitai Ohurn (10)] sap- 
plies the alue to the intention of the 
Legislature in enasting sestions 68 and 69 
of the Evidense Aot whioh sonsider proof up 
to a certain point as legally sufficient. 
As I said already, such prima facie evi. 
dence of validity (believed by the Court 

(8) 88 Ind, Cas. 175; 89 A, 109; 14 A. L.J. 1041, 


(9) 88 Ind. Cas, 651; 39 A, 112; 16 A. L. 
(10) 7 0. W. N. 384. ° ga 
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to be true) aonld be rebutted by other 
evidence (of sourse, when believed by the 
Court). 

In the present ease, the  evidense of 

P. W. No. 4, believed by the Court, suffio- 
iently satisfied the requirements of section 
68 of the Eviderise Aot (the dosument 
being, on its face, attested by at least two 
attestors and thus satisfying the requi-e- 
ments of sestion 59 of the Transfer of 
Property Aet). Following, therefore, SAib 
Dayalv. Sheo Ghulam, (1) I would hold that.the 
dooument has been proved to be a valid moit. 
gage. 
In the result, the deoree of the lower Appel- 
late Court will be modified and the usual 
morigage-deoree shall be passed in favour of 
the plaintiffs for the sum mentioned in 
the lower Appellate Court's deeres, with 
interest as provided for therein, items Nos. 1, 
3 and 4 being directed to be sold first 
and item No. 2 last. The plaintiffa shall 
have their costs of the second appeal from 
defendants Nos, l and 8 and their aosta 
insurred in the Courts below will be paid 
by the Ist defendant. The eosts shall also 
bea sharge upon the mortgaged property. 
Time for redemption is six months from thig 
date. 

Seenogr, J.—In this ease the validity of 
the suit dooument, a mortgage deed, was not 
the subjest of any issue in the Court of the 
first instanee, the only matter on whieh the 
plaintiffs and the Ist defendant joined issue 
being the question of dissharge upon which 
defence the Diestriot Munsif dismissed the 
suit, 

On apreal, the Subordinate Judge, after 
reversing the lat Court’s finding on the 
question of discharge, gave the plaintiffs a 
personal decree against the Ist defendant 
alone and refused to give them a decree for 
sale of the mortgaged property on the ground 
that the attestation to the deed hsd_ not 
been properly proved. From the Sutordi. 
nate Judge’s order on the review petition 
his reasons for not granting a decree on 
the mortgage appear morefully than in hig 
judgment. He says therein that, though 
the Ist defendant admitted  exeoution, ha 
did not ask for an issue to be framed ag 
to the validity of the mortgege-deed but 
as against the other defendents who remain- 
ed «x parte it-was incumbent on the plaint. 
iff to proyo the dooument in jhe manner 
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prescribed by séetion 68 of the Evidense Aot 
and he had not done so. 

Iu my opinion, the requirements of sestion 
68 of-the Evidence Ast were sufficiently 
somplied with when P. W., No. 4, an attest- 
ing witness, was examined. If there had 
then been any ides of suggesting that this 
witness did not know what was meant by 
‘attesting’ he should have been asked some 
questions in oross-examination to further 
explain. his statement in the chief examina- 
tion, “I attested it”. The dooument, Exhibit 
A, shows that two other witnesses signed 
it. But it is not known definitely whether 
they are alive and available for examina- 
tion. 

The features of this oase resemble that 
desided in Shtb Dayal v. Sheo Ghulam (1). It 
was there stated : “With regard to the proof 
of the mortgage, the plaintiff produced one of 
the attesting witnesses who proved that he saw 
the mortgagor sign the mortgage and that 
he signed his name as an attesting witness. 
On the fase of it, the mortgage appears to 
have been attested by a number of other 
witnesses, but they were not salled. Nor 
did the witness who. was ealled say that 
there was any other attesting witness pre- 
gent. He was not asked the question by 
either side. The question is whether, under 
these eiroumstances, there being no other 
evidenee,. the mortgage can be said to be 
proved." Their Lordships of the Allahabad 
High Court held that there had been a 
suffüiejent sompliance with the law as stated 
in section 68 of the Hvidense Ast when 
one attesting witness was examined, as re- 
quired by that seotion, and the evidense for the 
plaintiff was not at all rebutted. Ham Det 
v, Munna Lal (8) was a similar ease, Ag 
to the amount of proof required, section 
68 of the Hvidense Ast does not require 
that more than one attesting witness should 
be aalled to say that he attested it before 
the dosument san'be used as evidense. I 
do not believe that it eould have been 
the intention of the framera of the Transfer 
of Property Ast, which became law in 1882, to 
lay down anything in seotion 59 sontrary to 
ihe provisions of the Evidenee Aet of 1872, 
on the subject ef proof. If an Appellate 
Court, in the exercise of its. disoretion under 
the provisos to section 58 of tlie Evidense 
Ast and te Order VIII, ruled of the Civil 
Proeedure Code, requires elearer proof of 


attestation, if is the 
itself to sall for sueh proof, and not to decide 
that the dosument has not been proved as a 
mortgage merely beoause the plaintiff did 
not examine all the attesting witnesses. See 
Arumugham Ohetty v. Muthu Koundan (5) and 
Munsappa Ohettiar v. Vellachamy Mannad: (2), 

Mr. Sesha Aiyangar for the respondent 
relied on two other deoisions which san 
olearly be distinguished. In Param Hang 
v. Randhir Singh (6) the seeond witness did 
not sign or makes mark and so the doou- 
ment was held to be not validly exeeuted 


as there was nothing in the evidence to. 


Show that he authorised the seribe to write 
his name. In Vadla Nagiah v. Valuru Divakara 
Mudaltar (7) there was no admission or proof 
of the attestetion nor did any presumption 
arise from the sommon oourse of business 
that the mortgage-bond had been validly 
attested. Both these sases are, therefore, 
distinguishable from the present, 

I eonsur in the order proposed to ba 
passed by my learned brother. 

M., 0, P. 


Decree varied, 


CALOUTTA HIGH COURT. 
FULL BENCH. 
ÅPŁEAL FROM APPELLATER [DROREE No. 1313 
"s. er 1917. 
May 20, 1920. 

Present Bir Asutosh Mookerjee, KT., 
Aeting Chief Juatise, Justice Sir) 
Ernest Fleteher, Kr., Justice Sir N. 

R. Ohatterjos, KT., Mr, Justice 
Teanon and Justice Sir Asutosh 

Chaudhuri, Kr. 
 HRIDYANATH ROY aw» OTHERS— 
PLAINTIFF8-—À PPELLANTS 
versus 
RAM OHANDRA BARUA SARMA AND 
ULHERY  DurENDANTa— RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), 0. XXIII, 
v. 1—Order for withdrawal made in. circumstances 
outside scope of rule, effect of— Fresh suit, maintains 
ability of—OCourt trying subsequent suit, whether can 
question propriety of order of withdrawal. 


duty of the Court 
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An order for withdrawal of a suit with leave to 
institute a fresh suit, made under Order XXIII, 
rule 1, but in circumstances not within the scope 
of the rule, cannot be treated as an order made 
without jurisdiction, such order is eonsequenily not 
null and void. [p. 813, col. 2.] 

A fresh suit instituted upon leave 80 granted is 
not incompetent [p. 813, col. 2.] 

The Court trying the ‘subsequent guit is not com. 
petent to enter into the question, whether the 
Court which granted the plaintiff permission to 
withdraw the first suit with liberty to bring a fresh 
suit had properly made such order. [p. 813, col. 2.] 


Appeal against the desree of the Addi» 
tional Subordinate Judge, Daaoa, dated the 
27th Maroh 1917, reversing that of the 
Offisiating Munsif, 2nd: Court, Maniskgunj, 
dated the 4th January 1916. 

This appeal being oalled on for hearing 
in a Division Court before Justice Sir Asutosh 
Ohaudhuri, Kt., and Mr. Justice Walmsley, 
was referred fo a Full Bensh. 

FAOTS appear from the judgment. 

‘Babu Prokas Ohandra Pakrashé (with him 
Babus Ramendra Mohan Mazumdar and Nil 
Kanta Ghosh), for the Appellants: —The plaint- 
ifs are the appellants. The suit is for the 
resovery of possession of land upon deo- 
alration of] title. The Court of first instanae 
found in favour of the plaintiff upon the 
questions of title and possession and deereed 
the suit. The Subordinate Judge on appeal 
affirmed the findings of the trial Court as 
to titla and possession, but dismissed the 
snit on the ground that a previous suit, 
instituted in respect of the same subject- 
matter, had been improperly withdrawn 
under Order XXIII, rule 1 (2), Civil Pro- 
eedure Code. The learned Subordinate 
Judge has relied upon the desisionin Kal? 
Prasanna Sil v. Panchanan Nandi Chowdhury 
(1) in support of the view thaf the order 
of withdrawal passed in the previous suit 
was without  jurisdietion, As to the 
meaning of the word “jurisdistion” I would 
refer your Lordships to Halsbury’s Laws 
of England, Vol. IX, p. 18, Art. 10. Reads 
Order XXIII, rule 1, Civil Prosedure Code, 

Their Lordships in Kali Prosanna Sel y. 
PanchananNandt Chowdhury (1) made a mistake 
in holding that the word “suffisient grounds” 
for permitting withdrawal with liberty to 
bring a fresh suit on the same cause of action 
referred to in slause (b) of rule 1, Order 
XXIII of the Civil Prosedure Code must 


(1) 88 Ind. Cas, ic s e Mi J. em 29: C, dui B 
' 1000;-44 0. 387. < 


be something of the same nature as the 
“formal defest” mentioned in alange (a); when 
the Oourt is in seisin of the oase, ib can 
pass any order that may bo  nesessary 
under the sirsumstanees of the'case, 

[ MooRERJEE, Acta, O. J.— What, is your 
point ? | 

My point is that, even on the assumption 
that the order for withdrawal in the previous 
suit was improperly made, it is sonoluaive bet- 
ween the parties, besause, however erroneous 
it might be deemed to have been, it sannot 
died be regarded as made without juriadio- 
ion 

[OmaTrERJEA, J.— The question is, san the 
order for withdrawal be attaeked in a sub- 
Bequent suit as made without jurisdie- 
tion PJ 

Yes, my Lord. The provisions of Order 
XXIII, rule 1, Civil Prosedure Code, em- 
power the Court to pass an order of with- 
drawal, The language of the rule elearly 
shows that it is entirely in the diseretion 
of the Court to pass any sush order. In 
making sush order the Court may commit 
an error of law or of proeedure and the 
aggrieved party has his remedy in appeal 
or revision, but the order eannot be shalleng- 
ed in the manner in whieh it is attempted 
to be done in the present oase. The order 
sannot be said to be one without jurisdistion, 
Almost it oan be charasterised as an order 
passed illegally or with material irregularity. 
The order is, therefore, not a nullity or void 
ipso facio. So long as the order is not set 
aside in due course of law, boththe parties 
ars bound by it, 

[Mooxenyuz, Acta, O. J.— Why is tha 
present suit barred P Is it by res judicata ?] 

That is the sontention of the other 
Bide. 

[ MooxERJEE, Acta. O. J,—The question 
then is whether the order for withdrawal 
was made without jurisdiotion P] 

That is so. lf it is held that the order 
passed in the previous suit under Order 
XXIII, rule 1 is in the exersise of the 
Court/'s jurisdietion then the maintainability 
of the present suit eannot be questioned so 
long as that order stands unimpeashed and 
is not vaeated in due sourse of law, 

Babu Ramesh Ohandra Sen, for the Respond. 
ent :— Under Order XXIII, Tule 1, Oivil 
Prosedure Code withdrawal is only allowable 
when there is & formal defect, If there is 
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no formal defest, the order of withdrawal is 
without jurisdietion. When a Court isgiven 
jurisdiction to pass & sertain order subjeot 
to some eonditions precedent, the absence of 
those eonditicns makes the order one without 
jurisdiction. 

[Mooxsrser, Aora, O. J.— What ia jurisdic- 
tion P] 

It is the authority of the Oourttodo a 
eertain thing. The matter has been son. 
sidered by your Lordships in Ashutosh Stkdar 
v. Behari Lal (2). 

[Mooxessen, Aore, O. J.—Do you mean to 
say that the Court asts without jurisdiction 
when it makes an erroneous order f] 

I do not eontend that. What I do contend 
is that the Court had anthority to pass the 
- order of withdrawal if there was a formal 
defect, As there was no formal defect the 
condition presedent was not fulfilled and the 
order of withdrawal is without jurisdiction. 
The meaning of ‘‘jurisdistion” is fully ex- 
plained in Ashutosh Stkdar v. Behari Lal (2), 

[Mooxersgs, Acta, O, J.— What would be 
the effect of the order of withdrawal? ] 

As it is made without jurisdiotion it is a 
nullity. The subsequent suit would, there. 
fore, be barred. My objestion is more under 
eestion 10 than under section 11, Civil 
Prosedure Code, because if the order of 
withdrawal is a nullity, the appeal remains 
pending, Another braneh of my argument 
is that the withdrawal may be treated as 
made without permission besause the Court 
had no power to give permission. 

[MooxkrJEE, Aora. O, J.— But, asa matter 
of fast, the appellant did not want to with. 
draw without leave. | 

There is no application on the record. 
There was only an oral application. 

| FLETOGHER, J.— The question is whether 
the Court was satisfied as to the existence 
of a ‘formal defeoet. If the Court was so 
satisfied, how can you say that the order of 
withdrawal was pasged without jurisdiotion ?] 

The question is not whether the Court was 
satisfied or not but whether there was in law 
& formal defeot. 

. Ishal begin with the sase in Robert 
Watson & Co. v. Collector of Zillah Ra‘shahye 


(3). Ifan order allowing withdrawal was 
(2) 11 O, W. N. 1013; 60. L, J. 82035 C. 61 
F. B). * 

(3)18M. L A. 160; 12 W. R P.0,.48;3 B.L RB. 
P,O, 48; 2 Spth. P. O, J. 269; 2 Sar. P, O, J, 5L0; 20 


$ 5 


made although no formal defeot existed, the 
order ean be ignored. 

[OnarreRIEA, J.-— What was the Civil 
Procedure Code at the time F] ` . 

It was before the Aot of 1859. The oase . 
is alaó reported in 12 Weekly Reporter 
(P. O0) 43 [Robert Watson & Oo. v. Ool- 
lector cf Zillah Rajshahye (3!] Reads Robert 
Watson & Co. v. Coliector of Zillah Raishahye 
(3). The order of withdrawal was before 
the Civil Prosedure Code of 1859 but the 
subsequent suit was after that Code. Refers 
to Muddun Ram Dossy. lsrail Ali Ohowdhry 
(4), Kharda Company Limited v. Durga Ochran 
Chandra (5). ] 

fMooxkzR3kE, Acre. O. J.— Was the order 
made without jurisdiction ? | 

In spite of the legislation that had sub- 
sequently been adopted, the power of the 
Court remained the same, See Ast X of 
1877, 

[MOOKERJER, Aota. O, J.—The whole ques- 
tion, therefore, is what is jurisdiotion ? | 

The simple answer is, it is the power of the 
Court to deal with a matter. 

[MOOKERJEH, Acre. O. J.— Does the Court 
act without jurisdistion when 16 fails to ast 
in accordanoe with the prosedure laid down 
by the Legislature P | 

Not always, but when it aots in breach of 
a mandatory direction, it aots without juris- 
diotion. Refers to Subrahmawia <Ayyar v. 
King-Hmperor (0), This oase lays down that 
when a mandatory direetion is dieregarded, 
it is without jurisdiotion, e.g., in a proséeding 
under seotion 145, Criminal Prosedure Code, 
if there is no Police report as to a breach of 
the pease, the order of the Magistrate is 
without ju»isdietion. Refers to Khzarajmal 
v. Diam (7), It is very difficult to draw 
the diatinotion between this oase and the 
oase in Maltarjun v.. Narhari (8). Reads 
Mr. Justice Walsh’s “Revision and Extra- 
ordinary Juriadistion,” at pages 4d, 45, 46. 

[MooxER nE, Acta, O. J.—Your contention 
then is that the Court has jurisdiction to 


make only sorrect orders. 

(4) 21 W. R. 291. 

(5 5 Ind. Cas. 187; 11 O, L. J. 4b. 

(6) 25 M. 6 ; 1! M. L. J. 233; 8 Bom. L. R. 540; 
28 I. A 257; 50, W. N. 860, 2 Weir 271; 8 Sar. P. 
C. J. 160. 

17) 9C. W. N.201 atp. 214 (P,.0.) 1 C. L J. 584; 82 
C. 298; 22 I. A. 23; 8 Sar. P. O, J. 784; 2 A. L. J. 73,7 
Bom LR L 

(5, 25 B. 3.7 at p. 847; 6 O. W. N. 10; 2 Bom. L. B. 
917; 27 I, A, 2) 0; it M. ly di 868; 7 Saf, B, 0, 3-789, 
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ri do not go so far. Refers to Khosh 
Mahomed Sircar wv. Nazir Mahomed (9) 
and Krishna Kamini v. Abdul Jabbar (10), As 
in these eases the Magistrate’ power was 
dependent on a oertain state of facts, so, in 
the present case, the Civil Court's {power to 
make an order of withdrawal was dependent 
on certain conditions. The plaintiff eannot 
be permitted to withdraw his oase with 
liberty to bring & fresh suit simply to 
improve upon his evidenoe, 

OnaupHURI, J.—Conld not the 
allow additional evidense to be taken P] 

That would depend upon whether there 
was any inherent defect. Refers to Kharda 
Company Limited v. Durga Oharan Ohandra 
(5), Mabulla Sardar v. Hemangint Debi (11), 
Ramdeo v. Goneshnarain (12), Kessowjt Issar 
vw. Great Indian. Peninsula Railway Oompany 
(18), Ashutosh Sikdar v. Behari Lal (2), Shek 
Golam Sarwar v. Joy Lal (14) (notes portion). 

Fietosr, J.— There may be good grounds 
to revise the order, but it cannot be ques- 
tioned in the way in whieh it is attempted to 
be done.] 

Refers to Satyabadi Gountia v. Bediadhar 
Bar Panda (15), 

[Onauraunr, J.—1f a Court desides a ques- 
tion of Jimitation wrongly, can you say that 
it note without jurisdistion ? | 

Not in all cases. Here the Court by 
simply saying that ib was satisfied that some 
formal defeot existed sould not assume 
jurisdiction. It would be usurping juris- 
dietion. Reads Bigelow on Estoppel, 6th 
Edition, pages 228, 229, 

, LELETOHER, J.— The words in the Statute 
(Order XXIII, rule I) are "when the Court 
is satisfied” and not that eertain fants should 
exist. ] 

If the satisfaction of the Court was the 
only requirement, then the order would not 
be open to revision. 

[Mooxgz3Ex, Aora. C. J.— Barring the desi- 
sion in Saiyabadi Gountia v. Bedzadhar Bar 
Panda (15); ig there any other desision in 
point ?] ` 

(9) 9 0. W. N. 1065; 88 0. 352; 2. C, L. J. 269 2 
Cr, L. J. 037. 

(10) 6 C. W. N. 737; 80 C. 155. 

(11) 6 Ind. Cas. 629; 11 C, L. J. 612, 

(12) 12 0. W. N. 921; 85 O. 924. 

(18) 11 C. W. N. 721; 9 Bom. L. R. 671; 6 C. L. J, 
5; 4 A-L. J. 461; 81 B. 881; 17 M. L. J. 347; 84 I. A, 
115; 2 M. L. T. 435 (P. O.). 

O. W, N. Lii (62) notes, 
d. Cas. 992; 9 P, L. J» 404 at p. 408, 


oo 
[n 

c 
BS 
e 
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Court ' 
- (94). As to the 


. The other ease is Shek Golam Sarwar v. Joy 
Lal (14), There is another case in Nathunt 
Ram v. Sheo Koer (16). Refers alao to Ali 
Miah v. Kaberia Khatun (17), R. v. Justices of 
Essex (18), Hira Lal Mitra v. Uday Ohandra 
Dey(19), Ramdeo v. Goneshnarain(12), Mahtpat 
Shamla v. Nathu Vithoba (90), Eknath Ranoit 
Falke v, Ranoji Bawajt Falke (21). A different 
view has been taken in Afzul Begam v, 
Akbari Khanam (22) and Balide Kamayya v, 
Pragada Pepayya (23) overruling Ohoragudt 
Ohinna Potayya vw. Varadaraja Appa Row 
meaning of the word 
jurisdiction refers to Sukh Lal v. Tara 
Ohand (25). I do not say that the Court had 
no jurisdistion, but I eontend that the Court 
had no authority to exercise that jurisdiotion. 
The power to grant leave to withdraw a auit 
is a spesial power. It is to be exersised only 
under certain eonditions : when those oondi- 
tions do not exist, the power sannot be 
exersised. My eontention, therefore, is that 
as the Subordinate Judge, in the previous 
litigation, invoked the aid of Order XXIII, 
rule 1 (2), Civil Prosedure Code, untler 
eiroumstanees not contemplated thereby, 
the order, in so far as it reserved liberty to 
the plaintiffs to institute a fresh suit, must 
be deemed to have been made without 
jurisdietion and consequently null and void. 
Therefore, under sub-rule (3) the plaintiffs 
are préoluded from instituting the present 
guit. 

. Babu Prokas Ohandra Pakrashi was not 
ealled upon to reply. 


JUDGMENT. 

MooxgRjEE, Acta, C. J.—The anit whieh 
has culminated in this reference was in- 
stituted by the appellants for recovery of 
possession of land upon deolaration of title, 


(16) 46 Ind. Cas, 179; 8 P. L. J. 460; 5 P. L. W. 104; 
(1918) Pat. 220. 

(17) 9 Ind. Cas. 66; 16 C. W. N. 350 at p. 852. 

(18) (1895) 1 Q. B. 88 at p. 43; 48 W.R, 185; 71 L, 
T. 882. . 
(19) 14 Ind, Cas. 88; 16 C. W. N. 1027; 16 O. L. J, 
103. 

(20) 4 Ind. Cas. 252; 38 B. 722; 11 Bom. L. R 1109, 

(21) 30 Ind. Cas. 813; 35 B. 261; 18 Bom. L. R 287. 

(22) 28 Ind. Cas. 857; 87 A. 326; 18 A. L, J. 444, 

(28) 87 Ind. Cas. 414; 40 M. 269; 21 M, L. T, 83, 
T ) M. W. N. 217 and 240; 6 L. W. 658; 82 M. L. 
J, 471. s 

(24) 25 Ind. Cas. 288; 27M, L.J 2441 L, W. 
618; 16 M. L, T. 186, . 

(26) 38 O., 68; 9 O, W. N, 1046; 20, L., J, 241; 2 Op. 
L.J. 618, : l l 


- 
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The Court of first instance found in favour 
of the plaintiffs upon the questions of title 
and possession and desreed the suit. Upon 
appeal, the Subordinate Judge affirmed the 
findings of the trial Oourt as to title and 
possession, but dismissed the suit on the 
ground that 4 previous suit, instituted in 
respect of the same subject matter, had been 
improperly withdrawn under Order XXIII, 
rule 1 (2). 
Subordinate Judge relied upon the deoision 
in Kal Prasanna Sil v. Panchanan Nandi 
Ohowdhury (1) whieh ia an authority for 
the proposition that where the Appellate 
Court allows a plaintiff to withdraw from 
& suit on the ground that ha had not been 
able to  a&ddues all the evidence which 
should have been addneed, the order is 
without jurisdistion and a fresh suit brought 
in pursuanee of that order is barred by 
ves judicata. In the previous litigation, it 
appears, the plaintiffs suoceeded in the 
Primary Court, Upon appeal by the defend- 
ants, the following order was resorded by 
the Subordinate Judge on the 18th Septembar 
1913:— 

" Heard both parties and appellant’ objeoc: 
tion. The plaintiff-respondent applies to 
withdraw from suit with liberty to bring 
fresh suit. There appears reason, The 
plaintiff led a Ohitta dated 1246 B.S, 
his -aase is that the disputed land is cover- 
ed by tbat- Ohitta as belonging to him. 
That Chitta was not sompared or re-laid in 
the losality and the identity was not estab- 
lished, the oral evidenes is not snffisient, 
I,.-therefore, allow the suit to be withdrawn 
and permit the plaintiff to bring fresh suit, 
if not otherwise barred, on sondition of his 
paying appellants’ eosts in both the Courts 
before institution of fresh suit, Appeal 
thus disposed of, ” 

The present suit was, thereafter. instituted 
on ,the 2nd April 1914, and Was, a8 
already stated, decreed by the trial Court. 
where no objection was taken by the defend- 
ants that it was barred by reason of the 
alleged insompetense of the order in the 
previous suit. The objestion was taken in 
the lower Appellate Court for the first 
time, as the degision in Kali Prasanna Sil 
v. Panchanan Nandi Chowdhury (1) had been 

meanwhile pronounged and published, The 
Subordinate Judge entertained and gave 
effect to the objection, whioh he deseribed- 


In support of this view, the : 


as a teshnioal ground not taken in the 
lower Court. On -seeond appeal to this 
Court, the Division Benoh has dissented 
from the view taken in Kali Prasanna Sil 
v. Panchanan Nandi Chowdhury (1) and has 
referred the following questions for desision 
by a Fall Bench:— 

(1) If an order for withdrawal of a suit 
with lesve to institute a fresh suit be made 
under Order XXIII, rule 1, Civil Prosedure 
ode (or seotion 373 of Aet X, 1877) but 
on & ground not of the same nature as 
“formal defest ” mentioned in elause (a), 
ean it be treated as an order made without 
jurisdietion and, therefore, null and void P 

(2) Is a fresh suit instituted upon such 
leave insompetent ? 

(3) Is the Court trying the subsequent 
snit competent to enfer into the question 
whether the Court, whish granted the plaint- 
iff permission to withdraw the first suit 
with liberty to bring a fresh suit, had 
jarisdistion to make sueh an order f? 

(4) Is suoh an order open to revision 
under seotion 115, Civil Prooedure Code? 

Order XXIII, rule 1, mentioned in the first 
of these questions, is in the following 
terms :— 

"(1)* At any time after the institution 
of a guit, the plaintiff may, as against all 
or any of the defendants, withdraw his 
suit or abandon part of his olaim. 

(2) Where the Court is satisfied 

(a) that a suit must fail by reason of some 
formal defest or 

(b) that there are other suffioient grounds. 
for allowing the plaintiff to institute a 
fresh enit for the subjeot.matter of a suit 
or part of a olaim, it may, on such terms 
as it thinks fit, grant the plaintiff permis- 
sion to withdraw from suaeh suit or abandon 
suoh part of a olaim with liberty to in- 
atitute a fresh suit in respeot of the subject« 
matter of such suit or such part of a 
olaim. 

(3) Where the plaintiff withdraws from. 
a suit, or abandons part of a olaim, without 
the permission referred to in sub-rule (2) 
he shall be liable for such costs aa thé 
Court may award ‘and shall be presluded 
from instituting any fresh suit in respest 
of such subjeot-matter or sush part of the 
olaim, ` 

(4) Nothing in this rule shall be deemed 
to authorise- the - Court to permit one of 
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several plaintiffs to withdraw without the 
consent of the others.” 

The ease has been argued before us on 
the assumption that the order for withdrawal 
iu the previous litigation was improperly 
made, The oontention of the appellants is 
that, even on the assumption that the order 
was improperly made, itis sonclusiv. between 
the parties, beoause, however erroneous it 
might be deemed to have been, it cannot 
rightly be regarded as made without juris-, 
distion. The contention of the respondents, 
on the other hand, is that as the Sub. 
ordinate Judge in the previous litigation, 
invoked the aid of Order XXIII, rule 1 (2) 
under sirsumstanses not contemplated there. 
by, the order, in so far as it reserved 
liberty to the plaintiffs to institute a fresh 
suit, must be deemed to have been made 
without jurisdietion and oonsequently null 
and void, with the inevitable result that 
under sub-rule (3) the plaintiffs are prea- 
cluded from instituting the present suit. 
The question thas emerges for sonsideration 
whether an order for withdrawal of aasuit, 
with liberty reserved to the plaintiffs to 
institute a fresh suit in respect of the 
same subject-matter, is an order mads 
without jurisdiction, if it is passe under 
sircumstanses not sontemplated by Order 
XXIII, ralo 102), The answer tq this ques- 
tion dapends upon an analysis of the notion 
of jurisdiction of a Court. 

In the Order of Reference toa Fall Benoh 
in the sase of Sukh Lol v. Tara Ohand (45) 
it was stated that  jurisdiebion may, be 
defined to be the power of a Court to hear 
and determine a cause, to adjudicate or 
exercise any judisial power in »elation to 
it; in other words, by juriadietion is meant 
the authority whieh a Court has to deside 
matters that are litigated befora it or to 
take sognizanoe of matters presented in a 
formal way for its desision. An examina- 
tion of the eases in the books dissloses 
numerous attempts to define the term “juris- 
dietion," which has been stated 4o be "the 
power to hear and determine issues of law 
and fast,” " the authority by whioh judicial 
offigers take oognizance of and deaide 
eauses, ” “ the authority to hear and decide 
a legal controversy "; “the power to hear 
and determine the subject-matter in son- 
troversy between parties toa suit and to 
adjudicate tr.bxereise any judicial power 


over them; " “the power to hear, determine 
and pronounse judgment on the issues 
before the Court," “the power or authority 
whioh is conferred upona Court by the 
Legislature to hear and determine causes 
between parties and to carry the jndgmenta 
into effest ’, " the powertoenquire into the 
facte, to apply the law, to pronounse the 
jodgment and to earry it into exeoution ", 
[Reference may in this eonneotion be made 
to the diseussion of the nature of jnrisdiotion 
in the judgments of this Oourt in Ashutosh 
Sikdar v. Behari Lal (2) and Gurdeo Singh 
v. Ohandrika Singh (26)]. This jurisdistion 
of the Court may be qualified or restricted 
by a variety of ciroumstanoes. Thus, the 
jurisdistion may have to be considered with 
reference to plase, value, and nature of the 
subject-matter. The power of a tribunal. 
may be exercised within defined territorial : 
limits. Its cognizance may be restrieted 
to subject-matters of preseribed value. It 
may be competent to deal with sontroversies 
of a spedified character, for  instanee, 
testamentary or matrimonial sauses, aequini- 
tion of lands for publie purposes, Reeord 
of Rights as between landlords and tenants, 
This classification into territorial jurisdiction, 
pecuniary jurisdietion and jurisdistion of 
the subjest-matter is obviously of a funda. 
mental eharaeter, Given such jurisdiotion, 
we must be careful to distinguish exersise 
of jurisdistion from existense of jurisdistion, 
for fundamentally different are the gone 
sequences of failure to comply with statutory 
requirements in the assumption and in the 
exereise of jurisdiotion. The authority to 
decide a asuse at all, and not the desision 
rendered therein, is what makes up juris. 
dietion, and when there is jurisdistion of 
the person and subjeot-matter, the decision 
of all other questions arising in the sase 
is butan exercise of that jurisdiction. The 
extent to whieh the conditions essential 
for oreating and raising the jurisdistion 
of a Court or the restraints attaching - 
to the mode of exeréise of that jurisdio- 
tion should be ineluded in the osoneap- 
tion of jurisdiction itself is sometimes a 
question of great nioety, as is illustrated 
by the desisions reviewed in the order of. 
reference in Sukh Lal v. Tara Ohand (25). 
and XKhosh Mahomed Sircar V. Nazir Maho- 


. (26) 1 Ind. Cas: 918; 86 0,198060. bu J, ll, z 
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med (9). See also the observation of Lord 
Parkerin Raghunoth Das v. Sundar Das (27). 
But the distinstion between existense of 
jarisdistion and exercise of jurisdietion has 
not always been borne in mind and this 
has sometimes led to sonfusion. [See 
Mabulla Sardar v. Hemangint Debi (41), 
Moser v. Marsden (23), where the term 
jurisdiction is used to denote the authority 
of the Court to make an order of a particular 
deseription]. We must not thus overlook 
the. oardinal position that, in order that 
jurisdietion may be exercised, there must be 
a. ease legally before the Court and a hearing 
as well as a determination. A jadgment 
pronounsed by a Oourt withont jurisdiction 


is void, subjest to the well-known reservation’ 


that when the jurisdistion of a Court is 
ehallenged, the Court is sompetent to deter- 
mine the question of jurisdistion, though 
the result of the enquiry may be that it 
has no jurisdistion to deal with the matter 
brought before it, Rashmont Dasi v. Ganada 
Sundari Daši (29), 


'Sinee jurisdiotion is the power to hear 
and determine, if does not depend either 
upon the regularity of the exersise of 
that power or upon the sorrestness of the 
deeision pronounced, for the power to deside 
nessssarily sarries with it the power to 
decide wrongly as well as rightly. As an 
anthority for this proposition reference may 
be made to the celebrated dietum of Lord 
Hobhouse in Malkarjun v. Narhart (8) “a 
Court has jurisdiotion to decide wrong as well 
as right; if it desides wrong, the wronged 
party can only take the sourse presoribed 
by law for setting matters right; and if 
that sourss is not taken the deosision, 
however wrong, eannot be disturbed ". Lord 
Hobhouse then added that, though it was 
true that the Court made a sad mistake 
in following the procedure adopted, still in 
so doing the Court was  exereising its 
jurisdiction and te treat suoh an error as 
destroying the jurisdiction of the Court was 
ealeulated to introduse great sonfusion into 


(27) 24 Ind. Cas, 804; 42 O. 72 at p. 88; 18 O. W, N. 
1068;1L. W. 567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) 
M. W. N. 741; 16 Bom. L. R. 814, 20 O, L. J, 666; 18 
A. L. de 154; 41 I. A. #6l (P. C.). 

(28) (1892) 1 Og. D. 487 at p. 491 61 L, J, Oh, 319; 
66 L. T. 670; 40 W. R. 520, 

& (29) 26 Ind, C223279; 20.0. L, J. 218190, WN. 
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the administration of the law. The view 
that jarisdistion is entirely independent of 
the manner of its exercise and’ involves 
the power to decide either way upon the 
fasts presented to the Court, is manifestly 
well founded on principle, aud has been 
recogn'zsd and applied elsawhere. Wattens, 
Ex parte (30), Herron v, Dater (31), There 
is a olear distinstion between the jurisdistion 
of the Oourt to try and delermine a matter, 
gnd the erroneous sation of such Court in 
the  exereise of that jurisdiction. The 
former involves the power to ast at all 
while the latter involves the authority to 
ast in tha particular way in whieh the 
Court dces aot. The boundary between an 
error of judgment and the usurpation of- 
power is this: the former is reversible by 
an Appellate Court within a eertain fixed 
time an! is,therefore, only  voidable, the 
latter is an absoulte nullity. When parties 
are before the Court and present to it a 
controversy whish the Court has authority 
to deside, a decision not nesessarily correat 
but appropriate to that qnestion is an 
exercise of judisal power or jurisdietion. 
So far as the jurisdiction itself is 
concerned, it is wholly immaterial 
whether “tho deoision upon the partionlar 
question be ocrrest or ineorreot, Were it 
held that a Court had jurisdistion to render 
only borrest decisions, then eaeh time it 
made an erroneous ruling or desision, the 
Court would be without juriedistion and ` 
the ruling itself void. Suoh ia not the 
law, and ib matters rot what may be the 
partieular question presented for adjudication 
whether it relates to jurisdistion of the 
Court itself or affects substantive rights of 
the parties litigating, if cannot be held 
that the ruling or deoision itself is without 
iurisdistion or is beyond the jurisdiction of 
the Court. The decision may be erroneous, 
but if eannot be held to be void for 
want of jurisdistion. A Court may have 
the rightand power to determine the status 
of a thing, and yet may exercise its 
authority erroneously, after  jurisdiotion 
attaches in any oase, all that follows in 
exercie of jurisdiction, and sontinnanee of 
jurisdistion is not dependent upon the 
correctness of the determination. 


(80) (1883) 7 Peter U. S. 568; 8 Law. Ed. 786, 
.(81)4(1866) 120_17..8, 464; 80 Law.-Bd,-748, 
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It follows from these principles that when 
a Court of eompetent jurisdiction has made 
an order under Order XX(II, rule 1 (2), in 
eireumstaneces not sontemplated by the rule, 
the order sannot be desmed to have been 
madà without jurisdietion, The Oourt has 
jurisdistion to try the' suit, and, in the 
exercise of that jurisdistion, is sompetent to 
make an crder for withdrawal with liberty 
reserved to the plaintiff to institute a 
fresh suit in respest of the same subjest- 
matter, if if is satisfed that sireumstances 
exist which justify sueh an order. The 


Court is so satisfied rightly or wrongly as — 


the Subordinate Judge in the previous 
suit put it quaintly, ‘there appears reason ”. 
The Court assordingly makes the order, It 
is plain that, however erroneous the order 
may be, it i8 not an order made by a Court 
without jurisdietion, it is, on the other hand, 
an order made by a Oourt of sompetent 
jarisdiotion acting with material irregularity 
in the exereise of its jurisdiction. The order 
cannot, sonsequently, be deemed null and void. 
The party aggrieved may directly impugn 
the order, and may, in an appropriate pro- 
seeding, invoke the aid of a superior tribunal 
to set aside the order, as appears to have been 
done in the oases brought to our notice? except 
the case of Kalt Prasanna Sil v. Panchanan 
Nandi Ohowdhury (1); but, till ib has been ro 
vacated, it is operative between the parties and 
sannot be ignored or challenged sollaterally in 
a different proceeding. There is thus ro escape 
from the position that the desision in Kal? 
Prasanna Sily. Panchanan Nandi Ohowdhury 
(1) sannot be defended on prineiple. That 
deoision, indeed, has been doubted on more than 
one oo088iop, as pointed out in the*Order of 
Referense, Besides the oases mentioned therein, 
reference may partionlarly be made to the judg- 
ment of Srinivasa Aiyangar, J., in Tuljaram 
Row v. Gopala Aiyar (82), where the true rule 
was stated to be tbat, if a Court has jurisdio- 
tion to try a suit and has authority to pass 
orders of a particular kind, the fast that it has 
passed an order which it should not h£ve made 
in the sirsumstances of that litigation, does 
not indieate total want or loss of jurisdistion 
so as to render the order a nullity. 

The first three questions referred to the 
Full Benoh must, sonsequently, ‘be answered’ 


(82.40 Ind, Cas. 611; 82 M, Ld. 484 (1917) M. 
W. N, 204; 21 ML. T 229, X oo 


i 


in the negative; the fourth question does 
not arise and has not been argned before 
us, The result is the following series of 
propositions :— 

- (1) An order for withdrawal of a suit 
with leave to institute a fresh suit, made 
under Order XXI, rule 1, but in oiraum- 
stances not within the seope of the rule, 
cannot be treated as an order made without 
jurisdiction, such order is sonsequently not 


. null aad void. 


(2) A fresh suit instituted upon leave so 
granted is not incompetent. 

(3) The Court trying the subsequent suit 
is not eompetent to enter into the question, 
whether the Court whieh granted the plaint» 
iff permission to withdraw the firat suit 
with liberty to bring a fresh suit had proe 
perly made suoh order. 

These ‘propositions leave no room for doubt 
that the decision of the Subordinate Judge 
in this oase must be set aside and the dearee of 
the Court of first instanoe restored with sosta 
in all the Courts including the sosta of the 
hearing before the Full Beneh and the Divi- 
sion Bensh, 


#LETOHER, J.—I agree. 

CHATTERJEA, J.—I agree, 

TEUNON, J.—I agree. 

CHAUDHURI, J.—I agree, 


Appeal allowed. 


MADRAS HIGH COURT, 
S&00* D Oivin APPEAL No. 370 or 1919. 
April 23, 1920, 

Present :—]Justice Sir William Ayling, KT., 
and Mr. Justice Coutts-Trotter, 
OHIDAMBARA NADAN AND ANOTHER 
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‘In the absence of any indication to the contrary, 
the presumption is, that when & subsequent encum- 
brancer pays off a prior encumbrance with the con- 
sideration-money of his own encumbrance, he does 
so with the intention of keeping the prior encum- 
brance alive for his own benefit, [p. 816, col, 1.] 


Second appeal against the deeree of the 
Court of the Subordinate Judge, Madura, 
in Appeal Suit No. 16 of 1918, preferred 
against the  desree of the Court of the 


Second Additional Distriet Munsif, Madura, . 


in Original Suit No. 110 of 1917. 
FAOTS appear from the judgment, 


Mr.-S. Subramanya Atyar, for the Appel- 
Jants.—The first mortgagee was discharged 
in pursuance of an express direction in the 
later mortgage-deed that the later mort- 
gageo should do so ont of the consideration 
for his own mortgage. There is also a 
resital that he should get bask the doou- 
ment with the endorsement of discharge, 
The payment by the subsequent mortgagee 
must be regarded as that of an agent of 
the mortgagor and the first mortgage must 
be deemed to have been extinguished. The 
money must be treated as belonging to the 
owner of the equity of redemption. See 
the observations of the Privy Council in 
Mohesh Lal v. Mohant Bawan Das (1). See 
also observations of Srinivasa Aiyangar, J. in 
Mathammal v. Ratu Pillai (2). 


Mr, S. T. Srintvasa Gopalachariar, for the 
Respondents.—The general prinsiple is laid 
down by the Privy Counsil in Gokaldas 
Gopaldas v. Puranmal Premsukh Das (8). 
When the second mortgagee pays the prior 
encumbrance he must be deemed to keep 
tke first mortgage alive and it is for his 
benefit to do so. The arrangement must 
obviously have been intended for the benefit 
of the sesond mortgagee as otherwise tho 
mortgagor sould well reeeive the sonsidera- 
tion and make the payment himself. Mohesh 
Lal v. Mohant Bawan Das (1) was desided 
on its own peculiar fasts and if does not 
afteet the general rule of law whieh has 
been resognized and followed ina series of 


D ud 
Jur, 882; 4 Sat. P, O, J, 424; 4 Ind. Deo. (x. s.) 1201. 
(2) 44 Ind, Cas, 758; 41 M. 518; 28 M. L. T, 106; 
(1918) M. W. N. 251; 7 L. W. 420. 
.- (8) 10 C. 1085; 11 I. A. 126; 8 Ind, Jur, 890; 4 
Bar. P, O, J, 648; 6 Ind, Dec, (N. 8.) 692, 


desisions. See Aborthoraman Kutti v. ~ Ittre- 
khaparambilathan (4). 

JUDGMENT,—The fasts whioh give rise 
to this appeal are somewhat somplicated 
and sonsist in a series of mortgages 
created in sucsoession over the same pro- 
perty. The mortgages with whioh we are 
conosrned are four in number, The first, 
dated the 17th Jane 1905, isa mortgage 
for Rs. 1,000 in favour of one Balasubra- 
mania Nadar and another; the second, dated 
4th June 1908, is a mortgage for Rs. 500 
in favour of the plaintiff’s predesessors-in- 
title and it is thia mortgage that they 
seek to enfores im this suit. The third 
was & mortgage, dated 8th June 1908, in 
favour of the Madura Nidhi Company for 
Rs. 1,000 and by that mortgage the mort- 
gagees were directed to dissharge the debt 
due under the first mortgage to Balasbra- 
mania Nadar. The last mortgage, dated 
Ist July 1908, was for Rs, 400 in favour 
of the 6th defendant. That mortgage 
dirested payment by the 6th defendant of 
Rs. 250 to Balasubramania Nadar, the first 
mortgagee, the third mortgagee, the Nidhi 
Qompany, having already dissharged his debt 
to theeextent of Rs. 1,000 the total due 
under his mortgaga on the date of pay- 
ment being Rs, 1,250 with accumulation 
of interest. The 6th defendant paid off 
the third mortgage in favour of the Nidhi 
Company and he now olaims, by virtue 
of these fasts, that he is entitled to stand in 
the shoes of the first mortgagee and claim 
priority in light of that mortgage to the 
present plaintiffs, the second mortgagees. 

The question is one that has been mush 
discussed and it would be idle to say that 
the expressions of opinion to be found in 
the eases are all consistent and easily re- 
soncilable, The first oase of importanse is 
the decision of the Privy Oounoil in Mohesh 
Lal y. Mohant Bawan Das (1). Their Lord- 
ships there applied the rule laid down by 
Jessel, M. R., in Adams v. Angell (5) and 
held that the question whether a person who 
provides money to pay off a former charge 
as aonsideration for a sesond  eharge to 
himself keeps alive that former sharge for 
his own benefit or extinguishes it i8 a 


(4) 55 Ind, Cas. 658; 11 L. W. 218; 27 M. L, T, 92; 
(1920) M. W. N. 143. ] 
(6) (1877) 6 Ch. D. 634; 48 L. J, ON, 862; 38 L. T 
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‘question of intention, To a large extent 
it may be said that that is a question of 
fast and there may be express declarations 
of intention whioh conelude the matter. 
But, usually, there is no sucbexpression of 
intention and sertain presumptions have to 
be made with regard to what the intention 
‘of the parties is likely to have been. 

` The argument for the appellant is that, 
where the eonsideration for a seeond charge 
takes the form of payment of a first mort- 
gage by a second -mortgagee the payment 
is made by him merely as an agent of the 
owner of the equity of redemption and the 
money must be regarded as the money of 
the owner of ‘the equity of redemption and 
the payment as his payment. It is sommon 
ground: that the rule to be followed is 
that laid down by the Privy Counoil in 
Gokaldas Gopaldas.y. Puranmal .Premsukhdas 
(3) and that is thata man having a right 
to act in either of the two ways, ù e, 
either to extinguish or keep alive a sharge, 
shall be assumed to have soted assording 
to his interest. In that ease their Lord- 
ships treated the payment by the subsequent 
mortgagee to be his own payment so that 
his interest was what was to be elooked 
‘at, and there can be no doubt that the 
interest of a subsequent enoumbranoer must 
always be to keep alive a prior charge 
` whieh he has paid off for his own benefit, 
The trouble has arisen from this, that their 
Lordships in Mohesh Lal v. Mohant Bawan 
Das (1) appear to have treated it as a general 
rule that’ when a mortgagee is dirasted to 
apply the loan in discharge of a prior mort- 
gage the presumption is that thepayment 
is to be regarded as primarily the payment 
of the mortgagor and that his interest oan 
only be to extinguish the first eharge. On 
& oareful sonsideration of that sase, we 
have oome to the sonelusion that it lays 
down no sush general rule but merely 
deoides on the fasts of that sase, one of 
whieh was that there was a running ascount 
between the mortgagor and the second 
mortgagee who acted as his banker, that it 
was proved that the intention was to 
extinguish the prior charge and not to keep 
it ‘alive. ` There was no doubt in that ease 
the fast that the banker took over possession 
of the mortgage when.he paid it off but their 
Lordships held that he took possession of 
it merely as a reseipt, for it was endorsed 


with the reotial of his dissharge, and that 
if was merely the oase of an agent taking 
a receipt on behalf of his principal when 
he made a payment for him, whieh, of sourse, 
it would be his duty to do. They deslined 
to take the view in that ease that the taking 
possession of the prior charge was any 
evidense of an intention to keep it alive for 
the benefit of the subsequent encumbranceer, 
We think that this was no more than a 


" finding of faot upon the peouliar oirouüm. 


stances of that aase. We venture to think 
that it is an error to treat Mohesh Lal v, 
Mohunt Bawan Das (1), as laying down a 
hard and faot presumption that where a 
subsequent ensumbrancer, in assordanse with 
the direstions from the mortgagor, pays off 
a prior encumbrance the payment must be 
treated as made solely as the agent of the 
mortgagor and that the intention ascordingly 
must be presumed to be to extinguish the 
prior sesurity. That, in our view, would 
be in sonflict with the decision of the Privy 
OConneil in Gokaldas Gopaldas v. Puranhal 
Premsukhdas (3), and with a long 
series of cases in this and thé other Courts 
of India of which we may take as an 
example the latest deeision of this Court 
(Seshagiri Aiyar and Moore, JJ.) in Abortho. 
raman Kutti v. Ititkaparambilathan (A), 
we think that the observations of Srinivasa 
Aiyangar, J., in Mathammal v, Raeu Pallag 
(2) are obiter, and with respect to that 
learned Judge we think they are soloured 
by a view of the effest of the desision in 
Mohesh Lal v. Mohani Bawan Das (1) which 
we regard as erroneous. 

In the present oase the subsequent mort. 
gage eontained not merely a direction that 
the later enoumbrancer should dissharga 
the earlier mortgage but shonld take it 
baok with the endorsement of payment 
thereon. Were it necessary so to decide, 
we are prepared to hold that such a 
direction points to an intention of keeping 
the oharge alive. For there is no hint 
that the: instrument is fo be received by 
ihe mortgagee merely as the agent of tha 
mortgagor, as a receipt and handed bask 
to him. But, apart from that, we thiok that 
a long series of deoisions in the Indian 
Courts, whieh we believe to be if entire sone 
firmity with the desision of the Privy Counoil 
in Gokaldas Gopaldas v, Puranmal Premsukh- 
das, (3) have established the rule that, in the 
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absense of spesial sireumstances fo show the 


.eontrary, such as we believe existed in Mohesh 
Lol v, Mohant Bawan Das (1) the pre- 
sumption is when a subsequent ensumbrancer 
pays off à prior encumbrance with the 
eonsideration. money of hia own encimbrance 
the does so with the intention of keeping 
the prior enoumbranse alive. It is obvious 
that in the vast majority of cases such an 
arrangement would be made for. the pro- 
testion of the subsequent mortgagee. The 
mortgagor probably wants the money for 
himself rather than to dissharge his exist- 
ing debta and the origin of sush s stipula- 
tion is most likely to be a distrust felt 
by the subsequent mortgagee as to the 
use to which the moneys would be pnt if 
he handed them direst to the mortgagor, 
who, instead of discharging the prior in. 
nsumbrance, might squander the money for 
his own purposes. We think that a mort- 
gagee who inserts in the mortga ge- bond 
the stipulation that he and not the mort- 
gagor shall pay off the prior enoumbranse 
ean, in the absence of any indication to 
the contrary, be rightly; presumed to have 
wished to make that payment by his own 
hand witha view to keep the prior en- 
eumbranee alive for his own benefit. We 


are, therefore, of opinion that the lower 
Courts were right and that the appeal must 
.be.dismissed with oosts. 
MOOR 

| Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLALE Oaper No. lll 
or 1919, 

February 10, 1920, 

Present —Justioo Sir N, R. Chatterjos, KT., 
and Mr. Justise Panton. 
KARAMALI MOLLA — APPELLANT 
versus 
TAMIJUDDIN MOLLA AND OTHERS 
—HE2PONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 174—Order 
getting aside sgle —Appeal, second, whether competent 
Oivi} Procedure | ra (Act V of 1903), s. 116— 
Application to set aside sale — Deposit of compensation 
Mistake *of Court in calculating amount Sale set 


gaide— Revision, E 
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An order passed upon an application under section 
174 of the Bengal Tenancy Act cancelling !a sale 
held in execution of a rent-decree is not open to 
Second appeal, 

The High Court will not interfere in revision, 
under section 116 of the Civil Procedure Code, 
with an order cancelling a sale merely because 
through a miscalculation of an officer of the Court 
the judgment-debtor deposited a sam, short by a 
few rapees of the amount due with his application to 
set the sale aside and immediately on discovering 
the mistake deposited the remaining amount. 


Appeal against the order of the Dia- 
triot Judge, 24-Parganas, dated the 2lst 
February 1919, affirming that of the Munsif, 
4th Court, at Diamond Harbour, dated the 
13th December 1918. ` 

Babu Sarat Ohandra Mookerjee, for the Ap- 
pellant. 2 os 

Babn ^ Bimala Oharan Deb, for Rəspond- 
ent No. 1. | 


JUDGMENT.—We think that the objeo- 
tion raised on behalf of the raspondent that, 
jn this ease, there is no second appeal to this 
Court, must prevail. : 

We have been asked to treat the appeal 
as an application under seoetion 115, Civil 
Prosedure Code. We do not think that this 
is a case in whioh this Court should ezer- 
-aise its. powers of revision, assuming 
that the orders of the lower Court are errone- 
ous, E RERA 

The applioation to set aside the sale was 
made on deposit of the amount within 30 
days from the date of the sale. The 
amount deposited fell short by a few rupees 
of the amount of sompensation due to the 
purchaser. This has been found by both 
Courts to have been due to a mistake on 
the part of the Sheristadar who gave: in- 
formation to the petitioner, apparently assord- 
ing to the practice prevailing in that Court, 
and àleo due to his mistake in shecking the 
Chalan. As soon as the mistake was found 
out, the defisit amonnt was deposited by 
the applisant. The property is. said to 
be worth Rs. 4,000 and was purchased 
for Rs. 213, 

The appeal must be diamiased. No 
as to costs, 


va 


order 
E 


a 


Appeal: dismissed, l 
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CALCUTTA HIGH COURT, 
ORIMINAL Rererence No. 16 or 1920, 
Aril 28, 1920. 

Present; —Mr. Justice Walmsley and 
Mr, Justise Greaves, 
EMPEROHR—PRosECUTOR 
versus 


SHASI BHUSAN MAITY—Accuszp. 
Oaths Act (X of 1873), s.18—Oath or affirmation, 
omission to administer, effect of—Child witness—Oath 
or affirmation not administered — Evidence, whether 
admissible, ; s 


The omission to administer the oath or affirmatiou 
toa witness, even if intentional, would not, under 
section 13 of the Oaths Act, render the evidence of 
the witness inadmissible. [p 818, col, 1:] e 

Where the oath or affirmation is not adminis- 
tered to & child witness, because the witness is too 
young to take an oath or give affirmation, this fact 
alone would not make the witness one whose testi- 
mony can not be taken into account. [p. 818, col. 1.] 


Criminal referense made by the Addi- 
tional Sessions Judge, Hcoghly at Howrah. 

Babu Astranian Ohatterjce, for Baba Sisir 
Kumar Ghosal, for the Accused, 

Mr. Oamell, for the Crown. 


JUDGMENT. 

Greaves, J.—This isa reference by the Ad- 
ditional Sessiona Judge .of "pr T at 
Howrah, under the provisions of sestion 307 
of the Code of Criminal Procedure, against 
an acquittal of the aesused Sashi Bhusan 
Maity by an unaminous verdiot of the Jury 
dn a charge under section 804 of the Indian 
Penal Code. 

The ease for the prosecution is that, as 
the result of à quarrel between Sashi Bhusan 
Maity, “the acoused, and his wife, Jnanoda, 
Jnanoda left her husband's house to go to 
her.father's house; that the acoused overtook 
Jnanoda on her way there; that high words 
passed between them, ani that the -acsused 
seized .a half burnt bamboo and with this 
inflioted severe injuries upon the head of 
Jnanoda,. as the result of whish she died 
immediately. It is suggested on behalf of 
the asoused that Jnanoda met her death 
not as the result of any blows’ inflioted 
by her husband as the prosesution allege, 
but that she was the vistim of a robbery 
and that, in the eourse of being robbed, 
she met with the violense which saused 
her death. It is nesessary to examine the 
evidence which has been given by the pro- 
Seeution to gee if the evidence is suffieient 
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for us to aacept the reference that has been 
made to us, 

Now, the material evidenee sonsists of the 
evidence of a witness named Narain Dasi; 
she states that she knows Sashi and his 
wife and thatin Aughrayan last, about 11 
or 12 a, M, she was pisking up cowdung 
on some open land and that shesaw Sashi’s 
wife come there and, atand there; that 
then Sashi same and said something to 
her whieh she sould not hear; that Shasi 
then began to beat her with a piece of 
eoharred bamboo, and that then she fell down. 
The witness asaid that she told Sashi 
not to beat her but that he continued to 
do so saying, ‘I will kil] her and I will die 
with her." 

The next witness is Kiron, a ehild, whose 
age is nob stated. The learned Judge states 
that the witness appears too young to take 
an oath or give affirmation. She understands 
that she has to say what she saw and nothing 
elae, She was neither affirmed nor was the 
oath administered, She states as follows :— 
. "[ saw Sashi beat his wife with a bamboo 
like this, Exhibit 1, Then from fear I 
ran away I went there to piok up cowdung. 
I told my mother what had happened. 
Then many people ran towards the place. I 
know Saila, aeeused's. daughter, She was 
also picking up sowdung atthe time. Her 
mother told her to go and feteh a piese 
of cloth and to some bask to her. Sashi 
then came and asked his wife whether she was 
going to some bask orto remain away. She 
said she would not some baok till he was 
dead. Thereupon Sashi struck her and she 
fell down. 

Then there is the evidence of Jnanoda Dasi, 
She says that in last Agrahan, about mid- 
day, she was fishing. She heard ories and, 
leaving her net, she went to ses what the 
matter was and she saw Sashi standing there 
and Jnanoda lying on the ground, Then Sashi 
went away and she was dead. In sross- 
examination she states that she did not see 
who strnok Jnanoda. The evidence of the 
other witnesses, I do not think, needs any 
comment. Bat it wil appear from the 
medioal evidence that the blows struek were 
numerous and very severe. This is tha 
evidence on whioh Sashi hago be convicted, 
if sonviction there is tobe. He made two 
confessions, in fast one ‘extra-judisial, and 
a subsequent confession, This Subsequent; 
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confession he withdrew; and, moreover, it is 
urged on his behalf that there iwas a Police 
Officer in the verandah inside at the time 
the sonfession was made. Then it is said 
that, so far as the eye-witnesses are aon- 
serned, the evidence of the child cannot be 
taken into account inasmuch: as she was 
neither affirmed nor was an oath adminis. 
tered, and, it is said, having regard to the 
provisions of the Oaths Aet to whioh we 
have been referred, that she is not a witness 
whose testimony scan be taken into asaount. 
We have been referred to various eases on 
the  subjeet. In Queen v. Sewa Bhogta 
(1),a Full Beneh ease, it appears that the 
learned Ohief Justice and the other learned 
Judges who formed the Full Bensh, with 
the exception of Mr. Justice Jackson, aonsider- 
ed that, having regard to the provisions of 
section 13 of the Oaths Ast, the omission 
to adminisiter an oath or affirmation, even 
if intentional, would be oured by the 
provisions of that sestion. We have 
been referred to the orifioisms of that oase 
made by Sir Francis Maolean in Nando 
Lal Bose v. Nistarint .Dasi (2) -and to the 
remarks made with regard to it in Nafar Sheikh 
y. Emperor (3). 
. It would appear that the desision of the 
Full Bensh.in the Bengal Law Reports 
which is, of aourse, binding on us would eover 
the ease and make the evidenee of this 
ohild admissible; but we think that, even 
apart from the evidence of this ehild, there 
as ‘sufficient evidense on the reaord by whioh 
it ia abundantly established that Sashi has 
been guilty of an offense under seetion 304 
of the Indian Penal Code,  Ácsordingly, in 
deciding thia reference we san ignore the 
evidenoe of the child. 

Then oriticism ia made against the evidence 
of the other witness, Narain Dasi, on the 
ground that there are diserepansies in her 
statements as to the place where she was 
at the time of the osceurrensee and we are 
referred to the fact that in one plass in 
her deposition she stated that she was on 
the east of the Khal and in another plase 
she stated that she saw the osseurrence 


(1) 14B. L, B. @. B.) 294; 23 W. R, Cr. 12. 

(2) 27 O. 488 at p. 440; 4 0, W. N. 169 14 Ind, 
Deo. (x. 2.) 2 

(8) 20 Ind. om 741; ål 0. 406; 18 0. L.J. 582; 18 
Q. W. N. 147; 14 Cr. L. J, 486. 
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from Bidhu's house whieh is on the west 
of the sremation ground, and we are asked to 
infer from that, that she sould not have seen 
the oacurrenss. 

We do not think these oriticisms really 
have any weight and we think the evidense 
of Narain Dasi and the  evidenee of 
Jnanoda abundantly establish the guilt 
of Sashi and it is not nesessary for us, as 
I have already stated, to rely either on the 
evidence of the shild or the extra judioial 


*sonfession in this ease. 


We accept the reference and sentense the 
asoused to rigorous imprisomment for a term: 
of (7) seven years. | 

Wana8LEY, J.—l agree. . 
: Reference accepted, 


LAHORE HIGH COURT. 
URIMINAL Revision No. 852 or 1919, 
February 11, 1920, 

Present : —Mr. Justiss Martineau. 
PANNA LAL —Pa&riTIONER 
voraus 

: EMPEROR — RESPONDENT. 

Penal Gode (Act XLV of 1860), 8. 182 —Gtving false 
information —Statement made in answer to question 
— False allegation of bribe made against Sub-Inspector 
of Police to Deputy Superintendent—Offence. 


Any false information given to & public servant 
with the intention mentioned in section 182, Indian 
Penal Co is punishable under  thab section 
whether the information is volunteored by the in- 
formant or given in answer to questions put to him. 
[p 820, col. t.] 

On being questioned by a Deputy Superintendent 
of Police petitioner made an allegation against a 
Sub- [nspector of the latter having accepted a-bribe, 
This allegation was found to be false to the know- 
ledge of the petitioner: 

Held, that the petitioner was guilty of an offence 
under section 182 of the Penal Code. [p. 820, col.2.] 


Criminal revision from the order of the 
Sessions Judge, Ambala, dated the 25th 
Marah 1919, confirming that of the Distriot 
Magistrate, Ambala, dated the 9th January 
19123. 

Bakshi Tek Ohand, for the Patitioner, 

JUDGMENT.—The petitioner Panna Lal, 
a Municipal Commissioner of Sadhaura, in 
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the Ambala Distrist, has been conviated of 
an offense under gestion 182, Indian Penal 
Code, 

On the 20th November 1917 he wrote a 
letter to the Deputy Inspeotor-General of 
Polise, in whish he said that the Sub-Inspes- 
tor of Sadhaura and other persons were looting 
ihe people and that he was ready to prove 
this to the Deputy Inspestor General and 
the Superintendent. The Depaty Inspeotor- 
General forwarded the letter to the Super- 
intendent of Police for recording Panna Lal’s* 
statement and for nesessary action, and the 
Superintendent passed it on to the Deputy 
Superintendent, Khan Sahib Khan Ahmad 
Khan, for taking statements, The Deputy 
Superintendent, on the 13th December, resord. 
ed the statement of Panna Lal who made 
allegations as to bribes having been taken 
by the Sub-Inspestor, and mentioned, among 
others, a bribe of Re, 500, taken from one 
Mittar Sain. It is in respect of this last 
statement that the petitioner has been con. 
vieted, the Courts below finding that the in. 
formation as to the Sub-Inspeator having taken 
8 bribe from Mittar Sain was false, that the 
petitioner believed it to be false, and that, by 
giving that information, he intended to in- 
duse the Deputy Superintendent gf Police 
to use his lawful power to the injury of fhe 
Sub-Inspestor. 


The ease has been oarefully sonsidered 
by the learned Sessions Judge, and I see no 
reason to differ from his findings on the fasts, 
namely, that the petitioner's statement as to 
the Sub-Inspestor having reseived a bribe 
from Mittar Sain was false, and that the peti- 
tioner believed it to be false, It is sontended 
that the Sessions Judge was wrong in ignor- 
ing evidenee as to other bribes alleged to 
have been taken by the Sub.Inspeotor, but I 
entirely agree with the learned Judge that 
such evidenee is irrelevant in this oase, 
whioh is eonfined to the matter of the bribes 
said to have been given by Mittar Sain. 


The question arising for sonsideration is, 
whether the petitioner is entitled to be 
acquitted either (1) beeause the statement 
which he made to the Deputy Superintend- 
ent in regard to the bribe was not volun- 
teered, but was made in answer to questions, 
or (2) because the Deputy Superintendent 
had no power to take action against the 
Sub-Inspestor on the statement made to 
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him, but had authority only to resord state- 
ments, 

With regard to the firat point, the learned 
Counsel for petitioner relies on Mangu v. 
Emperor (1), in whish it was held that the 
term “information” in sestion 182 of the 
Indian Penal Code means information that 
is volunteered, and is not intended to apply 
fo a statement made in answer to questions 
put by a publis servant, 

Now, in the first plaoe, it ia to bs observed 
that the statements whieh had been made in 
that case were made to a Polise Officer ‘in an 
investigation under the Criminal Prosedure 
Code, and the learned Sessions Judge hasright- 
ly held that the ruling is, on that assount, ine 
applicable, as a witness examined by a 
Polies Offiser under section 161 of the 
Criminal Procedure Code is bound to answer 
the questions put to him, whereas in the 
present oase Panna Lal was not bound to 
make a statement when questioned by the 
Deputy Superintendent, who was making 
only a departmental inquiry and not an 
inquiry under the provisions of the Code. 


In the sesond place, with allrespeet for 
the opinion of the learned Judge who decided 
the sass sited above from the Punjab Law 
Reporter, I am unable to agree with his eon. 
struction of the term "information" in sestion 
182 of the Indian Penal Code, He points 
out that a person is not liable to be pro. 
secuted for perjury for having made a false 
statement to the Police, and he argues that. 
as section 162 of the Oriminal Prosedure 
Code provides that the statement, if 
taken down in writing, cannot be used ag 
evideres, it would be an evasion of the law if 
the statement eonld be made the basis of a 
charge under sestion 182 of the Indian Penal 
Code. 

The fast that a person oannot be held 
guilty of perjury for making a false statement 
when questioned by a Polise Offiser under 
section 161 of the Criminal Prosedure Code 
appears to ma to be no reason for holding 
that he cannot ^a oonvisted of an offensa 
under section 184 of the Indian Penal Code 
in respeot of that statement, if it is shown 
that he made the statement with the inten. 
tion or knowledge mentioned in the sestion. 
As regarda seotior 162 of iffe Criminal Pra. 

(1) 25 Ind. Cas. 978: 227 P, R, 1014; 35 P. W.R, 
1914 Cr. 16 Or. L, J. 650, 
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:sedure Code, the proviso to the section makes 

it clear that the prohibition against using 
the statement recorded by the investigating 
officer a8 evidence applies only to the use of the 
statement as evidence in the oase in the investi- 
gation of which the statement was made. 
"There is nothing to prevent the statement 
from being used as the basis of a oharge 
under sestion 182 of the Indian Penal 
Code against the person who made it. 


Chinna Ramana v. Emperor (2) has been 
cited, in whish it was held that a statement 
made under section 162 of the Criminal 
Prosedure Code in avswer to questions put 
‘by a Police Officer cannot be made the basis 
‘ofa prosecution under sestion 211, Indian 
Penal Code. But from this it would not 
follow that the person making the statement 
sould not be aonvicted of an offenoe under 
gestion 182, for, as is pointed out in Rayan 
Kutti v, Emperor (3), there is a olear distino- 
tion between making a false oharge, whioh 
is the offence dealt with in seation 211, and 
giving false information, 

Dt Queen.E mpress v. Ramji Sajabarao (4) 
it was held that any false information given 
to & publie servant with the intention men- 
tioned in sestion 182, Indian Penal Code, is 
punishable under that sestion whether the 
information is volunteered by the informant 
or given in answer to questions put to him. 
This is, in my opinion, a correot view of the 
law, there being nothing in-the section itself 
to show that the word "information" was 
meant to be restrioted to information that is 
volunteered. 

* I aome now to the second vaak, which 
relates to the question of intention and 
knowledge. Mr. Tek Ohand relies on Queen 
v. Pertannan (5), in whioh it was held that 
section 182 of the Indian Penal Oode does 
not apply where the publio servant mis- 
informed is only eompetent to pass on the in- 
formation, and the powers to be exeroised 
by him cannot tend to any direot or immedi- 
ate prejudice of the person sgainst whom 
the information is levelled. That oase ie, 
however, distinguishable from the present 


` (2) 31 M, 506; 18 M. L. 3.573; 9 Cr. L. 7.77. 
o 20 M, 640; 4» Weir 704; 1 Weir 1273: 1 Weir 
FN. 8.) 


468. 
yaa. 24%, 1 WeirllT, ilad. Deo: (x. s.) 1004, 
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one. The authority of the Deputy Superin- 
tendent of Poliee was not limited to passing on 
to the Superintendent the information which 
the petitioner gave him. He had power to re- 
cord statements and, on being told by the peti- 
tioner that Mittar Sain had given a bribe to the 


‘Sub-Inspestor, he was sompétent to take'the 


statements of Mittar Sain and the Sub- 
Inspeotor and of the persons mentioned by 
the petitioner as having knowledge abont the 
matter, It would, in fact, have been natural 
inquiry, and, 
whatever the petitioner may have intended, 
it cannot be doubted that he knew it tc be 
likely that his allegations about the bribes 
would lead the Deputy Superintendent to 
make an inquiry into the matter. 

Even if if oan be said that, in making 
such an irquiry, the Deputy Superintendent 
would not have been using his power to the 
injury of the Sub Inspestor (sinee " injury," 
as defined in gestion 44 of the Indian Penal 
Code, results only when harm is oaused 
illegally) the inquiry was certainly oaloulat« 
ed to sause annoyance to the Sub. Inspector, 
and this is snffisient to justify the convietion, 
The petitioner, by giving to the Deputy 
Superintendent information whieh was false 
and whieh he believed to be such, knowing 
ib to be likely that he would thereby sause 
the Deputy Saperintendent to uas his lawful: 
power. to the annoyanoe of the Sub Inspeotor 
of Sadhaura, committed an offence under 
seotion 182 of the Indian Penal Code. — - 

I accordingly dismiss the application, 

Petition dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ` 
OUgIMINAL Arrgau No, 97 or 1920. 
July 22, 1920, - 
Present: —Mr, Batten, Offisiating J. O. 
LOCAL GOVERNMENT— 
APPELLANT 
versus 


JHAMSINGH —À O0GUSED, 
Accused person, who is--Witness discovered to be 
connected with offence, while giving evidence, whether 
competent witness ~Penal Code (Act XLV of 1860), s, 
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A20— Cheating during course of void transaction— 
Offence. 


Where neither ina complaint nor in the Police 
Chalan is mention made ofa person as one of those 
who committed the offence, the examination of such 
B person as a witness for the prosecution would 
not vitiate the trial, merely because the Court 
discovers, for the first time when he gives his evi- 
Sp that he might have been prosecuted. [p. 823, 
co], 1. 


The mere fact that a transaction does not amount 
to a legal contract because its object is unlawful 
and opposed to publio policy, is no warrant for 
holding that no criminal offence can be committed 
in the course of the transaction. [p. 828, col. 1.] 

A woman of the Rajput caste was represented by 
the acoused to be a Kunbin, and the complainant, 
who wanted a wife, was induced to pay a sum of 
money to the accused for her and marry her: 

Held, that the accused were guilty of the offence 
of cheating under section 420 of the Penal Code. (p. 
828, col, 2.) 

Appesl against the order of the Sessions 
Judge, Nimar, in Criminal Appeal No, 63 of 
1919, dated the 17th Desember 1919. 


The Hon'ble Mr. G, P. Dick, for the Ap- 
pellant. 


JUDGMENT.—These are two sonnes'ed 
appeals made under seotion 417, Criminal 
Prosedure Code, on behalf of the Looal 
Government. Four persons were tried toge- 
ther and, on the 7th October last, were oon- 
visted and sentensed às follows by the Sub. 
Divisional Magistrate, Haraud. 

Bap», Kunbi, age 35, rigorous imprison. 
ment for two years, and a fine of Rs. 100 
or,in default, rigorous imprisonment for 
three monthe, under sestion 420, Indian Penal 
Code. 

Jhamsingb, Rajput, age 45, rigorous impri- 
sonment for two years under sestion 420,Indian 
Penal Code. 


Kishan, Kunbi, age 45, rigorous imprison- 
ment for two years under seetion 420/109, 
Indian Penal Code. 

Purnia, Pardhi, rigorous imprisonment for 
two years under smeotions 420/109, Indian 
Penal Code. ] 

The fasts found Ly the trying Magistrate 
are that, P. W. No. 2,: Rukhdoo, a Kunbi 
sultivator of Khandwa, wanted to get a 
wife for his son Himmat. He met the 
above four accused in a house at Khandwa, 
they bad with them a girl Jhunni, P. W. 
No. 3, aged about 20, who is the daughter 
of Jhamsingh, aud hae been proved to be 
and admitted’ is of Rajput oaste and 


INDIAN OASES. 


is the 


821 


widow of a Rajput. Bapu and 
Jhamsingh and the other aeaused repre. 
sented that Jhunni was a widow of Kunbi 
caste. Bapu represented himself to be the 
maternal unale of Jhunni, though he is no 
ralation, and a Kunbi. Believing Jhunni was 
a Kunbi Rukhdoo paid Rs. 511; in his 
own words, he purchased the girl for that 
prise, The money was paid to Bapu. 
Jhunni deseribes the transastion somewhat 
differently, saying that it is eustomary for 
“us Rajputs” to demand a dowry from the 
bridegroom’s father in the oase of “pat” 
marriages. It is proved that all four 
assuged same from the Buldana Distrist of 
Buldana, though they seem to have given 
out that they eame from Khandesh, 

The girl was married by “pat” to 
Himmat, but afterwards Rukbdoo learnt 
that he had been obeated, as Jhunni was in 
fact not of Kunbi oaste but of Rajput caste. 

Jhamsingh admitted all the facets, but 
pleaded that he had throughout acted onder 
the influense and advice of Bapu. Bapu 
sontented himself with denying the truth 
of all the prosecution evidence, but ealled 
no evidence in support of his plea of 
alibi. 

Bapu and Jhamsingh, with whose oases 
we are concerned, appealed to the Sessiona 
Judge, Nimar, who acquitted them both 
in one judgment. The relevant portions 
of his judgmen', dated 17th December 1919, 
run as follows: — 

“It is proved by the evidenee addueed 
that a girl was sold with her own eonsent 
to the somplainant as a Kunbi girl, and 
that, as a matter of fact, she was a Rajput 
girl. It bas also been proved that the 
complainant paid the sum of Rs. 511 for 
the girl and it is a eertain inference that 
he would not have paid thia sum unless 
he hed been induced to believe that the 
girl was a  Kunbin. It remains thus 
to deside whether, legally, any offense 
was oommitted and, if so, what part, 
if any, the present appellants took in 


it. 

“The chief point argued in the appeal was 
that as the sontract to sell the girl waa, 
in any oase, immoral and “legal it sould 
not be made the basis of* a suit for 
gpecifia performanoe ant, consequently, no 
eriminal proseeution sonld bs brought. A, 
reference was made to the ruling reported’ 
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in Emperor v. Jani Hira (1). The present 
ease, however, is different from the case 
mentioned in that ruling beeause, in that 
oase, it has been held that there was no 
intention of sheating at the time of the 
agreement but only a subsequent breach 
of sontrast, whereas in the present ease it 
must, I think, be held that at the time of 
the bargain there was a distinot misrepre- 
sentation with respest to the saste of the 
girl.sold and a fraudulent intention. At 
the same time, I am of opinion that a 
eriminal prosesution  oannot be sus- 
tained. The contrast was, at any rate, if 
not an immoral one an invalid one as 
being illegal. The law does not allow of 
the sale of a woman even if it be for a 
legitimate purpose, such as marriage. It 
is olear that if there had beenany breash 
of the eontract neither party would have 
had any remedy in the Civil Court. I 
do not then think that either party oan 
bring & eriminal proseeution for any fraud 
or , misrepresentation with regard fo 
the contrast. A party who enters into 
_ such a contract must do so at his own 
tisk and the law will not help him, Nor, 
I think, oan it rightly be held that the 
Orown is the complainant or prosesutor 
in sush a oase. The prinsipal offence 
committed was the illegal sontract and if 
in that illegal contrast a further offence 
of cheating was committed the State cannot 
be called in to help either party. Other- 
wise the State, as if were, becomes a party 
to the illegal contrast. The assistanse of the 
State cannot be invoked against its own laws." 

The Li»eal] Government has appealed againat 
ths acquittal of Bapu and Jhamsingh on 
the ground that, on the concurrent find. 
ings of faot arrived at by the lower 
Courts, the respondents were olearly guilty 
of an offense of cheating under section 420, 
Indian Penal Code. < 

The two acoused were prodused before 
this Court on the 10th May last. As P. W, 
No. 3 Musammat Jhunni admittedly abetted 
the fraud by keeping silenee when she was 
falsely desoribad as a Kunbin, she was an 
accomplice, and might have been prosesuted. 
In Govinda vV. emperor (2) it was held 


o 16 Ind. Cas. 798; 14 Bom. L. R. 603; 18 Cr. L, 
J. 
i p Ind Cas. 449; 16 N. L. R. 9; 21 Or. L. 3. 
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by Mittra, A. J, O., that under seotion 204 
of the Criminal Proeedure Code the Magis- 
trate taking sognisanse of the offenoe is 
bound to proceed against all the accused 
if there wasa prima facie ease, and, though 
he has an option to proeeed jointly or se- 
parately, it is not within his dissretion 
not to proseed at all, It was also held 
that a pardon may be offered to one or 
more of the aesused only in the manner 
‘prescribed by law, and ifsueh pardon has 
not been given, and an sesused who has 
not been  proeeeded against is thereby 
made & eompetent witness in the trial of 
the others, the trial is bad and the oon- 
viction must be set aside. I understood 
the judgment to mean that, if any person 
who might have heen  proseouted for 
participation in the offense and who had 
not been pardoned according to law or 
whose proseoution had not been withdrawn 
under aseotion 494, Wriminal Prosedure 
Oode, appears as a witness for the pro- 
secution the trial is bad. Another Judge 
of this Court attributed the same meaning 
to the ruling, and a case before him was 
referred to a Full Beneh for a desision 
as to whether the view of law taken in 
the ruling was oorrest. The hearing of 
these two appeals was, therefore, postponed 
until after the proposed decision of the 
Full Beneh. The matter was diseussed 
with Mittra, A. J. O., whose resent sudden 
death is so much to be deplored. He made 
it elear that his ruling had been misunder- 
stood, and that it should be read striatly 
in referense to the faeta of the oase be- 
fore him. In that sase, the Police in their 
petition, “on whieh the sriminal proceedings 
were started, distinotly alleged that one 
Sakharam and the five acoused were mem- 
bers of one gang and that they jointly 
fabricated a mortgage-deed. Sakharam, 
however, was never arrested nor brought to 
trial in the Criminal Court, and was ex. 
amined as a witness though no steps were 
ever taken to give him a eonditional pardon 
under section 337, Criminal Prosedure 
Code. It was explained that the reason 
why the Magistrate was bound to issne 
process against Sakharam was that the 
petition of somplaint accused him of haying 
taken a main part in the erime, and as 
there was a prima foóte case the Magia. 
tate was bound, under seotion 204, Criminal 
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Prosedure Code, to proseed against him as 
an accused person. It was also explained 
that this line of argument does not extend 
to oases in whieh the Court diseovers for 
the first time when a witness gives evidence 
that he might have been proseeuted, and 
he is not spesifieal mentioned in the oom- 
plaint or Polise Chalan as one of the per- 
sons who aommitted the offenee. A soru- 
tiny of the ruling shows that I misunder- 
stood the judgment of Mittra, A. J. O, 
The matter has been meutioned at length 
here as there is reason to believe that 
other Courts in the Province may take a 
& wrong view of the scope of Govinda v. 
Emperor (2), The reference to the Fall 
Bensh was withdrawn. 

In the present ease it was not mentioned 
in the Polise sharge sheet that Jhunni was 
herself an aecomplise in the offenes, and 
aecording to the true meaning of Govinda 
v. Emperor (2) the trial has not been vitiated 
by her having been’ examined as witness. 
Asoording to the ruling, she is a sompetent 
witness, Bapu and Jhamesingb, it should be 
said, have been allowed bail during the 
pendenoy of the appeals againat them. 

_ It is to be observed that the learned 
Sessions Judge has sited no autMority in 
support of the view he has taken. 

In holding that the agreement, made on 
the assumption that Musammat Jhunni 
was & Kunbin, was illegal, the learned 
Sessions Judge evidently referred to the 
"provisions of section 23 of the Indian 
Contract ^ Aot, The objest of such an 
agreement would be unlawful, being oppused 
to publie polisy | Vide Kalavagunta Venkata 
Kristnayya v, Kalavagunta Lakshmi Narayana 
(3)! and the agreement would be void. 
There is, however, no warrant for the view 
that no oriminal offense ean be som. 
mitted in the sourse of a transaction which 
does not amount to a legal sontrast because 
its objeot is unlawful as being opposed to 
publio policy. Iam not now concerned with 
íransaetiona in the eourse of & criminal 
offence: to accept or to give money for the 
purpose of an adult girl being given in 
lawful marriage is not, as the Sessions Judge 
seems to think, a  eriminal offence. Wea 
have to look to the wording of the ses- 
tions of the Indian Penal Code relating 


(3) 8 Ind. Cas, 554; 82 M, 185 (F, B.); 18 ML. J. 
408; 4 M, Li T, 1, 
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to the offence of sheating. The action of 
the assusel in this case aertainly comes 
within the definition. of sheating in sestion 
415, Indian Penal Code, and in oheating 
they dishonestly indused Rukhdoo to deliver 
money ‘within the meaning of section 420. 
In Qusen v. Kamul Dass (4), Quesn v. 
Puddomonte Boistobee (5), Queen v. Dabee Sing 
(6), Queen v. Dhunput Ojhab (7) and Empress 
v. Sheoram (8) the fasts were on all fours with 
those of the present case. It is possible 
to suppose that the learned Judges who 
desided those sases overlooked the principles 
of aestion 23 of the Indian Contrast Aot, 

The learned Pleader who appears for 
Bapu relies on the ease cited by the learned 
Sessions Judge, but in that ease the 
ingredients of cheating were absent. I 
am of opinion that the learned Sessiona 
Judge took a wrong view of the law. 

As for the fasts I have no doubt what- 
ever from the resord that the view taken 
by the trying Magistrate ia correct. The 
oase for the prosesntion is proved to the 
hilt. It is suggested by the learned Plea- 
der that ‘Rajupt’ is only a territorial 
name, not the name ofa oaste, but it bas 
been proved and admitted that Jhunni was 
not a Kunbin, and that Rukhdoo would 
not have parted with his money unless 
she had falsely been alleged to be a 

For these reasons, I set aside the orders of 
the Sessions Judge acquitting Bapu and 
Jhamsingh and And them both guilty under 
section 420 of the offense with whieh they 
have been oharged. They have both 
already undergone rigorous imprisonment 
for two months and six days. Bapu has also 
been bound over to be of good behaviour. 

I sentenee Bapu and Jhamsingh each to 
suffer rigorous imprisonment for six months 
in addition to the period of two months and 
aix days already undergone, under sestion 
429, Indian Penal Oode. I also order 
Baputo pay a fine of Rs. 100, and, if 
this sum has not been paid or is 
not paid, to suffer rigorous imprisonment 
for a further term of three months. This is 
the same fine as was imposed by the Magis- 
trate and not an additional fine. 

Appeal allowed, 
(4) 2 W.R. Or. 7. = 
(5) 6 W. E. Cr. 98, e 
(6) 7 W. R. Or. 55. b 
(7) ! W. R. Cr. 61. 
.(8) A, W, N, (1882) 287, a 
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MADRAS HIGH COURT. 

Ormian Revision Oase No, 530 

or 1919, 
CO RIMINAL- Revisicn Petition No. 451 

or 1919, , 

April 9, 1990. 

Pre:enti—Mr. Justice Krishnan. 

In re PINDRIPOLU VENKATA SUBBA 


IRA O—CoMPLAINANT—PETI7IONER, 
Penal Code (Act XLV of 1860), ss, 408, 405, 408— 
Clerk, misappropriation by— Offence. 


Accused was .in the service of an Estate as clerk 

and as such he was entrusted with dominion over 
money only to receive and pay it into the treasury 
on receiving it: he received a sum of money and 
misappropriated it to his own use' and was convicted 
of an offence under section 408 of the Penal Code: 
. Held, that the offence fell within the definition 
of criminal breach of trust in section 405 of the 
Penal Code, and that the conviction should have 
been under section 408 of that Code. 

Petition, under sections 435 and 439 of 
the Code of Oriminal Prosedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of the Sub-Divisional, lst Olass 
Magistrate, Vizianagaram, in C, C. No. 89 of 
1918. 

FAOTS appear from the judgment. 

Mr. T. V. Venkatarama Atyar, for the 
Petitioner: —The lower Court should have 
convicted the accused under seotion 498, 
Indian Penal Oode and not under sestion 
403, Indian Penal Code, All the elements 
necessary to constitute an offense under the 
former section are present in this oaae, The 
accused was a olerk of the Estate. Under 
the terms of his service he was bound to 
pay the moneys that he sollested into the 
Treasury. lt is not only a oase of a mere 
failure to assount to the Estate for moneys 
received on its behalf. He abused his position, 
He was only to reseive the moneys and pass it 
on tothe Treasury. The oase olearly falla 
within the definition of criminal breash of 
trust in section 405, Indian Penal Code. See 
also Bastruddin Ahmed v. Emperor (1). 

Mr. O. Sambasiva Rao, for the Acsused 
referred to the case reported in Queen- Empress 
v, Ramakrishna (2). 

ORDER,—I am inolined to think that the 
offence committed by the aosused properly 
fell under seotion, 408, Indian Penal Code. 
He was a clerk in the service of the Estate 


(1) 4 Ind. Cas. 48; 90: L, J. 267; 10 Cr. L, J. 492. 
(2) 12 M, 49; 1 Weir 407; 4 Ind, Deo, (N. 5.) 883, , 
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and the money in question oame into his 
hands besause he was authorised . by the 
Estate Authorities to reseive such moneys, on 
their behalf and ho was to pay the 
money to the Estate Treasury on receiving 
i. € 
The money when reseived by him was not 
his money for whish he had merely to account 
to the Estate, but it was aetually the Estate 
money over whieh he was entrusted with 
dominion only to reseive and to pay into 
the treasury by his sontract of service. 
That being so, his offence, when he dis- 
honestly misappropriated it himself, is one 
elearly falling within the definition of ariminal 
breach of trust in section 405, Indian Penal 
Code. See the ruling in Bastruddin Ahmed v. 
Emperor (1) which I follow. In the oase in 
Queen Hmpress v. Ramakrishna (2) the learned 
Judges did not really consider whether ses- 
tion 403 or section 408, Indian Penal Code, 
applied. The question they disoussed was 
whether any dishonest misappropriation was 
made out at all in the  eireumstanoes of 
that oase and they held that it was. In 
fact, some of a observations of the learned 
Judges would seem to appropriately apply. 
only to the ease of sriminal breach of trust. 
Ido not “think, therefore, that the ease is 
any authority in desiding whether the 
offence is one under sestion 403 or one of 
oriminal breash of trust. The acoused 
should, I think, have been sonvioted under 
section 408, Indian Penal Code. 

1 aw, however, of opinion that it is 
not necessary in thia ease to alter the convia- 
tion from sestion 403, Indian Penal Code, to 
section 408, Indian Penal Code, and enhanoe 
his sentende by awarding him imprisonment 
as well. As sonsiderable time has elapsed 
since the date of the conviction, I think 
it is not nesessary to do this in this oase. 
The revision petition is, therefore dismissed. 

M C P. 

Petition dismissed, 
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ALLAHABAD HIGH COURT. 
ORtMIMAn Reviston No, 298 or 1920, 
.  4une 26, 1920. 
Present: —Mr. Justioe Walsh. 
. CHATUR SINGH AND orggRs— Coaviors— 
` APPLICANTS 
versus ` 


EMPEROR—Pxosecotor—Resronpent. 
Evidence Act (I of 1872), s. 182—8tatement made 
by witness in answer to question-—Privilege. a 


An answer given by a witness toa question put 
to him either by the Court or by Counsel on either 
side falls within the protection afforded by section 
182 of the Evidence Act, especially when the ques. 
tion is On & point which is relevant to the case. 
Itis notnecessary that the witness should have 
protested against the question. (p. 826, col. t.] 


Oriminal revision against the order of the 
Sessions Judge of Agra, dated the 24th Janu- 
ary 192). 


Mr. Bam Nama Prasad, for the Applicants. 
The Assistant Government Advooate, for 
the Cro wn. 


JUDGMENT.—The five applisants, Chatur 
Singh, Tula Ram, Johri, Pothi and Sri 
Chand have been sonvisted each of an offence 
under section 500 of the Indian Penal Code 
and have been sentenced to a fine of Ra. 51 
eaoh or, in default, to undergo one month's 
rigorous imprisonment. These fiye persons 
were. oalled as withnesses ina certain case 
As the learned Sessions Judge has pointed 
out, the question in that ease was whether 
one Lallu Singh had been to a certain house. 
The ‘question was relevant to the oade and; 
in order to prove. that he had not been to 
that house, these five persons were ` aalled to 
prove that : he sould not have gone there 
besause he had been onteasted by reason of 
what. is known a8 a dharicha marriage, with 
his unele's wife. In that case Lalla Singh 
was & witness for the prosesution and the 
present five applicants were witnesses for 
the defense and, apparently, they were called 
to disprove the statement of Lallu Singh 
in order that the asoused might be asquitted. 
In the result, the asoused was acquitted. 
Thereupon, Lallu Singh made a somplaint 
against these five persons oharging them 
under aeetion 500 of the Indian Penal Code 


in that they had falsely stated that he had' 


been outeasted for the reasons mentioned 
above. The Magistrate who tried the ease 
found ‘that the statement of ontoasting was 
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untrue  besause he found if satisfaetorily 
established by evidence that a dharzcha mar- 
riage of this description is common in the 
oaste and did not constitute a reason for 
outeasting. He, therefore, held that the 
statements made by these persons in- the 
former sase were untrue and, therefore, de- 
famatory and he sonvisted and fined the aa- 
cused as above stated. 

The learned Sessions Judge on appeal 
upheld the sonvistions, Two points were 
taken before him whioh have also been taken 
before this Court, The first was, that the 
statements made by these persons were pri- 
vileged statements and that they were oome 
pelled to answer the questions put to them 
when they were called as witnesses; that 
the questions were relevant to the trial whieh 
was then before the Court and that, there. 
fore, under seotion 132 of the Indian Evi- 
dence Aat, they were protected and sould 
not be prosecuted for any offense other than 
that of perjury. The sesond point taken 
was, that the trial of these five persohs in 
one joint trial was illegal a3 eash man was 
solely responsible for his own statement 
and nof for the statements of his other ao. 
acoused, 

The learned Sessions Judge held that the 
asoused persons could nob claim the pro- 
tection of section 182 of the Indian Eyi. 
dence Act bessause thsy had not protested 
when the question was put to them but 
answered it voluntarily. His judgment 
runs as follows:— The question aa to whee 
ther Lallu Singh had been to a oertain 
house was relevant in that oase and an 
attempt was made to show that he aould not 
have gone to the house as he was an ont. 
oaste. Under section 132 of the Evidence 
Ast the witnesses could have been compelled 
to answer the questions that were put to 
them bztit appeara that they took no objec. 
tion when the questions were put and so, ao. 
cording to the interpretation placed upon the 
law by the various High Courte, they were 
not entitled to the protection afforded by 
the proviso to that section.” The rulings 
to whish the learned Sessions Judge pro. 
bably referred, though he does not say 
so, are to be found in 4804. V. Gopal 
Doss (1) and Queen. Empress v. Moss (2), 

(1) 3 M. 271; 2 Weir 782; 1 Ind. Deo... 8. 714, ; 

(2) 18 A. 88; A.W. N. (1894) 23; 8 Ind. Deo. 
(x, 8.) 58, un 
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' Perhaps, also, the Judge may. have had in 
his mind the deoision of this Court in Kallu 
v, Sital (3). My attention has also been 
ealled to the desision ofa single Judge of 
this Court whish is to be foundin Ganga Sahat 
v, Emperor (4). 

. As regards thel Madras ease, if will be 
noticed that it was a Full Benoh ease, Only 
three Judges were in favour of the 
interpretation of the law given by the 
learned Ohief Justice, whereas two Judges 
differed from that interpretation. The de- 
sision in Kallu v. Sital (3) was also a de- 
cision of e single Judge of this Court. The 
point deals with the meaning of the word 
“sompelled.” The question was  disoussed 
in the ease of Kallu v. Sttal (3), mentioned 
above, by Mr. Justise Piggott of this Court 
anda quotationfrom his judgment was made 
by Mr. Juetiee Walsh in his judgment in 
Ganga Sahai v. Emperor (4). l, per- 
sonally, have no doubt whatsoever that the 
asaused persona in the present oase were 
eompelled, within the meaning of the law, 
to answer the questions put to them when 
they entered the witness-box. A voluntary 
statement by a witness may stand on a to- 


tally different footing to an answer given 


by him as a witness on oath to a question 
put to him either .by the Court or Oounsel 
on either side, specially when the question 
is on a point whieh is relevant to the oase, 
It would be too much to ask of an ordinary 
layman that he should know all the terms 
of seetioa 182 of the Indian Evidence Ast 
and that he should be prepared to 
protest against every question put to him 
in order to protest himself under that ses- 
tion, I think, if a common sense meaning 


be given to the word “compelled” in sestion, 


1384, ib is elear that in the present oase these 
five persons were sompelled to answer. They 
were under the direst compulsion of the law 
and, of the Court and,in my opinion, they were 
protested by that sestion. 

As regards the eesond point, the learned 
Seasions Judge remarks that it follows that 
these defamatory statements being similar 
to one another must have been made in 
consort and as the result of eonspirasy. 
That being so, the joint trial appears to me 


' (8) 43 Ind. Cas, 828; 16 A. L. J, 201; 19 0r, L, J. 


281; 40 A. Xal. 
.. (4) 64 Ind. Cas, 690; 18 A. D. J, 112; 21 Cr, I,J. 


186; 42 A. 257, 
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to be proper." Hxeepting the similarity of 
the statements andthe fast that the Court 
of firat instanee has, ona somewhat flimsy 
ground, held them to be untrue there is 
nothing else to indieate «onspiraey. If it 
had been necessary, I should have been som- 
pelled to send the ease bask for re.trial 
of the ascused separately. However, no 
order on this pointis necessary as, in my. 
epinion, they are protested by the law as 
laid down under seotion 132 of the Indian 
Evidenee Act und they oannot be osonvicted 
of defamation. I, therefore, allow, this ap- 
plication, set aside the sonvistions and sen- 
tenoes and direst that the fines, if paid, be 
refunded. - l 


Application allowed. 


CALCOUTTA HIGH COURT. 
ORIMINAL Reviston No. 621 or 1922. 
July 25, 1920, 

Present:— Justiso Sir N. R. Ohatterjea, KT., 
and Mr, Justise Cuming. 

SADAT ALI AND OTRERS—-P£e£TITIONBRS 
versus 
EMPEBOR —Oprosirg PARTY. 


Criminal Procedure Code (Act V of 1898), s. 110— 
Finding, definite, necessary—Prosecution, duty of. 


In arriving aba decisionin a case under section 
110 of the {riminal Procedure Code, the question 
ig not whether the evidence forthe defence out. 
weighs the avidence for the prosecution but whether 
the evidence for tha prosecution is sufficient to 
establish the case against the aconsed and the Court 
ought to come to a definite finding on that point. [p. 
627, col. 2.) 

FAOTS appear from the judgment. 

Babu Suresh Chandra Talugdar (with him 
Babu Jitendranath Sanyal), for Petitioners.— 
The Rule was dirested against an order 
under seotion ilO of the Criminal Prose. 
dure Code. There were 110 witnesses ox- 
amined altogether. 54 being for the promeeu. 
tion and 56 for the defense. Nearly the 
whole of the evidenee bears out the good 
eharaeter of the aseused. In spite of that 
the learned Sub- Divisional Offiser bound them 
down for .good behaviour, The District 
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Magistrate on appeal held that the proseen- 
tion was not balanced and far less outweighed 
by the defense evidence, I submit the 
Magistrate has misdirected himself as to the 
point to be determined in cases under sestion 
110, Criminal Prosedure Code. It is not 
whether the prosecution evidence is balansed 
or not by defense evidenee but whether the 
eharge has been bronght home to the acoused. 
I submit there ought to be & fresh trial. 


JUDGMENT.—The ease must go back for 
re-hearing of the appeal, . 

The oase was one under seotion 110, Orimi- 
nal Procedure Code, Fifty-four witnesses were 
examined for the proseeution and 56 for the 
defenoe. The learned Magistrate no doubt 
says that "the Sub-Divisional Offioer was 
right in his conoluaion that all the four aecused 
had the reputation of being burglars and 
thieves.” In an earlier passagethe learned 
Magistrate referred to the finding, of the 
Sub-Divisional Magistrate and observed: 
"He believed in the evidence of about 20 
witnesses for prosesution and found that 
it was not balanaed and far less outweighed 
by the defence evidence." 

The question, however, was not whether 
the evidence for the defence outweighed the 
evidence for the prosesution but whether 
the evidence for the proseention was snuffisient 
to establish the ease against the petitioner 
and we think that the learned Magistrate 
ought to have some tc a more definite 
finding. 

' The ease is, therefore,. sent bask to the 
learned Distriet Magistrate for re-hearing 
of the appeal in so far as the petitioner 
Sadat Ali is conosrned' on the mertts acoord- 
ing to law. 

“The petitioner Sadat Ali will be admitted 
to bail, pending the re bearing of the appeal, 
to the satisfaction of the District Magis- 
trate. 


Oase sent back. 
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MADRAS HIGH COURT. 
URIMINAL Revision Oase No, 78 or 1920. 
(ORIMINAL Revision Petition No. 67 or 

1920.) 
Maroh 260, 1920. 
Present :—Justiae Sir William Ayling, Kr. 
and Mr, Justice Contts-Trotter, 
K. OHINNIAH OHETTI~Aocgsxp 
— PETITIONER 
versus 
A. ABDUL KAREEM SAHIB-— 

CoMPLAINANT— RESPONDENT, 

Workman’s Breach of Contract Act (XIII of 1859) 
8. 2—Contract to work for fized term— Advance made, 


remaining due after enpiry of term— Court, whether 
can enforce contract. 


Whore the period stipulated in a contract 
the Workman's Breach of Contract Act has ioe 
but aportion of an advance made thereunder to 
the workman remains due, a Court hag no power 
to ores Pies contract for a period beyond that 
stipulated for in order to work out the bal 
[p. 828, col, 1.] PS 


Petition, under sections 435 and 439 of 
the Code of Oriminal Prosedure, 1898 
praying the High Conrt to revise the order 
of the. Court of the Third Presideney: 
Magiatrate, George Town, Madras in 
Calendar Case No. 18767 of 1919, 

FAOTS appear from the judgment. 

Mr. K. Doratswami Aiyangar, for the Peti. 
tioner.—The order of the lower Court is 
illegal, The respondent has some to Court 
after the 10 months stipulated in the aon- 
tract for work to be done by the petitioner 
The Oourts eannot enforoe performanes of 
work after the period provided for in the 
agreement, The matter is sonoluded by 
authority. See Ohikka Putta, In re (1) 
Matha Goundan, In re (2), Eadapanatham 
Munigadu, Iure (3) and Queen Empress v. 
Konda (4). 

The respondent was not represented. 

ORDER. 

AxLING, J.— This is a-ease under the 
Workman’s Breaeh of Oontraet Aet (XIII 
of 1859). Petitioner contrasted with the 
respondent a beedi maker on 6th November 
1918 to work for him for 10 months and 
received an advanae of Rs, 10-£-0 whieh 
was to be recovered by maythly stoppages 
of one rupee from his pay, Petitioner 

(1) 1 Weir 704, . 

(2) 1 Weir 705. 6 

(3) 1 Weir 708. 

(4) 16 M. 347; 8 M, L, J. 180; 1 Weir 672, 
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ceased to work in Áprill919. Respondent 
on 3rd Ostober 1919 (more than 10 months 
after the contrast) complained to tho 
Magistrate, who, on2nd Desember 1919, 
directed petitioner fo resume work from next 
day and work out the balwnse of Hs. 5-8 0. 

Petitioner’s Vakil argued that the order 
is illegal inasmush as the work ordered 
to be performed is not asoording to the 
terms of the contrast whieh provided only 
for work within a period of 10 months 
from its date. Ifthe matter were ‘res integra’ 
I should be disineluded to interfera with 
the order, but I find no less than four 
deeisións of fhia Court whioh lend support 
to the petitioner's case and nothing on.the 
other side. Twoof them Criminal Revision 
Oases Nos. 777 and 779-of 1833 reported as 
[Ohikta Putta, In re (1), Matha Goundan, 
In re .(2)] might be distinguished on the 
ground that the sontrasts in those eases 
fixed &-terminal date for the eonelusion of 
the period of work but this cannot be said 
of Criminal Revision Case No. 183 of 1884, 
reported on page 706, | Kadapanatham Muni- 
gadu, Inve(8) |which is exactly on all fours with 
the present sase, except that there wasa mush 
greater delsy in having recourse to the 


Court. Thie, however, did not affeot the 
‘desision. The fourth oase reported in 
the -author’zsd series, Queen-Hmpress v. 


(4) is only direst authority for 
the proposition that re-payment of the 
advanse oan be enforeed after expiry 
cf the contrast period; but the remarks of 
the learned Judges certainly imply that 
they regarded the alternative remedy a3 
unenforeeable. 

These rulings have been aasapted, and 
followed for so long that I do not feel 
justified in dissenting from them especially 
as respondent in the present eas», who kas 
. nob appeared to oontest the petition, has 
another remedy. 

I would ret asi"e the order of the Mag's- 
trate ani direst petitioner to re pay tke 
balance of advance within one moth from 
this date. 

Covrrs-Troitik, J.— I agree. 

M, O, P. 


Konda 


ef 


Order set uile, 
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ALLAHABAD HIGH OOURT. 
Ori MINAL Rgvistos No. 401 or 1920, 
July 29, 1920. 
Fresent:—Mr. Justices Piggott. 
PITAM SINGH AND otHsR3— 
APPLIOAN TS 
Versus 
EMPEROR, tHRovai AJODHTA 


PRASAD —Op-ostTs Party. 
«Penal Code (Act XLV of 198691, s. 426—Act done 
in bona fide assertion of right--Wrongful loss not 
intended — Mischief, whether committed, 


^ 


Where a tenant in the bona fide assertion of a 
customary right, without intending to cause wrong. 
ful loss tothe zemindar or knowing ib to be likely 
to do so, outs down an ancient tree adraittedly 
standing on his holding, he cannot be, convicted of 
the offence of mischief punishable under section 426 
of the Penal Code. [p. 829, col. 1.] 

Criminal revision against the order of the 
Distrie: Magistrate, Farrukhabad, dated the 
Sth of January 1920. 

Mr, Ajuthia Nath, for the Applicants, 

Mr, Gulzirt Lal, for the Opposite Party. 


JUDGMENT,—This is an applisation by 
Pitam Singh, Behari and Lal Prasad, 
three tenants, who have been oonviated of 
having aommitted' an offense of misshief, 
punishable under section 426, Indian Penal 
Code, by outting down an ansienf tree 
admittedly standing upon their holding, 
The trial Court was of opinion that 
the three accused were guilty of mischief 
because, in the absenca of evidence of a 
epacial sustom, the property in the tree 
vested in the Zemindar, who was the 
eomplainant in the case. There was some 
evidense gf a special custom and witnesses, 
who have apparently been believed by the 
trial Court, deposed that the tenants were 
in the habit of lopping branches from the 
tree when they needed wood for agricultural 
purposes. I have allowed the evidence on 
the question of eustom to be completed 
by the production in this Court of a certified 
sopy of an extraot from the village. Reaord 
of Rights, I am not quite clear whether 
evidence was or was not given in the trial 
Court as to the provisions of thia wajib ul-arz 
In appeal the learned District Magistrate 
seems to have thought that the case was 
probably one of theft ratber than of mischief, 
tut that he was not called upon to interfere 
with the convistion or the sentences of fine 
imposed, If the aceused had been convicted 
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of theft questions would hava arisen as to 
the possession over this trea which it might 
have bem difficult to answer in the sense 
desired, by the prosecation. I ean only deal 
with the oonvistion as if stande, with 
reference to the definition in sestion +425, 
Indian Penal Code. I have firat to oon- 
sider whether wrongful loss was oaused to 
the Zomindar by the felling of this tree. 
If this were a civil suit by the Zismindar 
for damages, I very mush doubt whether 
he sould have recovered damages on acsonnt 
of the felling of this tree, in view of the 
evidence as to the customary rights enjoyed 
by the tenants in respeot of the same. At 
any rate, I do not think the  &esused in- 
tended to oause wrongful loss to the 
Zemindar, or knew that they were likely 
to do so, They believed themselves to bo 
acting within their rights. The Magistrate 
attaches considerable importance to the faot 
that they persisted in felling the tree although 
warned not to do so by some servanta of the 
Z3mindar. I do not think this bas any real 
bearing on the qiestion whether the aconsed 
persons were aoting in good faith, in the 
assertion of a bona fideslaim. I do not think 
this eonviotion is warranted by the evidence on 
the record or by the findings of the trial 
Court. I set-aside the sonvistion as 
against all three applicants and the sen- 
ténees passed. The fines, iif paid, will be 
refunded. 

Conviction set aside, 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No, 653 or 1919, 
February 19,1920. ° 
Present :—Sir Lanoelot Sanderson, KT., 
' Chief Justice, and Mr. Justice Walmsley. 
EDON KARIKAR AND ANOTHER l 
i — APPELLANTS 
vETSUS 


EMPEROR--RESPONDENT. i 
Criminal Procedure Code (Act V of 1898), ss, 297, 
802—Trial by Jugy—Judge's charge confusing, effect of ` 
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—Applicabslity of s. 308 — Unanimous verdict—Jury, 
whether can be questioned after returning verdict. 


Where &Judge's charge to n Jury is calculated 
to confuse them, the verdict of the Jury cannct be 
allowed to stand and the acoused must be re-tried, 


Section 303 of the Criminal Procedure Code has 
no application where a Jury returns aclear verdict; 
that section applies only to cases where questions 
are necessary to ascertain what the verdict of the 
Jury is. [p. 830, col. 1.! 


Babus Jahnawi Oh, Das Gupta and Aswini 
Kumar Gupta, for the Appellants. 

Mr. Orr, Deputy Legal Remembranaer, for 
the Orown. 

JUDGMENT, 

SANDERSON, C, J.— In this ease we have 
read the learned Sassions Judge’s oharge to 
the Jury, The learned Counsel for the 
Crown, when we put the question to him, 
was constrained to admit that the charge was 
rather oonfusing. Speaking for myself, I 
should go further than the learned Counsel 
for the Crown. In my judgment, so far 
from this summing up making tbe oase 
elear to ihe Jury giving them assistance, 
it was caleulated to confuse them and, having 
read it, I have come tothe sonalusion that 
ib would not bs safe for us to allow this 
verdiet to stand. The result is that we 
must set aside the verdict and the sentenass 
upon the two appellants and direct that 
ihe oase, as regards these two aosused, 
Edon Karikar and Ofazuddi Karikar, should 
be re-tried. 

„It appears that the Jury returned a 
verdiot nnanimously. They found that Edon 
Karikar and Ofazaddi Karikar were eaoh 
guilty under sections 325 and 148 of the 
Indian Penal Code: they found that none of 
the other aeóused was guilty of any offence 
as the Jury gave each of the other accused 
the benefit of the doubt as to whether he 
was present or not. It is a perfeatly slear 
verdiet. The learned Judge then, . as I 
understand from the record whish is now 
before us, proceeded to ask them certain ques- 
tione, one of whioh war,— T should like 
your opinions, if you will give them, as-to 
how the three kabuliyats came into exist- 
eros.” Upon the information whioh ig 
before us at the present ragment, I do not 
understand why these questions yere asked, 
It does not seem to us that they could have 
been asked by the learned Judge' in pur» 
euapee of sestion 303 of the Uriminal Pro. 
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dedure Code, beeause that  seation applies 
only to the cases where questions are neses- 
gary to assertain what the verdict of the 
Jury is. In this ease, as 1 have already 
remarked, the verdist of the Jury was 
eleary and I do not understand that there 
was any necessity to ask questions for the 
purpose of ascertaining what that verdict 
was, I refrain from saying anything more, 
besause there may be some explanation why 
the learned Judge asked those questions, 
whieh is not apparent at the present moment 
and, I must seontent myself with saying 
that I do not understand why those questions 
were asked. 

The result is that the sonvistion and 
sentenees must be set aside, and the ease, 
as regards the two appellants, must be remand- 
_ed for a new trial, 

WALMSLEY, J.—1 agreg. 


Conviction set aside. 


LAHORE HIGH COURT. 
ORIMINAL Revision No, 1632 or 1919, 
January 31, 1920. 

Proseni :--Mr. Ohevis, Acting Ohief Justice, 
IMAM DIN — Accosen—Peritioner 
Versus 
NIAMAT ULLAH— COMPLAINANT 


— RESPONDENT. 

. Penal Oode (Act XLV of 1860), s. 198—Hvidence 
Act (I of 1872), s. 91—Otvil. Procedure Code (Act V of 
1908), O. XVIII, r. 5-—Perjury, trial for—Statement 
not read over to ilness— Secondary evidence, whether 
admissible, 


Section 91 of the Evidence Act bars the admission 
of secondary eviderice to prove a statement made 
by & witness, where the statement was not read over 
in the presence of the witness as required by Order 
XVIIT, rule 5 of the Civil Procedure Code. 


Criminal revision from the order of the 
Sessions Judge, Sialkot, dated the 20th 
November 1919, reversing that of the 
Magistrate," Ist Class,  diseharging the 
aooused, ` . 

The Hón'ble Pandit Sheo Narain, for the 
Petitioner. s 
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Lala Duni Ohand, for the Respondent. 

JUDGMENT,—The petitioner in this ease 
is aesused of having made a false statement 
on oath in the Court of the Munsif. The 
Munsif has stated in evidence in the present 
trial that thia statement was not read out 
to the witness, The first Court referred to 
Kahn Singh v. Empress (1), Kamatchinathan 
Ohetty v. Emperor (2), and Kartar Singh v. 
Emperor (8), and, following the last ruling, 
Weld that where the statement had not been 
read out there sould be no sonvistion under 
section 193, Indian Penal Code. So tlie 
Magistrate discharged the aesused. 

The learned Sessions Judge held that 
there was no eonfliet between the two Punjab 
rulings, and referred to a later Punjab rul- 
ing Emperor v. Jagat Ram (4), and quashed 
the order of diseharge and remanded the 
oase for the admission of secondary evi- 
dence to prove the making of the state- 
ment, 

The question for my deoision is, whether 
such secondary evidenca is admissible in a 
ease where the  evidenee has not been 
read over in the presence of the witness as 
required by Order XVIII, rule 5 of the Civil 
Prosedure Oode, 

In Empress v. Mayadeb Gossamt (5) it is 
held that in such a ease secondary evidenae 
is barred by seotion 91 of the Evidenee Aat. 
Mohendra Nath Misser v. Emperor (6) is also 
favour of the petitioner. So is Nallurt 
Ohenchtah, In re (7). There is an older 
ruling Kamatchinathan Ohetty v, Emperor (2), 
which also holds that seeondary evidsnes is 
inadmissible, 


For respondent relianee is placed on the 
following rulings: Ramesh Ohandra Das v. Hm- 
geror (8), Emperor v. Jagat Ram (4) and Kahn 
Singh v. Empress (1). The first onse is not in 
point, for there the statement was read over 
by the witness, and this was held to be suffi- 


(1) 25 P. R, 1890 Cr. 

(2) 28 M. 308 at p. 310; 2 Or, L. J. 756. 

(8) 89 Ihd, Oas. 847; 12 P. R. 1917 Cr.; 15 P. W. R, 
1917 Cr.; 18 Or, L, J. 607. 

(4) 47 1nd. Cas. 872; 28 P. R. 1918 Cr; 19 Or, L, 
J. 972; 89 P, W, R. 1918 Or, 16 P. L. R, 1919, 

(6) 6 0. 762; 8 C. L. B. 292; 8 Ind. Des. (N. s.) 494, 

(6) 12 O. W. N. 845 at p.847; 8 Cr. L. J. 116. 

(7) 50 Ind. Cas. 987; 42 M. 561; 36 M. L. J, 206; 9 
L. W. 849; (1919) M. W. N. 188; 25 M, L, T, 856; 20 
Or. L. J. 818. , 

(8) 50 Ind, Cas. 660; 23 O, W, N, 661; 29 O., L. J, 
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sient ; there war, therefore, no need to prove 
the statement by sesondary evidenes, In 
Emperor v. Jagat Ram (4), too, no question ag 
to the admissibility of secondary evidence 
was raised, The only ruling whieh, in my 
opinion, favours the respondent is Kahn 
Singh v. Empress (1). 


The weight of authority is olearly in favour 
of the petitioner, and I hold that seeondary 
evidence is not admissible. 

I aesept this application for revision, and, 
Betting aside the order of the learned Sessions 
Judge, I restore the order of the Magistrate 
diseharging the petitioner, 


Reviston accepted. 


ALLAHABAD HIGH COURT. 
Criminar R&visrox No. 386 or 1920. 
July 23, 1920, 

Present :—Mr, Justices Piggott. 
MOOLI—~APPLICANT 
versus 


EMPHROR— Opposite Parry. 

Penal Code (Act XLV of 1860), ss. 224, 226 B— 
Criminal Procedure Code (Act V of 1898), s. 128— 
Failure to furnish security for good behaviour-—Im- 
prisonment~-Escape from jail—Offence, 


A person who escapes from a jail in which he is 
confined under a warrant under sectione 128 of the 
Criminal Procedure Code, by reason of his having 
failéd to find security to be of good behaviour should 
be convicted under section 225 B of the Penal Code 
and not under section 224. 


Criminal revision from the 
the Additionsl Sessions Judge, 
Muttra. 

Mr. S. O. Mookerjee, for the Applieant. 

The Government Advocate, for the Crown. 

JUDGMENT.-—Mooli has been sonvieted 
on & charge under seotion 224 of the Indian 
Penal Code, of having eseaped from a jail 
in which he was sonfined under a warrant 
under section 123 of the Oriminal Prosedure 
Code, by reason of his having failed to find 
mesurity to be of good bebaviour, The old 
ruling of this Court in Queon-Empress v. 


order of 
Agra at 
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Kandhasa (1) seems to hold good to this 
extent that the applicant Mooli was 
not being detained for any offense, and, 
consequently, the sonvistion against him 
should not have been resorded under sestion 
224 of the Indian Penal Code, The deoision 
above referred to, along with one or two 
similar decisions of the Oaloutta High Oourt, 
were regarded as pointing fo an error of 
omission on the part of the Legislature and, 
led, amongst other changes in the law, to 
the enactment of section 225 (B) of the 
Indian Penal Code. The convietion in this 
ease should undoubtedly have been recorded 
under that seation and the sentenee oannot 
exaeed the maximum provided by seation 225 
(B), Ido not propose to reduce it below 
the maximum period spesified in that seotion, 
because this was an escape from a jail and 
the esaape of a person imprisoned for want 
of furnishing seourity to be of good behaviour 
isa serious matter. I direst that the con. 
vietion in this oase be resorded under section 
225 (B) of the indian Penal Code and the 
sentence redused to one of rigorous imprison- 
ment for six (6) months, 


Sentence reduced, 


(1) 7 A. 67; A. W. N. (1884) 267; 4 Ind, 
(S. s.) 297. (1884) 267; 4 Ind, Deo, 


OALCUTTA HIGH COURT, 
Oivit Revisiox No, 3 or 1920, 
February 12, 1920, 

Fresent:— Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Walmsley, 
MAKHAN LAL SAHA AND oruzgs 
-— PETITIONERS 
Yersus 
SAROJENDRA NATH SAH OHOUDHURI 


AND OTHERS— ÜProsrrR PARTY, 
Criminal Procedure Code (Act V of 1898), s, 105 — 
Sanction por prosecution—-Delay in proceedings, effect of, 
& 


An application for sanction to presecute should 
be disposed of with as little delay as possible, A 
delay of several months in the disposal ,of such an 
al a A is wholly without justification, Lp. 832, 
001," a. 


&32, 
MAKHAN LAL t, SAROJENDRA NATH. 


. Rule-on the District Magistrate, Faridpur, 
to show cause why the order of Sadr Manaif, 
Faridpur, dated 18th November 1919, should 
not be set aside. 


Babu Monmothanath Mookerjee, for tha Peti- 
tioners. 


Babus Dasaratht Sanyal, Sateendra Nath 
Mookerjee acd Kamini Kumar Sarkar, for the 
Opposite Party. 


JUDGMENT. 

SANDERSON, O. J.—In this case a Rule was 
granted to the petitioners calling upon the 
District Magistrate and on the opposite 
party to sbow cause why the present order 
should not be ret aside and the matter 
re considered by the Munsif, allowing tha 
petitioners to oross-examine the peon and 
to produce the documents whieh they had 
‘already produced. 


The matter arose in connection with an 
applieation by oertain decree: holders for 
sanotion to prosesute the judgment-debtors 
and ‘certain other persons who are alleged 
to have forcibly released certain properties 
that had been seizsd by a peon of the 
learned Mansif’s -Court on the strength of 
a writ of attachment issued in a money 
exeention ease, and also to have assaulted 
the peon and oriminally intimidated him 
and the deeree-holder’s men. The matter 
first came before the learned Munsif, accord. 
ing to the record whieh is now before 
us, on the 3lst of May 1919 when he 
direoted that a notice should be issued 
upon the opposite parties direoting them 
to show oause, within a week of receiving 
the same, why they should not be oriminally 
proseauted. The matter was allowed to 
drag on until the 18th of November 1919, 
roughly speaking about Bix months, At 
one time the learned Munsif apparently had 
made up his mind that he would hear the 
witnesses on both sides, and he adjourned 
the ease from time to time in order that 
those witnesses might attend, but eventually, 
ón the 18th of November 1919, he granted 
sanction, and he oame to the conslusion 
that it- was vot necessary to hold an 
elaborate enqujey in sonnestion with the 
application, and apparently the only witness 


who was examined before him was the peons 


The learsed Munsif came to the sonolasion 
that & prima facie 9880 had been made out 
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upon tbe evidense of the peon against the 
three petitioners and he therefore grant- 
ed sanction to prosesute them, It, therefore, 
seems to me that he might have done 
within a week of the notice being served 
what he took six months to do. Hae might ` 
have examined the peon within à reasonably 
short time after the notice had been served 
and if he had some to the sonelusion then 
that the peon had made out a prima farte 
cace he might have granted sanction. He 
took six months to come tothe same sonalu- 
sion. On appeal, the learned Distriet Judge 
refused to revoke the sanotion. - 

I desire to say that the facts conneoted 
with this application disclose a lamentable 
state of affairs, That a simple application 
for sanction to prosesute the three petitioners, 
whiab, as I have already pointed out, was 
disposed of upon the evidenees of one witness 
only, should take six months before a final 
conclusion is arrived at ia nothing short of 
lamentable, and I sinserely hope that sush a 
thing will not some to my notice again. 

It is unnesessary for me to deal with the 
question of jurisdietion whish was raised by 
Mr. Sanyalon behalf of. the opposite party, 
because, in my judgment, on the merita this 
Rule ought'to be discharged. ín my judgment 
it was within the jurisdiotion of the learned 
Munsif, if he was satisfied dn the evidence 
of the peon that he had made out a prima 
facie oase for the  proseeution..of the 
petitioners, to sanction the prosecution. The 
only thing to be. complained of is that 
he ought. .have done within a short 
time what hé took nearly six months to do. 
. For these reasons the Rule is dissharged. 

WALMSLEY, J.—I agree, , 


Rule discharged, 
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ALLAHABAD HIGH COURT, 
Seconp Orvin, APPEAL, No, 1074 or 1917. 
July 10, 1920. 

Prérent: —Mr. Justice Hyves and 
Mr. Justiss Gokul Prasad. 

Sheikh ABDULLAH-—PLAINTIFF — 
APPELLANT 
versus 
Sheikh SHAMSUL HAQ AND OTHERS—— 


DEFENDANTS — RESPONDENTS. 
Muhammadan Law- Dower — Widow, possessory right 
of, mature of—Right, whether transférable. 


The right of a widow under Muhammadan Law to 
take and keep possession of her husband's estate 
in lieu of dower is property and is both heritable 
and transferable. The transferee of such & right 
has, therefore, the same right which the widow had 
n: his possession is that of a mortgagee and is not 

verse to that of the other heirsof the deceased. 
T. 864, ool. 2.] 


Second appéal from the decision of the 


Distrie6 Judge, Azamgarh, dated the 26th - 


May 1917. 


Mr. Iqbal Ahmad, for the Appellant. 
Messrs. Nehal Ohand and Mukhtar Ahmad, 
for the Respondents. 


JUDGMENT.—The  fasts whieh have 
given rise to this appeal are, briefly, as 
follows. One Sheikh Bakhshu, wHo owned 
a  l3.bigha; 8 biswa sand 10 dhur share, 
died after the Mutiny, leaving his two song, 
Kadir and Amir as his heirs. Amir 
a widow, Musammai Azima, defendant No, 5, 
and a minor son Abdullah, plaintiff, as 
his heirs.. Musammat Azima took 
possession of the whole of the estate of 
Amir, deseased, that is, of 1-8th 
in her own right as an heiress: and of 7.Sth 
in lieu of her dower, Later on, Musammat 
Azima married her deseased husband’s brother 
Kadir. So that, as far as actual possession 
of the estate of Sheikh Bakhshu was oon- 
eerned, it was with Azima and Kadir. On 
the 7th of February 1872 these two persons 
transferred half of the property whioh origin- 
ally belonged to Sheikh Bakshu to Sheikh 
‘Rosai. One of the points for deoision iu 
this appeal would. be, as to what was sold 
under this deed and what effest the deed 
would bave on the rights of the respective 
parties to this appeal, 


. The plaintiff's oase id that, what was actual- 
ly sold was the half share of Amir over 
whioh Azima was in possession ag mortgagee, 
and that Rowai'and sfter him his repre. 


éd 
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sentatives, defendants Nos. 1 to 4, have con- 
tinned in possession as mortgagees; that 
the plaintiff asked them toreturn the mort- 
gaged share on payment of a reasonable 
amount, but the defendants aforesaid refused 
and hence this suit. Defendant No. 5, 
Musammat Azima, the widow of Amir, 
has been impleaded on the _ inexplicable 
ground that she did not join in the suit. 
The sontesting defendants Nos. 1 to 4 
pleaded that what was aetnally sold was 
the property which was owned and pcssess- 
ed by Kadir and Amir, implying that the 
mortgagee-rights were not transferred as 
alleged by the plaintiffs. They further plead- 
ed that Rosai and, after him, they had been 
in adverse possession as proprietors. They 
also pleaded in bar Article 134 of the Sesond 
Sshedule of the Limitation Aot, IK of 1908, 
We are not concerned with the other pleas 
raised in defence, The Munsif of Azamgarh 
came to the sonslusion that the deed, taken 
asa whole, slearly shows that it purported 
to transfer a portion of that share which 
was held by the vendors as absolute owners. 
He further held that, Musammat Azima sold 
14 biswas, 17 dhurs which she owned as a pro- 
prietor and the remaindar out of the 6 bigkas, 
14 biswas, and 5 dhurs sold under the deed of 
1872 was the property of Kadir. He, fur. 
ther, found that the defendants and their 
predesessor in-title had been in possession 
as absolute owoers since 1872, A portion 
of the property in dispute had been transfer- 
red by the widow of R-sai, the vendee, by 
deed of gift, so far back as 25th of July 
1899, and the defendants and their transferees 
had been claiming the absolute ownership 
of the land from the very beginning. In 
the result, he dismissed the suit, The 
plaintiff went up in appeal, contested the 
finding of the Munsif asto the interpretation 
put by bim on the sale-deed claiming that 
the property whioh Musammat Azima sold 
was the property over whieh she was in 
possession in lieu of her dower-debt, that 
is to say, 85 a mortgagee and ro question 
of adverse possession arose in the ease, The 
Distriot Judge, Mr. Mundle, was of opinion 
that the wording of the sale-deed was very 
ambiguous and was capabléof several inter. 
pretations, but he did not same to any 
finding as to- what was actually sold, in. 
asmuch as he was of opinion tbet; having 
regard to the ruling reported as Muhammat 
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Husain v. Bashiran (1) a deois'on of this 
question was immaterial, inasmushas a widow 
in possession in lieu of dower gould only 
transfer her possessory right along with 
the slaim of dower and not otherwise, 
and, as there was no assignment of the dower- 
debt in this oase, the possession of the 
transferee could not be that of a mortgagee. 
. It could only be adverse and the slaim was 
barred by limitation. He, therefore, dismissed 
the appeal. 

The plaintiff comes here in second appeal. 
His first sontention is, that Musammot Azima 
Bold her possessory right in the property cf 
Amir, and, secondly, that the olaim was 
not barred by limitation. The oase has 
been argued fully and with great ability by 
Mr. Iqbal Ahmad for the appellant and 
Mr. Mokhtar Ahmad for the respondent. 
The firat questior. we have to decide is, what 
was, as a matter of faot, transferred under 
this desd. The deed begins with a resital 
that the property, namely, 13 bighas, 8 
biswas and 10 dhurs, was "the anoestral 
property of the executants over which Sheikh 
Kadir was in possession as an heir and 
Musammat Azima was in possession both as 
an heiress and in lieu of dower. Out of 
the aforesaid property we sell half, that is 
6 bighas, lá biswas and 5 dhurs to Sheikh 
Rosai, eto." Now, at first sight, and ascording 
to the ordinary rules of- interpretation, if 
would appear that Kadir sold half out of the 
6 bighas and odd aforesaid and Azima sold 
the remaining half which inoluded part of 
both the proprietary and posseasory rights 
whioh she had in it; that is to say, her 
1/8th share as owner and her 7/8th share of 
which she was the possessor. So that, in 
any event, the plaintiff's suit mnst fail as 
to the 7 a plus 1/6th that is 9/iUth of the 
a, in suit, The next question which 
naturally arises is as to what isthe legal 
sonsequence of the transfer by tbe lady of 
her possessoiy right in the 7/:6th mentioned 
above. It has been sontended on behalf 
of the respondents that the widow sould 
not have transferred her right to possession 
apart from the dower debt; and reliance is 
placed on the case of Mohammad Husain v. 
Bashiran (1). Itis sufficient to say that 
the ground on which the older oases were 
differentiatede was that in the older sases 
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the suit had been brought in the lifetime 
of the widow. The present ease has, as is 
clear from the faeta stated above, been 
brought during the lifetime of the widow 
and, therefore, strictly. speaking, the ease in 
Mohammad Husain v. Bashiran (1), mention- 
ed above, would not apply. It has basen 
held in the oase of Kummur-ocl-nissa Begum v, 
Mahomed  Hussun (4): “At the same time 
we are satished that as the property 
in suit formed a portion of Umeda Begum’s 
husband's estate, the whole of which: 
was in her possession as sesurity for her 
dowry the widow would have had the 
power to mortgage such hypothesated in- 
terest, and that daring her lifetime the 
defendants, except by payment of the dowry, 
sould not have released the mortgage." Thia, 
sase was quoted with approval in-the sase 
of Al: Baksh v, Allahdad Khan (3) where 
their Lordships  observad: "the right ig 
one whioh the widow secures as a creditor 
for her dower and it is one. to. sontinua 
holding until her debi is satisfied. Sush 
a right is property and, prima facie, in the 
absense of any law or oontraot to the 
sontrary, it is property whioh is both 
heritable aud transferable.” So that the 
argument of Mr. Iqbal Ahmad that the 
sale of her possassory rights by Musammat: 
Azima, unaoccompained by a transfer of the 
dower-debt, was not warranted by law and, 
therefore, invalid, falls to the ground and 
on this basis alone the plaintiff's alaim could’ 
not fail as being barred by the defendanta 
having asquired adverse proprietary title 
in the property besause of an invalid sale. 
in their favour. Let us examine this posi- ^ 
tion from,another standpoint. It is now: 
settled law that adverse possession san ba 
&equired over limited rights, sush as those 
of a mortgagee also, but adverse posses. - 
sion against a mortgagee would not of 
neoessity be adverse to the mortgagor. So that : 


the right whish Rosai and his successors © 


acquired by virtue of taking possession 
under the, invalid deed, admitting it for. 
the sake of argument to be invalid, would be 
the acquisition of the rights of Musammaé 
Azima, but would not of nesessity extinguish 
the rights of the other heira, 

There is nothing in the present ease to 
show that there was anything whioh tended : 


(2) 1 Agra H. C. R. 287 at p 290. 


(8) 6 Ind. Cas, 876; 7 A. L, J. 507 at p.577; 82 A, 561, ; 
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to destory the rights of the heirs, We 18985), applicability of, to non-agricultural tenancy 


have already said that the deed itself shows 
the nature of the possession of Kadir and 
Azima over the property which they pur- 
ported to transfer, and the parahaser, Sheikh 
Rosai, sonld not be said to have been 
unaware as to the rights whish he was pur- 
chasing. Article 134 of the Second Schedule 
of the Limitation Act would not, therefore, 
apply. This was so held in the oase of Dirgpal 
Singh v, Kallu(4).We are, therefore, of opinion, 
ihat the suit is not barred by limitation. The 
result of the view which we take in thia 
ease is that the plaintiff's suit must fail as 
regards 9/16th of the property in dispute. 
As to the remaining 7-16th of the property 
the. plaintiff is entitled to a deoeree for 
possession on payment of sush proportion 
of .the dower-debt of Musammat Azima as 
might ba ohargeable against that share. 
The question of the amount of the dower- 
debt of Musammat Azima has not been 
tried by either of the Courts below. We, 
therefore, remit the following issue to the 
lower Appellate Court for trial,—What is 
the amount of the dower debt of Musammat 
Azima chargeable against the 7-16th share 
of the property transferred under the deed 
of the 7th February 1872? The patties are 
at liberty ta produse sush relevant evidense 
as they might think proper, The Court 
below is to send the evidence, along with 
its finding, at an early date. On reseipt of-tha 
finding the usnal ten days will be allowed for 
objeotion. 
Oase remitted. 

(4) 80 Ind. Cas, 950, 37 A. 660; 18 A. L., J. 945. 





. OALOUTTA HIGH COURT. 
Lerrers Patest ÁPPEAL No. 181 or 1919. 
April 30, 9210. 
Present; —Sir Asutosh Mookerjee, Kr, Acting 
Chief Justice, and Justiee Sir Ernest 
Fleteher, Kr. 
GAYA NATH OJHA—PLAINTi Kg —- 
APPELLANT 
versus 
ANUKUL CHANDRA OJHA— 
—REXP INDENT. 
Landlord and tenant—Bengal Tenancy Act (VIII of 


—HEjectment-—Notice to quit—Matters to be ascertained 
— Rent paid annually--Tenancy, whether annual. 


Where a tenancy is oreated for purposes other 
than agriculture, the tenant is nota cultivator and, 
consequently, nob an under-ratyat or raiyat within 
the meaning of the Bengal Tenancy Act and his. 
liability to ejectment does not depend upon the 
provisions of that Act. [p. 836, col, 1] 


In determining whether a notice served upon s 
tenant to quit is sufficient te entitle the plaintiff in 
an ejectment suit toa decree, the nature of the 
tenancy and whether it is a terminable tenancy. 
must first be ascertained. [p. 836, col. 1.] | i 


The mere fact that rent is paid annually is not 
conclusive proof that the tenancy is annual. [p. 838, 
col. 1.] 


Appeal against the decision of Mr. Justice 
Panton, dated the 7the August 1919, iu 
Appeal from Appellate Desree No. 1908 of 
1918, against the deeree of the Distriat Judge 
of Murshidabad, dated the Sth June 1918, ra- 
versing that of the Munsif, 2nd Court at 
Jangipur, dated the 28th May 1917. 


FAOTS appear from the following judg- 
ment of 


Panton, J.— (August 7, 1919). — This appel- 
lant, alleging that he is an ooeupanay ratyat 
of a certain holding, sued in the Court of the 
Munsif to eject the respondent, whom ‘he 
dessribed as an under-ratyat, from 104 kathas of 
basíu land forming part of this holding, after 
Bervioe of a notise under sestion 49 of the 
Bengal Tenancy Act. The first Court gavé 
the appellant a desree, but this deeree 
has been set aside on appeal to the District 
Judge. 


The learned Judge, in agreement with 
the Munsif, has found that the appellant 
is nota rayat, but a tenure-holder, and on 
this finding is of opinion that the suit should 
fail. 


The suit was -brought upon the footing 
that the Bengal Tenaney Act applies. The 
lower Appellate Court found that such is 
the sase, and that, for this reason also, the suit 
must fai), sinse the respondent is, in this 
view, a raiyat. 


I am invited to send bgck the sase for 
a further investigation of the question whether 
it is the Bengal Tenaney Asf or Transfer 
of Property Aot whioh ' governs. the rela- 
tignship of the parties. I think that this 
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eourse is unnecessary. The appellant failed 
to make out the ease set up by him in 
hia plaint and the suit was rightly dis- 
missed, 

This appeal is dismissed with gosts. 

Babu Hemendra Nath Sen, for the Appel- 
lant. 

Babu Gopal Ohandra Das (for Babu Nisith 
Nath Ghatak), for the Respondent. 

JUDGMBNT,—This is an appeal under 
elause l5 of the Letters Patent from the 
judgment of Mr. Justica Panton in a suit for 
ejeatment. 

The olaim was decreed by the Court of 
first instance. That decree was reversed 
by the Subordinate Judge and his deeree for 
dismissal of the suit has been maintained by 
the Court, 

It is perfeotly plain that the Courts below 
have got lost in a maze of phraseology 
whieh has. no applieation to the admitted 
facts of this ease, The defendant is not 
a cultivator and. the tenancy was not areated 
for agricultural purposes. Consequently, it 
sannot be maintained for a moment that 
the defendant is an under razyat or a ratyat, 
within the. meaning ofthe Bengal Tenanoy 
Aet, and. his liability to  ejestment does 
no€ depend upon the provisions of that 
Statute. Thedefence that the plaintiff had 
no title has completely failed and it. has 
been. found that the land is held by the 
defendant under the plaintiff. The plaintiff 
served. notiee to quit on the defendant on 
the 24th: Magh, 1821 (7th February 1915) 
and asked: the latter to yasate fhe land from 
the first day of the following year (l4th 
April 1915). To datermine whether, on 
this notice; the. plaintiff is entitled toa deeree 
for ejestment, two questions have to ke in- 
vestigated, frst, what is the nature of the 
tenansy beld by the defendant; and, secondly, 
 jif it is a terminable tenaney has it been 
terminated by a legal notice to quit. As 
regards the nature of the tenancy, whether 
it is monthly or yearly, has to be consider- 
ed. It is well settled that the mere faot 
that rerit is paid annually is not conslusive 
proof that the tenansy is annual: Durgi v 


Goberdhan Boss (1), Gobinda Ohandra Saha v. 


Dwarka: Nath Patjta (2) and Aklu v. Emaman 
No 24 Ind. ns, 188; 20.0. D. J. 448; 19 0. W. N. 


“a 26 Ind. Cas. 962; 20 0. L, J. 455; 18 C, W. N. 
. 489, . 
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(3). The Court below will consequently investi- 
gate this matter first. If it is found that the 
tenanoy was annual the notice was manifestly 
insuffisient and the suit will stand dismissed. 
On the other hand, if ib is found that the 
tenancy was monthly, the notioo was ample 
and the suit will be deoreed. 

The result, is that the appeal is allowed, 
the decree made by Mr. Justice Panton in 
affirmanoe of that of the Distriat Judge 
set aside and the sase remitted to the 
Court of first instance to be re-tried, havinz 
regard to the above observations, on such 
evidenae as the parties may find it necessary 
to adduss. | 

Costa will abide tlie result, 

Appeal allowed ; 
Oase remanded, 
(8) 33 Ind, Gas. 899; 44 C, 403; 20°C. W. N. 1009. 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civit MiscgLLANEOUS No, 279 or 1920. 
4 July 15,. 1920. 
Present :—Justice Sir George Knox, KT., 
Mr. Justice Piggott and Mr, Justiae 
Gokul Prasad. 


In-the matier of A. JOHN ano COMPANY 


AND ANOTHER—ASSHS3NES— PETITIONERS, 
Income Tam Act (VIL of 1918), s. 9 (2)—Annual 
value of business premises occupied by assessee, liabil. 
ity of, to assessment, 


The allowance on account of the annual value of 
business premises owned and occupied by an 
assessee given by section 9 (2) (4) of the Income 
Tax Act is not liable to assessment under the Act, 
[p. 838, col, 2. | 

Reference under sestion 51 of the Indian 
Income Tax Ast, 1918, by the Board of 
Revenue, United Provinces. 

Mr, T. A. Bradley, for the Petitioners- 
Assessees. 

Mr. W.. Wallach, for the Crown, 

JUDGMENT. 

Gogon Prasan, J.—This' is a reference 
under seation 51 of the Indian Ineome.Tax 
Aet, VII of 1918, by the Board of Revenue 
on the application of Messrs, A, John and 
Company, mil owners and merchants of 
Agra. Inthe course of the assessment pro- 
ogedings the Assessing Offiser held that the 
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"annual value" of the business premises, that 
is those actually ocoupied by the mill, while 
being dedueted from the profits of the 
business was to be aasessed as insome derived 
from house property. 

The eontention of the company was, that 
this sum whioh had been dedueted asocording 
to the provisions of sestion 9, sub-seetion 2, 
elause (1) of the Ast sould not be re-assessed 
nnder seetion 8 as income derived from house 

“property. The sompany went up in appeal 
to the Income Tax Commissioner. He came 
to the sonelusion that the word “house pro- 
perty”, used in the Ast, was of mush wider 
signifiaanee than the word “dwelling house,” 
used in another seation of the Act, and did 
inolude buildings like business premises, eto., 
and the annual value thereof was as such 
liable to assessment under seation 5, olauso 
(isa) of the Act. His reasons for arriving 
at this sonslusion were, to use hia own 
words— At first sight this dedustion for 
dwelling house in the latter part of sestion 9 
(2) (4) seems to support petitioner’s case, bnt 
a vital objestion to the argument is that the 
Aot haa also allowed depreciation on the valne 
of buildings whieh in time will recoup the 
total eost of the buildings to the owner, It 
also allowa fire insuranse and repairs. It 
may well be asked why should the State 
allow the annual value as a deduction and 
make a present of the allowanee for depre: 
oiation and repairs? Obviously, there is a 
fallasy in the petitioners’ argument, and the 
conclusion is that, just as the owner of the 
premises will be taxed when rent ie deducted, 
so the owner will be taxed when the faetory 
belongs to him, 


“Stated in another way, the Act taxes all 
income unless it is specially exempted, The 
annual value of the fastory represents 
insome of the portion of sapital looked ap in 
fastory premises whieh produses just as much 
as the mashinery does.” 

And he further went on to say— 


"Evon if section 8 of the Act did hot apply 
the amount would be liable to assessment 
under sestion 11 of the Ast as income derived 
from other sources." 

Tha Board of Revenue, however, was of 
opinion that it wa* & matter of considerable 
donbi whether mill premises sould be treated 
as house property for the purposes of sestion 
8. It goes ob to say in its referenge— 
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"6. The Chief Revenue authority, however, feels 
considerable doubt whether mill premises can he 
treated as house property for the purposes of section 
8, In its view the whole tenor of that section 
concerns property of the nature of residential pro. 
perty, and the provisoitself reflects the rule, appli- 
cable to officials residing in houses constructed by 
the Government, that the rent shall not exceed ten 
per cent on their salary, To apply a ten per cent, 
limitation to a business like a jute or cotton mill is 
to subsidise business at the expense of the general 
tax-payer and it is very doubtful if suoh a course 
was contemplated. This view is supported by the 
rule made by the Government of India regarding 
section 24 (1) of Act IIof 1886 in which it is 
said;—“The amount to be assessed under section 24, 
sub-section (1) of the Act on account ofa building 
occupied by the owner thereof shall not in any 
case exceed ten per cent. of the aggregate income 
of the owner derived from all sources. It must not, 
however, be understood from this that a maximum 
often per cent. of the aggregate income of the 
owner is to be assumed in every case as equivalent 
to the letting value of his house. The letting value 
should in all cases be ascertained on the best data 
available, in view of the circumstances of the 
locality in which the house is situated,” 

The Board of Revenue as Chief Revenue authority 
further held that the profits received from the 
occupation of a house by a company did not fall 
under Part D of Chapter III of Act IL of 1886 
(i.e. “other sources of income"), that section 
24, falling as it did within part D, was not sppli. 
cable, and that such profits were assessable under 
gectlon 11 of the Act (i.e, “profits of companies"). 

The Chief Revenue authority is further support. 
ed in its view by the fact that clauses (iii) and v) 
of section & and clauses (v) and (viti) of section 9 
(2), of the Act of ‘918 deal with the same olasses 
of expenditure, insurance premia and a charge of 
land revenue, thus implying that house property 
and business premises are in different categories, 
and by the differentiation in the incidence of local 
rates and municipal taxes [clause (viii) of section 9 
(2)] which are fairly anitem of expenditure in a 
business but are invariably held to fallon the 


owner of house property.” 


The questions referred to us by the Board 
for desision are :— 


(1) Ia the allowance on assount of the 
annual value of business premises owned and 
ossupied by an assessee given under section 
9 (2) (i) of the Indian .Inaome Tax Aot, 
1918, liable to asaessment or not ? 

(2) If the answer to the foregoing ia 
in the affirmative, ia section 8 or sestion ll 
applicable ? 

In arriving at a decision op these questions 
itis important to baar two things in mind. 
(a) that a fiseal Aat bas to be construed 
etriotly: and (b) that we ‘sre here to earry 
ouf the provisions of the law and ‘not to 
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‘legislate or to gonsider what the law ought to 
‘have been. | 

. Ap regards the applisability of seation 5 of 
-the Income-'Tax Aot, I have nothing to add to 
“the reasoné given by the Board of Revenue 
‘in its referring order that it does not apply 
“ta a ease like the present. The only other 
.seation which sould be said to be applicable 
ig the omnibus section 11 of the Inaome Tax 
_Ast, bnt the difficulty in applying sestion 11 
‘of the Act is that, where the law has made 
.speoifió4. -provision regarding a particular 
‘matter, it eannot be ignored, The omnibus 
tule comes into play only where the Legisla- 
ture omits to make a provision for a parti- 
sular contingency. It is, therefore, quite 
evident that, both, the general and the par- 
tieular provisions sannot be applied together, 
They are mutually exclusive, and a general 
provision of the law sannot be applied on 
the ground that if the partienlar provision 
relating thereto is made applicable it would 
lead to anomalous results. During tbe eourse 
of a long argument advanced to us on behalf 
of the Company, a number of side issues were 
dissussed which I deem unnecessary to oon- 
sider in detail as they would tend to obsoure 
the real issue. The point for consideration, 
put shortly, is whether tha statutory dedue- 
tion of the annual value of the business 
premises from the income of the business 
allowed by section 9 (2) () i is liable to taxa- 
iion under any other provision of the Aot; or, 
in other words, san an amount PEDES 
exeluded from being taken into consideration 
in ealoulating the income derived from busi- 
ness for the purposes of the Income- Tax Aot 
be ineludsd for tush purposes under any 
other sestion? Ib is certainly an anomaly 
that a person sarrying on & mill business 
ina rented house should be in a more 
unfavourable position than one who sarries 
on the same business in his own house, and 
that, in the case of a rented house, the Govern. 
ment will be able te resover inaome- tax on the 
annual value.of the premises but not so in 
the case of a person who owned both the mill 
and the premises. Supposing the profite, after 
paying the work expenses of the mill, exolud. 
ing the rent thereof, came to Rs, 20,000, the 
tenant would hpwe to pay insome tex on 
Rs. £0, 00 minus Rs. 5,000, the supposed 
amount of the annual rent, and the Govern. 
ment will, realise ifs income tax on the 


Ry; 6,000, that is, the rent, from the owners . 
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butif the owner himself owned both the 
business ard the premises the Government 
would be getting income-tax on Rs. 20,000 
minus Ra. 5,000, the annual value deduoted 
ander section 9 aforesaid, that is Rs. 15,000 
only, Thisisa result whioh was possibly 
not eontemplated by the framers of the Aot 
but,as I have already stated above, we are 


. bere to interpret the Jaw and not to act as 


legislators. I am distinetly of opinion that, - 
shaving regard to the express provisions of 
seation 9 which refers to insome from busi- 
ness, we should not be justified in holding 
that the amount in dispute is shargeable, as 
income from other sourses, under seotion 11 
of the Income Tax Ast. This provision has 
been newly added in the present Aat and is 
apparently based on the proviaions of the 
Kioglish Insome Tax Aost. Under that Aat 
the owner is liable to pay 1nsome tax on such 
an amount under sertain other provisions of 
the same Act, and it is quite possible that, 
whilst insorpora&ting the former provision 
from the English Insome-Tax Ast, the 
framers of the Indian Ineome Tax Aot 
inadvertently omitted to provide for the 
levying of ineome-tax on this amount. 
However, this is after all mere speculation, 
and, as r have said above, the amount in, 
dispute is not liable to imeome tax under 
either of the two seetions 8 and 1l of the 
Ineome Tax Act. I would, therefore, answer 
the first question In the negative. 

It is unnesessary to record a separate 
finding on the seoond question as it has 
already been discussed in ocnnection with the 
first question. 

Pigaott, J.—I agree that the assessee is 
not liable to pay any tax on what I may 
call the “nominal inoome,” in respect of 
whieh this referense has been made; under 
the head of “insome derived from other 
sourses,” by virtue of the provisions of sea- 
tion 11 of the Income Tax Aet No. VII of 1918, 
The sum of money in question has been 
arrived at by the Income Tax Commissioner, 
working upon the definition of the expression 

annual value? given in sestion $ 
of the same Act. Tnat definition is express- 
ly limited to the purposes of section 8 and 
section 9 of the Aat. There ia no warrant 
for applyiog that definition to the provisions . 
of seation Ll of the Aot, or making use af i; 
so as to oreate a sa ealled item of ineom . 
whioh. the assessee is supposód to ha .. 
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enjoyed by taking money out of one of his 
pockets and putting it into another. If, how- 
ever, it had been necessary for me to deaide 
this reference alone, I should not have felt it 
possible to return presisely the answer whioh 
has found favour with the majority of this 
:Beneh. Seeing that my differenee of opinion 
oan have no praatisal effeot on the answer 
to be returnéd, I propose merely to indicate 
ihe' opinion whieh has sommended itself on 
a consideration of the arguments whioh hava 
been addressed to us, 

Under the former Income Tax Act, No. 
IT of 1886, a firm of manufacturers carrying 
oh business in buildings sonatrusted by them- 
gelves found no provision in the law whioh 
authorised them to oharge against the zross 
‘profits of their business any sum of money 
as representing,or forming an equivalent 
to, | the rent whioh they would other- 
“Wise have had to pay to the owner ofthe 
‘premises. Consequently, the net assessable 
profits of the business were greater than 
they would otherwise have been by a 
sum of money representing, in a sense, the 
rent which the manufacturing firm were 
saved from the neeessity of paying by rea- 
son of the fast that-they had built their 
own factory. In this sense, it is" true, as 
stated in the order of reference, that the 
extra profits enjoyed by a firm of manu- 
fasturers in virtue of their carrying on 
business in premises owned by themselves 
were assessed to insome tax as the income 
of & company under gestion 11 
of Aot No. lI of 1886. In the Act No, 
VII of 1918, whieh we are now sonsider- 
ing, we find two changes made. By reason 
of a spesial proviso inserted in“ sestion 9 
(2) (¢) of this Aat, an assessee who is 
earrying on businses in premises owned 
by himself is entitled to charge, as part 
of the expenses of his business, a sum 
equal to the annual value of those pre- 
mises, the expression "annual value" being 
defined in the preceding section 8 of the 
Act; The other important ohhnge with 
which we are conserned is the enactment 
of the above mentioned section 8, whieh lays 
down that the annual value of house pro- 
perty is liable to pay income tax under 
the head of "ineome derived from house 
property," subject to oertain conditions and 
deduotions. One of these conditions is that 
“An assessed 'oconpying his own house pro. 
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perty is only liable to pay the tax on five- 
sixths of the annual value. I agree gener- 
ally with what Sir George Knox, J., 
has said regarding the danger of founding 
our desision in & matter of this sort on 
the provisions of the English Statute, but that 
Statute has been pointedly brought toour 
notice in the order of references, and I 
think it is legitimate to sonsider sush of 
its provisions as seem to have a direot 
bearing on the question now before us, 
There aan be no doubt that, under the 
English Act, the assessee whose onse is 
now before us sould have slaimed a de. 
duetion equivalent to the full annual value 
of these premises from the Assessing 
Officar who was drawing up an estimate 


of the annual profits of the business. On 
the other hand, the asseasee, as owner of 
the premises, wonld have had to pay 


ineome tax on five-sixths, at least, of the 
annual value. We were informed in argu- 
ment that under the English Act further de. 
dustions sould be olaimed by the assessee, 
thus making the sum, in respeet of whioh 
he would be taxed, even less as compared 
with the sum whieh he was entitled to 
charge against bis gross profits as part 
of the expenses of his business. We have 
not gone into this matter in detail and 
it is not of muoh importance. The point 
I wish to make is that, if there is room for 
the supposition that the  ohanges intro. 
dosed into the Indian Insome Tax law by 
the passing of Act Vil of 1918 were 
intended to bring the law in India irto 
sloser eonformity with that in England, 
ib doas seem reasonable to take the shanges 
effested by the passing of sestion 8, and 
by the insertion of the new provision in 
seotion 9 (2) (¢), together, and tbus ta 
suggest the osonalusion that the intention 
of the Legislature was to make a mush 
slighter soncession iu favour of sush an 
assessee than will result from the an- 
swer whioh we are returning to thia re. 
forense, as a whole. If these premises fall 
within the meaning of the expression 
"house property” nsed in  sestien 8, 
the result would be to give the assessee 
a deduetion to the full «amount of the 
annual value under seotion "9 but to assess 
him to income tax as E Nonus proprietor 
in respest of five sixths of the said annua 
value. A number of reasons agains, 
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adopting this view have been set forth in 
the order of reference and I oannot deny 
that they are entitled to sonsiderable 
weight. To my mind, however, the issue 
always somes back to the plain question 
whether these factories or mills are or are 
not house property” within the meaning of 
that nowhere defined expression as used in 
section 8 of the Indian Income Tax Ast. 
The suggestion that the word ‘honse’ 
always implies a building used for human 
habitation, or as the dwelling place of 
human beings, derives considerable support 
from & standard work, such as the Oxford 
Dietionary of the English language. There 
seems to me, however, mush forsee in the 
argument pressed by the Income Tax Com- 
missioner in oonneotion with this very 
matter, to the eífeet that the expression 
‘house property’ is in itself a wider one and 
is used in seotion 8 as meaning something 
more than the word ‘dwelling house’ in mea. 
tion 9 of the Aet, Indeed, agood many of the 
reasons advanced in favour of limiting the 
SEN se a 
expression house property’ in seotion 8 of the 
Ast to dwelling or residential houses seem 
to me to be met by the sonsideration that 
the business premises referred to in section 
9 may, quite conceivably, include buildings 
Bueh, for instance, as indigo vats or briok- 
kilne, whioh are certainly not "house property" 
in any sense of the term. It has to be 
noted, moreover, that the word ‘houso’, when 
used in certain combinations, sueh, for in- 
stance, as "warehouse," "ooffee-house" "play- 
house," undoubtedly ineludea buildings not 
used for human habitation. The diffisulta 
which I have felt throughout is that, if a 
firm in the position of this assessee had 
been oalled upon for a return of its "house 
property” in or about the City of Agra, I 
think it would have been oexpested to 
inelude warehouses or faetories as falling 
within the meaning of that expression, I 
shonld have been disposed, for these reasons, 
to answer ihe reference by saying that the 
annual value of these premises, to the extent 
indisated, is assessable to income tax under 
the provisions of sestion 8 of the Aot, 
This difference of opinionon my part does 
not affect the answer whioh will be returned 
to the reference, and I admit the question to 
be one of consjderable diffiaulty. If our deai- 
sion has eonsequenses not contemplated by 


the Ligislature when Ast No. VII of 1918 
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was passed, there ean be no doubt that the 
responsibility must be laid to the assount of 
the defestive drafting of sections 8 and 9 
and the failure to supply any definition of 
so orucial an expression aa “house pro- 
perty.” a 
Ksox, J.— At the request of Messrs. A, 
John and COo., Managing Agentof the Agra 
Spinning and Weaving Agenoy, Ld.,areferense 
has been made to this Court under section 
51 (1) of the Income Tax Act, 1918. 
* The firm was assessed by the Oollestor of 
Agra as having anineome liable to payment of 
tax of Ra, 4,00,930, 
Among the items liable to payment of 
tax was one set out as House Property 
Re, 59,548. The question for consideration is 
whether this item isliable to sush payment, 
This figure is thus arrived at:— u 





Rs. 

Business premises .,, 69,587 (¢.e, 6 per cent, on 

: cost of mill premises 

Rs. 9,92,293), 
House property ... 11,920 
71,457 
Less one sixth under 
section 8 s. 11,908 

Balance . 69,548 


Messrs? John and Oo. objected to the 
inelusion of the annual value of the business 
premises, as section 9 (2) (4) of the Income 
Tax Aot allowed a dedustion of this sum to 
be made from the profits of the business, 
The Collestor of Agra held that this sum 
while deducted from the profits of the 
business under seation 9 (2) (2), must be treat. 
ed as income under another head, f. e , as house 
property. 

The InSome Tax Commissioner not only 
agreed with the Collector but went still 
further and held that, even if the items were 
not liable to assessment under  seotian 8, 


red would be liable under gestion 11 of the 
ot. | 


The Chief Revenue Anthority admits the 
existense of a doubt whether mill premises 
gan be treated as “house property” under 
section 6 and has given, at considerable length, 
its reasons for holding this yiew. —— 

Finally, it formulates the question for degi- 
sion by this Court &8— B 

(1; Is the allowanse on assount of the 
anntal value of business premises awned'and 
ogoupied by an assesece given Under seotion. 
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9 (2) () of the Indian Income Tax Aet, 1918, 
lisble to assessment or not ? 

(2) If an answer to the foregoing is in 
the affirmative, is section 8 or sestion 1l 

applicable P 

‘ he learned Counsel for Mosers. John 
and Co. sontended that the allowanee is 
not liable to assessment, He supported hia 
argument by drawing analogy from the 
English Statute, under whish ineomoe tax is 
assessed (8 and 9 Geo. V, Oh. 40) aud upon 
which the fair presumption, he added, might 
be founded that the Indian Income Tax Aet 
Vllof 1918 was based, especially where if 
introduced differenees from the Ast previons- 
ly in forse. But, after having given full 
sonsidera‘ion to his arguments, I hold that 
such comparison and analogy is not firm 
ground for interpreting Aot No. VII of 
1918. | y 

(1) The Statutes, 8 and 9 Geo. V, Oh. 40, 
eonsists of 239 seations, to whieh serveral 
Schedules are appended. 
to be familiar with its provisions or to haya 
had the leisure to atudy it oarefully. 

(2) In important subject matters, notably, 
the nature of property in England differs 
from the nature of property in India. For 
these and other reasons, and bearing in 
mind that we are dealing with an Ast 
imposing a  peeuniary burden upon the 
subject, I think it fair to fall bask 
upon the Indian Ineome Tax Aot, 1918, itself. 

While sestion 9 (2) (č) enacts that, in 
computing profits, allo wange on aesount of the 
bona fide annual value of premises a speoial 
allowanse shall], under certain siraumstanoes, 
be made, it nowhere suggests that sush 
allowanes while remitted to a subject shall 
be bardered with a peouniary obligation. 
Sach procedure would in itself ba strange, 
and if such a burden be contemplated we 
should expect to find clear and precise words 
‘imposing it. In thia eonneotion see Carr v, 
Fowls (1), A apngtrnation whioh would 
have the effect of a person liahle to pay 
the same tax twise in reapest of the same 
subjest-matter would not be adopted unless 
the words were very selear, We have not 
been referred to sush words, A suggestion 
was made that sestion ll might sontem- 
pl te the imposition of sush a burden. 
But the language of tha section clearly 

(1) (1833) 1 Q. B. 255 62 L. J. Q. B. 177; 5 E. 103; 
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points in an opposite direstion, There is no 
doubt as to the plain meaning of the words 

if not inoluded under any of the presediug 
heads," 

There remains seotion 8, and the sugges- 
tion is that this allowance under sonsidera- 
tion may and should be classed as "income 
derived from house property.” House pro- 
perty is nowhere defined in this Act. The 
nremjses are used solely for business pur. 
poses and not for ocenpation as dwellings 
and L agree with the Chief Revenue Authority 
that they eannot be treated as house pro. 
perty. 

I would, therefore, reply that, under the 
Act as it stands, the allowanee on aesonnt 
of the annual value of business premises 
owned and oosnpied by the assesses is not 
liable to assessment at all. n 

By tax Court.—Onr answer, then, to the 
referenge is that, as Aet No, VII of 1918 now 
stands, the allowanse on aesount of tho 
annual value of bnsiness premises owned 
and ogcupied by the assessee is not liable 
to assessment at all. We grant the asses- 


.Bee's Counsel Ha 220 as sosts in this and 


the eonnested referense the result of whioh 
is governed by this desision. 
Reference answered, 





OALCUTTA HIGH COURT, 
Larries Patent Appear No, 120 or 19109. 
April 22, 1920, 
Fresent :— Sir Asutosh Mookerjee, Kr., 
Acting Chief Justice, and Justise Sir Ernest 
Fletoher, Kr, B 
KIRANSASHI DEBI—PrAINTIFE 
— APPELLANT 
versus 


ANANDA CHANDRA MUKHERJEE 


AND ANOTHER— D&FENDANTS— RESPONDENTA, 

Patni lease—Zemindar, right of, to appoint Chauki. 
dar, effect of—-Chaukidari Chakran lands, whether 
emcluded from lease—Oonstruction of document— Docu. 
ment unambiguous Conduct df partjes, value of, 


Where a patni lease of all the lands comprised in 
certain villages contains a clause giving the 
Zemindar full power to appoint or dismiss the Chauki. 
dar, such clause has not the effect of excluding the 
M TREE Ohakran lands from the lease, [p. 842, 
eol. 7. e 

The terms of an unambiguots document cannot 
be riu by the conduct of the* parties [p. 842, 
‘col. 2 
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KIRANSASHI DEBI t. ANANDA CHANDRA, 


Mr, Justies Newbould, dated the 27th May 
1919, reported as 53 Ind. Cas 1004,in Appeal 
from Appellate Decree No. 180 of 1918, against 
the deoree of the Subordinate Judge, let 
Court, Hooghly, dated the 8th September 
1917, reversing that of the Munsif, lst Oourt, 
‘Hooghly, dated the 30th June 1915. 

-"Babu Krishna Lal Banerjee (for Babu 
Kisort Dal Ohotteries), for the Appellant. 
"Dr. Dwarkanath Miller and Babu Narun 
Ohandra Kar, for the Respondent. 
""JUDGMENT,.-—This is an appeal under 
clause 15 of the Letters Patent from a 
judgment of Mr. Justice Newbould, ina suit 
for resovery of possession of what at one 
time sonstituted Chaukidari Chakran lands, : 
= On the 20th May, 1806, one Chandra 
‘Moban ‘Banerjee, the predecesscr in interest 
of the defendants, exeeuted a patni kabuliyat 
in‘ favour of Maharani” Kamal Kumari 
of “Burdwan. ‘Under that. dooumont the 
pain? was granted in respect of 17 villages 
fora premium of Rs. 10,000 and an annual 
tent of Rs. 12,687. The general words in 
the kabulsyat make it abundantly sclear that 
all the lands included in the villages were 
intended’ to be demised to the patnidar. 
Prima facte, then, the Chaukidari Chakran 
lands, which, according to the desision of the 
Jadisial Committee in. Ringtt Singh v. 
Kali Dasi Debi (1) formed part and paroel of 
the permanently settled estate of the Zemindar, 
vested in the patntdar, subject to the rights 
of the Chaukidars. By a subsequent clause in 
the kabulzyat, specific lands were, however, 
 exoluded from the grant; these were the 
house, the garden and the tank whieh were 
at that time stated to be in the astnal oasupa- 
tion of the Zemindar. Another pares! which 
had been dedicated to the worship of an idol 
was, in the same way, expressly exolnded by 
another olauseé. There aan thus be no doubt 
on the deed that the Chaukidari Ohakran 
lands were transferred to the  patnidar. 
When, bowever, the lands were subsequently 
resumed and settled by Government with the 
Zemindar, the latter granted a lease thereof 
to the present plaintiff, who seeks to resover 
possession from the representatives-in-interest 
of the original painidar. The defendants 
resist the claim and urge that on resumption, 


(1) 40 Ind. Oas. 981; 44 0.841; 44 I. A. 117; 25 C. 
L. J. 499; 21 O, We N. 609; 32 M. L. J. 565; (1917) M. 
W. N. 459; 6 L. W. 101; 2,P. L. W, 1; 22 M. L. T. 4:9; 
16, A, L. J, 890; 19 Bom, L, R. 462 (P. O.) l 
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the painidar, by virtue of the putni sontract, 
became entitled to hold possession of the 
lands. : 
"The plaintiff relies upon a clause in the 

lease whieh entitles the Zamindar to appoint 

a Uhankidar, should there bea vasaney in the 

office of Chaukidar by reason of his dismissal, 

death or disappearanee. In our opinion, that 

elause does not indicate that the Ohankidari 

Chakran lands were exoluded from the putni 

lease. If, indeed, the landa were so excluded, 

it is insonseivable that a olause of this 

deseription should have been inserted ; for, if 

the uhaukidari Chakran lands remained with 

the Zemindar, it would be superfinous to 

state that the Zemindar would be at liberty 

to fill up a vaeansy in the ofise of Chaukidar. 

The view we take acsords with that adopted 
in Nafar Chandra v. Bejoy Chand Mahatap (2),. 
where an earlier desision of tbis Court in 
Girish Ohandra Roy v. Hem Ohandra Roy (3) 
followed. 

We may add that the appellant has placed 
reliance upon what has been oalled the 
sondust of the paínidar, Bat it is well settled 
that the : terms of an unambiguous dosument 
cannot be controlled by the sondust of the . 
parties, As Lord Halsbury said in North 
Eastern Railway Oo. v. Hastings (+), no amount 
of acting by the parties san alter or qualify 
words whioh are plain and unambiguous; 
though tt is otherwise when we have to 
determine the true construstion of an obseure- 
ly framed dosument: Hebbert v. Purchas (5). 
Wa hold, aosordingly, that the view taken by 
Mr, Justina Newbould is sorrest and that 
his desree must bs affiemed. The appeal 
is dismissed with sosta. 


Appeal dismissed, 


(2) 44 Ind. Cas. 626; 22 O. W. N. 497. 

(8) 6 C. L. J. 28, : 

(4) (1900) A. C. 260 at p. 263; 69 L, J. Oh. 616; 82 
L.T, 429,16 T. L. B. 325. 
: (6) (187!) 8 P. 0, 605 at p. 650; 7 Moore P. O, 
(x. s.) 468; 40 L. J. Ecc. 38; 19 W.R. 898; 17 E.R. 177, 
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MUHAMMAD WALI KHAN t. MUHAMMAD MUHI-UDsDIN KHAN, 


23 PRIVY COUNCIL. - 
. APPEALS FROM THE ALLABsBAD HIGH Covat, 
June 23, 1519. 

Present: Viscount Haldane, Lord 
Buckmaster and Lord Dunedin. 
MUHAMMAD WALI KHAN 

e. — ÁPPKLLANT 

DIM v6rsus 
MUHAMMAD MOHI-UD-DIN KHAN AND 
ac OTHERS—~ RESPONDENTS. 

. Muhammadan | Law —Property acquired by one 
member of family— Preswmption, whether acquisitiowt 
out of joint [unds-—Arbitration —Estoppel —Evidenca 
Act (I of 1872), s. 115, 


:c 
AS ay 


Under the Muhammadan Law there is no pre- 
sumption, in the absence of other evidence, that 
property purchased by one member of a family was 
purchased out of what was joint undivided property. 
[ p. 848, col. 2.] 

, Two brothers of a Muhammadan family entered 
into a submission to arbitration for a division of the 
property left by their father to the exclusion of their 
mother. The final award approtioned the property 
to the brothers each of whom was to pay a main. 
tenance allowance to the mother; the award waa 
accepted by the brothers and was made a decree of 
Court. Onthe death of the mother, one of the 
brothers claimed to recover his share of the pro. 
perby as hig mother’s heir: 

, Held, that he was estopped by his own proceeding 
in re arbitration from advancing his claim. :p. 844, 
col. 2 

: Two- consolidated appeals from two judg. 
menta and deorees, dated tbe 30th January 
1918, of the Allahabad High Court (Sr 
Henry Richards, C, J., and Banerji, J ), which 
partly affirmed and partly reversed a decree 
of the  Additioral Subcrdinate Judge, 
Cawnpore. 

Sir W, Garth, K. O., and Mr. D. De Gruyther, 
K. O., for the Appellant. 

Mr. A` M. Dunne, K, O.,and Mr. B. Dube, 
for the Respondents, i , 

JUDGMENT, 

Log» Dunepry,—Allah Bakheh, a Mnham- 
madan, died in 1863. He left a widow, 
Amir-nn-nisa, and two sons, Ali ard Wali, 
and three daughters, On his death, under 


Muhammadan Law, eaoh son besame entitled. 


to. 42/6ths of his property and his widow 
to 12/:6ths. Wali being an infant of one 
year old, the whole properties were managed 
by Ali, whose name, along with that of 
his infant brother, was entered in the Gcvern- 
ment registers, f 

. In 19.2, Wali being then past majority, 
a eubmission was entered into between the 


two" brothers for a division of the property., 
An arbibrabion. was accordingly . held : and’ 


the properties divided. The final award 
specified the names cf the properties dealt 
with, and sontained a statement that the 
properties were the whole properties whiah 


"were subject to division ard that nothing 


more fell to be divided. Tt apportioned 
the various properties nominatim to each 
Bon respectively, exhausting the whole list 
and added a maintenance allowanee. to bo 
paid by each son to the mother in money, 
The award was signed by each of the parties 
and M a deoree of Court. 

- In Ali died. He left 1 
Zairab, and two song, Tavera eee 
Moin-ud Dir, and other children who need 
not be spesifiad by name. His mother 
Armir.un-nisa, being still alive, she by 
Muhammadan Law, hesame entitled to 7/96the 
of Ali’s property: In 1907 Amir. un-nisa 
died and ker sole surviving con, Wali, became 
Ler sole heir. I 

The present suit was raised i 
Wali against the family of Ali, ind pd 


(a) A half of four spesified 
own right ; 

(b) Whether (a) was 
12/96ths of the four villagesas in right of 
his mother in respect of her right as 
iride her share of the property of Allah 
- (o) 7/9tbs;of three villages as in right o 
his mother in respect of her right to ler 
share of the property of Ali : 

(d) 12 t6ths of the other 
longing to Allah Bakhsh and 
the arbitraticn ; 

(e) 7/96tbs of tke property of Ali an in 

dia his mother in 1espeot of her suogession 

lt is convenient to deal wi 
ERE 

a he foar villages in i $ 
purobaeed by Ali after his father's death 
but befcre the arbitration ard were put "b 
him into the name of his eldest 50n as : 
provision for bim. Now to make ont hia 
claim to a share of these the plaintiff iust 
show that the villages were either the is 
perty of Allah Baksh, whioh ja iipcasibls 
as they were not purchased till after hig 
death, or that they werd purchased ont " 
what was joint univided Property, But 
in the first plaoe, as ebointed ‘ont by the 
learned Subordinate Judge, theré ia no r E 
sumption.in the ease of-a Mubammadan sud 


MAP 


villages in hig 


granted or not 


properties be 
dealt with in 


th these olaimg 
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as exists in the ease of a Hindu joint 
family. The suesession of a Muhammadan 
is an individual sussession. Prima facie, 
therefore, in the absense of other evidence, 
property bought by Ali would be property 
bought with his own money. But there 
i» much move than that. There is the arbitra- 
tion, whieh recites that it dealt with all 
the property of Allah Baksh which fell to 
be diyided, and specified the yarious ele. 
ments of that property, and these villages 
are not mentioned. Both the learned Sub: 
ordinate Judge and the Court of Appeal held 
this view, and their Lordships agree with 
them. 


(b) The villages are, as stated, entered 
in the register as the property of Mchi-ud din, 
In order to get a right as in right of 
hig racther, the plaintiff must, therefore, 
show that this transaction was  benami. 
Now, there are sonsurrent findings of both 
Qourts that it was not benam: but was 
made asa provision for his eldest son, and 
it eannot bo said that there is no evidence on 
whiel to base this finding, The plaintiffs, 
therefore, here again fail. 

(c) The three villeges. "There must be 
here made a further sub diyislon between 
the ease of one of the villages and that 
of the other two. The one was bought 
by Ali after the date of the arbitration 
and settled on his seaond son Moin-ud-din 
as A provision. The only question, therefore, 
as to this was whether this was benami, 
The Subordinate Judge and the Court of 
Appeal both found that it was olearly not, 
These soneurrent findings end the matter, 
The other two villages are in a different 
position. They also were settled on Moin- 
ud-din by Ali, but they were villages whiah 
originally formed part of the state of 
Allah Baksh. In the arbitration they bad 
been allotted to Wali, but they had besome 
the property of Ali by exehange, he having 
given other villages to “Wali. The Sub. 
ordinate Judge thought that, though this 
also was not bexam: and aonsequently the 
elaim for the 7/96ths as in right of the 
mother's suocession to Ali was bad, yet 
that, as the mother was no party to the 
arbitration, Ler right to 12 96-ha of these 
villages, and aleo to 12-96ths of the other 
prorerties dealt with in the grbitration—this 
being olaim, (d) —still survived and passed 


to Wali as her heim He deoreed aesord.. 
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ingly. The Gourt of Appeal reversed thia 
part of the decree. Their Lordships agres 
with the Court of Appeal. They sonsider 
that in this matter Wali is estopped by 
his own proseeding in the arbitration He 
received his full half of the whol. properties 
belonging to Allah Baksh upon the footing 
of the exolusion of the mother, and entered 
into possession of his share, He cannot 
now be allowed to some bask and say he 
will take a3 heir to his mother what was 
hy his own aot not allotted to her but was 
divided between himself and his brother. 

(e) The plaintiff got a decree for 7/26tha 
of the property of Ati, but was not allowed 
immediate possession as the property was 
held by the widow Zainab in respest of a 
dower unpaid, The only question as to 
this, which is admitted to be otherwise 
sorrest, is as to the amount of the dower. 
As to this which is a pure question of fast, 
there are concurrent findings of both Courte, 

Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeals 
with sosts. 

Appeals dismissed, 

Solisitor for the Appellant—Mr. Douglas 
Grant. 

Solieitofs for the Responients.—Mesars, 
Barrow, Rogers and Navill, 





OALOUTTA HIGH COURT. 
Lsrregs Patant APP4AL No, 151 og 1919, 
April 29, 1920. 

Present; —Sir Asutosh Mookerjee, Kt., Acting 
Chief Justice, and Justise Sir Ernest 
Fletcher, Kr, 

PANCHOO KAPALI AND OT4ERS 

—PLA'NIIEF3—APPELLANTS : 
versus 
JAJNESWAR MAJHI AND OTHERS 
— RESPONDENTS, 

Limitation Act (IX of 1908), Sch, I, Art. 144— 
Bengal Tenancy, Act (VIH of 1885), s, 185 (2), Sch. 
ILI, Art. 3--Suit to recover possession by lessee—Dis« 
possession, what is—Limttation. 


A suttorecover possession of land claimed by 
the plaintiff as raiyat or under-raiyat implies that 
the plaintiff was previously in possession and that 
he has been deprived of possession by the defend. 
ant. The mere fact, however, that he obtained a 
iease from the defendant but did not obtain 
possession does not amount to a dispossession such 
as would attract the operation of Article 3 of 
Schedule III to the Bengal Tenancy Aat. Under 
section 186 !2) of that Act the period of limitation 
applicable to such a suit is that contained in 
Article 144, Schedule J, to the Limitation Act. 
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Letters Patent Appeal against the dseision 
of Mr. Justice Newbould, dated the 4th July, 
1919, reported as 53 Ini, Cas. 959, im 
Appeal from Appellate Dasrse No. 1458 of 
1918, against the decree of the Additional 
Subordinate Jadge, Khulna, dated the 8th 
May 1918, affirming that of {the Munsif, 
2nd Oouré at Khulna, dated the 6th Juns 
1917, 

Bahu Ramgatt Sarkar, for the Appellants. 

Babu Rajani Kanta Sinha, for the Re. 
spondents, 

JUDGMENT. 

Mooxersez, Acre. CO, J.— This is dn appes? 

under elause 15 0f the Letters Patent from 


the judgment of Mr. Justiee Newbould, in d 


suit for resovery of possession of land, 
On the 20th January 1909, the plaintiffs 


tock & lease of 12 cottas of land from tho 


defendants ; they obtained delivery of posses- 
Bion of 7 coftas only, and the defendants, 


who had their d welling-huts on the remaning 


5 cotfas, agreed to vacate that portion after 
three months, The defendants, however, failed 


to sarry out the terms of the agreement 


and sontinued in ¢coupation of the 3 coftas, 
notwithstanding the lease in favour of the 
plaintiff. These facts have been established 
by the plaintiffs. bat their suit bas deen. dis- 
missed as batred by limitation under Article 
3 of Sshedule III tothe Bengal Tenaney Aat, 
That: Artisle provides that a suit to recover 
possession of land oelaimed by the plaintiff 
asa raiyat or am under raiyat : müst be in- 
stituted within twò years from the date 
of dispossession. This plainly implies that, 
in respest of the disputed land, the plaintiff 
wan previously in possession and that ho has 
Den: deprived of possession by the deféndant. 
As was pointed. out by this Court in Brojendra 
Kishore Roy v. Bharat Ohandra Roy (1), the 
term '"dispossession!" implies the coming in of 
& person and the driving out of another from 
possession, while '"dissontinuance" implies: 
the going ouf of tha person ia bossession and 
his being followed int> possession by another. 
In the presert aas, the defendants: never 
placed the plaintiffs in possession of the 
D coífas which is the subjest matter of the 
litigation. Consequently, there was no dis. 
possession, suoh as would attract the operas 
tion of Article 3 of Sshedale {II to tha 
Bengal Tenansy Aot- -Sestion 18» (2) 
accordingly makes Aetiele 144 of the Sshedule 
‘gl 31 [ud Qas. 242; 22 0. L. J, 283,200. W, N. 


to the Indian Limitation Aot applisable, and 
the suit is in time, as it was instituted on 
the 20th May 1916, whish is within 12 years 
from the date when the possession of the 
defendants became adverse, after the lapse 
of three months from the 20th January 
1909. We eannot possibly aesept the argu- 
ment that there was ‘disposséssion’ in law 
though not in fast, on the 20th April 1909, 
for thia Court has emphatieally dissonraged 
resouree to the fiction of “sonstrustive dis. 
possession," which, however attractive, has 
tended to sreate much aonfasion; Sonatan 
Sheikh v, Ohaku Sheikh (2), Basanta Kumari 
v. Nanda Ram (3), Rudra Narain v. Natabar 
Jana (4), Kedar Nath v. Mohesh Ohandra (5). 

The result is that this appeal ijs. allowed, 
the deerees of all the Courts are set 
aside and the suit is desreed with oosts in all 
Courts. 

FLETCHER, J.—I agree, 

Appeal allowed: Sutt decreed, 


(2) 8 Ind. Cas, 393; 10 C. L. J. 89. | 
Me 20 Ind. Cas. 850; 18 0. L J. 8617 €. W. Ñ, 


NC 21 Ind. Cas, 431; 18 C, L. J. 89; 4l O. 62, 18 C, 
(5) 46 Tad. Cag 787; 28 C. L. J. 216. 





PRIVY COUNCIL. 
APEL FROM THE Ovna Joniciau Consis. 
AIONE’ S: Court, 
February 17, 1920; 

Présent: —~Vissount Cave, Lord Moulton, 
Sir John Edge and Mr. Amesr Ali, 
LAL JAGDISH BAHADUR SINGH 
— P Ls INTIFF—APPELLAST 
versus 
MAHABIR PRASAD SINGH AND OTHERS 
DEFENDANTS— RESPONDENTS. 

Oudh Estates Act (1 of 1869), es. 18, 16— Will, 
duly registered — "Transfer tw terms of Will, whether 
needs registration to be valid—Contract Act (IX of 


1872), s. 18 — Undue influence, plea of, when cannot be 
advanced, 


Seotion 16° of the Oudh Estates Act has no 
application to a transfer of property made in com- 
pliance with the directions contained in a Will 
duly registered under section 13 of that Act, and 
such a transfer is not invalid merely because it 
is not made by means of æ registered instrument, 
[p. 848, col. 2. ] 

The plea of undue influencé és not open to a 
man who, ab the time of the transiqfion in dispute, 
was df mature age and of some intelligénce, and 
who, for some years. previouly; had actively managed 
his own affairs. [p.-847, col. 2.] 


t\ppeal from the decision ^ Mossrs, Kanhaiya 
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Lal and HLA. Kendall, Judicial Commissioners 
of Oadb, dated the 13th of September 1916, 
reported as 38 Ind. Cas. 471, reversing the 


decision of the Subordinate Judge, Partab.- 


garh, dated the 9th of September 1914. 
- Mr. A. M. Dunne, K. O., and Mr. Bhagwan 
Din Dube, for the Appellant, 
- Mr. L. DeGruyther, K.O., and Mr, Kenworthy 
Brown, for the Respondents: 
JUDGMENT. 
. VI8COUNT Oavg:—These are consolidated 


appeals from the decree of the Court of the- 


Judisial Commissioner of Oudh, dated the 
l3th. September 1916, whish reversed a 
judgment and three desrees of the Subordi- 
nate Judge of Partabgarb, dated the 9th Sep- 
tember 1914. 

- The suits relate to lands in the Taloq of 
Dhangarh, in Ondh,.. Lal Sitla 
Singh was Taluqdar of the Taluq, and his 
name was entered in the fourth list pre- 
pared .under-sestion & of the Oudh Estates 
Ast of 1565, He died in the year 1896 
having survived his only son and his eldest 
grandson, and ‘leaving him sufviving his 
great-grandson, the appellant, Lal. Jagdish 
Bahadur Singh, and three grandsons, the 
respondents, Babu Mahabir Prasad Singh, 
Babu Gajadhar Bakhsh Singh and Babu 
Sidhpal Singh. 

Lal sitla Bakhsh Singh, Py his Will, dated 
the 30th August 1892, devised the Taluq to 
the appellant and. appointed the appellant’s 
mother to be his guardian and the respond- 
ent, Babu Mahsbir Prasad Singh, io be 
manager. and Sarbarahkar of the estate dur- 
ing the appellant's minority. Clauses 6 and 
7 of the Will provided for the maintenanoe 
of the respondents and were as follows; — 

“(6) That when Babu Mahabir Prasad 
Singh, Gajadhar Bakhsh Singh, Sidhpal 
Singh, unoles of lal Jagdish Bahadur 
Singh, minor, separate themselves 
from him, they shall reseiva from Lal 
Jagdish Bahadur Singh, the owner of the 
estate, maintenaneó. allowance as per follow- 
ing "detail, The ‘maintenance  allowanee 
should be allowed in the form of the grant 
of land of the entire village ora portion 
thereof, so that, after the payment of the 
Government revenue and 10 per sènt. 
Taluqdari dues, ‘maintenance allowances to 
the following” extent be left over to the 
Guzara holders antof the gross rental of the 
village or tht land, ¢.¢., to the extent of Rs, 950 


Bakhsh 


annuslly to Babu Mahabir Braad Singh 
Rs. 700 to Sidhpal Singh and Rs. 400 to. 
Babu Gajadhar Bakhsh Singh. In cage of . 
the Gazara holders’ geparation, the laud or. 
the entire village given to them shall not 
be interfered with by the proprietor of the - 
estate except that he shall receive the 
Government revenue and 10 per oant, (his. 
own dues). The responsibility, preservation. 
and supervision of the ‘boundary line aud 
the Sewana and the somplianas with Gov. 
ernment orders shall rest with the Gazara-. 
holders, the owner of “tho estate having 
nothing - to do with the same.. So longas 
Sidhpal Singh and Gajadhar Bakhsh Singh.. 
romain joint with Lal Jagdish Bahadur. 
Singh, minor, the farmer may get Rs.. 200. 
cash and the latter Rs. 100 annually, besides 
fool and raiment, to meet their personal: 
needs; and in case of separation, they will. 
get the maintenanos allowanee mentioned. 
above, and the cash allowance will ba stopped. 
"(7) That the maintenance allowanoe- 
of the aforesaid Guzara-holdera sbhali always. 
eontinue. without the power of alienation,- 
generation after generation ; butin ease of 
there being no male issue to the Guzara-. 
holder or shildren in direst line of dessent- 
from him, the maintenanse allowance shall 
not devolve upon any heir under the Hindu. 
Law or to any other person, irrespeotive 
of the fact that he is one of the Guzara. 
holders or not; rather the allowance, having. 
been resumed, shall be ineluded in the. 
Talnga in possession of the proprietor thereof , 
though he may be lower in degree by descent." 

The testator died, as above stated, in the. 
year 1898, the appellant being then about. 
nine years of age. The respondent Mahahir, 
thereupon entered on the management of 
the estate in assordance with the direstions 
of the Will, and retained such management. 
until the year 1908, when the appellant , 
attained the age of twenty one years. Iu- 
the last mentioned year the appellant assumed | 
possession and control of the estate, his ungles; 
continuing to reside with him. 

In the year 1910, when the appellant was. 
about twenty-three years of age, disputes 
arose in the family, and it was determined 
that the respondents should live separately 
from him and should reseive maintenance 
in the form of villages to be appropriated 
for that purpose under the Will. The. 
appellant, to whom the Will gave the power. 
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and duty of selecting villages. for this 
purpose, allotted to the respon lent Mahabir 
the village of Miranpur, to the respondent 
Gajadhar three other villages, and to the 
respondent Sidhpal two other villages. 
Possession of the villages so allotted was 
givento and aecepted by the three respondents 
who subsequently paid rent to the appellant 
for the allotted villages, Shortly afterwards, 
the respondents, who were desirous of being 
entered as proprietors of the villages allotted 
to them respectively, took proceedings for* 
mutation of names. The appellant, who 
had no objestion, petitioned that the mutation 
shoald ba allowed “by virtue of the deed 
of Will," and on the 6th January 1911, he 
attended personally before the Tahsildar 
and made a statement in support of his 
petition. This statement, whioh shows the 
position then taken up by the appellant, was 
in tbe following terms:— 

"In accordarcs with the oondition of 
Lal Sitla Bakhsh Singh’s Will, dated the 
80th August 1892, I having given village 
Miranpur to Mahabir Prasad Singh, 
villages Nagiamau and Bhitari to Babu 
Sidbpal Singh, and Sarai Nain Kuar, Pura 
Kharagman, included in Pura Basdeo and 
Pura Chamela, Mahal of 9 annag share, 
to Babu Gajadbar Bakhsh, delivered pos- 
Session to them. Mutation in. their favour 
be effested separately aosording to their 
applications. 1 have no objection. 

‘Again stated—In the aboye-mentioned 
villages only under proprietary right was 
transferred to these Guzaradars, The superior 
right will remain vested in me, and I will be 
liable for depositing the Government revenue. 

“The Guzaradars will have this right, 
generation after generation, but' without 
any right of transfer. The mutation should 
be effeoted in the same manner." 

Orders were ascordingly made on the 
l7th February 1911, that mutation be made 
in favour of the several respondents " genera- 
tion after generation, without any right of 
transfer, in lien of maintenance allowance.” 

So far no difficulty bad oasurred; but 
unfortunately a question subsequently arose 
in the office of the Registrar as to. the form 
in which the record should be made, and 
in eonneotion with this question the appel- 
lant and Mahabir again attended before the 
Tahsildar on the 20th Oetober 1911. At 
this meeting. the appellant again affirmed 


that he “ had given the village Uero as 
Guzara, generation after generation, withont 
any right of transfer, aesording to the terms 
of the deed of Will executed by the late Lal 
Sitla Bakhsh Singb, Taluqdar,” and stated 
the rental of the property allotted, with a 
view to the mutation being sompleted; but 
after this statement had been taken down 
Mahabir, for the first time, alleged that -he 
had got the village Miranpur as a reward 
for his serviaes during the Taluqdar's minority 
and not as Guzara under the Will. This 
elaim, for whish there was no justification, 
appears to have greatly irritate] the appel. 
lant, who said that he would give nothing 
over and above the maintenanee provided’ by 
the Will, and, afterwards, viz., on the 22nd 
November 1911, retaliated by applying for 
leave to withdraw the three applisations for 
mutation of names. The Tahsildar, on the 
24th November, refused this application and 
dirested the mutation to proaeed, adding that 
if the appellant was dissatisfied, the Civil 
Court was open tohim, An application. by 
the appellant to the Assistant Odilector. to 
aet aside the registration was suooessful, 
but this decision was reversed by the Depaty 
Commissioner on appeal, and thereupon 
these suits were brought, 

By the present suits the appellant, who 
was the plaintiff, claimed against eaoh- of 
his uneles possession of the villages allotted 
to him, alleging (1) that the rent of tha 
villages greatly exceeded. the allowances to 
whieh the respondents were entitled under the 


- Will, and that the allotments and subsequent 


mutation of names had been obtained by the 
undue influenee of Mababir; and (2) that 
the transfer of the villages was void, as not 
having. been made by registered deed. 
The Subordinate Judge, by whom the 
eases were heard, held that no registered 
deed was neeessary, but that there had 
been undue influence, and accordingly desreed 
the plaintifi’s olaims for possession. On 
appeal to the Judicial Cominissioner'a Court, 
the finding as to undue influence waa TOVOr5- 
ed and the three suits were dismissed. Theres 
upon this appeal was brought. 

Their Lordships are satisfied that the 
plea of undue influence cannot be sustained. 
The sppellant, at the time when he allotted 
the villages as maintenance to “the responde 
ents, was 23 years of sge, was a man of 
some intelligenee, and had for some yearq 
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had the active management of his estates. 
The révtal of the villages at the time of the 
trial somewhat exceeded the maintenance 
allowances fixed by the Will; but it was prov- 
ed that there was not any substantial excess 
at the date of allotment, and it would not 
Have: beén practicable to find villages produc- 
ing the exast sums presoribed. It is admit- 
ted that the management of the estates by 
Mahabir from 1816 to 1908 was effisient 
and honest; and itis stated by the Judieial 
Commissioners that Connsél for the appellant 
admitted before them that there was no 
trickery and no deceit, and that all was 
honesty and loyalty up to the time of Maha- 
bir's unfortundte outbreak on the %Oth 
Ostober 1911. The obarge of undue influ- 
enée sompletely breaks down. 

Thé contention based on the absense 
& registered deed depends on seation 16 
the Oudh Estates Act. This section, 
amended, is as follows :— 

“NG transfer, otherwise than by gift, of 
any éstate, or of any portion thereof, or of 
any “inter6st therein, made by a Taluadar or 
grantee, or by bis heir or legates, or by a 
tran8feróe mentioned in gestion 14, or by his 
leir or legatee, under the provisions of this 
Ast, shall be valid unless made by a regis- 
teréd instrument signed by the transferor 
and attested by two or more witnesses.” 
By section 2 of the Aet transfer i i8 
défnéd as mesning an alienation saler vivos, 
Ít was eld both by the Subordinite Judge 
and by the Appellate Court that section 16 
had no application to this ease, the title of 
the respondénts dépending ori the Will, which 
Was duly registered under seation 13 of thé 
Aet, and tie Judisis] Commtissionerd gave the 
following reasons for their conolusion :— 

“Wa. are of opinion that fliis section has 
i6 &pplieation. Lal Jagdish Bahadur Singh 
feSeived the eatate under a Will which ad. 
jüittedly drented: a oharge upon the estate: 
the Will orderéd that, in the event of separá- 
tion, eertaiti admplete villages and portions 
of land were to be’ given to the three unoles 
of the legateo, and that they were to receive 
such villages with & heritable and non-trans- 
ferable right, itt lew of their maintenance, 
Had the plaintiff respondent’ proved dishonest 
and deslined tô make any allotment such as 
the Will provided, tlie appellants sould have 
sued tó énforee eompliariod with the provi: 
eions of the Will; and their suits would have 


of 
of 
as 


been based, not on any title eonferred, or 
promised to be eonferred, by the respondent 
but upon a title arising out of the Will, In 
promptly and honourably oarrying out the 
provisions of the Will of his great grand. 
father, the respondent was merely recognising 
the existing title of the- others, and not gons 
ferring a new distinct title upon them: 
while those others, in ascepting possession 
of their respective estates were relinquishing, 
for that consideration, the charge whish 
existed in their favour upon the Taluga as 
a whole. The true charaeter of the transae- 
tion indeed was an arrangement between 
the various beneficiaries under the Wil), an 
arrangement which it is the duty of the 
Courts to uphold and give full effect to.” 

In their Lordships’ opinion this is the 
true view'of the transaction, The respond- 
ents’ right to maintenanee out of the estate 
waa conferred by the Will, which imposed on 
the Taluqdar the duty of selecting the „parti. 
eular villages out of whieh the maintenance 
should be received. In making this aelestion, 
the Taluqdar imposed no additional burden on 
the estate, but limited and defined, in accord. 
anoe with the Will, the burden imposed by 
that instrament. The selection, onae made 
and accepted, sould not be disturbed either 
by ihe Taluqdar or by the Guzara holders; 
and if it had been necessary to confirm it by 
a registered and attested instrument, it would 
have been the duty of the Taluqdar to furnish 
such confirmation. But in their Lordships’ 
opinion no sush instrument was required, 
and the provisions of thé Will, followed by 
the appropriation of villages aid delivery of 
possession, vested in the Guzara-holders a good 
and aufiient title. The appellant has 
certainly no equitable olaim to relief ; indeed, 
if would be most inequitable if, after 
making the appropriation, and delivering 
possession and eollesting rent upon the basia 
of the appropriation do made, he wore 
permitted to repudiate the transaction and 
resover possession of the allotted villages. 
This sonténtidy, therefore, also fails, 

Their Lordships will accordingly humbly 
advise His Majesty that these appeals fail 
and should be dismissed with costs. 

Solisitors for tbe Appellant,— Messra, 
Barrow, Rogers ànd Natl, i 

Solioitors for the Respondent,—Mesars, 
T, L. Wilson & Co. ` 


Appeals dismissed, 
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RAMANATHAN OHETTIAR Y, MUTHUKUMARU, 
MADRAS HIGH COURT. 
Orvin APPsaL No. 291 or 1919. 

Mareh 18, 1920. 
Present:—Justise Sir Abdur Rahim, Kr., 
and Mr. Justiee Moore, 

Vg. Rs. V. RAMANATHAN 
OHETTIAR —PraixTIEF No, 2—ÀPPELLANT 

. versus 
MUTHUKUMARU AND OTHER8— 
DEFENDANTS—— RESPONDENTS, 

Registration Act (XVI of 1908*, s. 28--Mortgage*~ 
Part of property intended as security, inclusion of, to 
give jurisdiction to Sub-Registrar, effect of — Registration, 


validity of—Interpolation in document—Presumption 
as to time of interpolation, 


If the parties to a mortgage intended’ a particu. 
lar property, however small in value as compared 
with the rest, to be part ofthe security though the 
motive for itsinclusion might be to have the docu- 
- ment registered by a particular Sub-Registrar, that 
motive cannot, in any way, be said to be in fraud 
or in violation of the Registration Act and the 
document must be deemed to be validly registered. 
[p. 850, cols. 1 & 2.] 


Harendra Lal Roy v. Hart Dasi Debi, 23 Ind. Cas. 
637; 41 C. 972; 27 M. L. J. 80; (1914) M. W. N. 462; 
16 M. L. T. 6; 180, W. N. 817; 19 O. L. J.484; 16 
Bom, L, R. 400; 12 A. L. J. 774; 1L, W. 1060; ALI. 
A, 110 (P. C.) and Hari Ram v, Sheodayal Mal, 11 A. 
186; 16 I. A. 12; 5 Sar. P. C, J, 281; 6 Ind. Dec. (N, Be) 
615, explained, r 


Sankaran Nambiar v, Narayanan Thirwmumpu, 
55 Ind. Cas. 86; 88 M. L. J. 251, followed, 


Any alteration or interpolation appearing on the 
face of a document is presumed, in the absence of 
evidence to the contrary, to have been made before 
the execution of the deed,and this presumption is 
strengthened where there is no note of such inter. 
polation by the Registrar. [p. 861, col, 1.] 


Appeal against the decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Original Suit No. 102 of 1917. ° 


FACTS appear from the judgment. 


Mr. C. S. Vencitachariar, for the Appellant. 
-— The Subordinate Judge ought to have given 
a mortgage and not a simple money deoree. 
The whole of the property mortgaged was 
intended to be sesurity. The question 
of value. of any: portion whiah gives 
jurisdietion to a particular Sub- Regis- 
trar is immaterial. Evenif the motive for 


ita inolusion was to register the dooument 
it cannot be’ 


in a particular: Sub. District, 


said to. be im frand or violation of the 


registration law. The subordinate Judge 


has ‘misunderstood thé effeot of the Privy 
Couneil desisions in:Harendra Lal Hoy v. Hart 
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Das Debt (1) and Hari Ram vw. Sheodayal 
Mal (2), See Sankaran Nambiar v. Narayanan 
Thirumumpu (8). 

Mr. K. V. Krishnasawmy Iyer, for Respond. 
ents, relied on Harendra Lal Roy v. Hart 
Dasi Deb: (1). 

JUDGMENT,-—This is an appeal preferred 
by the 2nd plaintiff, who is also the legal 
representative of the Ist plaintiff, against the 
decree of the Subordinate Judge in & suit 
on a mortgage. The Sabordinate Judge 
has given a simple money.deoree holding 
that the hypothesationsbond was not duly 
registered and, therefore, was invalid in 
law. The Ist and fourth defendants exe- 
suted the mortgage. The 2nd defendant 
is the undivided son of the Ist defend- 
ant, the 3rd defendant is the son of 
the lst defendant's brother, But it is 
found that he was divided and, therefore, 
the mortgage will not bind him, and Mr. 
Venkatachariar, the learned Vakil for the 
appellant, has now sought to impeach that 
finding. Therefore, so far as that defend- 
ant is ooneerned, the desree will not bind 
him and his sharein the property. The 
lower Oourt found that the consideration 
for the mortgage had been satisfactorily 
proved, although that appears to have been 
questioned as the main defenee in the suit, and 
no argument has been addressed to us on 
behalf of the respondents against this finding 
of the lower Court. 

The Subordinate Judge also found that the 
dooument was duly attested as required by 
law; that is to say, the attesting wite 
nesses saw the exesution of the dosument and 
gubseribed their rames as attesting wit- 
nesses. That finding has been sought to be 
re-opened before us by the learned Vakil for 
the respondents, but we have no hesitation 
in aesepting the finding as sorrest, In our 
opinion the evidenee of plaintiff's 2nd 
witness on the point is quite olear. 

The Subordinate Judge, however, refused 
to give a mortgage-deeree on the ground 
that & partion of the property, thatis, 39 
sents of land in Sittubotti village within 

(1) 28 Ind. Oas. 687; 41 O, 972: 27 M. L. J. 80; 
(1914) M. W, N, 462; 16 M. L. T. 6; 180. W. N, 817; 
19 0. L, J 484; 16 Bom. L. R. 49Q; 12 A. D. J. 774; 
1L. W, 1050; 4l I. A. 110 (P. O.). 

(2111 A 136; 16 I. A, 12; 6 Sar. p. 0. J. 281; 6 Ind. 
Deo. (x. s. 515. 

(8) 56 Ind, Cas. R6; 38-M. L. J. 25; 14 D. W. 19 
(1920) M. W; N; 205; 48 M. 405, 
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the - jurisdiotion of the - Sub-Registrar of 
Peraiyur, was inserted in the mortgage-deed 
with the intention of having the doeument 
registered at Peraiyur as it was not oon- 
venient to the parties to go to the Waltrap 
Snub. Registrar’s offiee on account of the 
weather and distance. He seems to be 
under the impression that, if parties to a 
mortgage-deed inolude oertain properties 
“as sesurity for the money advanced 
but, primarily, in order to have the doou- 


ment registered by the Sub-Hegistrar with- 


in whose jurisdiction the property is situate, 
according to the law of registration the 
dosument must be held not to be duly 
registered, in accordance with the ruling of 
the Privy Couneil referred to in Harendra 
Lal Roy v. Hart Dasi Dabi (1). AM that 
the Privy Council, however, desided in that 
ease was that, if the parties to a doeument 
have entered oertain properties which did 
not belong to the mortgagor and whioh 
they never intended to use &s security, 
then such a fistitions entry would not 
validàte registration by the offiser in whose 
jurisdiction the property, as entered, is alleged 
to be situate. They do not lay down that 
if a certain property is ineluded in the 
deed, mainly with the object of giving 
jurisdiotion to the officer in whose jurisdis- 
tion it is situate, although the value of such 
properties may be very small, that would 
not satisfy the requirements of the law of 
registration. In faot, the ruling of the 
Judicial Committee in Harz Ram v. Sheodyal 
Mal (2) shows that registration in enoh 
sirsumstances would be entirely in. accord. 
anoe with Jaw, They point out, that the 
smallness of the value of any item of pro- 
perty can make no difference in this oon- 
neotion, beeause the Act says that the par- 
ties oan have the dooument registered within 
the jurisdiction of any Registrar where any 
portion of the property is situate. The 
resent ruling of jhis Court, to which one 
of us was a party,in Sankaran Nambiar v. 
Narayanan Thirumumpu (3) also bears ont 
this proposition. 

The Subordinate Judge seems to have 
sonfounded the question of the intention of 
making a certain property part of the security 
and the question of value of that property 
in proportion’ to the rest of the mortgage 
property. If the patties intended a particular 
property, however small in value as eom.. 
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pared with the rest, to be part of tha 
sesurity, although the motive for its inolusion 
might be to have the dooument registered 
by a partieular Sub-Registrar, that motive 
eannot,in any way, he said to be in fraud 
of, or in violation of the Registration 
Ast. i 

As regards the facts of this ease, the 
Subordinate Judge finds that Schedule J, 
containing 39 cents of land within the juris- 
distion of Peraiyur Sub Registrar, . was 
inserted in the document atthe Registra- 
tion office, and upon, that finding an argu- 
ment has been addressed to us by the learned 
Vakil for the respondent that the dosament 
must be held to be invalid unless if was 
proved that there was a fresh execution and’ 
fresh attestation after the new insertion. 
The argument is that as such an insertion 
was material for the purpose of valid re. 
gistration the exeontion and attestation prior 
to that insertion will not bein somplianee 
with the requirements of the law of registra- 
tion. This partioular pointis bare of authority. 
and, we may observe, it was not raised 
either in the written statement or by the 
issuer, nor at the time of the trial before the 
learned Judge, for nowhere in the judg. 
ment does he allude to this question.. The 
question is not altogether free from diffieulty,. 


But it is not necessary for us to decide it, 


as we are unable to accept the finding of the 
Subordinate Judge on theevidenee that the’ 
Schedule relating to 39 sents, of land in. the 
Sittubotti village was written after the exe- 
oution and attestation of the .doeumentr 
It is unfortunate. that much of the evidence 
as to what happened is not available, owing 
to deaths, of persons who played a part in 
the transaction, The Ist plaintiff himself 
had died before tria], so also his agent and 
the writer of the mortgage-deed. The 
evidences of P. W. No. 2 is tothe effeot that. 
the clause, and the schedule relating to the 
land within the jurisdiction of Peraiyur 
Sub-Registrar, had already been written 
before the.exeoution. The only thing against 
it is the appearance of the writing, whieh 
is undoubtedly in darker and fresher ink than 
the rest of the dosnment, That, in our 
opinion, is not suffisient to throw. suspicion 
on the evidense of P. W, No. 2, The Subor- 
dinate Judge, it seems to us, relied not only 
too mush on the eolour of the ink but ‘also 
appears to have been influeneed by the faet 
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that only two Sahedules are numbered on the 
margin instead of three, as comprising the 
mortgaged lands and villages, and also by 
the fast that 39 cents in the Settubotti 
village is not included in the total area given 
at the end of the Sahedule. 

As regards the first, the idea of the parties 
apparently was to indicate the two Sab- 
Registrar’s distrista in which the mortgaged 
lands were situate and not to numbers of 
the villages. As regards the total area, that 
only gives the area of land in the Watrap 
Sub Registry, for the area of the land in the 
Settubotti village had been already mentioned 
along with the deseription. In dealing with 
the evidensa of the witnesses he was very 
mush influenced by what is oalled intrin- 
sis evidense in favour of subsequent interpola- 
tion. In our opinion, thera is really nothing 
in the intrinsic evidence as furnished by the 
&ppearanse of the document whish neoessarily 
leads to tha infersna) that tha entry in 
question was made aftar the exeoution of 
the document. On theother hand, it was the 
duty of the Sub Registrar, under section 20 
of the Roagistration Acb, to satisfy himself 
whether any interpolation had been made after 
the exesntion, and the fact that the Regis- 
trar did not make any note to that effect 
shows that he was satisfied that the 
writing- in question existed before execution. 
We have sonsidered the  evidenes in tbis 
oonneotion, D, W. No. 4 undoubtedly suggests 
that Sshedule | was interpolated after 
execution and so also the other witnesses on 
the side of the defendants. We prefer to 
accspt the evidenae of the plaintiff's witness 
No. 2 whioh undoubtedly is in assordanca 
with the ordinary presumption of law. In 
Halsbury’s Lawa of England, Volume X page 
411, paragraph 739, it is laid down "any 
alteration, erasure, or interlineation appearing 
on the faca of the deed is presumed, iu 
the absences of evidenos to the contrary, to 
have been made before the exesation of the 
deed," Similarly, in Norton on Deeds, page 76 
“Alterations and interlineations ina dead are 
presumed in the absenceof evidence to the 
contrary, to have been made prior to the 
execution. This presumption of law is 
abrangthened in this oase by the omission of 
any note by the Registrar that, at the time 
the document was presented to him for 
registration, it contained any interpolations 
made after exesution, We, therefore, hold 
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that the Subordinate Judge was wrong in 
finding that Exhibit A was not properly and 
validly registered. 

Only one other thing remains, namely, 
that of interest. The original rate of interest 
stipulated for was 10% peraent, In default 
of payment of interest on the specified dates, 
the defendants agreed to pay 12 per sent. 
compound interest. The Subordinate Judge 
has given a deeree for 105 per cent. simple 
interest without giving any sompeasation a8 
agreed iu aase of default. 

We allow 10% par esent, compound interest 
from the date of default. The plaintiff is 
entitled to ioterast at this rate up to the date 
of payment. The deores of the Subordinate 
Judge will be modified in aseordanse with 
the above finding. The respondents Nos. 1, 2 
and 4 will pay the eosts of the appellant 
throughout. The appellant, who has failed 
a3 against the 3rd respondent, will pay his 
costs of this appeal, Time for redemption 


will be extended to six months from this 
data. 


M. g, P. 


Deeree modified. 


PRIVY COUNCIL. 
APPEAL FROM TAE Cancurra Hiren Court, 
July 8, 1919. 
Present: —Lord Buokmaster, Lord Atkinson, 
Lord Phillimore, Sir John Edge and 
Mr. Amber Ali. 
LAOHMAN DAS KHANDELWAL 
AND ANOTAER-—P LAIN CIFF3— APPELLANTS 
versus 
RAGHU MULL —DezrFENDANT—HESPONDENT, 
Principal and agent —Broker authorised to appoint 


under -broker —Principal contract, termination of, 
effect of —Under-broker, whether entitled to damages, 


D. and Co, by an agreement, dated 81st May 1911, 
&ppointed R and J. of the firm of M. H to be their 
brokers for the sale and purchase of sugar for fivo 
years, or for such further period as might be 
mutually agreed upon, and the agreement contained 
a clause forthe appointment ofwnder-brokera, R. 
and J. entered into an agreement on, 8th June 1911 
with L. constituting him an under-broker. J., one of 
the brokers, died on 27th April 1912, and on 12th 
August 1312 R. summarily terminated the contract 
with L. on the ground of alleged breach of duty. On 
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2nd December 1912 D. and Co, entered into a new. 


agreement with R. difering in many material res. 
pects from the contract of 31st May 1911, appointing 
him broker in the same business for a new period 
of five years on different terms  L brought the 
present suit claiming damages for wrongful termina- 
tion of his agency assessing the damages for the 
period of the contract, and for accounts. The High 
Court gave him a decree for damages calculated at 
the rate of prospective earnings up to 2nd Decem. 
ber 1912, hoiding that the contract upon which the 
suit was based was terminated on that date. On 
appeal; 

Held, (1) that as the contract of Sth June 1911 
depended for its existence and duration upon the 
continuance of the contract of 8jst May 1911, and 
as this latter contract was superseded by the con- 
tract of 2nd December 1912, the contract of Sth June 
1911 necessarily came to an end ; [p. 853, cols. 1 & 2.] 
_ (2) that the contract of ?nd December (618 WES 

not an extension of the original contract but was 
a completely new bargain which terminated the 
original contract, [p. 858, col 2] 

Appeal from a judgment and decree of 
the COaloutta High Court (Sandersor, O. J., 
. Woodroffe and Mookerjee, JJ,), dated the 
llth of February 1916, reported as 38 Ind. 
Cas. 278. 

Mr: A. M. Dunne K. O,, and Sir William 
Garth, K.O , for tbe Appellants. 

Mr. L, DeGaruyther, E. O„ and Mr. K. 


Brown, for the Respondent. 


JUDGMENT, 

Lorp BvckMaAsTER.—-DBy an agreement, dated 
the 3lst May 1911, David Sassoon & Co., 
Limited, appointed Raghumull and Juggomull 
of the firm of Madhoram MHurdeodas, to 
be their brokers for the sale and purchase 
of sugar for a period of five years from 
the date of the agreement, or for such 
further period as should mutually be agreed, 
noless the agreement should be sooner 
determined under provisions therein oon- 
tained, 

The agreement contained a olause for the 
appointment of under- brokers in the following 
ierms:— 

"2. The brokers shall employ suoh 
nnder- brokers as "shall or may be neeessary 
or required for the purposes of the som- 
pany’s sugar business, and that such under- 
brokers shall be under the control of the 
eompany, and the brokers shall from 
time to time be responsible for the fidelity 
of the said ahder brokers and dismiss 
push of the ennder-brokers as the company 
may direst, and employ others in their plase,” 

And also a olause. imperfectly worded, 
but, intended to provide, and assepted by 
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all parties as providing, that the agreement 
might be ended by three ealendar months’ 
notise on either side. 


On the 8th June 1911, the brokers so 
constituted entered into an agreement with 
the appellants constituting them under- 
brokers, This agreement resited the original . 
contract, and effected the appointment by 
clause 1l in these words:— 


"The brckers shall appoint and do hereby 
appoint the under brokers and the under. 
brokers do hereby agree to become and act 
as under- brokers for the said brokers for the 
sale and purohase of sugar in respeot of all 
contracts to be entered into by them for or on 
behalf of the said David Sassoon & Co,, 
Limited, uncer the aforesaid agreement and 
during the subsistense of the said agreement 
or for such further period as the said 
brokers and the said company may further 
extend,” 

The other olaures of the agreement fol. 
lowed the provisions of the earlier oon- 
tract, but contain nothing material to the 
real question raised by this appeal. 

On the 27th April 1912, Juggomull 
died and, though it was atfirst urged that 
the sontfast was thereby ended, this point 
was decided against the respondent and 
was not raised before their Lordships, On 
the 24th May 1912, a new agreement appears 
to have been made between Sassoon & Co. 
and the respondent, the surviving partner 
of the firm of Madhoram Hurdeodas, but 
it has not been produced and their Lord. 
ships are ignorant of its contents. 

On the 12th August, 1912, the appel. 
lants’ contract was summarily ended by 
the respondent on the ground of alleged 
breaches of duty, On the 2nd Desember 
1912, a new agreament was entered into 
between David Sassoon & Co., and the 
respondent, differing in many material respects 
from the contrast of the 3lst May 1911, 
and appointing the respondent broker in 
the same ‘business for a new period of five 
years cn different terms. On the 28th 
July 1913, the appellanta instituted the 
proceedings, out of whioh this appeal has ` 
arisen, claiming against the respondent 
damages for wrongful termination of their 
agency, and accounts both under the writ- 
ten contract and under a verbal contrast, to 
whieh further reference will be made, 
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A defenae was put forward that the 
dismissal was justified, but this wholly 
failed, and the only questions now open 
are (1) the measure of damages for worngfal 
dismissal, (2) as to the basis on whiah asoounts 
ought to be dirested for monies due under 
the contrast, aud (3) a subsidiary claim 
in respect of ths verbal agreement. 

The questions are independent of eash 
other and need separate aonaideration. 

With regard to the damages, the learn. 
ed trial Judge thought that, the period of 
the sontrast being five years, the appel. 
lants were entitled to compensation for loss 
of employment upon that footing and the 
gross earnings being admitted as Rs. 30,000 
for the 14 months during whieh the 
agreement had run, after allowing for 
expenses, he fixed Hs. 1,000 a month as 
the average net profit. This would produce 
Rs, 46,000 for forty six months the residue 
of the term, and from this sum he de- 
dueted Hs. 16,000 as prospestive earnings, 
leaving Rs. 30,000 as the estimated damages. 
It is true that in arriving at this son. 
elusion he had not before him the aoritisal 
eontraot of the 2nd December 1912, and 
it is impossible and unneeessary to, conjea- 
ture why a dosument of such importanae 
was not forthcoming at the trial. It was, 
however, produced before the High Court 
on appeal, who held that this ‘sontraat 
necessarily ended the original appointment 
of the respondent’s firm as brokers to 
Sassoon & Jo., and that with its termina- 
tion the appellants’ contract likewise same 
to an end, They alterei the rate of 
prospeotive earnings per month to Rs. 1,250, 
and allowed this sum up to the 2nd 
Desember 1912. 

In so deaiding, their Lordships think, that 
the High Oourt rightly interpreted the 
bargiin between the parties and awarded 
damages on the sorrest prinsiple. - 

The sontrast of the 8th June 1911 was 
a contrast whish, in its very nature as 
well as in its terms, depends for its ex- 
istense and duration upon the eontinuanee 
of the contract of the S3lst May 1911. 
It is stated that the appointment it effesta 
ig for “the asle and purchase of Sugar 
in respeot of all sontraots to be entered into 
by them, [2.e. the respondent] on behalf of 
the said David Sassoon & Oo. Limited, under 
the aforesaid agreement, [t, e., the agreement 
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of the 3lat May 1911] and during the sub- 
Bistense of the said agreement, or for such 
further period as the said brokers and the said 
company may further extend," Even apart 
from the words which make the period 
of the contrast identical with that of the 
sovering authority, the mere fast that 
the appointment is an appointment to ast 
&8 brokers in respeot of the sugar bought and 
sold by the respondent’s firm under their 
bargain with Sassoon & Oo., shows that 
when they ceased to buy and sell sugar 
in asoordanse with that authority, the 
appointment of the appellants as brokers 
would nesessarily come to an end. 

It is not nesessary to consider what the 
position would be if the original agreement 
were ended simply as a means of defeating 
the appellants’ rights; for, no sush ease 
is urged, and the question does not arise. 
That the sontraot of the 2nd Desember 
1912 sannot be treated as an extension 
of the original sontraat, butisa completely 
new bargain, whioh in itself terminated 
the original contrast, is plain; for the 
terms of the two contrasts differ in many 
important respests, and, most notably, in 
the amounts of commission to be paid. 
Whether or no thislatter eontraot followed 
a termination by three months! notiee of 
the earlier contract pursuant to the pro. 
visions which it sontained, is immaterial. 
The provision as to notise was a means 
by whioh either party to the aontract 
might bring it to a olose againat the will 
of the other. It was always competent to 
them both by agreement to end it when 
they pleased; and whether it was ended 
by one means or the other, no breaoh has 
been sommitted of the respondent’s duties 
under his sontract with the appellants, 
sinee such contract never expressly oreated, 
nor impliedly involved, any obligation not to 
agree with Messrs. Sassoon to a new contract 
of brokerage, if and when it was thought fit. 

With regard to the astion for monies 
due nnder the contrast of 8th June 1911, 
the only question that arises is as to 
whether the respondent is entitled to make 
a reduction in respest of, losses arising 
from the insomplete sontrast? existing when 
the arrangement with the appdilanta sama 
to an end. The learned trial Judge 
thought that he was not; but in this view their 
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' The aosounts showed that sertain losses 
always arose, due to the failure of ousto- 
mers, who were introduced, to accept 
delivery and pay for the goods they had 
bought. 


It ia urged on behalf of the appellants 
that, had their servises been sontinued, 
their losses might have been minimised, 
‘owing to their personal relations with the 
customers, This is, indeed, a reasonable 
possibility, but the appellants have failed 
to show that the difference between the 
amounts which the respondent seeks to 
deduct under this head are so materially 
out of proportion to the average loss 
that was snstained during their period of 
agency as to make a substantial difference 
in” the figures, and, in these eireumstanoes, 
their Lordships -cee no reason to interfere 
with the judgment of the High Court, who 
take the view that actual losses should 
be deduoted. 


The final question relates to a slaim 
with regard to business done under a 
verbal contract made between the appel- 
lants and the respondent’s firm for broker- 
age on goods bought by the respondent’s 
firm from Messrs. Sassoon & Co. direst 
and from their buyers, The learrei trial 
Judge in directing an aocount of the sum 
due, in addition toa figure no lenger 
disputed of 8 per cent. brokerage, adds 
also an account in respect of profite. This 
formed no part of his original judgment, but 
was added in the deoree. There is no analysis 
by the learned trial Judge of the evidenca 
which led him to include this elaàim. The 
High Court on appeal thonght if was 
insuffieient for 1h3 purpose, and with that 
view their Lordships agree. The appellants 
in their evidence in shief do not in the 
first instanca make a alaim to embrace 
these sums. They stated: "Juggumal tcld 
us that we would get thesame commission 
for selling these goode;” that ie, the 
same commission as they were receiving 
under the original contract, and in this 
the payment by commission is distino 
from payment by a shareof profits. They 


added that, they were claiming a share of 


the profits. in respect of these accounts, 
but they certainfy did not say in exami. 
antion-iu.ohief that there was any agres- 


ment that those profits should be paid, 
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There is no sufficient explanation of 
how the olaim for profits beeame ineluded 
in the original desree, and their Lordships 
think that the High Court were right in 
rejeating it. For these  reasona they: 
think that this appeal should fail, and they 
will humbly advise His Majesty thatit should. 
be dismissed with oosts, l < 

Appeal dismissed. 


4 Solicitors for the Appellants.—Mesasrs. Pugh 


& Co. 
Solisitor for the Respondent,—~Mr. G. C, 


Farr. 


CALCUTTA HIGH COURT. 
Letrers Parent Appaat No, 130 or 1919. 
April 22, 1920, 

Present :—-Sir Asutosh Mookerjee, KT, 
Acting Ohief Justice, and Justice Sir Ernest 
Fletcher,. KT. 

SURESH CHANDRA BISWAS— 

>  DEFENDANT—ÁÀPPELLANT 
VETEUS 
JOGENDRA NATH SEN-—PLAINTIFF— 
RESPONDENT. 

Hasement— Owner, whether can increase his right — 
Burden of proof— Appeal, second—Hapert evidence, 
whether can be taken. 

The owner of an easement cannot, by altering 
his dominant tenement, increase his right. 


Where, therefore, the defendant the owner of a 
hut having eaves 8 feet from the ground hanging 
over plaintiff's land replaced it by a two-storied 
building having a cornice 22 feet from the ground 
with the result that accumulated water came down 
with greater force: 

Held, that an additional burden had been imposed 
upon the plaintiff’s land.!p 856, col. 2.] 

The owner of a dominant tenement who claims 
an easement must prove that by an alteration in 
the dominant tenement no additional burden has 
been throWn on the servient tenement and he is 
not entitled in second appeal to ask that expert 
evidence be taken. [p 860, col. 2,] 

Letters Patent Appeal against the follow- 
ing  deoision of Mr. Justice Newbould, 
dated the 20th June, 1919. 

Newsoutr, J.— The plaintiff and the de- 
fendant are two brothers. They were formerly 
joint owners of certain property and as a 


result of a partition, amongst other pros 
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porty a piece of land on whioh there was 
à privy fell to the lot of the plaintiff and 
the piese of land immediately to the north 
fell to the lot of the defendant. The 
plaintiff brought the suit out of whish this 
appeal arises for a mandatory injunction 
on the defendant to pull down a sornioe 
and string-sourse put up by the defendant 
80 as to overhang the plaintiff's land and 
for a deslaration that the defendant had 
no right to make sush  projeations, The” 
defendant's ease is that, befora the parti- 
tion, lhere were two tiled huts on his pisse of 
land, and that the eaves of one or both 
of those huts toushed the north wall of 
the plaintiffs privy and that on severance 
he had an easement or guast-easement which 
gave him the right to a strnoture projest- 
ing in equal extent over the plaintiff's 
land, and that thie justifies the erestion 
of the sornice and the string-aourse. The 
buit was dismissed by the Spesial Munsif 
of 24-Pergannahs but desreed by the Sub. 
ordinate Judge of the Third Court in that 
distrisí. The learned Subordinate Judge 
did not deside the question whether thera 
was originally a right of easemant arising 
from the existense of the tiled huje ; but, 
admitting, for the sake of argument, that 
the defendant had asquired gush a right, 
he held that that did not give him the 
right fo sonstruct the  sornise and tha 
string-sourse to whioh the plaintiff objeatel, 
The learned Sabordinate Judge based his 
desision on thras different zrounds. Taha 
firat was that as the dominant tenomant, 
the tiled hut, had b3en eompletely destroyed 
by the defendant, the defendant sould not 
alaim the easement in respeat of this now 
building whish he might have enjoyed in 
respest of his old tiled hut. He next held 
that as the sornice and the string-sourse 
were mere ornamental works, no right of 
easement could ba oelaimed for these projec. 
tions, siting the oase of Nritía Kumari Dassi 
v. Puddomont Bewah (1) in support of this 
finding. Lastly, he held that the oornisa 
and the string-sourse sould not be allowed 
to remain as they were an additional 
burden upon theservient tenement, I hava 
some doubt as fo the sorrestness of the 
learned Subordinate Jadge’s desision on the 
firat $wo of those .grounds but on tho 


A- (1)-90 0, 603; 7 Q. We N. 649, 
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third ground, his desision 18 conslusive in 
second appeal. The question whether an 
additional burden has been thrown by the 
new building in exeess of the inconvenience 
caused by the existence of the tiled huts, 
appears to me to ba a pure question of 
fast whioh sannot be questioned in sesond 
appeal, nor can it be said that the finding 
is unreasonable. The tiled huts, a3 pointed 
out, wera about 8 feet high from the 
ground ; the string-sourse is 12 fest and 
fhe seornisa 22 feet above the ground. 
From these fasts the learned Subordinate 
Judge drew a further  inferenee of fast 
that the water would fall with greatar 
forse from the greater height. It is aon- 
tended that, as more water would ba falling 
from the roof of the tiled huts than 
would fall from the cornisa and the 
string-course, there sonld have been no 
greater insonveniense from the projestion 
of the new building than there had baen from 
that of the old. But these are questions 
into whieh we cannot goin sesond appgal; 
consequently, though there are authorities 
to support the sontention of the appellant that 
the pulling down a house with au intention to 
eraot a new one does not eause loas of the 
servitude, thatis oonditional on there baing 
no inoreasa of the burden. Also it seams 
ta ms open to question whether the dssision 
in the oasa of Nritta Kumar Dassi v. 
Pudiomoni Bewih (1), is applisable to the 
fasta of the present ease. Thara it was held 
that there eould bs nə pressripliva right 
to a projsabion whieh had baen erasted 
maraly for tha purposa of oraaimeniation, 
Bat here, at any raie, in this Court, the 
dafendant-appallant doses not base his elaim 
03 a right obtained by presoription bat as 
a qguast easement resulting from a saverance, 
If the right to erast a building projosting 
over th» plaintiffs land eontinusd, I do 
noi think that the defendant would lose 
that right by making an ‘ornamental pro- 
jastion. Bat, taking the appellant's ease at 
ita bast, he oannot establish a right to 
erast a new building on the sits of the 
old which throws an inereased burden on the 
plaintiff's land, 

On this ground the desislon of the lowar 
Appellate Oourt must ba uphedd and thia 
appeal ia dismissed with sasts. 

. Babus Sarat Chandra . Roy Ohowdhury and 
Asita Ranjan- Ghose, for-the Appellant, 
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Babus Stbaprasanna Bhattacharyya, Bro: 
Lal Ohakravarti and Pasupati Nath Sastri, for 
the Respondent. 


JUDGMENT.—This is an appeal by the 
defendant in a suit ‘instituted by the re» 
spondent for a mandatory injunction to pull 
down & sornise and string-course put up 
by him so as to overhang the plaintiff's 
land, upon deolaration that he had no right to 
make such projeotions. 

The Courts below have found that the 
defendant had & hut on the disputed land 
in respect of whish he had an easement. 
The only question in eontroversy is, whether 
the right of easement existe in respect of the 
two-storied building by whieh the hut has 
been resently replaced, 

Now, it is well-settled that no man san 
impose a new or inereased restriction or 
burden on his neighbour by his own aot, 
and for this reason an owner of an easement 
cannot, by altering his dominant tenement, 
inorease his right. This prineiple is well 
illustrated by the decision in Harvey v. Walters 
(2). In that ease, the house in respsot 
of which an easement was enjoyed was pulled 
down and was replaced by a new house three 
feet higher than the original one. The Court 
held that, in these ciroumstances, as there 
was no addition to the burden, the easement 
remained unafiested. The plaintif there 
was the owner of certain premises the saves 
of whish projested over adjoining land of 
the defendants and bad become entitled by 
length of user to have the rainwater drop 
from such eaves on to the defendant’s land. 
The plaintiff in rebuilding his premises 
carried the wall abutting on defendant's 
land to a slightly greater height than be. 
fore, and raised the height of the eaves 
from the ground to the same extent. .As 
there was no evidence that a greater burden 
was thrown on the servient tenement by 
the alteration, it was ruled that the ease- 
ment was not thereby destroyed, and the 
plaintiff was entitled to the right of envoes- 
drop from the premises as altered. This deoi- 
sion followed the earlier case of Thomas v. 
Thomas (3). 

In the oase before us, the Subordinate 
Judge has catefully gone into the question 


(2) (1878) 8 C. P. 162; 42 In J. C. P. 105; 28 L, 1, 343, 
(3) (1885) 20. M. & R 34; 1 Gale. 61; 5 Tyr. 804; 4 
L, J. (x. s.) Ex, 179; 156-E. R. 15; 41 R, R., 678, . 
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and has some to the sonslusion that the 
burden has been increased. The Subordinate 
Judge found that the defendant had en. 
oroashed on the superineumbent portion of the 
plaintiffs land by making the aeornioe and 
the string-sourse at two plaees, one at a 
distanse of 12 feet and the other of 22 
feet from the ground, while the eaves of 
the tiled hut stood at a distance of only 
8 feet from the ground and hung over the 
-plaintifi’s land along one line, He further 
pointed out that the aeeumulated water 
triekles down from the aornise from a height 
of 24 feet and consequently with greater 
forse than the water which formerly came 
down from a height of eight feet only, 
On these faota, the Subordinate Judge eame 
to a finding that the present sornise has 
to a oertain extent ereated additional burden 
on the plaintiff's land, Mr. Justice Newbould 
has correstly held that this finding of faot 
must be aseepted for the purpose of tha 
second appeal. 

The appellant has finally argued that 
expert evidense should have been taken, 
There is no force in this sontention. The 
onus was upon the appellant, who olaimed 
the easement, to prove that when the hut 
WAS replaced by & two-storied building, no 
additional burden was imposed upon the 
servient tenement; yet he never offered 
to give expert evidense on the aubjest. We 
are accordingly of opinion that the deoree 
made by Mr. Justice Newbould must be 
affirmed and this appeal dismissed with 
costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
[FULL BENCH. 
Civ Revision P&Rirvi0N No. 1216 OF 1918. 
Marah 29, 1920. | 
Preseht : —Sir John Wallis, Kr, Chief 
Justise, Justice Sir William Ave: Kr., 
and Mc. Justiee Ooutts Trotter, 
GOPALAKRISHNA NA:10OKEn— 
PETITIONER 
versus 
VIS WAN ATHA IYER (DREAD) AND OTHERS -~. 
RESPONDENTS, 


Civil Procedure Code (Act V af 1908), O,.XXI, r, 8B 
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vEmeculion of decree —Mortgage by judgment-debtor 
after sale—Right of mortgagee to apply to set aside 
‘sale. 


JA person who acquires a mortgage , interest in 
property after a Court sale is not & person entitled 
to apply under Ordér XXI, rule 89, Civil Procedure 
Code, to set aside the sale, that rule is limited to 
those persons who acquire an interest before the 
salo. [p. 859, col. 1.) 


Petition, under section 115 of Aat II of 
1908, praying the High Court to revise the 
order, dated 23rd September 1918, of the 
Distrist Court, Tanjore, in Civil Miscellaneous 
Appeal No. 34 of 1918, preferred against 
the order, dated the 6th Marah 1918, of the 
Court of the Distriot Munsif, Mannargudi, 
in Exeeution Appeal No. 1 of 1918, in 
Exeeution Petition No. 557 of 1917, in 
Original Suit No, 31 of 1917. 


This petition eame on for heaing on the 
llth of February 1920 before Justice Sir 
Abdur Rahim, Kr, who made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 


ABDUR Ranim, J.—The petitioner is a 


ueufruatury mortgagee of a oertain proper. . 


ty which was sold by Court in execution of 
a decree againstthe mortgagor. Jhe peti. 
tioner’s mortgage was executed after the 
date of the sale, and he applied under 
Order XXI, rule 89, Civil Procedure Code, 
to have the sale set aside on depositing 
the purchase-money. One of his sontentions 
was that he acted merely as an agent of the 
judgment-debtor in making the application, 
That sontention was rejested by the learned 
Distriet Judge; and, if I were finally dis- 
posing of this petition, I should be inelined 
to agree with that finding. But two other 
important questions of law have been 
raised on which there is a sonflict of author- 
ities; and as, on going through the desisiona 
on the subjeot, I am inclined to doubt the oor- 
reotness of some of the rulings of this Court, 
I feel compelled to send the sase to the learned 
Chief Justice so that it may be beard either 
by a Division Benoh or by sueh other Bensh 
as ke might like to constitute for the pur- 
pose. 

The first question is, whether a person. 
obtaining a mortgage after an austion sale 
from the judgment-debtor is eompetent to 
aot under Order XXI, rule 89, Mr. Justioe 
Benson and.Mr, Justice Sundara Aiyar. in, 
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Anantha Lakshmi Ammal v, Sankaran Nair (1) 
held that euch a person is entitled to make an 
applieation for setting aside the sale on 
depositing the purehase-money. That view 
has found asseptanoe: by another Division 
Bench sonsisting of Mr, Justice Sadasiva 
Aiyar and Mr. Justice Spenser in Subbara- 
yudu v.  Lakshminarasamma (2). These 
rulings are more or less in aesordanee with 
the deaision of Appaya Shetti v. Kunkati 
Beart (8) which was one under seetion 
310A oftheold Code. On the other hand, 
this view of the law is opposed to that of the 
Bombay High Court in Pandurang Lazman 
v. Govinda Dada (4), of the Patna High 
Court in Dhanwantt Kuer v, Sheo 
Shanker Lal (5) and the Allahabad High 
Court in Ishar Das v. Asof Alt Khan (6), 
though I am not in agreement with the 
learned Judges of these latter High Court on 
the question whether the judgment-debtor 
who has purported to sell the property after 
the auetion sale is competent to make the 
application. On that point I am inelined to 
agree with the view of the Bombay High 
Court that he is so competent, 

With all due deference to the learned 
Judges of this Court who were parties to the 
desisions above referred to, it seems to me 
that, to hold that a person who obtains 
a conveyanae from the judgment-debtor 
after his property has been sold in 
execution of a deoree ean apply under 
Order XXI, rule 89, is to go against the plain 
language of the Legislature whieh says: 
"where immoyeable property has been sold in 
execution of a deores, any person, either 
owning such property or holding an interest 
therein by virtue of a title acquired before 
such sale, may apply to have the sale set 
aside on his depositing in Court......." To my 
mind it is clear that the date of the sale is 
the determining point of time with reference 
to whieh the Court has got to decide as to the 
person who is entitled by virtue of his title to 
or interest in the property fo apply under 
rule $9, Order XXI. The plain intention of 


(1) 18 Ind. Cas. 579; 24 M. L, J, 205; 18 M, L. T, 
128; (1918) M. W. N. 101. 

(2) 22 Ind. Cas. 198; 38 M. 1715; 16 M. L. T, 98; 
(1914) M. W. N. 147; 1 L. W, 59. 

(8) 30 M. 214; 17 M. L, J. 187 

(4) 37 Ind. Oas. 211; 40 B. 567, 18 Bom. L, R. 
571. 

(5) 61 Ind. Cas, 878: 4 P. D, J, 840. 


(8) 13 Ind, Cas. 184 84 A. 180; 9 A. L. J. 19, 
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the Legislature so far as it oan be divined by 
giving to the words used their ordinary 
meaning is to enable the person who was either 
the owner of the property or had an interest 
in the property at the date of the sale to 
have the sale set aside on conforming to the 
provisions of the Code. The reasoning in 
Anantha Lakshmi Ammal v. Sankaran Nair (1) 
and in the other Madras desisions proveeds, 
in the first place, on the assumption that even 
after the auction sale, the judgment debtor 
remains the owner of the property and can 
pass the title to other persons before the 
sale besomes absolute, in accordance with the 
provisions of the Civil Prosedure Code. 
t eotion 65 of the Code ssys that the property 
Bold in exesution of a deeree vests in the 
purshaser from the time when the property 
is sold and not from the time when the sale 
becomes absolute, and that is what is 
emphatioally pointed out by the Privy Counail 
in Bhawani Kumar v. Mathura Prasad Singh 
(7). Again the learned Judges in Anantha 
Lakshmi Ammal v. Sankaran Nair (1) 
seem to have been greatly influenced by what 
they considered to be the policy of the sestion. 
They seem to be of the opinion that the 
object of the Legislature is to give every 
shance to persons having an interest in the 
property to set aside the sale and, therefore, 
felt themselvea justified in placing a wide 
construction on the words of the seation, 
Even granting that the Legislature intended 
that the rule shonld be somewhat liberally 
construed, it seems to me somewhat anamo- 
lous to sey that where the property is sold 
in exesution of a desres and a person has 
bought that property and paid the purchase. 
money as required by law, the interest 
acquired by such a purchaser could be set at 
nanght, not only in the interest of the 
person who was the owner of the property 
or had acquired an interest in it at the 
time of the sale but also of persons who 
purported to buy the property or to acquire 
an interest in the property after the auction 
pale. That the Legislature should think of 
giving preference to the latter as against the 
purchaser af Court auction is not, in my 
opinion, in consonance with one’s ideas of 
what is right aud just. The judgment- 


(7) 16 Ind. Cag, 210; 40 C. 89; 16 C, W, N. 985; 23 
M. L. J. 311; 12 M. L. T, 852; (1912) M. W. N. 214; 
14 Bom. L. R, 1045; 18,0. L. 7.600, :9 I, A, 228 
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debtor's interest having been sold, any 
alienes from him after the sale must be 
more or less in the position of a mere 
spesulator and it seems diffienlt to presume 
any intention on the parb of the Legislature 
to favour such a speculator. On the other 
hand, the sase of the owner of the property 
or of the person to whom it had been 
transferred at the date of the sale stands on 
a very different footing, and the Logislatuce 
might well have thought that sueh parsons 
should bo given & farther shanse of saving 
the property, if possible. It may be that in 
order to raise the money under rule 89 of 
Order XXI he might sometimes have to 
enter into arrangements with third persons, 
but it is a different thing to say that 
such third persona were sought to ba benefit- 
ted by the rule. 

As regards the question of sonstrustion 
pure and simple, I really do not follow the 
reasoning in Anantha Lakshmi Ammal v. 
Sankaran Nair (1) by whioh the words “by 
virtue of a title acquired before such a sale” 
are sovght to be limited to, the words 
"holding an interest therein" and not as 
extending also to the words "owning sash 
property,” The other question that arises 
upon the petition ia whether this is a matter 
whiah comes under s»etion 115 of the Civil 
Proeedure Code, The question i3 answered 
in the affirmative in Anantha Likshmi Ammal 
v. Sankaran Nair (1) and also in 
Dhanwanti Kuer v, Shes Siartar Lal (5). 
But in Subbarayudu v. Lakshminurasamma 
(2), above alluded to, Mr. Justice Sadasiva 
Aiyar expressly dissents from that view, 
while Mr, Justice Spencer does not express 
any opinioa either way. Oa this point I am 
inslined to agree with Mr. Justice Sadaaiva 
Aiyar, The argument in support of the 
petition is that when a Court is movod by 
meana of an application onder Order KAT, 
rule 89, it has jurisdiation to aot, only if 
moved by parsons fulfilling a certain desorip- 
tion. This seems to me to involve a fallaoy. 
lf the Couré has jurisdistion to deal with 
the matter, the question whether a eertain 
person ean move the Court for an order 
in his favour will be one of law depsnding 
on the sonstrusction of the rule. One might 
as well aay that a Court whish had jurisdia- 
tions to entertain a suit with  respeot to 
certain properties acted without jurisdiation 
in entertaining the suit at. the "instanoe of 
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the party who is ultimately found to have 
no title £o or interest in the property. This 
petition must be submitted to the learned 
Ohief Justise for disposal. I would not 
have expressed my opinion on the questions 
arising on the petition, but as they have 
been fully argued, I thought I might as well 
express the opinion whish I formed. 

The petition eame on before the Fall 
Beneh for hearing. 

Mr. K. S, Jayarama | Átyar, for the Petis 
tioner,—À person who takes a mortgage 
after an austion-sale i3 a person who owns 
such property! in Order XXI, rule 29, Civil 
Procedure Code. Under section 310A of 
the repealed Code the subsequent mort- 
gagee was held to be an owner. A peraon 
who acquires title subsequent to the auction 
sale can apply under Order XX!, rule 89. See 
Anantha Lakshmi Ammal v, Sankaran Nair (1) 
and Subbarayudu v Laktshminarasamma (2), 

[Wanure, O. J.— There is à change in the 
language in the new Code from the ecrre: 
Bponding provision iu the old Code. A 
usufrucetuary mortgsgee is orly a person 
holding an interest in the property and not 
its owner | 

Hə is a representativa of the judgment- 
debtor within the meaning of section 146 and 
ean apply as such. 

He has made the depssit on bebhal! of the 
jugdment debtor and oan at least be treated 
as the latter's agent. See Anantha Lakshmi 
Ammal v, Sankaran Nair (1) and Subbarayudu 
v. Lakshminarasimma (2). 

JUDGMENT.—This petition, whioh origin- 
ally came before Abdur Rahim, J., had been 
posted before a Bensh besause the learned 
Judge doubted Anantha Lakshm# Ammal v. 
Sankaran Nair (1) and Subbarayudu v. 
Lakshminarasamma (2), Confining ourselves to 
the fasts of this case, we are olearly of opinion 
that the petitioner who acquired a mortgage 
interest after the Court sale is not a person 
entitled to apply to set aside the sale under 
Order KAT, rule 89, Civil Proeadure Code. 
A person having an interest in the property 
neyjuirel before the sale is authorised to 
apply to set aside the sale. The petitioner 
has acquired an interest, but acquired it after 
the sale and, therefore, does not some within 
the role. As regards the further contentiou 
that he made the application to set aside the 
gale as agent of the owner, the judgment. 
debtor, the’lower Court has found as a feet 
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that he did not, and we cannot interfere in 
revision. The petition is dismissed with 
090565, 
M, C. P. 
Petition dismissed, 


CALCUTTA HIGH COURT. 
LETTERS Patent ÁPPE4L No. 122 or 1919. 
April 22, 1920. 

Present:—-Sir Asutosh Mookerjee, Kr,, 
Acting Ohief Justice, and Justice Sir 
Ernest Fletcher, Kr. 
BRAHMAMOYEE BARMANI-—PraINTIFF 
~- APPELLANT 
vETSHS 
Sheikh MUNSUR-—DEFENDANT— 


RESPONDENT, 
Tenancy, essential elements of—Profit sharing 


arrangement, whether creates tenancy, . 


In order to create a tenancy in land there must 
be a covenant to pay rent and an interest created 
in the land in favour of the grantee. [p. 860, col. 1.] 

Where, therefore, a person took over land on the 
condition that he would bring ib under cultivation 
&nd retain half the produce as his remuneration 
making over the other half to the landlord, and that 
ab the end of eleven months he would quit without 
notice : 

Held, that no tenancy had been created and that 
he was bound to vacate at the end of the period 
stipulated. [p. 860, col. 2.] 


Letters Patani Appeal against the seinen 
of Mr. Justice Newboul?, dated the 27th 
May 19.9, reported as 53 Ind. Cis, 541, 

Babu Kally Kinkar Ohuche:butly, for the 
Appellant. 

Babu Bandra Ohandra Guha, for the Re. 
pondent. 

JUDGMENT. 

Mooxs&J£E, Acra. C. J.—This is an appeal 
by the plaintiff in a suit for recovery of 
possession of land. 

The ease for the plaintiff is that the 
land was made over to the defendant for a 
period of eleven months on condition, first, 
that the defendant woa3ld bring the land 
under eultivetion, would make over half the 
precuse to the plaintiff atid take the other 
half as his remuneration, ant, secondly, that 
ab the end of the eleven months, the defend. 


ant would quit the land without notice, 
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The defendant entered into possession but 
at the end of the preseribed period did not 
vacate the land, The result was the 
institution of this suit. 

The defendant pleaded, contrary to the 
terms of the document exeeuted by him in 
favour of the plaintiff, that he was an osou- 
paney ratyat and'was, not liable to be'ejected, 
He alleged that he was at the date of the 
exeoution of the dosument, a settled razyai 
of the village holding other lands, and 
that as he besame a tenant of the disputed 
land the moment the deed was executed 
and he entered into possession thereunder, 
he forthwith acquired the status of an 
ossupaney raiyat inrespest of the land in 
suit. Mr. Justice Newbould has sesepted 
this sontention and has dismissed the olaim 
for.ejeot ment. 
 'The terms of the eontraet between the 
parties are seb out at length in the judg. 
ment of Mr. Justion Newbould and need 
not be reproduced here. It is suffisient to 
Bay that the dooument does not, in our 
opinion, oreste a tenancy. Inthe first place, 
there is no covenant to pay rent and, in 
the second plase, there is no olause which 
ereates in favour of the defendant an interest 
in theland. Consequently, the two essential 
elements requisite for & lease are absent. 
The defendant no doubt becamea burgadar 
bntit is well-settled that a burgadar is not 
nesessarily a tenant, A burgadar is a person 
who enters into a profit-sharing arrangement; 
he oultivates the land, gives a share of the 
profits to the ownerand keeps the remainder 
as his remuneration, In individual oases, 
the terms of the eontraet may indicate that 
ihe intention of the parties was to oreate 
in the grantee an interest in the land ; in 
other words, if there isa demise, a tenanay 
is oreated. But the oase before us is not 
of that desoription. There is one important 
feature of the transastion, whish makes it 
plain that the parties did not intend that 
there should be à  tenaney. The period 
during which the contract was to subsist 
was fixed at only eleven months; it is certainly 
surprising to be told that in this oountry 
cultivating leases are granted for such a 
short term as eleven months. Besides, 
there was here ai express undertaking by 
the defendans to quit the land without 
notise upon the expiry of the presoribed 


term, lt is not disputed that, at the date 
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of the ‘arrangement, the defendant was 
known to be a settled raiyat of the village. 
Consequently, the moment he obtained a 
tenansy rightin the disputed land he would 
acquire the status of an oosupansy raiyat 
under sub.sestion 1 of seetion 21 of the 
In suoh circumstances, 
it is inconseivable that the defendant should 
have solemnly agreed to quit the land at 
the end of ll months. We aannot assume 
that the objeot of the parties was not to 
give expression to the real understanding 
between them, but rather to  eonoeal the 
true arrangement, Reviewing all the terms 
of the sontrast, we feel no doubt that there 
was no tenansy and thatthe defendant was 
bound to quit the land upon the expiry of the 
prescribed period. 

It is not nesessary to refer in detail to 
the decisions mentioned in the judgment of 
Mr. Justice Newbould. Hash «ase must 
turn upon terms of the sontract between 
the parties. In the present ease we feel no 
doubt that the Subordinate Judge eorreatly 
made a decree for ejestment in favour of 
the plaintiff which should not have been 
reversed. 

The result is that this appeal is allowed, 
the deare* made by Mr. Justise Newbould 
set aside and the deereeof the Subordinate 
Judge restored with oo3ats here and before 
Mr. Justice Newbould. 

FLSTOHER, J.—I agree. 

Appeal allowed, 
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First Orvis Arrear No. 24 or 1919, 
February 5, 1920. 
Present :—-Mr. Mittra, A. J.C. 
Musammat LAKSHMIBAI--APPELLANT 
í versus 
Pandit VISHWANATH RAO -—HzgsPONDENT. 
Hindu Law—~Widow—Maintenance—Stridhan, whe- 
ther to be taken into consideration — Widow, right of, 
to maintenance ~ Unchastity —Forfeiture of right —Suit 
to discontinue matntenance— Burden of proof, 


In fixing the rate of maintenance to be awarded 
to a Hindu widow, the amount of stridhan possosfed 
by her should be taken into consideration. (p. 806, 
col, 2,] : 
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The right of a Hindu widow to claim maintenance 
is dependent on her remaining chaste, and she is 
liable to forfeit that right by subsequent acts of 
unchastity, and the existence of an agreement or 
of a decree securing maintenance to her would 
afford her no protection from such forfeiture, But 
a repentant widow may not be absolutely aban- 
doned, she must be provided with a starving main- 
tenance so that she may not be compelled by need to 
lapse into an immoral life. [p. 865, col, 2; p. 866, 
cols. 1 & 2,] 

In a suit against a Hindu widow for the discon- 
tinuance of an allowance secured to her as main- 
tenance under a decree, on the ground of her unchas- 
tity, the widow can only succeed if she can show not 
only that at the time of the plaint she was leading 
a chaste life, but also that she had done so for a 
considerable period previously, so as to lead to the 
conclusion that she has completely renounced her 
PERN course, and is & reformed woman. [p. 867, 
col. 1. 


Appeal against the deoree of the Subor- 
dinate Judge, Uamoh, in Civil Sait No, 6 of 
1918, dated the 3ist January 1919, 

Messrs, G. L. Subhedar and R, B, Trkekar, 
for the Appellant. 

Dr. H, S. Gour and Mr, K. K. Gandhe, 
for the Respondent. 

JUDGMENT,—The plaint in the suit out 
of whish this appeal arises waa filed on the 
21st February 1918. The plaintiff is the 
son by hia firat wife of one Narayan Rao 
Apte of Mauza Patharia in the Damoh Tahsil 
who died on the 12th February 1907, The 
plaintiff'a step-motherNLakshmi Bai, was then 
only 15 years old and had borne no ahildren 
to her husband, The plaintiff's age is given 
in the plaint as 32,50 that, at his father's 
death, he was 21 years old. 

The defendant lived as a member of the 
plaintiffs household till September 1910 
when differences arose whieh led to her 
oocupying a separate portion of tbe family 
house and oookipg for herself. On the 17th 
February 1911 she sued the present plaintiff 
for possession of 71°95 aoeres of absolute 
oeeupaney land in Manza Chhapri Sadak 
with a montly allowance of Rs, 85 for main- 
tenance, or alternatively for a maintenance 
allowanee of Rs. 100 per mensem, This 
suit was compromised on the ,5th July 
following and a decree was passed the same 
day embodying the terms of the compromise. 
Under this arrangement the widow besame 
entitled to a monthly allowance of Hs, 45 
for life and to residenee in a house opposite 
the prineipal family dwelling. She was also 
permitted to retain the siridhan in her posses- 
BION, . 
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The present litigation was started beaause 
the plaintiff ascertained the defendant to be 
pregnant. He alleged that since their 
separation in 1910 the defendant's conduot 
had been wanting in modesty and, in view 
of her final lapse from virtue, he prayed 
that the decree of July 1511 be aet aside, 
that the maintenanse allowanse prescribed 
thereby be discontinued and that the house 
assigned for the widow’s residenae be restored 
to him. 

The defendant gave birth toa girlon the 
7th April at Garhakota and in her written 
statement filed on the 23rd idem admitted 
this fast. She pleaded that the deoree of 
1911 eould not be set aside, inasmuoh aa it 
was passed upon a compromise under which 
the defendant relinquished her olaim tc land 
and also to some sirtihan which she alleged 
to be in the plaintiff’s possession. Shealss 
pleaded that, in the event of the desree being 
get aside, she was entitled to food, olothing and 
a house to live ir. 

In an oral statement it was further 
pleaded for the defendant that the birth of 
a shild was due to a single intercourse aod 
that she bad at no time committed any other 
aet of immorality. She was caid to be 
penitent and to have resolved, on regaining 
her health, to undergo the penances enjoined 
by the Shastras, Rs, 25 per mensem was 
said to be the minimum allowance to whioh 
she was entitled, even if her claim was reg- 
iriated to starving maintenanse, 

The plaintiff replied that the defendant 
had been leading animmoral and unehaste 
life for several years and was in no way repent- 
ant, 

The following issues were framed:— 

1. Does a single aot of unchastily divest 
a widow of her right of maintenanoe and reai- 
er: in the family house as against her step- 
son 

2. Was the defendant guilty of only a 
single set of uncehastity as alleged by her 
and was she repentant and did she revert 
to path of morality when the suit was 
instituted ? Or has she been leading an 
immoral life persistently for several years and 
is still unrepentant and not inolined to im- 
prove her eharaoter P a 

3. (a) Can the maintendnee allowance 
not be redueed and the right ‘of residence 
forfeited or curtailed, beeause the same were 
fixed by a deeree obtained on a eómpromisq 
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between the parties and also because the 
compromise contained no condition as regards 
observance of chastity on defendant’s part P 

‘(b) Should an implied agreement for its 
observance be presumed P 

(c) Was the sompromise arrived at between 
the parties in sonsideration of the relingnish- 
ment by the defendant of interest in land 
and stridhan ? 

4, (a) If the defendant is not entitled 
to maintenance and residence as fixed 


by the decree, is she entitled to starving ° 


maintenance P 

(b) Is she entitled to residense in the 
family house? 

(c) lf so, what starving maintenanae would 
be proper taking the condition and position 
of the defendant in life and what arrangements 
be made for her residence P 


The trial Judge found that as an unchaste 
widow the defendant sould sleim only a 
compassionate allowance with just enough 
accommodation near the family house to afford 
her aohanse of repentance and reforma. 
tioh. He also held, on the evidenoe of a 
number of witnesses, that the defendant 
had been pregnant in 1912 also, that her 
subsequent sondust was highly suspieious 
and that she could not ba regarded as 
penitent, inasmuch as she had not up to the 
date the case was closed for judgment per- 
formed the necessary rites of oexpiation 
though performance was not prevented by 
ill health or want of money. With regard 
to the sompromise, the Judge sousidered 
that the allowanee of Rs, 45 was fixed 
independently of the claim whish eaoh party 
set up against the other for ornaments and 
that the possession of absolute ocsupancy land 
whioh Lakshmi Bai elaimed was intended 
‘to be nothing more than a substitute for a 
corresponding cash allowance. The finding 
on parts (a) and (b) of the third issue is thus 
expressed:— 


“Here the suit was purely one for main- 
tenance and tbe maintenance allowances was 
fixed not in sonsideration of any relinquish- 
ment of estate but of the general right 
which under the Hindu Law every widow 
has of being maintained out of the joint 
family propegty in which her deceased 
husband had a share. This right is not 
based on any contract, but on the general 
‘principles of Hindu Law [per Ranade, J., 
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in Gopikabi? v. Dattatraya (1)]. In such 
gases there is a presumption thatthe right 
is subject to a change in the circumstances, 
The mere fast that the amount has been 
fixed by a deeree or agreement would not 
affect the question. If the widow besomes 
unchaste or the estate suffers in value and 
in inoome the allowanse oan be forfeited 
or réduced [see the Bombay ruling oited 
above and also Sathyabhama v  Kesuva- 
charya (9)]. I hold, aacordingly, that the : 
right of maintenance and residense oan in this 
case be curtailed or forfeited. even though 
fixed by a desres upon a sompromise, and 
that the condition for observanae of ahastity 
must be presnmed as a necessary stipulation 
for continnance of the maintenance allowanaa. 
in this case.” 


On the first and sesond parts of tha 
fourth issue the finding was that, failing 
alear proof of repentanes and reformation 
the defendant was not entitled either to 
starving maintenanes or to acsommodation 
in the'family house. In this sonnestion, the 
Judge laid stress on the fast that the 
defendant had refused to give the name of 
her paramour and aso to negativo the pos: 
sibility that he isa man of lower caste than 
herself,’ à 

A finding on the Ist part of the fourth 
issue thus besame unnecessary, but the 
Judge held that a aash allowanoe of Rs. 10 
per mensem and assommodation in a small 
cottage built of straw and leaves olose to 
the main family house would constitute all the 
defendant sould legally slaim. 

The deeree in the former suit was then 
seb aside in so far as it directs payment of 
Rs. 45 wer mensem and charges the amount 
upon the family property. The defendant 
was also directed to restore to the plaintiff 
the house mentioned in the former deoree, 
She has, therefore, appealed to this Court. ' 

The first five grounds of appeal are 
mainly dirested against the lower  Court/a 


finding that the defendant was pregaant 
in Sambat 1969, that is, in the year 
1912, In this sonnestion, the plaintiff 


prodused witnesses who professed to have 
detested from the defendant’s sizə that 
she was well advanosd in pregnansy in 

(1) 24 B. 886 at p. 332; 2 Bom. L. R. 191; 12 Ind, 
Dec. (xN. 8.) 790. "og 

(2) 20 Ind. Cas. 897; 89 M. 658; 18 M. L."T. 285 
20 M. L, di 87. 
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June 1912: After long arguments on both 
sides it was eventually oongeded by the 
plaintiffs Pleader that this pregnanay sould 
not be regarded as satisfactorily established. 
I have earefully perused all the evidence 
in this eonneotion and am olearly of opinion 
that the lower Court was wrong in its 
view, The movements of the defendant 
who gave evidense as her own first witness 
can be traced with sonsiderable sertainty 
from her deposition read with those of the 
plaintiff's father-in law Ganpat Rao (P. W.* 
No. 10) and the medical witnesses, namely, 
Lt. Col, P. K, Chitale (D. W. No. 6), T. S. 
Dhamankar (D. W. No. 7) and Sub-Asaistant 
Surgeon Kunjbeharilal (P. W. No. 7). Lt. 
Col, Chitale was Civil Sargeon of the Damoh 
Distriot from May 1905 to November 1914 
and it is oertain that he was treating the 
defendant for some affection of the liver 
and indigestion in June 1912, Not only 
did he presoribe for her in that month, bat 
he examined her abdomen, In the witness. 
box he stated that not having examined her 
with the objeot of discovering whether she was 
pregnant or not he could not make a definite 
assertion on that point. From  Patharie, 
after consulting the Civil Surgeon at Damoh, 
the defendant went to Bombay where she 
was treated by Dhamankar. From Bombay 
she went to Poona where, according to her 
&esount, she continued taking the medicine 
prescribed for her by Dhamankar. The 
plaintiff examined one S. V. Bhave (P. W, 
‘No. 11) who, on the 2nd Desember 1912, 
four months after the ossurrencee, professed 
to have treated the defendant for asthma 
and indigestion and gave Ganpat Rao (P. W, 
No. 10) a sertifisate to that effect. 

I agree with the lower Court that S. V. 
Bhave, who did not examine the defendant's 
abdomen at all, cannot ba regarded as 
supporting the allegation that she was 
pregnant. His evidence, however, coupled 
with that of.Ganpat Rao, goes to support the 
defendant’s story that she was in Poona 
"bout August 1912. The defendant denies 
that she'took medisine from any medical 
‘practitioner at Poona aud it is possible 
that S. V. Bhave, who was examined on 
‘sommission at Bombay without seeing the 
‘defendant; has not osorrestly stated her 
Bymptoms, bat I see no reason to doubt 
jhat®.a- woman giving the defendant's name 
eonsülted him : had he been an éntirely false 
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witness, he would probably have gone to 
the length of stating that the woman of 
that name was undoubtedly pregnant. From 
Poona the defendant returned to Bombay 
for a short timeand thence repaired to Garba, 
four miles from Jubbulpore, where Sub. 
Assistant Surgeon Kunjbeharilal was in 
charge of the local dispensary.  Thisoffiser 
had been stationed at Patharia from 1507 
to 1910, Ganpat Rio followed the defendant 
from Pcona to Garha where he repor'ad to 
the Deputy Commissioner, Jubbulpore, that 
she was suspeoted to be pregnant and obtained 
an order for her examination by a lady 
Dostor, Mrs. Brookes. It appears from the 
Sub Assistant Surgeon’s deposition and the 
report (Exhibit P3) made by Mrs, 
Brookes on the 23rd Oatober 1919 that 
the defendant was at Garha for a period of 
19 or 12 days ending on or about the 2st 
Oatober, The Sab-Assistant Surgeon treated 
the defendant for hysteria and dyspapsia 
and deposed that she was not so far ad- 
vanoel in pregnancy that her oondition sould 
be ascertained without special examination. 
He did not himself examine her, but I 
regard his statement as establishing definite- 
ly the falsity of the allegation made by: 
residents of Patharia to the effeot that tha 
in the 
preceding June. : 

From Jubbulpore the defendant went vía 
Bhopal to her sister's home at Kalapipar in 
the Bhopal State. Neither party has ex- 
amined the sister but it is part of the 
plaintifi’s case that the defendant was baok. 
in Patharia with her abdomen in a normal 
oondition before the end of November, 

Bhao Tambe (P. W. No.9) the Dharam: 
adhikari, or the prineipal priest of Patharia, 
upon whom the lower Court has placed special 
relianca, deposed that he left Patharia in 
June 1912 because he was pressed to take 
action against the defendant on the ground 
of her supposed pregnancy and that he 
returned in Aghan Sambat 1969 (25th. 
November—24th Desember 1912) in consequ: 
enoe of receiving a letter from several 
leaders of Patharia sosiety which ‘beara date 
Kartik Sadhi 13 Sambat 1969 (22nd Novem- 
ber 1912) and is: marked Exhibit P 4. 
The writers of this lett$n. whioh urged 
him to return immediately wera actuated, 
by a desire to deal suitakly with the defenda 
ant-who was supposed to have given. birth. 
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to a ohild. He wenton to allege that a 
meeting was held as soon as he got bask 
to Patharia at which the defendint and all 
who should have sosial intersourse with 
her were ex-communisated. This decision 
was, however, not reduced to writing and 
theastual ex-sommunieation by written resolu- 
tion was not effeóted till Asadh 30, 1974 
(19th June 1917). In eross-examination, the 
Dharamadhikari admitted that the ostensible 
reason for ex-communicating the defendant 
was that she remained untonsured, though 
a widow and that her pregnancy sould not be 
olearly proved. 

What sould not be proved to the satisfas- 
tion of persons so nearly interested as the 
defendant's saste fellows in Patharia itself 
within a few ‘days of the defendant's 
delivery, if she had really been pregnant, 
could not well be established six 
years later. It is significant also that the 
sharge of pregnanoy in 1912 was not advano- 
ed either in the plaint or in the pleadings. 
The plaint merely alleges that after separat- 
ing from the plaintiff the defendant’s son- 
duot grew more and more blameworthy and 
the only oral pleading on the point—that of 
the 4th May 1914—fails to make this allega- 
tion any more definite. The sesond issue was, 
geoordingly, vague and it is conssivable that, 
if it had been more definite, the defendant 
would have been - able to disprove the preg- 
nansy of 1912 in a more eonvineing manner. 

Of missondust other than that whieh led 
to the birth of her ohild in April 1918 I 
ean find no satisfactory evidence, though 
Ganpat Rao went so far as to deslare that 
the defendant was twiee pregnant after 
November 1912 and before she eoneeived in 
or about- July 1917. It appears from her 
own evidense that she went to Allahabad in 
1915, but Ganpat Rao did not pursue her 
on that oseasion as he had done in 1912, and 
she could hardly have passed undetected 
through a pregnancy while at Patharia with 
numerous enemies around her. 

Dharamadhikari Bhao Tambe desoribed her 
eonduet in his deposition as “Nirkush” (resk- 
less) and “Swachhand” (selfwilled), This 
priest, who is 68 years old, appears to be à very 
orthodox Brahmin end his view as to 
how a  widowe should behave may well 
be unduly striot. for the present time. Ha 
objests to the defendant's going out fre- 
quently, well dressed in the tonga of the same 
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individual whom he refrained from paming, 
Ramohandra Rao (P. W. No. 2), the Sohool- 
master of Patharia, considers the defendant’s 
conduet improper because he saw her several 
times in 1912 and later walking about alone 
at night. The same witness, however, admits 
that the defendant’s mother and two brothers 
lived with her. The plaintiff himself did 
not enter the witness-box though he was 
slosely interested in watehing the defendant’s 
conduet and bad every opportunity of dis- 


"sovering the objestionable conduct for him- 


self, As pointed ont by Sargent, O. J., 
in Valu v. Ganga (3), there is a marked 
distinction between actual unehastity and 
acndust whish is “headstrong”? or “per. 
verse.” 


For the defense, there is some evidences to 
the effect that the defendant’s conduct was 
not open to serious objestion so far as it was 
really kvown to her fellow villagers in 


general It appears that Balwant Rao 
Tikekar, one of the leaders of Patharia 
society, was suspestael of intriguing with 


her and that he got into trouble with his 
caste fellows over the return in July 1912 
of his son who had Jast been called to the 
English Bar. A dispute arose as to the son's 
re-admidsion.to caste and the orthodox party 
headed by Bhao Tambo were unwilling to 
admit that the pressribed expiation (Prayaa- 
ohit) could properly be effeated.’ It is 
impossible to unravel the tangled scale of 
village politics from the evidenoe on the 
resord, nor is it essential that I should do 
so. Snffice it to say, that Iam not satisfied 
as to the defendant’s having been guilty of 
any serious misconduat prior to the aet by 
which sht sonoeived the ehild born in April 
1918. 

The eighth ground of appeal relates to a 
statement in paragraph 21 of the lower 
Court's judgment to the effeat that the 
plaintiff was, admittedly, a minor when his 
father died. it would seem that the learned 
Judge misread the sesond paragraph of the 
plaint whieh gives the defendant’s, not the 
plaintifi’s, age at the time of Narayan Rao 
Apte’s death, The point, however, is not of 
real importanoe, inasmuah as, whether the 
plaintiff was 17 or 21 at the time, he would not 
be likely to deprive his step-mother either 


(8) 7B. 84ab p. 88; 7 Ind, Jur. 261; 4 Ind. Deg, 
(N. 8.) 56, i " sg . 
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mmediately or within the next four years 
of any ornaments her husband may have 
left in her possession. 

The argument based upon the sixth, 
seventh and ninth grounds of appeal is 
briefly to the effect that the deores of 1911 
is not an ordinary deoree for maintenanee 
whioh sould bs set aside bseause of the 
widow’s unehastity, Her oase is said to be 
similar to that in Bhup Singh v. Lachman 
Kunw ir (4), in that she gave up her olaim 
to possession of ‘certain absolute oosupanoy 
land and suoh of her síridhan as was in her 
Step son's possession, In the Allahabad oase a 
widow laid claim to property whioh she alleged 
to have belonged to her husband separately as 
against his two brothers and her olaim was 
compromised by assigning a small part of 
that property to her by‘ way of maintenanos, 
The- widow’s subsequent unchastity was held 
not to involve forfeiture of the assigned pro- 
perty in the absenoe of an express stipulation 
to that effest, 

So far as the absolute occupancy land 
mentioned in‘the plaint of 1911 is sonserned, 
I agree with the lower Court that there 
was no serious olaim for reinstatement in 
possession as distinct from the `olaim far 
maintenance. It is true that the plaint 
described the land as given to the plaintiff 
for charities, but the history -of its sasquisi- 
tion, whish appears from Exhibits P-12 and 
P.18, coupled with the nature of the relief 
olaimed whieh has already been desoribad 
in the second paragraph of this judgment, 
makes if suffisiently olear that Lakshmi Bái 
had no shadow of title to this property. The 
greater part, 6467 narar, was sold to ber 
husband on the 17th Marsh 18986 by the 
tenant Daulat by way of satisfying several 
old debts, one of which was secured by a 
mortgage deed exeouted on the 7th August 
1883. Itis sommon ground that Narayan 
Rao had no share in the village where the 
land lies until 1906 when he purehased an 8- 
annas share, and that- the holding was record- 
‘ed in Lakshmi Bai’s name shortly bsfore this 
share was asquired, In the suit of 1911 the 
present plaintiff, Vishwanath Rao, pleaded 
as defendant that the objest of having 
Lakshmi Bai  resorded as tenant was 
to prevent the land being slassed as 
Khudkasht, and this strikes me as probably 


(4) 23 A. 821; A. W. N; (1921) 13, 
95 


INDIAN CASES, 


sion. 


. maintenanca. 


868 


true. The rest of the holding was ostensibly 
purshased by Lakshmi Bii on the 16th 
Jone 1902, the vendors being Daulat's song 
who sonveyed the land in order to satisfy 
a morigaga executed by Daulat as far baok 
as the 9th October 1899. It is obvious and 
ia not denied that the original oreditor was 
Narayan Hao and I aooept the explanation 
offered in 1911 and repeated in the présent 
litigation that the objest of the transaction 
was to avoid olassifisation of the land as 
Khudkasht In these oireumstanaes, I do not 
thiak the decision in Bhup Singh v. Lachman 
Kunwar (4) affords the appellant any assist. 
ance. :As pointed out by the lower Court, 
the duties of a- widow inelude some measure 
of charity : see Sreemutty Niitokissoree Dossee v. 
Jogendro Nauth (5). The allegation in 1911, 
therefore, that the land was assigned to her 
for oharity is not really inconsiatent with her 
holding it by way of maintenance, 


With regard to the stridhan, the posi- 
tion in 1911 was this. Vishwanath Rao 
alleged that Lakshmi Bai had retatned 
ornaments not part of her séridhan ani deniad 
that he had any of her stridhan with him. 
self, Oa the other hand, Lakshmi Bai asserted 
that all the ornaments in her possession 
ware her stridhan and that Vishwanath Rao 
had some belonging to her in his posses- 
This dispute was settled by an agrees 
ment that Lakshmi Bai should retain the 
stridhan already in her possession and make 
no olaim aginst Vishwanath Rao for more. 
Now, there is authority for the view that, 
in fixing the rate of maintenanss fo ba 
awarded, the amount of stridhan possessed by 
the elaimant should be taken into sonaidera- 
tion: Sse Povrendra Nath Sen v, Hemangint 
Dasi (6) and the sasas thera citad. It followa 
that in this matter also thera was no 
elaim by the widow which sould be treated 
as altogether separate from her slaim for 
Aud even if this view be 
insorrest, [think the parties mast be taken to 
havecompromised their dispute on the implied 
understanding that the widow would remain 
-ohaste. 

The authorilies saam to ma fo justify 
resognition of a prineiple „that the right 
of a Hindu. widow as distifgaished from 


(B) 6 I. A. 55 at p. 57, 9 Sar, B. C. dJ. 129 Bal, 159, 
8 Suth; P. O, J. 506. 
(6) 1 Ind, Oas, 523; 36 0. 75,12 0, W. N. 1002, 
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. a wife to claim maintenance is dependent 
,.on her remaining haste. The text of 
Narada in Chapter II, section 1, of the 
Mitakshara, as translated in Volume XX XIII, 
Sacred Books of the Hast, at page 1916, runs 
88 follows.— 
"They (brothers) shall make provision 
` for (deceased brother’ 8) women till they 
die, in ease they remain faithful to the 
bed of their husband. Should the women not 
(remain chaste), 
allowance." 

In Moniram Kolita v. Keri Kolitani (7) their 
“Lordships of the Privy Counail, citing this text 
of Narada as quoted in the Dayabhage, treated 
it as showing thatthe right of mainten- 


B08 waa liable to resumption or for. 
feiture for unchastity and remarked as 
follows:-— 


“The right to receive maintenance is 
very different from a vested  es.ate in 
property, and, therefore, what is said as 
to maintenance cannot be extended to the 
‘dase of a  widow!'s estate by susoes- 
Bion." 

The question in that case was whether 
a widow, who had sueeeeded to the estate of 
her husband in default of male issue, was 
liable to forfeit that estate by reason of 
: her subsequent aots of unehastity. Their 
-Lordships’ opinion as to maintenance was, 
- therefore, an obiter dictum but it was relied 
-npon in Rama Nath v. Rajonimont Dasi (8) 
. where the position of a disloyal wife and 
that of an vnehaste widow were distingus 
ished, and it was laid down as a settled 
principle that a Hindu widow's right to 
'elaim maintenance is forfeited upon her 
unohastity. This was followed in Radha 
v, Mathwa (9). That neither an agree- 
ment nor eyen a deoree sesuring mainten- 
. ange suffices to proteot a widow from thia for- 
feiture seems to be the result of the following 
03801:— 

Vishu Shambhog v. Manjamma (10), Nigam. 
ma v. Vérabhadra (11), Daulta Kuari v. Meghu 


Tiwart (12). 

(7) 6 0.76 at p. 786; 6 C. L. R. 822; 7 1. A. 115; 4 
Sar. P. O. J. 108; 8 Buth. P, O. J. 765; 4 Ind, Jur, 
. 863; 8 Shome L, R. 19€; 2 Ind. Dec. (x. s.) 1102. 

(8) 17 O. 674; & Ind. Deo. (N. B.) 990, 

(9) 6 C, P. L.«&. 79, 

: (10) 9 B. 108; 9 Ind. Jur. 271; b Ind. Dec, (N, s.) 
12. 


(11) 17 M. 892; 6 Ind. Des, (N. s.) 272, 
(12) lp A. 882; A. W. N. (1893) 149,7 Ind, i Deo. 
N. &.) 968. 
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In Sathyabhama v. Kesavacharya (2)..8 - 
starving maintenance was allowed to a widow 
who had led an immoral life, but this was 
because, at the time of the suit, she had 
reformed her ways and was living with 
her people. The decision in Bhup Singh 
v. Lachman Kunwar (4) (sited above), 
relied upon by the present appellant, was 
distinguished on the ground that the 
right to maintenance is dependent upon texts 
which do not aífest suscession or inherit- 
ance, In Parami Ramayyu v. Mahadew (13) 
the plaintiff was a Hindu widow who had for 
some time led an unchaste life and given birth 
toa ohild, bat had sinee then remained 
ohaste. 

The Madras and the Bombay oase last 
cited are authorities for the proposition that 
a repentant widow, no less than a disloyal 
wife, may not be absolutely abandoned, but 
must be provided with a starving main- 
tenance so that she may not be som- 
pelled by need to continue immoral 
relations with any one, Assuming in the 
appellant's. favour that, if repentant, 
she would be entitled to a starving main- 
tenance on the strength of the text of 
Manu (XI), 189,—Saered Books of the 
East, ° Volume XXV, page 469-—whioh 
enjoins for all female out-castes that olothes, 
food and drink shall be given to them 
and that.they shall live elose to the family 
house, it remains to deal with the appellant's 
contention that such repentanee has been 
made out in the present oase, The only 
evidence I need refer to in this connection 
is that of the defendant herself and her 
witnesses Antaji Bhau, No, 2, Ramehandra 
Rao, No. 3 and Ganpat Rao, No. 4 The 
defendant did not expressly state that she 
was ‘guilty of no more than one aet of 
sexual interoourse, though that was stated 
in her pleadings, nor am i disposed ta 
believe that this ia the ease, When the suit 
was filed her child was still unborn. in 
July 1918 when she gave evidence the 
child was already over three months old, 
but she had still to make expiation by prayas- 
chit. Antaji Bhao (D, W. No. 2) said no 
more than this :— 

Examination in chief :— I oonsidered her * 
a chaste woman til she lately delivered 
a female ohild, Sinse the delivery she 


(18) 5. Ind, Cas, 960; 34 B, 278,12 Bom, L, R, 196, 
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expresses repentance for what has happened. 
Idid not find her Nirkush sinse then." 

Oross-earmination:—"I had no talk with 
the defendant as yet. It was about 10 or 
12 days ago that the defendant came to 
me and said ‘you exouse me. Iam sorry for 
what I have done.’ She never talked to me 
direetly but throngh my people." 

Ramehandra Rao’s eyidense is similar. On 
- learning a few days before his examination, 
on the 3rd September 1918, that the defen i. 
ant had given birth to a ohild, he went 
to her in response toa letter asking him to 
give evidence and seeing himshe expressed 
repentance and eried. 

Ganpat Rao (D.W. No. 4) said as follows :— 

“1 used to dine at defendant's also. 1 
heard nothing damaging to defendants 
character. I saw her several times, but did 
not find anything wrong with her manners, 
eto., to make me doubt her character until 
I learned that she had delivered a female 
ehild. She is now repentant.” 

Ido not think that, on evidenee of this 
port, it oan bestated that the defendant has 
established the kind of repentance required. 
In Kandasamt Pillai v. Murugammal (14) 
Subramania Ayyar, J., said:— 

" I have little doubt that beford a desree 
for maintenanes is given to a wife who has 
ones been guilty of infidelity, she must show, 
not only that at the time of the plaint and 
the trialshe was leading a shaste life, but 
also that she had done so for s sufficient 
period previously soas elearly to load to the 
seonelusion that she has sompletely renounced 
her immoral eourse, and that, in fact, she is a 
reformed woman.” 

In Parami Ramayya v. Mahadevt (13), the 
resent Bombay ruling, the widow had main. 
tained a chaste life for upwards of eight years 
before suing, While in an advanoed state of 
pregnancy the defendant would be unattrae 
tive to men generally and it is, therefore, 
impossible to say with certainty that, when 
the plaint was filed, she was already ra-estab- 
lished in a moral course of life. . 

My eonslusion is that the lower Court has 
rightly set aside the deorea in the appellant'a 
favour and deslared that she is not entitled to 
maintenanee. 

It is unnecessary to deside whether the 
aet that the defendant has givaa birth toa 


(14) 19 M. 55 p. 8; 6 Ind, Dao. (N. 1.) 708 
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ehild permanently disentitles her to a main: 
tenance, in this sonnestion it is urged for 
the plaintiff that if her paramour is a Sudra 
no expiation is possible. It was, however, 
for the plaintiff to plead and prove the 
identity of the father and in the absense of 
any evidence on this point I must hold that 
he ia not a Sudra, 

The appéal aesordingly fails and is dis- 
missed with oosts, With regard to eosts in 
the lower Court I direst that the appellant 
do bear her own. Muah of the plaintiff's 
evidense was dirested to showing that the 
defendant was pregnant in 1912 and this 
he has failed to astablish. I, therefore, 
direst that he pay the eosta incurred in 
respest of hisown witnesses his other costs 
will be paid by the defendant. 


Appeal dismissed, | 


OALOUTTA HIGH OOURT, 
Letter; Patent APPEAL No. 163 or 1919, 
April 28, 1920. 

Present :—-Sir Asutosh Mookerjeo, Kr., 
Asting Ohief Jastise, and Justiea 
Sir Ernest Fletaher, Kr, 

Raja NIROD ‘OHANDRA SINGHA 
SARMA AND OTHEÉRS—APPELLANTS. 

versus l 
HARIHAR OHAKRAVARTI - 
'"OHOWDHURY AND OTHEBRS— 


RESPONDENTS. 

Landlord and tenant— Rent, enhancement of —Land- 
lord, right of, to enhance rent~Hereditary tenure— 
Construction of document —Conduct of parties, evi- 
dence oj, when may be gtven, 


Where there is ro indication in & lease that the 
rent is fixed in perpetuity and that it would net ba 
varied from time to time, the landlord is not pre. 
cluded from exercising the right of enhancement. 
The mere fact that a tenure is hereditary does not 
show thab the rent of the tenure has been fixed 
in perpetuity. [p. 870, cols. 1 & 2.] 

lt is only where the terms of a contract are 
ambiguous that evidence may be given of the 
conduct of the parties in contradiction to the terms 
of the contract. ! p. 870, col. 2.] 


Letters Patent Appeal against the desision 
of Mr, Justios Panton, dated the 22nd July 
1919, in Appeal from Appellate Deeree No. 
114 of 1918, against the decree of the Spesial 
Judge Mymensing, dated the 8th October 
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: 1917, affirming that of the Assistant, Settles 
ment Officer, Mymensing, categ the 21st 
December 1916, 

-FAOTS appear from the following judg- 
ment of 

Panton, J.—This is an appeal from the 
desision of the Special Judge of Mymensingh, 
affirming a desision of the Assistant Settle- 
ment Officer. The question is whether the 
-rent of a tenure is liable to enhancement, 
The Courts below have held that it is so 
. lable and it is against this finding that the 
.tentre holder now appeale. 

The tecure was the subjeot of a lease 
granted inthe year 1823, In evidense of 
this we havea kabulzyat (Exhibit A.3) exeout- 
ed by one Krishna Hari Sarma Bhatta- 
eharjee in favour of the Rajas of Susang 
whose spiritual guide he is said to have been. 
The yearly rent then reserved was 
Rs. 173 8-127, Two years later there was 
a further arrangement between the parties, 
evidenced by the “tahut” in A-2, under which 
-an additional sum of l4 annas a year was to 
be paid along with the renton account of 
“dakhil kotwalt,” There appears to have been 
no subsequent alteration of the sum paid 
yearly to the cemindarg on acoount of the 
tenure and it has been the subjeob of two 
sales, 

The question then is : "Does the lease in 
this ease show. that the rent is nct liable to 
enhancement 2» Urendra Lal Gupta, v. Jogesh 
Ohandra Roy (1). The material words cf 
the kabuliyat of 1823 are these : "Having got 
a paini taluk... I shall pay in respeat of it the 
annual jama of Rs, 173 8 12g as per Dow), 
year after year, month after month...[ shall 
-not pay.&nything over and above that such 
as parganai? sess, hal arajud, Sadegamt, 
. moleshar, Durgabart, eta ... Having got a deed 
granting talukdart rights... I shall remain in 
the enjoyment and possession thereof from 
generation to generation." 

It is argued for the appellant that the 
use of the term patni taluk impliesa fixity of 
rent ; and in support -of this argument the 
ease of Tarinee Churn Gangooly v. Watson and 
Oo. (2) is sited. The question then was 
whether a tenure: was hereditary, and the 
considerations hht apply. to such a question 
are not the same .as those applying to the 
question whether a tenure is one af fixed 


(1) 88 Ind. Cas, 56; 22 O, W. N. 275; 
(2). 12 YR. 418, 8 B. L. R, 437, sh 
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rent, 
there had to the desoription of patni taluk 
to be found in the Regulation of 1819 cannot 
safely be had when the fixity of rent ia in 
question. There is, moreover, this further 
distinetion that, in the.contraet then under 
consideration, the parties appear-to have 
made express reference to that Regulation, 
a.reference that is not to be found. in the 
present instrument. Iam unable to hold 
that the mere words "paini taluk” imply more 
than that the tenure was maurast. 5 

On the other hand, the learned Pleader 
for the respondents contends that the terms 
of the kabulzgat are plain to show that the 
lessors did not intend to restrict themselves 
in the matter of enhansing the rent. In my 
view, the meaning of the doeument is not 
free from doubt and the ease is one of those 
in which we must look for its interpretation 
to the dealings of the parties in regard o: 
the property. 

The finding of the .learned Judge ia that 
the transaction of 1825, to whish I hive 
referred, amounted to a variation-of the rent 
not corresponding to a variation in area, 
but that sines that .date the rent has been 
unvaried ; and, he observes, ‘‘on the strength 
of this Najah kang. combined--with the 
clear creation of some permanent rights, the 


use of the term ‘paini, the position of 


Krishnahari as the spiritual guide of responds 
ente! family, and tbe reeoguition of. thé 
transfer of the appellante, it is argued‘ for 
the latter that the intention of the parties 
was that fixity should be one of the insidentd 
of the permanent tenure.” It is urged for 
the appellants bere that this argument, sc 
fer as fixMy of rent is meant, should have 
prevailed. ; z 

The arrangement of 1825 under whish -tha 
additional 14 annas a year was paid by the 
lessee is not, in my view, a matter of mugh 
importanse and I do not infer from it an 
intention of the parties to vary the rent of 
the tenure. We donot know exactly what 
‘dakhil kttwali” was; but it is oelear- enough 
that it was not a payment. by -way of rent, 
“The addition of.a -small illegal oess of 
Re, I-.3 0 is no such variation of the proper 
rent of the jama as deprives the tenant gf 
the presumption whioh the lease otherwise 
E him," Sumeeroodeen Lushkur v, Hurqnath 


y (8) And, however this may be, a 


es 2 W. R, Aot X Rul, 93, 


In my opinion the resourse that was. | 
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fresh‘ engagement was entered into in 


-1825, vide in A 2, in -terms, but for this 


emall additional payment, similar to those 
geb out in the kabuliyat of 1838 and there 
haa .been no change of rent since then, 

;. The-force of Krishnshari's having been the 
lessor's spiritual guide appears to be that for 
bat reason he obtained the settlement at s 
rate very considerably below that paid by the 
previous tenant—»:de in À-1; and this reduced 
rate was not changed when the tenure passed 
into the hands of persons other than Krishna. 
bari. .The transfers referred to were effect. 
ed in the year 1897 by the deeds in 1 and 2, 
ln.these the tenure is described as a miras 
talak with a kaimi mokararó jama and the 
prise paid was Re. 6,325, 

. From these facts the proper inferense is, 
inumy opinion, that the parties intended to 
create by the lease of 1823 a tenure with a 
rent fixed in perpetuity. It is true that we have 
not here all the elements that were present 
in Robert.. Watson & Qo, v. Radha Nath Singh 
(4), and that some of them inRam Dayal Gir: 
v. Midnapur Zemindary Co. (5) are absent, 
But the present oase appears to me to be a 
good deal stronger than an unreported oase 
desided by.a Division Bench of this Court 
(Second Appeal No. 1781 of 1911) [Purna 
Ohondra Ghose v. Collector of Khulna (6) - where 
the. effeat of kaimi patta of the year 1828 was 
under sonsideration, and where it was held 
that "the terms of the kabultyat and the evi- 
dense of enjoyment at an unvaried rent, when 
taken together are suffisient,’”.,,t0 dissharge 
the burden of proof falling in the first place 
on the tenant to show fixity of rent, 

T find that the rent of the tenure in suitis 
fixed in perpetuity and set aside the desree 
of the Courts below. The Record of Rights 
wil be amended assordingly. The appel. 
lante will get their costs throughout from the 
respondents. . 

Babus Jogesh Ohunder Roy and Rajendra 
Ohandra Guha, for the Appellants, 
* Babus Brojo Lal Ohuckerbutty, | Bamesh 
Ohunder Sen and Gopal Ohundra Okuckerbutty, 
for the Respondents. 
JUDGMENT. 

MooRERJIEE. Acta, O. J.—This is an appeal 
under elause 15 of the Lettera Patent from 
the judgment ci Mr, Justice Panton in a 


(4)1 C. L. J. 672. 
(5) 7 ind Cas 485; 150, *Y. N, 268. 
(6) 20 Ind. Oas, 255, . - 
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prosseding under sestion 108 of the Bengal 
Tenanoy Ast for determination of ths natura 
of a tenure. 

The landlords, who are the sppellants in 
this Oourt, alleged that the rent of the tenure 
was enhanosable; the tenants sontended, on 
the other hand, that the rent had been fixad 
in perpetuity, The Court of firat instausa 
desided in favour of the landlords and that 
view was aosepted by the lower Appellate 
Coart. Oa second appeal to thia Court, Mr. 
Justice Panton has reversed the sonouraat 
decisions of the Courts below, aud has eom» 
to the sonolusion that the rent of the tenure 
has been fixed in perpetuity. 

In the interpretation of the contrast of 
tenanoy, which has been plased before us and 
is dated the 8lst August 1823, wo must bar 
in mind the principle enunciated by tha 
Judioial Committes in the ease of Bam. 
soondery Dassyah v. Radhika Onhowdhrain (7), 
where Sir James W. Oolvile observed as 
follows: “A sait to enhanse rents proseeds on 
the presumption thata Zamindar hglding 
uader the Perpetual Sattlement has the right, 
from time to time, to reise the rents of all 
the rent-paying landa within hia Zamindary 
aosording to the Pergunnah or ourrent rate: 
unless either he is presladed from tho 
exercise of that right by a scontrast binding. 
on him, or the landa in question aan be 
brought within one of the exemptions 
recognised by Bengal Regulation ViII of 
1793; and it also assumes, that the da. 
fendant has some valid tenure or right 
of oscupansy in the landa whioh ara the 
subject of the suit,” 

In the cease before us, it is not sontended 
that the lands in question ean be broaght 
within one of the. exemptions recognised 
by Bangal Rogulation VILL of 1798. 
Consequautly, the only point for sonsidera- 
tion is, whether the Zsminlar is preolu lad 
from the exersise of the right to enhanse the 
rentofthetenure by a contrast binding onhim. 

Reliance has been plased by the tenants 
on the use of tha expression ‘paini taluk’ 
in the sontrast of tenansy, whioh, it has 
been argued on the authority of the 
daei ion in Tarinee Ohurn  Gangooly vw. 
Watson and Oo, (2) prima facie imports 
a hereditary tenure. But that is not 

(7 13 M.I. A. 248 at p. 2492; 4B. L, R. P. CO. 8; 
13 W B. P. C. 11: 2 Suth, P. O. J. 298542 Sar. P, O, 
J, 524; 20 H. R. 534. 
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sufficiént. to support the case of the re- 
sponjente, who urge that the tenure is not 
merely hereditary but is held on & rent 
fixed in perpetuity. We sannot overlook 
in this connection that i6 was scsoneeded 
in the Court of first instance that the 
dosument does not ereate a point taluk 
in the teehnieal sense of that expression 
as used in Regulation VIII of 1819. On 
behalf of the respondents, an endeavour 
bas been made to resile from that position 
in this Court, But itis perfestly plain that 
this dceument does not ereate a paint taluk ; 
in other words, a #aluk subject to the 
summary procedure for realisation of rent 
provided by Regulation VIII of 1819. We 
have, then, two other clauses in the doou- 
ment which bear upon the question now 
under eonsideration. In one slause, it is 
stated that “on assount of this” (ie, the 
land ‘deseribed) “I” (the tenant) “shall 
pay the apnual rent of Rs, 173-fas,-12 gds. 
year by. year and month by month 
as per Dowl im the khas taluk.” The other 
elause ig that, “I shall continue to be in 
enjoyment down to roy sons, grandeone, 
eto., on receipt of the talukdart rents ao- 
eording to eustom; on account of tanks, 
bheris, eto., lying in the village,” There can be 
no doubt, in our opinion, that, as shown by 
these elauses, the tenure was intended to 
be hereditary. But the mero fast that a 
tenure is hereditary does not show that 
the 1ent of the tenure has been fixed in 
perpetuity. In this dosument, although we 
fird expressions whioh show that the 
tenure was maurdst, there is nothing to 
show that the tenure was intended to be 
mokurart. 

Reliance has been plased on behalf of 
the tenants on the deoision of the Judicial 
Committee in the case of Pori Oanning 
and Land Improvement Oo, Lid, v. Katyant 
Debi (V),  whisb, however, has ro 
application to the oireumetances of the 
present litigation. There the land was let 
out for purposes of reclamation ; no rent wag 
peyable for some years from the commencc- 
ment of the tenanoy; then there was 
a prcgressive soale of rent. The Judicial) 
Committee held, $onfirming the view of this 


' (7) 58 Ind. Oàs. 522; 47 G. 260; 240, W. N.89; 
82 0. L. J. 1; 87 M. L. X. 78; 17 A. L. J. 1061; 1 U. P, 
L. R, (P.C) «£1; (1620) M, W. N. 160; 11 L. W. 296; 
46 1, A. 279; 22 Bem, L. B, 487 (B. QJ). 
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Court, Katyani Debi v. Port Oanning 
and Land Improvsment Oo. (8), that the 
rent mentioned in the Jease as the 
last in the series of the progressive rents 
was intended to be fixed in perpetuity, In 
the oase before us, the tenants covenanted 
to pay an annual rent of Hs. 173 &as.-12 gds. 
There is no indication that this rent 
was fixed in perpetuity and would not be 
varied from time to time. Consequently, 
this dooument does not show that the 
landlord had precluded himself from the 
exerise of the right of enhaneement, by a 
eoniraet binding on him. 

Reference has been made toa subsequent 
dosument, dated the 9th Desember 1852, 
whieb, in our opinion, is of no assistanáe 
to the respondents. It merely shows that 
the lands of the taluk had besome patit, 
and the landlord sonsequently granted a 
temporary remission; there is an express 
statement that, after the expiry of the 
period of temporary remission, the original 
rent would be revived. Consequently, we 
are thrown bask on the initial sontraet 
between the parties dated the 31st Angust 
1828, and, on the interpretation of that 
contrast, we have already held that it does 
not preolude the landlord from enhaneing 
the rent. 

Reference has also been made to the 
oonduet of the parties. In our opinion, in 
a cate of this deeription the evidence of 
conduct is not relevant, If the terms of 
the eontraet are &mbiguous, the rights of 
the parties may be determined with reference 
to the conduot of the parties: Hebhert v. 
Purchas (9); but, in any ease, where the 
terms of fhe contrast are unambiguous, no 
evidenee ean be given of the eonduet of 
the parties in sontradistion to the terms 
of the sontrast: North Eastern Railway Oo. 
v. Hastings (10), "n 

We feel no doubt that the Court of firat 
instance took a correst view of the relative 
poeition cf the parties in this ease and its judg- 
ment was'rightly affirmed by the Court of 
Appeal below. The result is that the appeal 
is allowed, the deeree made by Mr. Justice 
Panton set aside and that of the Court of 


(8) 25 Ind. Cas. 274; 19 O. W. N. 56. 

(9) (1871) 3 P. C. 605 at p. 650; 7 Moo. P. O. (N.s.) 
468; 40 L. J. Eco. 33; 19 W. B. 898; 17 E. R. 177, ° 

(10) (1900) A. C. 260 at p. 263; 69 L., J. Ch. 816) 
82 L. T, 429; 16 T. L. R. 325, . das $ 
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Appeal below restored with sosta both here 
and before Mr. Justise Panton, 
FrEgTOSER, J.—I agree. 
Appeal allowed. 


MADRAS HIGH COURT. 
FULL BENCH. 


. APPEAL AGAINST Osper No. 263 or 1918. 
April 12, 1920. 
Present : —Sir John Wallis, Kr., Chief Justice, 
. dustiee Sir William Aylipg, Kr, 
and Mr. Justice Contts-Trotter. 

Raja JAGA VEERA RAMA VENKA- 
TESWARA ETTAPPA NAYAKAR 
AVERGAL, ZAMINDAR or ETTIY APU. 
RAM—Deranpant No. 16— APPELLANT 
versus 
OHIDAMBARAM OHETTY AND OTHERS— 
Prarntizrs Nos. 2 AND 4 TO 8 AND DEFENDANTS 

Noa, 9, bAND 8 ro 15~RESPONDENTS. 
“Oil Procedure Code (dct V of 1938), s. 21, scope 
of-—Applicability of section to ewecution proceedings 
an Jurisdiction, territorial, want of—Hwecuticn proceed« 

ings— Objection lo jurisdiction, maintainability of. 


The provisions of seotion 21, Civil Procedure Coda, 
apply to all objections based on the alleged infringe- 
ment of the provisions of sections 16 to 18, Civil 
Procedure Code, as regards the institution of suite 
relating to immoveable property. [p. 876, col. 1.] 

The words “objection as to the place of suing” 
in section 21, Civil Procedure Code, include objections 
to the institution of the suit on the ground that 
the Court in which it was instituted had no juris. 
diction over the immoveable property which was 
the subject of the suit. [p. 876, col. 1,] 9 

Setrucherla Ramabhadraraju v, Maharaja of Jeypore, 
51 Ind. Cas. 185; 42 M. 818; 17 A. L. J. 694; 37 M. L, 
J. 11; (1919) M. W. N. 602; 26 M. L. T, 127; 21. Bom. 
L. B. 914; 300. L. J 209, 28 C, W. N, 1033; 10 L. W. 
862; 48 I. A. 161 (P. O.), explained. 

The effect of seotion 21 of the Civil Procedure 
Code is that an objection to jurisdiction whioh an 
appellate or revisional Court is thereby precluded 
from allowing, must he oonsidered cured for all 
purposes unless taken before the passihg of the 
deoree in the original Court, and if such objection 
is notso taken it cannot be entertained by the 
original Court in execution. [p. 876, ool. 2,] 


- Appeal against the order of the District 
Court, Ramnad, at Madura, in  Exeention 
Petition No. 7 of 1918, (in Original Suit 
. No, 5€ of 1899, Ramnad Sub-Court). 

Mr. A. Krighnaswami Iyer, for the Appel- 
lant.—The Ramnad Sub-Court had no juris- 


distion to pass the final desree. There was 
a bifurantion of Distrieé Courts owing to 
the songestion of work in one Court. The 
Manamsdura Munsif within which the suit 
property lies was not assigned to the Ramnad 
Sub.Conurt but to the Ramnad Distrist Court. 
The preliminary deoree was not passed by the 
Ramnad Sub.Court but by the Madura East 
BSub.Court, The osreation of a new Court 
in the Distriet does not imply that it stepped 
into the shoes of the Court that was abolish« 
ed. 

The applisation for an order absolute was 
not an applisation in exeoution and when 
it was presented to the Ramnad Sub Court 
it was barred. 


The application of sestion 21, Civil Prooe- 
dure Code, must be restricted to oases relating 
to moveable property and sontrasts and 
should not be extended to suits relating to 
immoveable property. 


The objestion may be taken at any stage 
of the proseedings. By the mere fast that the 
objection was not taken in the earlier stages 
the party is not debarred from raising it 
at a later stage. The language of seation 21, 
Civil Procedure Code, lends support to this 
view. The sestion requires the objestion as 
to want of jarisdistion to be taken at or 
before the settlement of issues. In this 
ease the Madura Sub-Court was abolished 
only after the settlement of issues. The 
objestion could not obviously have been takeu 
earlier. The sontroversy itself arose at a 
mush later stage. 

Me. O. V. Ananthakrishna Adyar, for the 
R3spondents.—-The Notifisation of the Madras 
Governmont ereating the Ramnad Saub-Court 
expressly states that it is established £nsíe id 
of the Madura Hast Sub.Court which was 
abolished. That means that all the pending 
work of the abolished Court was assigned 
to the newly areated Court. 

In any event, the appellant must be desm- 
ed to have waived the objestion as he never 
raised it either in his review petition nor 
did he appeal against the order of the Ramnad 
Sab.Oourt, passing an order absolute, The — 
appellant should not be allowed to take the 
objestion in exeoution. Wien the objection 

sannot be taken for the first time in appeal 
or revision, a Court of first instance oannot 
entertain it after the stage for objasting hag 
passed, i 
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This appeal coming on for hearing on the 
97th and 28th of January 1920 upon perus. 
ing the petition of appeal, the order of the 
lower Court and the material papers in 
the ease, and upon hearing the arguments 
of Mr. S. Ramaswami Alyar, Vakil for the 
Appellant, and of Mr. C. Y.: Anantakrishna 


Aiyar, Vekil for Respondents Nos, 1 to 3, and 


Respondents Nos. 4 to 16 nob appearing in 
person or by Pleader, and the ease having 
stood over for consideration till 
4th February 1920 the Court (Oldfield 
and Seshagiri'Aiyar, JJ.), made the follow- 
ing 
ORDER OF REFERENCE TO A 
FULL BENCH. 

OLDFIELB, J.—'The first question for our 
desision is whether the deeree under exe- 
eution was passed by a Court having 
jurisdiction ;. and it is only  neeessary to 
state the fasts to show that it was not. 
The suit, Original Suit No, é8of 1899, was 
filed on a  hypothesation in the Madura 
East, Subordinute Court and a preliminary 
decree was passed there on 1(th May 1600. 
Subsequently, the Ramnad Distrist was 
constituted by. notification No. 304, at page 
592, Fort St. George Gazette, Part I, dated 
94th May 1910, and by another notifieabion 
No. 311, on page 593, the Madara East 
Court was abolished and the Subordinate 
Judge's Court of Ramnad was established 
with jurisdiction over the whole of Ramnad 
Distriot except the District Munsifi of 
Manamadura. The snit property lies in that 
Munsifi and if, rot being assigned to any 
other jurisdiction, fell to that of the District 
Court, whioh was established on the same 
date by notification No. 305. In 1916 
application was made for final deoree to the 
Subordinate Court of Ramnad and the decree 
now under execution was passed there in 
1917. 

It is slear that the Subordinate Court of 
Ramnad has never had jurisdistion over 
the suit property, and could never have 
entertained the suit, in which the desree 
relating to it has been passed. Itis argued 
that as notifeation No. 311 refers to the 
Ramrsd Subordinate Court as established, 
instead of tka “Madura East Subordinate 
Ocurt, tbe former must be taken to have 
succeeded to tbe penamg business of the 
Jaiter. But, even if it were shown that 
Government have power by notifieation £o 


regulate the distribution of judieial business 
in this manner, it would still be impossible 
to deduce an intention to do so from the 
words used. The lower Oourt oontented 
itself with opining that the transfer of 
jurisdistion from the Hamnad Subordinate 
Court to the Ramnad District Court over 
the srea in question did not take away the 
jurisdiction of the former over pending 
business ; but the argument is vitiated by 
the missonseption whioh runs through the 
judgment that the "Ramnad Subordinate 
Court passed the preliminary deosree and we 
have, in any oase, been shéwu rio authority 
for the proposition’ of law, which is involved ' 
The proseedingsafter the preliminary déoree 
were proeeedings in exeeution. Mahammad 
Husain v, Abdul Kareem (1). They were, 
therefore, governed by sestio Band 
Civil Proeedure Code, and, as ‘there is no 
question of the deeree having been sent 
for exeoution to the Ramnad Subordinate 
Court, it sould not. execute it, because it 
did not pass il'and besause, at the: time of 
the application for final decree, it' sould 
not have bad jurisdiotion to try the suit, in 
whieh the Preliminary desree had been 
passed, gl here is no doubt that the final 
deoree, In’ respeot of which. the present 
application is made, was passed without jaris- 
diction. 

We have next to deal with the more 
difficult contention advanoed by the respond- 
ent that appellant cannot take objection to 
tbe decreeing Oourt’s jurisdiction, beoause 
he did not’ do so at the earliest opportunity. 
Appellant was joined as. 16th defendant by 
the Ramnad Subordinate Court, when the 
final desfee was passed, as a puroliaser of 
part of the suit property, But he did not 
appear or state his objeotjions ; nor did he 
attack the jurisdiction of' the Oburt- or rely | 
on any plea exeept limitation, when, in 
I A, Nos, 293, 294 of 1917 he applied fora 
review: of the order, which had been passed. 
The: objeotion to the Court’s jurisdiotion 
was, in faot, taken for the first time in the 
present proceedings and the argument for 
respondents: is that with referenee to the- 
deaisior in Gomatham Alamelu v Komandur 
Krishnamacharlu (2) and seotion 21, Civil 
Pic cedure Code, it cannot now be pus for. 
waid " 


(1; 29 Ind, Cas, 237; 89 M. 644; 17 „M. L, T. 424, 
(2) 27 M, 118, 
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It was desided generally in Haji Musa 


Haji Ahmed v. Purmanand Nursey (3) that 
the exeeuting Court is entitled ta.enquira 
into the jurisdistion of the Court. whish 
passed the deoree;.and some argument was 
addressed to us, regarding the polisy of the 
law and .the necessity for a striot interpre- 
tation of seotions 18 and 21 and. the 
eorresponding’ seetion 16 A in the former 
Code. The main objection, however, to their 


application to the faets before us was that, 


although they might deprive the party 
interested to object to the juarisdistion of 
his right to do so up to the termination 
of the proseedings or of any  conneoted 
appesa}, they do not deprive him absolutely 
of his right or bar its exersise at any later 
stage, such as that, whieh the present pro- 
seedings have reached, It is true that no 
such distinstion was recognised or apparently 
suggested in Gomatham Alamelu v. Komandur 
Krishnamacharlu (2) and that decision was 
. followéd in Subbiah Naicker v. Ramanthan 


Oheitiar (4), Velayutha, Muppan v. Bubra-" 


maniam Ohettt (5) ‘and Annammal v. 
Sambasiva ^ Aiyar (6),.* although, in the 


last ‘mentioned, the question was of fraud 
at the ‘trial and there was no question of, 


exesution. But the sestions in* question 


statedly relate only to suits and it is settled 


law ‘that seotion 141 eannot be invoked 
as suthorising the extension of the prosedure | 
in regard to suits to exeáution, The pointis 
of importanee and we doubt whether Goma- 
iham Alamelu v. Komandur Krishnamacharlu ` 
(2) was rightly desided. We, therefore, 
refer for tha opinion of a Fall Bench the 
questions set ont in my learned brother’s 
judgment. 6 


SesHAGIRI Aryar,.J.—The decree under 
exeoution is a very old one. In Original Suit 
No. 58 of 1899, what is alleged by the rə- 
spondent to be the preliminary deoree, was 
passed on the 10th May 1900 by the Madura 
Sub Court Hast whish then had jurisdiction 
over the mortgaged property. Subsequently, 
there was a bifurcation of the District. In 


(8) 15 B. 216; 8 Ind. Deo. (N. s.) 146. 

. (4) 22 Ind, Cas. 809; 27 M. 462 at p. 470; 26 Mi L. 
J. 189; (1914) M. W. N, 205; 1 L. W; 251. 
(5 18 Ind. Cas. 498, 24 M, L, J, 70; 

20% (1918) M. W. N. 136, 
.(6),53 Ind. Cas. 463; 87 M. L. J. 849; 26 M, In T. 
186; 10 L, Wi 298. (1919) M, W. N. 636, 


18 M, L, T. 


the division, all the Taluks over whieh the 
Madura Sub-Gourt Hast had’ original “juris. 
diation exaept^.tho. ' District: -Münsif ^ of 
Manamadura were ransferred fo'the Rambnd 
Sab-Court, About the sanie. time; to” the 
District.Court of Ramnad. was- assigned’ the 
two revenue. Sab Divisions of Devakottah 
and Ramnad; Davakotta: ineladed thé Mana- 
madura Distries Munsif.: Ths Notifieation 
of the Government cf" Madras was in May 
1 00. On the 20th of November 1910, an 
applisation was made to the.Sub'^Court of 
Hamnad for the final deeree and the order 
was passed on the 29th Müroh 1917, 

The appellant befora us obtained a money 
decree against the mortgagora in 1909, The 
equity of redemption was put up to austion 
and purehased by him. 

Another transastion should be méntioned, 
On the lst August 1200, a usufruetuary 
mortgage was executed by the mortgagors 
to the deoree-holdars in Original Suit No. 5S 
of 1829 and to other desree-holders against 
the same judgment. debtore, with the objeot of 
enabling them to dischargs all the emoun. 
branoes on the properties of'the mortgdgs. A 
suit was instituted on this mortgage, In 
Sesond Appeal No. 178 of 1912, the mortgage 
was held to be invalid. - While the second 
appeal was pending, the purchaser of the 
equity of redemption obtained possession, 
This was in 1916. The present appliestion 
is for sale of. the mortgaged property ‘in 
pursuance of the-deoree absolute in the suit 
of 1899, 

Some important questions of law have been 
raised in the case. I must say that their 
consideration by the lower’ Court has by no 
me&ns been adequate or satisfactory. 

The first point relates to the jurisdistion of 
the Ramnad Sub Court to pass the order 
absolute on the 19th Marsh 1917. On this 
question Í feel no doubt. The Distrist Jadge 
is wrong in saying that the original deeree 
was passed by the Ramnad Sub-Court. That 
deoree was nndoubtedly passed by the Madura 
Sub Oonrt, East. The question is, whether 
the Ramn:d Sub Court whish clearly had no 
territorial jurisdietion over the property wag 
competer i to pass the final deeree. 

Mr. Anantakrishna Aiyar chiefiy relied 
upon the notifiei' ioh of fhe Government, 
which isin these terma:— — * 

The Governor ic-Ccunml,. having rcsolved 


to abolish the Court of the. Subordinate 


e 
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Judge of Madura East in the Distriet of 
Madura and to establish instead a Subordinate 
Judge's Oourt in the Distriot of Ramnad 
hereby direets, eto. 

The learned Vakil contended that the 
expression "instead" must be regarded aa ex- 
pressing the intention of the Government that 
all the desrees passed by the Madura Sub-Court 
East were to be considered as if they were 
passed by the newly constituted Sub Court 
of Ramnad. - Apart from the question whe. 
ther it is competent to the Executive Govern- 
ment to sonfer jurisdietion in this way, I am 
unable to sonstrue the word “instead” as 
suggested. All that the notification meant 
was that the congestion of work which 
would result from the abolition of the Madura 
Sub-Court, East would be relieved by the 
constitution of the new Court. 

.. On the question of law, I feel no diffienlty 
in holding that the Ramnad Sub-Court had 
no power to pass the desree absolute. It was 
held in Subbíah Naicker v. Ramanathan Ohet- 
iar (4) that a Court which has no territorial 
iurisdietion eannotattash and sell property. 
In Veerappa Ohetti v. Ramaswamt Ohetti (7) 
that ease and other cases were fully con. 
sidered and it was pointed out that a Court 
whish has no territoral jurisdistion sanrot 
sell property although the deoree for sale was 
passed by it when it had jurisdistion. 

, The Fall Beneh decision in Seen? Nada» v, 
Muihuswamy Pillai (8) does not affect this 
eonelusion, On the other hand, the actual 
desision in Subbiah Naicker v, Ramanathan 
Chettiar (4) whioh was not overruled by the 
Ful Benob, supports the view we are 
baking. * 

It was contended for the appellant that an 
application for an order absolute is not an 
application in exesution and that, therefore, 
it was barred by limitation when it was made 
to the Rammad Sub-Oourt, In this Presi- 
dency, from the Full Bench desision in 
Mailtkuriunadu Seiti v. Lingamuriit Pantulu (9) 
it hasalways been held that‘ an application, 
fora final decree under the Transfer of 
Property Act was an application in exesution. 
The latest decision upon that point is 
Mahammad Husain v. Abdul Kareem (1) 


(T) 68 Ind. Cas. 679; (1919) M. W. N, 728; 26 M, 
D. T. 271; 37 M. I, J. 442; 48 M. 186; 11 L. W. 232. 
(8) 58 Ind. Cas. 213; 42 M. 821; 11 L. W. 68; 87 M. 
Li, J. 284; 26 M. L. T. 2235 (1919) M. W. h 640. 
, A9) 26 M. 24h. 


where all the oases are reviewed. 
Referenoe may also be made to Munna Lal 
Parruck v. Sarat Chunder Mukerji (10). This 
eontention must be overruled. 

The main answer of Mr. Anantakrishna 
Aiyar to the plea of want of jurisdiotion was 
that the appellant-was estopped from raising 
this sontention, His argument was that, as 
there was no demur to the Ramnad Sub. 


Court dealing with the applisation for an order 


absolute and as there was no appeal against 
the order, the appellant eannot raise it in 
exeontion, He relied upon the language of 
gestion 21 of the Civil Procedure Code for 
this contention. The plain térms of the 
section lend some support to his eoritention, 
He is also supported by Gomatham Alamelu v. 
Komandur Krishnamocharlu (2) and Velayu- 
tha Muppan v. Subramaniam Ohetti (5). 


On the other hand, oertain observations in. 


the desision of the Judieial Committee in 
Setrucherla Ramabhadraraju v. Maharaja of 
Jeypore (11) and the scheme of the Code aug: 
gest that the Legislature should not be pre- 
sumed tohave enacted that, by not objecting to 
jurisdistion, the parties are for éver eooclud- 
ed by the order passed. The result of such a 
view would be that, if both the plaintiff and 
the defendant agree, a matter relating to 
property outside the Prasidensy and even 
outside India, oan be validly desided by 
our Courts, 1 think that, asa conolusion 


like this is likely to affest seriously the 


administration of justice, it demands eare- 
ful examination. 

‘The arrangement of sestions in the Code of 
Civil Prosedure is against interpreting seetion 
21 in the way suggested by the learned 
Vakilfor the respondents. Sestions 16 and 
17 deal with suits relating to immoveable 
property. Sestion 18, elause 1, refers to 
uncertainty as to local jurisdietion and pro. 
vides for recording a statement and then 
proseeding with the suit. Olause 2 empowers 


a party if there is no &ueh resord to contest, 


the matter in appeal, if there has been a 
failure of juatise.. Sestion 19 deals with 
jurisdistion regarding suits for moveables. 


(10) 27 Ind. Cas. 683; 19 C. W. N. 561; 21 C. L. 
J. 118; 17 M. L. T. 120; 2 L. W. 282; 17 Bom. L. R. 
408; 28 M. L. J. 470; 42 C, 776; 42 L A. 88 (P. O.). 

(11) 61 Ind. Cas. 186, 42 M.818, 17 A. L, J. 694 
87 M, L. J. 11; (1919) M. W. N. 502; 26 M. L, T. 197; 


T 914; 80 C. L. d. 209, bd dead 


A 
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Section 20 deals with eases cf contrast and 
refers to the asernal of the eause of action 
in either the place where the offer is made or 
the acseptanse was eonoluded. Then somes 
sestion 21, The contention of the’ learned 
Yakil for the appellant that this seotion 1s 
eonfined to eases relating to moveable proper. 
ty and to eontraote and should not be extend- 
ed to suits relating to immoveable properiy 
does not appear to me to be far-fetohed. 
Whereas, seotion 18 speaks of Josal limits of 
jurisdistion, sestion 21 speaks of the plasa of 
suing, and there is some justifieation from 
the language of the JudisialCommittee for the 
suggestion that jurisdistion was not intended 
io be synonymous with the place of suing. 
The observations in Haji Musa Haji Ahmed 
v. Pürmanand Nursey (3) also support this 
view, 


- I feel considerable doubt whether seotion 


21 of the Ast should be read as enacting 


that in all eases where there is no objestion 
to jurisdiction, the party is not entitled 
to question it at any subsequent stage of 
the prossedings. 

"In this sonnestion, I may refer to the 
argument that it is only in oases where 
jurisdistion depends on the ascertainment 
of fasts that the theory of acquiescence 
should be invoked. The reference to the 
objection being taken before the settlement of 
issue supports this sontention, The general 
prinoiple being that want of jurisdiction 
would make an adjudiseation by a Court 
& nullity, seotion 21, whioh must be re- 
garded as an exception to this rule, should 
be construed as referring only to eases in 
whieh want of jurisdiction has to be pleaded 
and to be established by evidense. But 
where every body must be presumed to be 
acquainted with & notifieation like the one 
now in question, there can be no necessity 
for allegation or proof. 


. There is one other matter which ought 
toe be notieed, and that is, that sestion 21 is 
not applicable to exesution proseedings. I am 
nob much impressed by the argument. The 
principle underlying the sestion, even though 
the sestion may not in terms ba applisable, 
should be extended to exeoution prossedinga 
also. Observations to this effest are to be 
found in  Veerappa Ohetti v. Hamasami 
Cheif (7). However, evan this question is 
not altogethew free from doubt. . 


I think, therefore, that the following qnes- 
tions should be referred for the opinion of the 
Full Bensh : — 

t, Whether sestion 21 of the Code of Oivil 
Prosedure governs 03363. of want of territorial 
jurisdietion P 

2. Whether seotion 21 
execution proseedings ? and 

3. Whether a party who does Bk raise 
objestion to jurisdistion when a deeree is 
made absolute is not entitled to plead in 


is spplionbe | to 


'exesution that the order was passed without 


jurisdiction P 





This appeal eame on for hearing on tha. 
29th and 30th Marah 1920 in pursuanoce 
of the above Order x: Referense to a Fall 
Bensh, t 


OPINION, 


WALLIS, O. J.—In May 1900 the plaintiff 
duly instituted the present suit in the Sub. 
ordinate Court of Madura West, where the 
mortgaged property was aituated, and obtain: 
ed a deeree under section 88 of the Transfer 
of Property Ást. In May 1910, this Court. 
was abolished, and, by virtue of sestion 87 
of the Code of Civil Prosedure, this suit was 
transferred by operation of law to the newly. 
eonsiituted District Court of Ramaad, as the. 
plase where the mortgaged property was 
situated was within the jurisdiation of that 
Court and was not within the jurisdietion 
of the newly constituted Subordinate Court 
of Ramnad. In 1916 the plaintiff applied 
to the Subordinate Court of Ramnad, 
which has, we have seen, had no jurisdistion. 
over the suit, for a deeree for sale under. 
Order XXXIV, rule 5 of the Code of Civil 
Procedure and obtained the deeree ia 1917, 
The mistake appears to have been oasasioned 
by the faot that the new Subordinate Cour 
of Ramnad was dessribed in the notifieation 
constituting it as orsated instead of the 
Subordinate Court of Madura Weat, whereas 
its territorial jarisdistion was moze limited. 
The 16th defendant, who did not appear, 
applied for a review of the desree but not. 
for want of jurisdiction, and his petition waa 
dismissed as ont of time. He did not appeal 
against the desree, as ho might have done 
on the ground that it wasemade withoat 
jurisdistion or was erroneous or€ime barred. 
The plaintiff then filed Exeeu:ion Petition 


. No. 24 of 1914 in. the .Distrist -Oourt. . 
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Ramnad, which apparently returned it for 
presentation, or sent it direatly, to the Sub- 
ordinate Üóurt of Ramnad whioh had passed 
the final deeree. .It was filed in that Court 

as “Hxboution Petition” ‘No. 203 of 1917, and 
that Gott théreupon transferred. the decree 
for exeaution to the District Oourt of 
Ramuad within ‘whose jurisdiction the mort- 
gaged property is” ‘situated. These are the 
füsta which have given ‘rise’ to the referenos. 
As fegürds tba f ret ¢ ueation, I am olearly of 
opinion that . the ‘provisions of section 21 of 
fhe Code ot Civil Prosedure apply to all 
objections based on the alleged infringement 
of the provisions of sestions 16 to 18 of the 
Code of Civil Prosedure “as ‘regards the 
institution. of suits relating to immoveable 
property. The words '"Objeetion as to the 
plaee of suing” in their ordinary meaning 
include objections to the institution of the 
suit on the ground that the Court in which 
it was “institnted had no jurisdietion over 
the’ immoveable property” which was the 
subject of the suit; and. the words “plaoe 
of suing” are used in the heading prefixed 
to gestion 15, as deseriptive of the subjest- 
roatter of the provisions in sections 15 
to 20, as to the Courts in which suite, in- 


aluding suits as tc immoveable property, are. 


tò‘ be instituted. 

I do not think the recent decision of the 
Privy Coungil_in Sefrucherl1 Ramabhadraraju 
v Maharaja of Jeypore (11) is opposed to 
this view of the seope of sestion 21. In 
that.ease-& suit had been instituted in the 
Subordinate Court of Vizagapatam on a& 
mortgage of property which was partly 
situated in a Seheduled Distriot over which the 
Subordinate Court had no jurisdiction and 
to.whieh the Civil Prosedure Code had not 
been applied, The contention for the appel- 
lant was that seation 21 only applied where 
the right place of suing was one gubjeat to 
the’Oode, On this ground their Lordships 
held that the objection was not an objes- 
tion to the plass of suing which could he 
eured by seotion 21 of the Code of Civil 
Prosedure They went further and held 
that the order for sale was bad. as made 

under seotions.of the Code which did not 
apply to a Scheduled Distriot. They had 
not to eonsider«he applisation of rection 21 
where all fhe mortgaged property was 
within dhe jurisdiction of Courts governed 
by the. Oode of Civil Proeedure, ! 


As regards the sesond question, seation. 21 
forbids any appella'e or revisional Court -to 
allow any objestion as.to the plase.of saing 
unless it was taken. in the original.Oourt: and 
even. then unless there was a oonsequent 
failure of justice. The effect of: the section, 
in my opinion, is that objestions whieh. the 
Appellate or Revisional Court is thereby pre: 
eluded from allowing must be oonsidered 
sured for all. purposes unless taken before 
the passing of the deeree in the original Court. 
. The ordinary way of questioning w dearea 
passed without jurisdiction is on appeal 
or in revision, and if this is forbidden, & 
Court of first instance sannot in execution do 
that which the Appellate or Revisional Court 
ig precluded. from. doing. - 

In view of the above answers fo questions 
one and two, question three would not arise 
but for & further question raised by Mr, A. 
Krishnaiwami Aiyar ata late stage of the 
argument. He oontended that, admitting 
that section 21 applied to suits about. ime 
moveable property, it dealt only with the. 
original iostitution of a suit and not with. 
the prosesution of the suit in a wrong Court 
after the abolition of the Court in whioh 
it had been properly instituted. In support 
of this eontention he rélied on the fact that. 
section 2r requires ihe objeotion to be taken. 
‘in all sases in which issues are settled at 
or before sush settlement” as showing that 
the sestion was not intended to apply to 
an objestion, sush as the present, which 
only arose after the settlement of issues on, 
the abolition of the Madura Subordinate 
Court and could not have been taken at or 
before such settlement. It is unnecessary to 
consider whether those partienlar words may 
not be read as applying only to cases where 
itis possible to take the objeotion at or 
before the settlement of issuep, and whether. 
the words "place of suing” ‘are’ not wide 
enough to inolude objestions to the place of 
prosecuting as well as of instituting suits. 
Assuming, however, that seotion 21 does net: 
apply, I `am still of opinion that the present: 
desresa sannot be questioned in exeontion.. 
An objection to the jurisdietion is-a ground 
for setting aside the decree and is notone of: 
those questions relating to the “exesution,. 
discharge or satisfaction of the deores” whish , 
are required by sastion 47, to be dealt with: 
in execatioa. Tho prcvision in seotion °225 - 


. of the old Oode that & Court might prooged:;. 
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‘to execute desrees transferred to it without 
requiring further proof, among other thing”, 
of: the jurisdiction of the Court which 
passed the decree, lent tome solour to the 
view that it was open to a Courtto whish 
a decree had baon sent for ‘execution to 
go irto the question whether thé Oourt 
whish passed the decree had jurisdiction to 
do so, and influenced the desisions whioh 
are referred fo in the Order of Reference. 
These words, however, have been omitted 


advisedly in the sorresponding Order XXI, í 


rule 7 of:the new Code. 

Without referring to the statement of 
Objests and Reasons, which is not permissible, 
Krishna Ayyangar v. Nallaperumal Pillai (12), 
we may, I think; infer that these words were 
omitted in the new Code because it was felt 
that -it was not for the executing Court 
to go into questions of the jurisdiction of the 
Court whioh passed the desree, at any rate 
when, .as in the present case, that Court was 
an‘ordinary Court in British India governed 
by the Code; This is the view taken in 
Hari. Govind v. Narsingrao (13) and 
Kalipada Sarkar v. ‘Hari’ Mohan Dalal (14) 
is also a resent authority for the proposition 
that the Court executing the decree sanndt go 
behind it. I would, therefore, angwer the 
third question in the negative. 

AYLinG, J.—I agree. 

Oovrrs-Taorres, J.—I agree. 

M. C. P. 

Reference answered. 

(12) 56 End. Cas. 163; 47 I. A. 88; 38. M. L. J. 444; 
18 A. L. J. 489; 22 Bom. L. R 568; 23 M. L. T. 28 
12 L. W. 92; (1920) M. W. N.419; 43 M. 550; 2 U. P. 


L. R. (P. 0.) 118. 
(13) 23 Ind.” Oas, 123; ` 88 B; 194; 16 Bom. L. R. 
30. 


(14) 85 Ind. Cas, 866; 44 C. 627; 24 ©. L, J, 876; 
21 0. W. N. 1104. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decase No, 129 
or 1918, 
February 17, 1920. >» 
Present :— Justice Sir Asutosh Ohandhri, Kr, 
. and Mr. Justice Newbould, 
BISWAMBAR HALDER- Drais 
APPELLANT. 
versus 
GIBIBALA DARI AND ANQTHER—PLAUNTIFEJ 
cT RESPONDENTS... 
^ Limifation "ANE (4X of 1908), s. 19, "geh. I, Art. 120 
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— that 


—Account, suit for, against ‘karta—Limitation—Applt. 
cability of s. 10, 


A suit for an account against a- karta of a joint 
Hindu family is governed as to limitation by 
Article 120 of Schedule I to the Limitation Act. [p. 
878, col. 1:] 

Inasmuch as section 10- of the Limitation Act 
applies only where property is vested in trust in a 
trustee for a specific purpose and as a karta of a 
Hindu family is not vested with the property 
belonging to the family, that section has no appli; 
cation to a suit against a karta for-an account, [p. 
878, col. 1.] 


Appeal against the deeree of the Sub- 
ordinate Judge, 24 Perganas, dated the 14th 
January 1918. 

Babu Absnash Ohunder Ghose, for the Ape 
pellant. 

Baba Kilaram Banerjee, for the Respond- 
ents. 

JUDGMENT.—There is no sontest now 
that the plaintiff is entitled to one-sixth 
share only. As regards the joint family 
properties, the only question which was 
raised was in  respeot of properties 
Nos. 21, 25 and 27 of Sohedule ka to 
the plaint. We think the learned Sub- 
ordinate Judge has oorrestly found that 
these properties were asquired in the life. 
time of defendant No. 1’s father, Gobinds, 
apparently in the benamz name of Prosonno 
Banerjee, with the income of- zjmalz proper- 
tiee, that, therefore, ib must .partake of the 
nature of a joint family estate, and that the 
plaintiff is entitled to her share therein, 

The next question raised before ns is.as 
regards the acoaunts against the defendant. 
The learned Subordinate Judge has rightly 
held that for the period of Gobinda’s 


manager ent, the defendant No. 1—his son— 


is not liable. Gobinda died on 1314. The 
learned Judge holds, however, . that the 
defendant No. lis Hable to aseount from 
1314 and relies upon the case of Annamalat 
Ohetiy v. Murugasa (1) in which their Lord- 
ships say that the relation between the 
manager of a joint family and the other 
‘members of that family. is not that of 
principal and agent but it is mneh' more 
like that of trustee and cesíut que trust ; and 
he infers from that expression of opinion 
seotion 10 of the Limitation Aot 


. governs suits for account against & karta, 


. He has overlooked that’ sestion 10 saya 


+ 


^ (2) 7.0. W.N 154 26M. D44;8301. A 220; 8 
P, O. J, 528; 13 M, L. J. 287; 6 Bom, L, B. 494 (P. O.) 
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ABBAS t, PREMSUKH DABS. 

ihat.the property must be vested in trust 
in the trustee for a speoijfia purpose ; and 
it. has been -held in this Court repeatedly 
that it does not apply to an implied trust, 
but toan express trust. In no sense can it be 
said thata karta of a Hindu family is vested 
with the property belonging to a joint 
family, -There ig no express provision in 
the Limitation Act as regards such anits 
and it has always been held that Article’ 120, 
whioh providés six‘ years’ limitation, applies 
to such suits. To this extent we vary the 
deeree of the Coiirt below, that is to say, 
the’ plaintiff will be entitled to aseounts 
only for a period of six years prior to the 
institution of the suit. 

- With -this modification, we dismiss the 
appéal with costs, Taking into account that 
accounts for more than six years have 
not been allowed to the plaintiff, we assess 
the hearing fee at rupees two hundered and 
fifty only, ` ; 
; i Decree varied. 


` 
E od 


| ` PATNA HIGH COURT. 

> Szooxp Civit, Aprzan No. 1055 or 1918. ' 
August 1, 1919. 

Present :—Mr, Justice Coutts and 
Mr. Justise Das, 
Syed ABBAS —PLAINTIFF —ÀAPPELLANT 
versus 
PREMSUKH DASS-—-RsPONDENT. 
. Bengal Tenancy Act (VIII B. C. of 1886), se. 58, 61, 
67, 68— Rent, when falls due — Buit to recover rent before 
it falls due, whether premature—Bengal Cess Act (IX 
B C. of 1880), s3, 4, 41—Tenure—“Annual value”, 
meaning of—Hent, tender of— What constitutes valid 
‘tender. . - 


"ii * 


` Jnasmuch as rent under section 63 of the Bengal 
Tenancy Act falls dueon the last day of each 
quarter of the agrioultural year, a suit for rent for 
& quarter instituted*before the expiration of that 
quarter is premature. [p. 878, col. 2.] 

“to constitute a valid tender of rent, what must he 
looked -at - is, .what was tendered by the party in 
default and not what the party olaiming demands; 
if any interest is due atthe time when the tender 
is made, thetender must include interest, [p. 879, 
col. 1. ° 

- M the Bengal Cess Act “annual value" of a 
tenure is the rental, and the road cess-must be 
calculated on that at halfan anna in the rupees, [p. 
978, col, 2.) - 
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Appeal against the deoision of the Diatriet 
Judge, Patna, dated the 20th June 1918, 
modifying that of the 2nd Sub.Judge, Patna, 
dated the 15th Mareh 1918. , 

Messrs. Surnendu Narain Sinha, Bankim 
Ohandra Mitter and Achalendra Nath Das, for 
the Appellant. À 

Messrs. Rajendra Prasad and  Shiveshwar 
Dayal, for the Resbondent. 


JUDGMENT, . 
Das, J. -The appellant is the landlord. 
- The -first point avgued on his behalf is 
that the lower Appellate Court erred in 


soming to the gonelusion that, so far as 
his alaim for the fourth quarter of the rent 
of 1324 is soncerned,, if was premature, 
In our view, the lower Appellate Court 
has taken an entirely eorreet view. It is 
clear that, under seotion 53 of the Bengal 
Tenaney Aot, rent is payable in four equal 
instalments falling due on the last day of 
each quarter of the agricultural year,,: The 
agrieultural year begins with Asasin and ends 
with Bhado. Therefore, the rent for the 
last quarter besame due on the Ist of Assin. 
The sait was, in fast; instituted before the 
lat of Assin. Therefore, elearly, so far as 
the elaim for rent for the last quarter is oon- 
cerned, jf was premature, l 

The second point arises in connestion with 
the road-sess payable by the defendant to 
the plaintiff. -The lower Appellate Court 
has come to the eonelusion that the only 
annual value of the defendant's tenure, so 
far as the present record shows, is the 
rental and the road.cess muat be caloulated 
on that at half an anna in the rupee; and, 
ealoulating the road-sess on that principle, 
the lower Appellate Court has some to the 
'sonelusion that Hs. 14-1-9 is the road-sess 
payable by the defendant to the plaintiff, 
as alleged by the defendant himself, This 
is supported by section 41 of the Cess Ast, 
by the definition of “annual value” in 
section 4 of the Cess Aot, and by the forma 
which are to be found iu that Act. = 

The last point is whether there was a 
valid tender made by the defendant to the 
plaintiff, "We are of opinion that this ques. 
tion has not been determined by the lower 
Appellate Court as it should have been. 
The lower Appellate Court seams to hava been 
of opinion that, as the plaintiff demanded 
damage and not interest, therefore, the tarfder 
was a valid tender by the defeudant. The 
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tender must depend on ‘what is tendered 
by the party in default and not what the 
party claiming has to say about it. If 
any interest was in faot due from the de- 
fendant to the plaintiff at the time when 
the tender was made, then, undoubtedly, the 
tender must jinelude interest. This question 
has not been determined by the lower Ap- 
pellate Court. We are of opinion, therefore, 
that the sase must go back for the de- 
termination only of this issue, and for the 
determination of the appesl on the result 
of this issue. The otber issues have duly 
been determined and will not be re opened. 
Costs will abide the result and will be 
disposed of by the lower Appellate Court. 


Coutts, J.—I agree. 
Oase remanded, 


CALCUTTA HIGH COURT. - 

APPEAL FROM ORIGINAL Decres No, £8 or 1918, 

April 15, 19.0. . 
Present ;— Mr. Justice Rishardson and 

Mr. Justice Greaves. 

: HEM OHANDRA ROY OHOWDHURY— 

PratntTiF¥—-APPELLANT l 

versus 

KRISTO CHANDRA SAHA SARDAR ox 

H8 DEaTH His Heiks AND LEGAL REPRESENTA- 

tver, BEPIN BEHaRY SAHAeSARDAR 


AND OTHER8-— DEFENDAR18— RESPONDENTS, 

Market—Franchise or right to hold market, whether 
exists in Bengal—Traders, rights of—Rival markets— 
Illegal inducements to traders, whether actionable— 
Damages, suit for, maintainability of-—Appeal, second 
—Finding of fact—High Court, interference by, 


A market franchise or a right to hold & market, 
conferred by grant from the. Crown ,does not exist 
in Bengal, nor can such right be acquired by 
prescription, the right to holda market being 
treated as incident to the ownership of land. The 
proprietor of a market has no monopoly or privilege 
"which is entitled to protection and no immunity 
from competitionand the mere fact that his profits 
are diminished. by the establishment of a market in 
ppoximity to his, gives him no remedy at law. [p. 880, 
col. 2; p. 881, col. 1.] : 

It is nobunlawfülfor a trader who has habitually 


used a market for the sale of his goods, to take 
his goods to another market. 

The employment of illegal means, however, in 
the nature of intimidation and physical compulsion 
to induce traders to attend a rival market newly 
established, and so interfering with the peaceful 
enjoyment of the owner of the old market, hither- 
to patronised by the traders, entities the latter to 
a civil remedy by way of a suit for damages but 
he is not entitled to an injunction restraining his 
rival from holding a market on any spocified day. 
[p. 882, col, 23 p. 888, col. 1,] 

Where an Appellate Court has drawn wrong oon- 
clusions of fact from the evidence, the High Court 
will interfere in second appeal, [p. 882, col. 2.] 


Appeal against the deoree of the’ Snbordi. 
nate Judge, 2nd Court, Daees, dated the 9th 
of Ostober 1917, l BE. 

Baba Dwarka Nath Chakraburtty, . Dr, 
Sarat Ohandra Basak and Babu Ramans 
Mohon Ohatterjee, for the Appellant, tug 

Mr, B, Ohakraburtiy, Babos  Gunada 
Oharan Sen and Prokas Ohandra Pakrast,. -for 
the Respondent. di 

JUDGMENT.—This is an appeal .from:tha 
judgment and deeree of the ‘Subordinate 
Judge of Dacos, dated the 9th Ootober 1917; 
The plaintiff is the proprietor of & Aui 
known as the Ramohandradi hat, in tho 
sense that the hat is held within-a revenue 
estate belonging to him and that he 
derives certain profits from it. The 
Sardar defendants are neighbouring pro. 
prietors and, in February, 1 12, they set up 
a Dew katat Gopaldi, within two miles of 
the plaintiff's kat. There is some oontro- 
versy as to the details cf the sireumstanoes 
in which the new hat same to be established, 
The main faete, however, are not in dispute. 
In the plaintiff's hat, the right of oolleeting 
the dnes payable by the stall-holders was 
farmed ont to Ijaradars. One of these 
Ijaradare was Govinda. Chandra Dhur, 
Amongat the people who had stalls were a 
number of Jugis, or cloth sellers, of whom 
Bome are 60-defendants with the Sardars in 
this suit. It appears that the Jugis felt 
themselves aggrieved beoansce the Ijaradar 
Govinda was eellesting subecriptions for the 
celebration of the Kali Puja ata rate double 
the rate which had prevailed in previous 
years. The Jugis, or some of them, in 
deputation, went to the pleintiff's Naib, 
Kausiki Charan Ohakraburty, and preferred 
a complaint. If we aéogpt the plaintifi’s 
version of this part of the case, as we may 
without the result being affected, the Jugis 
not only eomplained ‘of having to pay the 
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subsoription demanded from them but also 
demanded the, “dismissal” of the Ijaradar. 
The Naib having refused to dismiss the 
Ijaradar, the Jugis, who had previously 
approashed the Sardar defendants, went on 
the next market day to Gopaldi and began 
gelliug their cloths there. That was the 
origin of the: new hat whish, like the Rim 
Chandradi hat, has sinse been held every 
Thursday. It is not now disputed: that the 
Sardars did mush to encourage traders to 
oome to their market-and. the result was that 
their hat flonrished with a corresponding 
dliminution in the profits whioh the plaintiff 
reseived from his hat. l 

"Tn the period following the establishment 
of the new hat, affairs took the course which 
they often take in these cases. There were 
breaches of the pease between the rival 
parties or, at any rate allegations, of breaches 
of the pease whioh ‘led to proceedings in the 
Criminal Courts in the nature of & brelici- 
nary trial of strength. It was not till these 
proceedings had ended adversely to the plaint- 
iff, or those siding with him, that in 
Novembar, 1914, he instituted the present 

it. | 
E his plaint the plaintiff alleged & con. 
spirasy between the Sardar defendants and the 
Jugis, and the employment of illegal 
means for the purpose of inducing traders to 
attend the Gopaldi kat and not to a;tend the 
Ram Chandradi hat. On this fooling, plaintiff 
elaimed damages. He also prayed for a 


permanent.injunstion rastraining the defend. 


ants from doing various things. The injuns- 
tion was to restrain the defendants not only 
fromemploying illegal means but also from 
holding a market or hat on Thursdays or on 
any other day at.. Gopaldi or any other 
plase within two miles of the plaintiff's 
"E the Court below, the learned Subordinate 
Judge found that the Jugis had in faot 
approached the Sardars before they began 
selling their goodea. at Gopaldi, a A ading in 
the pleintiff's favour whish may again be 
aecepted without harm to the defendants. 
He also found that the Sardar’s peons had 
in faot engaged themselves in persuading 
people to desert the old hat and attend the 
new one. Heoame; however, to the osn- 
elusion that there was no combination ba- 
twoen the Sardars and the Juzis amounting 
to an actionable eoispirasy, and that the 


condast of the Sardars, or their peons, was nob : 


wrongful or-illegal. He, therefore, dismissed 
the plaintiff's suit 2n foto. The plaintiff has 
aprealed: "e 

Now, I may say at onee -that there were 
tw. points on which we did not think it 
necessary t2 sall on the learned Counsel for 
the Sardar defendants for a reply, The first 
point is the somewhat shadowy claim set np 
by the plaintiff, that his hat is a very ansient 
hat and that, on that ground, he is. 
entitled to some spisial protestion. It is ture 
that the hat has existed for a considerable 
time and it -also appears that it is shown on 
the Revenue Survey Map with the date 1726 
below it. Beyond that, however, there ara 
no materials whioh carry the history of the 
hat back to the Permanent Settlement and the 
Subordinate Judge has found that the evi- 
dense does not establish that it existed at 
that time. Even if it had been shown that 
the hat was in existence in 1793, the ease 
of Rakhal Das Addy v. Durga Sundari Dasi (1) 
would bea somplete answer to the plaintiff's 
claim, [See also Nanda Kumar v. Emperor 
(2)] In this part of Indie, there appears-to 


be no such thing as a market franshise or a 
right to hold a market, sonferred by grant 


from the Crown, At any rate, a0 far as we 
are aware and as the learned Vakil for the 
plaintiff has been able to inform ue, there-is 
no authority whioh affirms the existence of 
Bush a right and no authority whieh counte. 
nances the asquisition of any such right by 
presoription. 

It might. possibly be expedient that mar. 
kets should be regulated by some system of 
licensing, But that raises a question of 
polisy which is outside the provinoe of the 
Courts. In England, it is said, no one oàn 
hold a market without a liaense from the 
Crown and the reason has been thua stateds 
"The reason why a market or fair cannot be 
holden without a grant is not merely for the 
sake of promoting traília; oommerse, but 


also, for the like reason as in the Roman, 


Law, for the preservation of order, and preven- 
tion of irregular behaviour; Ubi est multitudo, 
ibt debet esse rector.’ The words aro those 
of Mr, Justise Wilmot in Rex, v. Marsden (3) 
and they were cited in the House of Lords 


(1) 17 O, 458; 8 Ind. Deo. (x. a.) 845. 
(2)11 0; W. N. 1128; 6 Or. L. J. 321, E. 


(3) (1765) 8 Burr. 1812; 1 W, Bl, 679; 97 E. 


R, 1113, 


f 
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' in the oasa of Hammerton v. Earl of Dysart 


In Bengal the right to hold a market ia 
lreated as inoident to the  ownerahip of 
land. A proprietor may set upa market in 
proximity to his neighbour's market without 
infringing the maxim, Sic utere tuo ut 
alienum non lædas. The proprietor of the old 
market has no monopoly or privilege which 
is entitled to protestion and no immunity from 
ieee [Hammerton v. Harl of Dysart 

(4).] He has no remedy at law merely because 
his profits are disminished. 

That is not to say, however, that the 
setting up of anew market in proximity to 
an old market is not regarded as an unneigh- 
bourly aot, It almost necessarily leads to 
friction and sometimes toa state of things 
whieh may not inaptly be described asa 
state of hostilities ending in an appeal first 
to the Criminal, and then to the Civil 
Courts, 


The sesond question on whioh we thought 
it ünneeessary to oall on Mr. Byomkesh 
Ohakraburtty ooncerns this suit as a suit 
against the Jugi defendants. Here, again, 
I agree with the learned Subordinats Jadge. 
On the materials before us, I agrep that it 
sannot be said that the Jugis were guilty 
of any wrongfnl sondust. They were at 
liberty to goin deputation to the plaintiff's 
Naib and somplain of sondust on the part of 
the Ijaradar, Govinda, which they sonsidered 
harsh and oppressive. They may have gone 
rather far in asking for tbe "dismissal" of 
Govinda but they did nothing to enticle the 
plaintiff to damages. It was said that it is a 
wrongful aab for one person to induce 
another to-break his sontrast with a third 
person, and it was argued that the request 
made to the Naib, coupled with the Jugis 
going to the Sardars and arranging for the 
establishment ofa new hat, was evidense 
that both the Sardars and the Jugis were 
parties to an aotionable conspiracy. The 
position cannot ba sustained. In the first 
place, there was no breach of any osontract 
between the plaintiff and the Ijaradar, and, 
secondly, the Ijaradar is not a plaintiff in 
this suit and olaims no damages from the 
Jugis or anyone else, When one man is 


(4) (1916) 1 A. O. 67 at pp. 63, 83; 85 L. J. Oh. 33; 
13 I? T. 1032; 80 J. P, 97; 18 G G. B, 1265, 62 S. 
J, 605; 31 T. L.«R. 592, 
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indused to break his contrast with another 
it is the latter who may have a right to 
complain, In any oase, the question would 
arise whether the astion of the Jugis was 
justifiable in the cironmstanses { South Wales 
Miners’ Federation v. Glamorgan Ooal Company 
(5)). The request, therefore, made to the Naib 
gives the present plaintiff no sause of action 
against the Jugis. So, again, if it was lawful 
for the Sardars toset up a new fat, any 
combination between them and the Jugis 
for that purpose was not in itself unlawful, 
Finally, it is not shown, or even suggested, 
that the Jugis were parties to or were In 
any way soncerned in the unlawful conduct 
attributed to the peons of the Sardars, In 
my opinion, therefore, as against the Jugis, 
the suit was property dismissed and the appeal 
fails, 

There remains the question of the sonduot 
of the peons, which I may State i in the words of 
the Subordinate Judge:— Whether the Sardar 
defendants resorted to forae, violense or im- 
proper threats for preventing people from 

going to the plaintiffs fat?” In that eon. 
neotion, the plaintiff examinéd a large number 
of witnesses. If their evidence be acsepted, 
the methods of inducement employed by the 
peons were of the oruder kind, inoluding 
actual physical compulsion or ooeroion, which 
some without diffioulty within the expressions 
used in the line of oases from the 
Mogul Steamship Oo. v. McGregor (6) 
onwards, to denote illegal methods of . oarry- 
ing out objests whioh may in themselves be 
lawful. Now the Subordinate Judge has 
not entirely disbelieved or rejected the testi. 
mony of these witnesses. He has nosepted 
their testimony up to & oertain point and he 
has only dishelieved them when they speak to 
eonduoet on the part of the paons whioh was 
obviously nolawful. We were taken through 
the whole of the evidense on this part of the 
case and ib seems to me quite impossible to 
minimize the forse of that large body of 
evidenae. If would take too long to go 
through the depositions in details, I was 
specially struck by the evidences of the 
ferry-map, Hari Majhi, who plies a ferry at 
Gapaldi and by the evidence of the paddy 


(5) (1903) A. 0. 239; 74 L. J. K, Bt 525; 92 L, T, 
710; 53 W. R. 533; 21 T. L. R. 441, 

(6) (1893) A. C. 25; 61 L. J. Q. B. 295; 06 L, T, 

1; 40 W. R. 837; 7 Asp. M. O. 120; 66 J, P. 101, 
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. dealers, Abbas, son of Daya Gazi, and Tomiz- 
.uddi. There is also the witness Agaraddi 
who used to ‘sell-paddy atthe Ramohan- 
dradi hat His evidence is of some import. 
ance becanse, if assepted, it sorroborates not 
. only the evidenoe of the ferry man but also 
the evidence of the plaintiff’s Naib, Kausiki 
Mohan; and the plaintiff's servant, Bhikaram 
Das. .Having: heard what both sides had 
“to say on all this evidence I was left with a 
strong impression that a certain amount of 
actual physical violenne—coersion or compul- 
sion— was in fact used by the peons of the 
Sardars for the purpose of furthering the 
interest of their masters, the proprietors of 
the new hat at Gopaldi, 

It was argued for the Sardara that the 
question was one of fast and that a Court of 
Appeal should be slow to differ from 
the trial Court on a question of fact depend- 
ing on the oredibility and  veraceity of 
witnesses. No one disputes that as a general 
proposition, But there are cases where the 
trial Judge has approached the evidence 
froma wrong standpoint or has applied fo that 
evidence wrong standards of probability or 
improbability. If a trial Judge says that a ser. 
vant speaking for his master ought never to 
be believed, the Appeal Court is not obliged to 
aosept his estimate of the servant’s evidence, 
In such a oase the question is not merely 
& question of the credibility of the particular 
witness, The witness has not been given a 
fair ohanoe. There are verdicts or findings 
whioh are contrary to the weight of the 
evidence. In the present case, as I have 
said, the learned Subordinate Judge 
has gone some way towards accepting 
the evidence of the witnesses, His 
sonclusions are thus stated :—'' The Sirdars 
employed a number of men at the hat and 
fed them at Hanif’s house. It was stated 
that these men used to keep order at the 
hat, But from their own witness it was 
elicited that only two or three of them used to 
work at the kat. So it may’ be inferred that 
. the others remained round abont the hat 
for picketing and persuaded people to attend 
the new kat. But it is not likely that men 
thus employed on daily wages ran the risk of 
being hauled up before the Criminal Court 
by applying forée or sommitting assault; and 
the evidence’ as diseussed above does not 
also establish the story of assault,” 
The Subordinate Judge, therefore, finds 


the peons were employed, or em- ' 
ployed themselves, in picketing for the 
new market. In the view I take, it 
is not necessary to consider whether peaceful 
picketing or the mere aesosting of people on 
the high way in order to resommend and invite 
them to attend the new market would be 
an actionable nuisanoe for which the plaintiff 
would be entitled to damages. Batitis obvious- 
lya short step from such picketing to picketing 
accompanied by soeraige or intimidating threats 
or the use of physical forse to pull or push 
men towards the new market The Subor- 
dinate Judge says that itis improbable that 
men employed on daily wagea would run the. 
risk of being hauled up before the Oriminal 
Oourt by applying sush forae. Two of the 
peons were examined for the Sardars and we 
hava it from both of them, Abu Rahim and 
Jamir ud Din, that they get, not daily wages 
but monthly wag3s, and [ entirely dissent 
from the Subordinate Judge's view that it 
is improbable that the peons would resort to 
avy degres of fores, On the contrary, ib. 
seams to me exceedingly probable that the 
Sardars’ paons would be z3alou3 for their 
masters and would not be too niob or too 
gerupulous in the means whioh they employed. 
If they were taken before the Magistrate, 
they would expeot their masters to fight their, 
oases for them, On the evidenos and in the 
ecireumstanges, [ differ from the learned 
Subordinate Judge’s conclusion, and find that 
illegal means, in the nature of intimidation 
and physieal-compulsion, were employed to 
induce traders to attend the new kaé, 

Then, what is the result? The conspiracy 
between the Jugis and the Sardars alleged 
by the plaintiff is not established. No son: 
spirasy is oharged between the Sardars and 
the peons, but the Sardars are undonbtedly 
responsible for the sots of the peons as sota 
sommitted within the seope of their employ- 
ment. The plaint is wide enough to sover 
a claim against the Sardars for damages on 
that footing, The aeta done were unlawful 
in themselyes. They were not only intended to 
injure the plaintiffs! hat but sueh pesuniary 
injury was their natural consequence and did 
in fact ensue. One purpose of the law is to 
prevent persons from attaining lawful enda 
by unlawful means and, in my opinion, the 
pleintiff in the present ease was so infer- 
fered with in the peaeeful enjoyment of *his- 
hat as to entitle him to a civil remedy by way - 
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-of a suit for damages, If the eontrary bo 
held, the peons might repeat their unlawful 
asis with impunity. The individuals 
threatened or molested, provided that no 
great violense was used, would be slow 
to take proceedings against  inBuential 
landowners like the Sardars or against their 
servants, 

As io the amount which the Sardars 
should be sondemned to pay, the Subordinate 
Judge has found that the plaintiff suffered 
loss to the extent of Rs. 900 a year. With-* 
out suggesting that it is possible to fix the 
damages precisely, ! would allow the plaint- 
iff damages at the rate of Rs. 900 a year 
for the period from February 1912 to Novem- 
ber 1914, 

As to the olaim for an injunetion; as the 
law stands, the plaintiff is eertainly not 
entitled to an injunotion restraining the 
Sardars from holding a hat at Gopaldi or 
from holding the hat on Thursdays. If the 
plaintiff had come to the Oivil Court earlier, 
he might have been entitled to an injuno- 
tion restraining the defendant Sardars and 
their servants from employing illegal means 
to prevent attendance at the plaintiffs! kat. 
The evidence, however, is olear that after 
1913, probably after January 1913, no aeta 
of violense were sommitted by the Sardars 
or their servants, That being 580, the 
claim for an injunetion must be rejested. I 
am prepared, however, to leave it open to 
the plaintiff to apply for an injunetion if 
osoasion should arise for his doing so in the 
future. 

There remains the question of sosts. The 
appeal will be dismissed as against the Jugi 
defendants. They have not appeared in 
this Court and are not entitled, iue 
to any costs here. They are entitled, howe 
ever, to the sosts ineurred by them in the 
Court below. As to the Sardar defendants, 
the trial has been eomplieated and lengthen- 
ed by extravagant olaims on the part of the 
plaintiff. The plaintiff is not entitled to 
his full sosts, oither in this Court or in the 
Court below. I think the reasonable order 
to make is that the plaintiff should get half 
his sosts from the Sardar defendants in 
both Courta. 

GgaAVES, J.— As we are differing from the 
learned Subordinate Judge on a question of 
fast,eand that after a long and eareful trial 
and the exhanstive judgment, I want to 


add a few words to the judgment that has 
just been delivered. As has already been 
stated, the plaintiff's kat at Ramohandradi 
was started many years ago and the Subor- 
dinate Judge has found that it was in a 
flourishing sondition at the time the rival 
hat was started bringing in an income of 
some Hs. 1,2C0 a year. The defendants’ hai 
was started by the defendants Nos.1 to 6 in 
February 1912 and thie suit was not instituted 
until the 18th November 1914. It is, there- 
fore, open to comment that the plaintiff has 
been guilty of delay in enforeing such sivil 
remedy as he is entitled to. Now, the suit 
was based on the eontention that the haf 
started by the Sardar defendants at Gopaldi 
was the result of 4 conspiracy between them. 
selves and the Jugi defendants to ruin the 
plaintiffs hat at Bamehandradi. Various 
reliefs were slaimed in the suit, and it is not 
necessary to refer to them in detail. The 
defences put forward were that the slaim waa 
barred by limitation, that thera was no 
conspiracy established and that the deoline 
of the plaintifs’ hat was due to other reagona 
than the sompetition of the kaf of the Sardar 
defendants. The Judge has found that 
there was no conspiracy, and in this we agree, 
and it is not necessary to deal with that 
part of the ease. He-has also held that no 
grant of the hat oan be inferred and we 
agree with him in that finding also, He 
has found that no unlawful means or forog 
was used by the Sardar defendants to prevent 
the Hatnurias from attending the plaintiff's 
hat at Ramohandradi and this is the ques. 
tion which really arises on this appeal, Se 
far as the defence is coneerned, the question 
of limitation has not been pressed before 
us and Counsel for the respondents admitted 
that the date of the diseontent which indus. 
ed the Jugi defendants to leave Ramoehand: 
radi wag not the time of Durga Paja but 
the time of Kali Puja. So no question of 
limitation really arises. The lower Court 
has also found in favour of the plaintiff that 
the decline of his kat was not due to the 
eauses alleged by the defendants but to the 
competition of the kat established by the 
defendants Nos. 1 to 6. There are one 
or two passages in the judgment of the 
lower Court to whish I think, referense can 
be made, The first passage will be found 
at pags 515 of the printed paper-book, 
Volume II. The learnad Subordinate Judge 
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says, “There can be no doubt that the plaint- 
iff has suffered substantial losa in sonse- 
quense of the establishment of the new hat, 
The primary eause of the break up was no 
doubt the dissontent among the .traders 
originating in the oppressive and unsympa- 
thetis conduet of the plaintiffla ljaradars 
and officere, butit ia- oertain that, unless a 
new hat had been established, the traders, 
though swarting under a sense of injustice, 
"would have continued to attend the hut.” 
Then, at page 522, oasurs this passage:— 
*" The Sardar defendants established the new 
hat with the eo operation of the Jugi defend- 
ants who assured them that they would 
attend the new kat in preference to the plaint- 
iff'shat" Then the Judge found that there 
was no proof of pressure so far as the Jugis 
wé soncerned cr any improper sondust on 
their part. Then comes the following passage 
at page 538:—' The only question to be 
decided now is, whether the Sardar defend. 
ants resorted to forse violence or impro. 
per threats for preventing people from going 
to the plaintifi’s hat.’ At pages 540 and 
541, the learned Judge states his reasona for 
arriving at tbe conclusion that there was no 
violence or threat used by the Sardars. He 
says that these defendants used persuasion 
or offered favourable terms, that there was 
ppketing about the hat to perauade people 
to attend the new hat and that, upon the 
evidence, the story of assault is not establish. 
ed. At page 545 he expresses his doubt 
that the Sardars would have been able hy 
forcible means to bave kept away from the 
plaintiff's hat some five or six thousand people 
and at page 550 he states his sonolusion that 
it has been satisfactorily established that 
there was no other cause for the break up 
of the plaintiff's hat except the discontent 
of the traders and the persuasion used by the 
defendants, The last passage to which | 
desire to refer is to be found at page 552 and 
it runs aa follows ;—' At the present time the 
Sardar defendanfs are not adopting very 
proper methods to sesure attendance to their 
hei. Therefore, the only question that 
really arises is whether the Judge was right 
in the eonolusion whioh he drew from the 
evidence, namely, that there was no foree or 
violence or illegal means employed by the 
Sardar defertants to induce people to attend 
their hat in preferqnee to attending the kat 
at Ramobepdradi, Jn the judgment that bas 
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just been delivered, the evidenee has been. 
carefully considered, There are a very large 
number of witnesses examined in the ease on 
this point. Their evidense was referred to 
by the learned Vakil who appeared for the 
appellant and it was again referred to by the 
learned Counsel who appeared for the Sardar 
defendants. S:me comment was made with 
regard to these witnesses that many of them 
were either servants or tenants under the 
plaintiff and that ther evidence must be 
But, even apart 
from this, it appears to me that there is 4 
sonsiderable body of evidence, in support of 
the plaintifa case, namely, that of Karan 
‘Ali, Abad Ali, Abbas and Tomiauddi who, as 
far as we can see, are independent witnesses 

and, agair, so far as the boatman whose 
evidence has already been referred to, namely, 
Hari Msjhi, is concerned, although he is & 
tenant of the plaintiff, he is on his own 
evidence, receiving a pay of Rs. 40 a year 
from the Sardar defendants: for ferrying 
people to the hat at Gopaldi. It seems to 
me, therefore, that it is impossible to throw 
aside, as the learned Subordinate Judge has 
done, this large body of evidence and to 
eay, in face of the fast that admittedly a con- 
siderable number of persons were employed 
by the Sardar defendants not merely for 
keeping order in the kat itself but for the 
purpore of pisketing or persuading people to 
go to their hat, that there was no forse or 
violence used more than was justifiable by the 
Sardar defendants. It does not seem to me 
that we are really differing from the Bub. 
ordinate Judge in any finding with regard to 
the oredibility of the witnesses who appeared: 
before him ; but we are rather differing from 
the conelusion that he has drawn from 
the evidence with regard to the forsee or 
violenoe used in the ense. Speaking for myself, 
upon the evidenoe whioh has been referred to, 
Ifail to see how it is possible to arrive. 
at the cunolusion that there was not a 
certain amount of foros or violense used hy 
the Sardar defennants, That being so, 
the only question that arises is whether 
damages have been suffered by the plaintiff 
and this the learned Subordinate Judge has 
found. The other question that arises is 
whether,.upon sush facts, a sivil remedy is 
open to the plaintiff in the suit. Mr. Chakras. 
burty on behalf of the respondentsehas. 
argued that the only remedy under ‘sireumi 
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Blanees of this kind whiah is open to the 
plaintiff isa resort to the Criminal Court and 
he has referred us to various oriminal eases 
“that were instituted on both sides. [ should 
be very loath fo come to the ceonslasion that 
when one has a right to property of the 
nature of a hat and when forse or violence 
or illegal means are used for preventing 
people from soming to that hat by the rival 
hat owner, there is no remedy in the Civil 
Court either by way of damages or by way. 
of injunetion. We have been referred, in the 
eourse of this ease, to various English oases 
many of whioh are somplisated so far aa 
this case is eonserned by the faot that they 
relate to trade disputes. The latest sase in 
whiah the various sases are discussed is 
the ease of Prati v. British Medical Associa- 
tion (7), Mr. Justies MaCardie oonsidered 
there all the aases of actionable sonapiracy 
and so on that had been dealt with by the 
English Courts, I read from his judgment 
at page 260 in which he states as follows:— 
The true principle of the eommon law had, 
I think, already been indisated in Garret v. 
Taylor (8) and Tarleton v. M'Gawley (9), and 
the inoident of conspiracy seems to add 
nothing of direct juristic relevanes to that 
prinsiple. In my opinion, the rule of law 
is reasonably olear that a single person, or 
a body of persons, will sommit an aation- 
able wrong if he or they infliet actual 
pesuniary damage upon another by the 
intentional employment of unlawful means 
to injure that person’s business even though 
the unlawful means may not oomprise any 
spesifis ast whieh is psr se actionable.” We 
were also referred to the oaze of Lyons & Sons 
v. Wilkins (10). There Lord Jostide Chitty 
in delivering his judgment stated that ' the 
aats of watehing or besetting.here proved in 
referenee to the 4th sub section aud done 
with the view mentioned were acts in them- 
B3lvea unlawfulat common law and are not 
made lawful by the Lsgislature. In my 
opinion they constitute a nuisanse at com. 
mon law." It will, therefore, appbar that, 
according to the doetrins of sommon law, 
apart from  violense, mere besetting or 


(7) (1919) 1 K, B, 241; 88 L. J. K. B. 628; 120 L. 
T. 41; 03 8, J. 84; 35 T. L. R. 14. 
. (8) (1620) Cro. Jac. 557, 79 E R. 485. 
- (99€ 7983) 1 Peake N. P. C. 270; 8 R. R. 689, 
. (10) (1899) 1 Oh. 255; 68 L.J. Ch. 146; 79 L. T. 
109; 47 W: R, 291; 63 J. P, 339; 15 T. L, R. 128. 


watehing may by itself be aetionable. I 
think there is some foree, however, in the 
argument that Mr. Chakraburty has address- 
ed to us as to the applisation of the prin- 
oiples of a oase of this kind to the present 
aage, There, there was a trade dispute. 
Here, it is a dispute between two rival hit 
owners; and the question is whether a rival 
hat owner is justified in indusing people by 
means of persuasion to attend his market 
or shop and tn dissuade people from attend. 
ing the market or shop of the rival owaer, 
There is no doubt that he aan do ro 
and the only diffisulty arises when the 
line is overstepped and forse and unlawfal 
means are adopted as, I think, has happened 
in the present qase. I have nothing more ta 
add exeept that [ agree with the sonslusioi 
of my learned brother as to the measure of 
damages and the order whioh he has mala 
with regard to the sosta of the oase. 
Appeal dismissed, 
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Mr. Justice Spencer. 
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Civil Procedure Code (Act V of 1908), s, 80—~ 


Publis Officer, suit against, for act done in official 
capacity —Notice, whether necessary—' Act," meaning o. 


" In the absence of a notice under section.80 of the 
Civil Procedure Code a suit will not lie against a 
public officer in respect of any act purported to be 
done by him in his official capacity. [p. 889, col, 1; 
p. 890, col. 2.] : e 

The term "act" in section 80 inoludes a threat to 
do a future injurious action when that threat is 
conveyed throughthe performance of any action, such 
as speech, writing, sending a notice or message and 
80 forth. [ p. 888, col. 2; p. 890, col, 9, 

Sesond appeal againat the desree of the 
Court of the Subordinate Judge, Bezwada, 
in Appeal Suit No, 51 of 1918, preferred 
sgainst that of tha Court of the Distriet 
Mansif of that plase, ín Original Suit 
No. 890 of 1916, 
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1 FAOTS appear from the judgment. 

£: The ‘Government Pleader, (Mr. F. 
Ramesam), for the Appellant.—The lower 
Courts erred in granting the permanent 
iniunetion from the mere fact that the 
publia worshipped the image in the site 
belonging to Government. No sustomary 
tight ean be acquired in respect of another 
person's property. Even if such a right oan 
legally exist, there is no proof here of long 
user of the right by the villagers, nor that 
the worship was so open as to constitute a 
customary right. The lower Oourts have 
eonfused customary rights with sustomary 
easements, Palentandi Tevan vw. Puthtran- 
gonda Nadan (1), relied on by the Subordinate 
Judge, is a oase of oeustomary easement. 
Continued worship of an objest standing on 
another man’s property cannot oreate a 
eustomary right. 

Next, the suit does not lie for want of 
notice required by section £0. The sestion 
does not exeept suits for injunction. It may 
be a hardship and will prevent immediate 
relief being obtained in sases of urgenoy, 
but that is a matter for the Legislature. See 
Secretary of State v. Kalekhan (2) and Saman 
thala Koti Reddi v. Fothuri Subbiah (3). 

Mr. P. Narayanamurthy, for the Respond- 
ents.—The plaintiff is only seeking to enforce 
a oustomary right. Such rights are resog- 
nized in seetion 4 (b) of the Easements Aot. 
Long sontinued worship of an object situate 
in another man’s property with the know- 
ledge and without the dissent of the latter 
will create a eustomary right. 

‘As the suit is for an injunotion, notice ia 
not necessary under sestion E0, Civil Pro- 
‘cedure Code, where the relief slaimed is 
injunction, and the withholding of that 
relief by a Rule nist in the first instanoe will 
ause irreparable injury, notice is unuesessary 
under the srestion. Agaiv, the suit is not for 
any ast done by the defendant but for a 
threatened injury, To such a oase seotion 
80, Civil Procedure Code, does not apply. 

JUDGMENT. 

SADASIVA Alrak, J.—The defendant, who is 
described in the plaint as a Government 
‘0 foer, (namely, the Superintending Engineer, 


: a) 20 M. 389; Pua Dec. (N. s.) 277 

{2) 16 Ind: Cas. 947; 87 M. 118; (1912) M.W. N. 
"786: 23 M-L. J. 181,12 M. L, T. 224, 
" (8)46 Ind. Cas, 86; 41 M. 702; 7. L, W. 586; 84 M, 
L. J, 494; 28 M, L, T. 867; (1918) M. W, N, 414. 


2nd Cirele, D. P. W., residing at Bezawada) 
is the appellant before us. 

This suit for injunstion (among other 
reliefs) was brought against him beenuse 
(aesording to the plaint) the defendant in 
his official oapasity attempted to remove a 
dilapidated Ganapathi Image, whieh had 
been placed on a site which has been 
found by the lower Appellate Court to 
belong to the Government, The imago itself 
also has been found by that Court to bslong 
to the Government. The Court, however, 
found (see paragragh 13 of its judgment), 
(1) that some sortof worship was being 
done to the said idol for a long time, 
even when the idol lay half buried in the 
ground, it having been raised up and placed 
on & platform only in 1915; (2) that to 
establish asustomary right, it was not neeos- 
sary that there should be enjoyment for 
over 20 years orthe like. The lower Court 
further said, “even supposing that the 
enjoyment claimed does not go so far baok 
as to 1872 or 1873, still, I am of opinion, 
on the evidenee on record, that there was 
euffioient enjoyment for the acquisition of the 
sustomerry right by the plaintiffs” that is 
the right to worship the idol at the place 
where it now stands, On these grounds the 
lower Appellate Court confirmed the perma. 
nent injunstion granted by the District Munsif, 
Several grounds have been taken in the 
memorandum of second appeal: but I shall 
deal with only three of them, namely, grounds 
Nos. 7, 10 and 11, 

“7, Tbe Courts below ought to have held 
thatthe suit is barred for want of notice 
urder section 80 of the Civil Prosedure Code, 
The essbs relied on by the lower Appellate 
Court do not apply and are not correatly 
desided. di 

"10, The lower Appellate Court erred 
in finding that the so ealled sustomary right 
of the plaintiffs is made ont.” 

"11. There sannot be sush a sustom as 
is set up by the plaintiff. There is "no 
legal evidence in support of the custom 
set up. The finding of the lower Appellate 
Court in paragraph 13 of its judgment i is 
unintelligible.” 

I shall deal, shortly, with grounds Nos. 
10 and 111 ‘shall not go into the ques. 
tion whetbers eustomary right in the Hindu 
publio to worship an idol belonging to a 
third person, and placed on “a site belong: 
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“ing to that third person, oan be legally 
acquired or proved, as my mind is not 
quite made up on that point, Assuming 
that such a eustomary right oan be proved 
by the faot that the owner of the nite 
and of the idol had allowed suoh worship 
to be carried on for a snfficiently long 
‘time by the Hindu publio, I am olear that 
the proof required by the Oonrts, espesially 
where the owner of the site and the idol 
is not a Hindu must be very olear and 
strong. (The Government being neutral im 
religion is of course not Hindu in re: 
ligion.) The length of time must be son- 
siderable and the sots of worship must 
be very open and sush as olearly indicate 
to the owner that the worshippers have olaim- 
ed the right to oarry on the worship 
openly and as a soustomary right. Para- 
. graph 13 of the lower QConrt's judgment 
is vague and indefinite, It does not set 
out the partioular aots of worship, or the 
length of the enjoyment of the alleged 
right or whether the acts were such as 
to give notise to the Government that the 
worship was oarried on, as of right, The 
Distriot Munsif finds (see page 13, line 40 
of the printed papers) that it was in 
July 1915 that the platform fore the idol 
was erested, evidently by the D. P. W. 
itself, and that the image whioh had been 
lying half buried was raised up and plased 
on the platform.. The site of the idol had, 
therefore, baen ahanged at least vartically. 
P. W. No. 2 himself says in Saptember 1917; 
"Daring the last 2 or 3 years worship is 
being carried on, on a "grand soale.” Before 
that, &esording to Exhibit I, oosoanuta used 
to ba broken before the half buried Ganesa, 
by passing worshippers. Suah worship is even 
done to peepul and ‘margosa trees standing 
on Distriot Board roads and Municipal roads 
by some devout Hindus and it would be 
dangerous to hold that the  Munioipaliiy 


or the Distrio Board is not entitled to out 


chem down, if sueh eutting is required to 
widen the roads or for any other lawful 
purpose. I shall, however, not express any 
final opinion on this matter and, even if 
if is nesessary to some to a sonelusion on 
this point, [ should hesitate to accept the 
vague finding of the lower Appellate 
Court, on the necessary fasts to be proved 
antl would eall for a more detailed and 
definite finding, as to. the times, places, 


nature, extents and qualities of the. acts o£ 
worship. As tothe length of the enjoyment 
required for the asquisition of a onstomary 
right (also loosely called , customary 
easement”), I remarked resently that though 
no pariod is mentioned in the Limitation 
Ast for the asquisition by the publie of 
a oustomary right by long enjoyment, 
Courts will be welleadvised if they require at 
least 20 years’ uninterrupted and aoquiessed 
enjoyment to establish such a oustomary 
right in the public, the owner having 
knowledge of such an p es (See Second 
al No. 722 of 1919). 
go ees it appears from Exhibit III (5), 
paragraphs Nos. 3 and 4, that the image of 
Ganesa had gone out of the proper form, 
which the Agamas required for an imaga 
of one of the higher 5 deities, namely, Sun, 
Ambika, Vishnu, Ganesa and Maheswara to 
form an appropriate object of publie worship. 
Paragraph 3 says: further we have not 
got any kind of Dharmakartaship. to the 
said stone image, We propose repairing the 
same a3 an aot of charity fo give proper 
form to the said image, Therefore, we do 
not possess any kind of right. We, therefore, 
pray for orders, to repair the same, 
"Further, by the words please to consider! 
we mean repairing only these, namely, the 
trunk, eyes, saared thread, hands, ears, lega, 
14 . 
neo fact, it appears from the dosumantary 
evidenca that a new trank had to bə pro. 
vided’ for the idol, It is an arguable 
question whether an image like this, which 
had been buried long under the earth and 
whioh was found in an excavation whish 
was touahed by other religionista and which 
belonged evidently to a Siva temple probably 
destroyed by Mussalman invaders oan be 
elaimed by a Hindu as an objeot of temple 
worship, till it is properly repaired and 
Ashtabandhanam ceremony  aesording, to 
Agamas, ia performed for it, However, as 
I said, I shall: deside this partioular guit 
merely on the question of notiee alone under 
gestion 80, Civil Prosedure Ooda. 
On this question of ati I have sie Shs 
inion strongly in the oase reported in 
Foi of State v. Kalethan (2). That ease 
was no doubta ease where the defendant was 
the Seeretary of State in Counsil and not a 
publie offiser as in this Gage, The Fall Benah 
ease -in- Samanthala.-Kott Reddi. v. Pothuré 
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Subbiah (3) in which both of us took part was 
a case against a Village Munsif, acting asa 
publie officer, In the above two oases, it was 
held that seetion £O should be striatly eom- 
plied with by a plaintiff who brings any kind 
ef suit against the Secretary of State or who 
brings a suit against a publio officer in res- 
peot of any act purported to be done by the 
said publie officer in his offieial oapacity. 
In the present ease it is admitted that the 
two months! notiee mentioned inthe section 
was not given to the Superintending  Engi- 
neer, It was, however, argued, on the strength 
ofsome English decisione, that where the 
rélief elaimed is one by way of injunction 
or where irreparable injury is likely to be 
oaused if a rule nist for an injunstion is not 
at onde granted, tke notice required by the 
Beotion was unnecessary, I expressed my 
dissent from those oases in Secretary of State 
v. Balekhan (2), and I- have nothing to 
add to what I then said. No doubt, I oon- 
fined my remarks to the oase of a suit 
against the Seeretary of State and added, 
as regards the argument based on irrepa- 
rablé injury, that "if a suit against the 
publio offisér alone for an injunction could 
be brought without notice (a position on 
which I reserva my opinion) no irreparable 
injury to the plaintiff would be caused” if 
he took certain eteps. Thus, it 18 olear that 
.I did reserve my opinion on that point and 
did not mean to express any opinion to the 
effest that there wasa distinction on this 
point between the oase where the suit is 
brought’ for an tinjunotion against the 
Seoretary of State and the oase where a 
suit is brought against a public officer for 
an aot done in his official eapaeity. I do 
not think that any suoh distinction oan be 
supported on the language of the Code. If 
serious hardship be sustained by a plaintiff 
in some cases on the striat language of the 
seation, the proper course is to appeal to 
the Legislature to enact an exception to 
seation 80 to the following. effeot:— "where, 
in the opinion. of the Court, irreparable 
injury might be oaused to the plaintiff, 
if the notise required by the sestion is 
insisted upon, 858 a preliminary to the 
entertainment of the suif, the Court may 
entertain the syit?without sueh preliminary 
notice. In gueh a case it shall allow 
the ‘defendant at least two months from the 
Mate of the, serviee “of the summons for 


his appearanse fo answer the elaim, in ` 
aaga the summons had been served within 
two months before the date fixed in the sum- 
mons for bis appearance." 

It was finally argued by the respondent 
that the suit was brought not for an act 
done by the Engineer, defendant, but for 
a threatened ast, and, therefore, sestion 
50, does not apply, I entirely agree with 
the judgment just now pronounsed by my 
learned brother that a threat to doa future 
fojurions aot, when the threat is sonveyed 
through the performance of an ast, such 
as speech, writing, .sending a notisee or 
message, and so on, is also within the 
intention of the Legislature, when it uses 
the word “aot” in section EO. “Acts” are 
performed aesording to Indian philosophiaal 
notionr, by the body, by the ten senses and 
by the mind (the eleventh sense) though only 
five of the sense are espeoially ealled Karm- 
endriyas. [Two of the latter, namely, (1) 
‘hand’, and (2) ‘foot’ inolude all muscular 
exertions, (1) involving motion not involving 
ohange of plase of the body as a whole; 
and (2) involving losomotion]. Modern legal 
tribunals and modern law are loth to 
attach liabilities to a wrongful act, whieh’ 
is not aseompanied by pbhysiaal motion 
or physioal sound or direst physical feeling 
whioh oan be pereeived by an ordinary man, 
Though it is said that even a oat oan look 
with impunity on a king, it may be that 
as the law develops, even a Gnanendriya 
aot, such as, (say looking at the plaintiff 
in an insolent or threatening manner) will 
be held by Courts to give & cause of nation 
for damages. There is a confliet of opinion 
in Ameriogn Courts whether mere nervous 
Bhosk saused to the plaintiff (without any 
apparent external injury), resulting from a 
worngful aot, gives rise to a cause of action, 
Spoken words of slander did not, according 
to the English Common Law, give rise to a 
cause of aetion,exeeptin a limited elass of oases; 


"but this Court extended the law of slander ire 


Parvathi v., Mannar (4). Y am not sure that 
with the spread among a considerable body of 
humanity of mesmeric (or as it is now 
ealled hypnotic) and other ‘powers (now 
abnormal) among mankind, and of the spread 
of evil influences (even though  oonsealed 
from ordinary sense perceptions) exercised 
by rush powerr, the law may not be obliged 
(4) 8 M. 175; 3 1nd, Deo. (N. 3.) 121, o 
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‘fo recognise injuries anused by the wrongful. 


astivities of the Gnanendriyas and even of the 
mind Irdria. To some bask from these 
remote (though interesting) speculations to 
the present sase, paragraph 5 of the plaint 
in this ease states that the cause of astion 
arose when the defendant threatened to 
remove the image and the pandal. It is 
not denied that the threat was not a mere 
mental act, which the plaintiff had learnt by 
telepathy. The written statement states 


that final orders were passed by the defend- 


ant in August 1916, for the removal of 
the image and the pandal. Itis not denied 
that the order was & signed and a written 
order and was sommunisated to the plaintiffs, 
by a pereeivable physisal aat or physical 
acts done by the defendant or by the 
agents of the defendant and that that wan 
the threat whioh gave rise to the plaintiff's 
saure of action. I, therefore, hold that seo- 
tion 80, Civil Prosedure Uode; is applieable to 
the suit. 

In the result I agree that the dearees 
of the lower Courts should be set aside 
and the suit dismissed with costs through. 
out, 

Spencer, J.— Thia suit was brought by two 
: traders residing at Bezwada, against the 
Superintending Engineer, D. P. W., II 
Cirele, to obtain an injunction prohibit- 
ing him from removing the stone image 
of Ganesa situated on the sanal bank 
by the side of the Hyderabad road in 
Bezwada and from otherwise interfering 
with it or with the pandal over it. The 
prayer in respeet of the pandal was refused 
and requires no oonsideration by us. An 
injunction was granted by tha Distriot 
Munsif and, on appeal, his judgment was 
confirmed by the Temporary Subordinate 
Judge, and the defendant now appeals. 

As above stated, the subjeet of the suit 
“ig 8 stone idol representing God Vinayakar 


‘or Ganesa, the history of which appears | 


m the judgments of the lower Courts. 
"This appears to have been .dissovered 
when the main ehannel of the Kistna 
water works was widened in the year 
1672 or 1873, It was placed in its 
present position by the Publis Works 
Department, as an ornament to the wall and 
bas sirae besome an objest of worship io 
rerfons who trade along the sanal in 
bcpte ard te passersby. In 1915, (4, e only 


one year before suit) a platform was built 
and also a temporary pandal was erested 
on festival oseasions, with the permission of 
the Pablis Works Department, or the Munisi. 
pality or both, l 

The Distriet Munsif found that the idol 
and the site occupied by it belonged to the 
publie, who had aequired a right to it, by 
sontinuous worship for a very long time and 
he, therefore, held that the plaintiffs had a 
right to worship it and were entitled to the 
injunotion prayed for. The Subordinate 
Judge found that both the idol and the 
site were the property of the Government 
and he rightly rajeoted the pleas advanced 
on behalf of the plaintiffs that the idol 
itself had acquired a right to the site by 
the adverae possession. This olaim seema 
to have been. advanced upon the strength 
of the theory that an idol is a jaridieal 
person oapable of holding property. The 
idea that an inanimate blosk of stone is 
capable of exersising personal rights of 
property is of sourse absurd ; but, as pointed 
out in Mr, Ganapathy A'yar's Religious 
Endowments, the theory is based on the 
idea that it is really the deity that resides 
in the image and that it is the deity and 
not the image that is the juridical person. 
Mr, Ganapathy Aiyar observes, at page 40, 
that it is only in an ideal sense the property 
ean belong to an idol and the possession 
and management must, in the nature of 
things, be entrusted to some person as a 
&hebait or manager. In the present aase, 
there is no manager or trustee ifor the suit 
image, 

The Subordinate Judge based his finding 
for the plaintiffs upon the view that they 
had acquired a enstomary right to worship 
the idol at the plase where it now stands 
and hehas supported his opinion by a refer- 
ence to Palantandt Tecar v. Fuihirangonda 
Nadan (1). That was a ease where certain 
perecns residing in a particular village were 
held to be entitled to the use of the water 
of a certain well, by being in possession of 
houses in that village ard residing therein. 
It was thusa oase of a customary easement, 
The right of taking water is a well known 
austcmary right reocgnised by law. (See 
Halsbury’s Laws of England, Volume 10, 
paragraph 454), But I am ot aware of 
any Instance where it bas been held that 
aby interest or right of management in 
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the property of another oan be acquired 
by eohtinued ‘acts of worship being shown 
to that property. It would be a dangerous 
dostrine to hold that a tree or stone stand- 
ing in private premises sould besome subject 
to: the sontrol of the pablis or of any 
particular individual, by the mere sirsum- 
stance of Bats of worship being performed 
by persons who see in that objest the abode 
cf./& deity. Of sourse, publics rights of way 
may “be acquired by ascess to such an 
object being left unobstructed for 20 years. 
Bat it is not a right of way that is slaimed 
in:this suit. . Nor does this image fall 
Within the soope of endowments, as itis 
not a mosque, temple or religious establish. 
ment mentioned in sestion 14 of Ast XX 
of 1863. I am, therefore, unable to see 
what right of action the plaintiffs had to 
bring this suit. 
: Mr. Narayanamurthy for the respondents 
tried to bring. the plaintiff's suit under the 
heading of a customary right. Customary 
rights are mentioned in section 2, elause (b) 
of the Indidn Easements Ast. They are 
distinguished from exsements in that they 
may be possessed by the publio, or by any 
person irrespective of any other immoveable 
property ; whereas an easement is always 
appurtenant to & dominant heritage. It is 
soneeded that this is not a oase of an 
easement ; nor does it fall within the olass 
of profits a prendre &s there are no péofits to 
be enjoyed in sonnestion with the worship 
of the image. Nor does the plaintiffs’ anit 
éome under the heading of a slaim to a 
religious office, as there is no religious duty 
to be discharged in sonnestion with the 
^ Yt ie . found by the Subordinate Judge 
that the image is the property of the 
Government whose servant the defendant is. 
If an idol is not attached to some public 
institution or religious foundation, it must 
be the private property of some one owning 
Ba me. 
US Endowments.) , There is no other 
kind of property in an idol known to law. 
The idol itself is caput morium. Property 
dedisated to an idol and property endowed 
for religions pprposes is res sacra extra 
commercium (not subjeat to alienation). Here 
we have no ehdowment, no dedisation within 
the memory of map ; nothing but a carved 
blook of stone. without even walls, or a site to 


(See page 41 of Ganapathy Aiyar’s * 


forma shrine for it, This is not one of: 
those not uncommon cases of an interfer-. 
onos with a general right of worship in 
which a partieular person -is prevented from 
worshipping at some temple or shrine by. 
his fellow worshippers. As-the plaintiffs 
have failed to establish that they baye as- 
quired any insterest in the subject of the 
suit, suoh as would give them a right. of 
sontrol and disposal over it, and as they 
have not shown how they are personally 
‘injured by avy aot or threatened act of the 
defendant, I am of opinion that their suit 
should be dismissed. 

The snit is also bad, in my opinion, 
owing to the failure of the plaintiffs to give 
notice as required by sestion 80 of the 
Civil Prosedure Code.. An attempt has 
been made to justify thia failure, on the 
ground that this is a suit based not on any 
aat done by the defendent, but to- prevent 
an act threatened to be done by him and 
relianee is plased on an observation in 
Secretary of State v. Kalekhan (2), made 
by my learned brother, where he assumed, for 
purposes of argument, that & suit may be 
brought against a publics officer to obtain 
an injunetion without notice, Bat he did 
not deside that notice was unnecessary ; 
in fast, he reserved his opinion on that 
point. It is olear, to my mind, that 
notice under the above section of the Code 
is nesessary when a gait is instituted against 
the Secretary of State for India in v ouncil, 
or against the publies offieer in respeat of 
any aot purporting to be doce by him in 
his cffiejal oapasity; and I understand 
“not” in this context as insluding worde, 
spoken op written, which may cause tbe 
plaintiff to apprehend some injury in the 
future. If there was no such aet, it is not 
clear what groünd the plaintiffs had to 
anticipate a threatened invasion of their 
supposed right, so as to give an oceasion 
for instituting this suit for an injunotion. 
I would, therefore, allow this appeal and dis- 
miss the pjaintiffs' suit with soste throughout. 

M. CO. P. 


Appeal allowed. 
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S{ONER’S COURT 
April 20, 1920. 

Fresent :—Viseount Cave, Lord Moulton, 
4 Sir John Edge and Mr. Ameer Ali. 
Raa Siz MOHAMMAD ALI MOHAMMAD 
KHAN BAHADUR-—Derenpant— APPELLANT 

verSus 

Qai RAMZAN ALI AND OTHERS— PLAINTIFFS 


, — RESPONDENTS. 

Construction of document — Mortgage—Mortgagee th 
yemain in possession for fiwed period -Interest and 
principal payable on expiry of period—Interest, dato 
from which payable, 


A, mortgage-deed provided that the mortgagee was 
to remain in possession of the mortgaged property 
for a certain period and toenjoy the rents and 
profits thereof, and thatatthe end of that period 
at the time of redemption interest along with the 
principal would be paid : 

. Held, that the condition to pay imterest only 
came into force on the expiry of the period fixed in 
the mortgege-deed. [p. 892, col. 2.] 


' Appealfrom the order of Pandit Kanbaiya 
Lal, A. J. O. and Mr, Kendall, A. J. O., Oadh, 
dated the 23rd August 1916, printed aa 38 
Ind, Cas. 454. 

Me:ssre, A, M. Dunne, K. O. and Bhagwan 
Din Dube, for the Appellant. 

Mesers. L DePruyther, K. O, ahd Patkes, 
for the Respondents. 

JUDGMENT. 

Mg. AxEER ALr— The suit whieh has 
‘given rise to these appeals was brought in 
the Court of the First Subordimate Judge 
of Biswan, in the Provinoe of Oudh, on the 
4th May 1914, for the redemption of a 
mortgage exeeuted on the 26th September 
1881, by one Musammat Bhaga, the mother 
-of Qazi Ramzan Ali, the first plaintiff. The 
‘two other plaintiffs are Qazi Ramzan Ali’s 
" Bons. The defendant in the suit isthe son and 
representative of the original mortgagee. 

The allegations in the plaint were dirested 
to show that the mortgagor, Musammat 
Bhaga, was an illiterate parda nashin “‘village 
* woman,” incapable of understanding businese, 
and that she executed the mortgage with- 
out a comprehension of the nature of the 
deed. It was also urged that the rate of 
interest and the eonditions embodied in 
the mortgage-deed were hard, penal and 
intended to defeat the right of redemption. 
And the plaintiffs contend that they were 
entitled to redeem the property on payment 
of only. tle. prinsipal amount. 
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: Admittedly, at the time of the mortgage, 
Ramzan Ali had no interest in thé . pro. 
perty mortgaged ; he was evidently. joined 
in the deed at the instanse of the mort. 
gagee by way of précaution, Qazi Ramzan 
Ali alleges that, at the time of the exeoen- 
tion of the deed, he was only sixteen years 
of age and had no knowledge of business, 

The defendant, in his written statement, 
denied the- allegations relating to the 
insapacity of the lady to enter ‘into the 
transaction, and alleged that the amount 
due on the mortgage was considerably 
more than the sum which the plaintiffs 
offered for redemption, He sontended that 
he waa entitled tointerest upon the bond from 
the time of the mortgage in addition to the 
rents and profits of the mortgaged lands, 
The material part of the written statement 
may be given in the defendant's own words:—~ 
' “The condition is that after the expiry 
of thirty years at the time of redemption, 
interest shall be paid along with the 
prinsipal at the rate of 1 per sent. per 


mensem;" and he contended that this meant 


the payment of interest should begin fróm 
the time of the execution of the deed; he thus 
olaimed Ra. 4,500 on acsount of principal, and 
‘Rs, 17,685 on assouht of interest up to the 
26th Jure 1914. 


The Subordinate Judge who tried the 
ease in the first instanoe quoted in his 
judgment the words of the deed, which, 
it ia not disputed, substantially represent 
the meaning of the passage in the vernaoular. 
He held, upon the oonstruction of the 
stipulation, that the intention of the parties 
was that interest should begin to run 
after the expiration of thirty years, n 
eoming to this conolusion he relied upon 
the covenant thatthe mortgagee was, during 
his possession of the property, to enjoy 
its rents and profits ; and he considered that 
it sould not possibly have been intended 
that, whil*t he was reseiving the usufruct, he 
was also to be entitled to claim interest, He 
accordingly decreed the plaintiffs’ olaim in the 
following terms:— 


"The plaintiffs are entitled to redeem 
the mortgaged property, in suiton payment 
of Rs. 4,560 (prinsipal)* plus. Rs., 1,620 
on aesount of interest thefeon from tho 
26th September 1911, till the 26th Septem- 
ber 1914 (three years), total Re. 6,120, toge» 
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ther with fature interest on Rs, 4,500 from 
the 26th September 1914, till pay ment at the 
aforesaid rate.” 

As the value of the property in dispute 
was below Rs. 5,000 both parties appealed 
to the Distriet Judge of Sitapur and both 
parties urged before him the same sonten- 
tions as in the Court below: the defendant 
elaimed interest from the date of the 
mortgage irrespestive of the rents aud 
profits of the property, whilst the plaintiffs 
urged that no interest should be allowed 
to the mortgagee, as the stipulation was 
penal and uneonssionable ; they further alleged 
it’ was not proved that the dcoument had 
been properly exeouted by Musammat Bhaga. 

The District Judge agreed with the lower 

Court in holding that the liability for 
interest arose on the stipulation after the 
expiry of thirty years. He also concurred 
in the Subordinate Judge’s view that no 
ground had been established for holding 
that the mortgage had been- executed by 
Musammat Bhaga without a propsr sompre- 
hension of its terms, He accordingly dismiss- 
ed both the appeals and affirmed the deoree 
of the Subordinate Judge: 
. From these desrees both parties appealed 
to the Court of the Judicial Commissioner ; 
the defendant again raised the same ground 
on which he had failed in the Courts below, 
vis, that he was entitled, in addition to 
the usufruet, to interest from the date of 
the mortgage, and he aeontended that the 
Subordinate Judge, as well as the Distriot 
Judge, had put a wrong construction upon 
the terms of the deed; whilst the plaintifis 
urged that they ought not to ba made liable 
for any interest. 

The Judieial Commissioners asama to the 
eonselusion that, as the language of the 
stipulation was equivosal, they were not 
prepared to say the construstion put upon 
it by the Courts below was wholly unwar- 
ranted. Buat, upon an examimation of the 
prastise of money lenders in the Sitapur 
Distriet, they expressed thei: view on the 
point B question in the following terms:— 
“We are inolined to eonsider that the 
words ‘after thirty years’ refer to and qualify 
the term of redemption and not the time 
from which the payment of interest is to 
be oalaulated,” * Upon an examination, how- 
ever, of the evidensa relating to the exe- 
eution of. the doeument they were of 
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opinion that advantage had been taken by — 
ihe mortgagee of the illiterasy of the woman 
and her want of knowledge to abtain her 
sonsent to a stipulation whioh was by no 
means olear and was eertainly  harah. 
They said that a covenant of sueh a 
charaster taken from persons, one of whom 
was a boy of tender years, and the other a 
parda-nashin lady ina position more or less 
of subordination to the mortgagee, without 
it baving bsen fully explained to her and 
without any opportanity for independent 
advic3, sould not ba legally enforeed even 
if it were otherwise legally valid. They 
ascordingly allowed the appeal of the plaint- 
iffa and dismissel that of the defendant, 
and made s dealaration in the following 
terms: — l 

That the plaintiffa ara "entitled to redeem 
the mortgaged property on payment of 
Rs. 4,530 with the. costs inourred by the 
defendant in the Court of first instance, 
within six months from this date. In oase 
of default the mortgaged property will be 
liable to sale,” 

The defendant has appealed to tbis Board 
from both these deerees, and the two 
appeals have been consolidated. The defend- 
ant has dgain urged that the stipulation 
in the mortgage deed bound the mort- 
gagor to pay interest from the. date of the 
mortgage. 

Their Lordships agree with “the lower 
Conris in India in holding that the cone 
dition to pay interest only camointo forog 
on the expiry of the thirty years. The 
fact that the propsrty was to ramain in 
the possession of the mortgagee through 
the whole «wf this period, and that he was 
to enjoy the rents and profits, leaves no 
room for doubt as to the meaning of the 
stipulation and the intention of the partis. 
The plaintiffs, on their side, bave strongly 
contended that, having regard to the posi: 
tion of the lady, her ina ypasity to under- 
stand the transastion, anl the abssnea of” 
olear evidemae that she exeouted it intel. 
ligently, ani with suffisient somprahansion 
of the nature of the stipulation, the son- 
dition as to interest should not be enforeed. 
They a'o^rlingly ask that the deorea made 
in the Court. of the Jodisial Commissioner 
may not be altered, Their Lordships biva 
given their serious oonsideration to this 
argument. They fally resogaige “tha. forog 
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learned Judioia] ^ Commissioners' 
observations that every protestion should be 
given to parda-nashin ladies,.and that the 
proof required from persons who have entered 
into transaotions with parda nashin ladies, 
andiseek to enforce those transactions against 
them, should be adequate and satisfastory. 
Had the stipulation as to interest. in 
the present case borne the meaning for 
whieh the defendant contended, it would 
eertainly, in their Lordships’ opinion, have 
pointed to the osonclusion that Bhaga agreed 
to it withont suffisient somprehension of 
its nature. But it does not bear that 
meaning. It is a eoniraot to pay interest 
at a certain rate after the expiry of the 
period of the mortgage. Sueh a oontrast 
doés not appear to be one whioh the lady 
sould not understand. She appears to have 
had the advise of her son inlaw on the 
oesasion, and the first two Courte, in holding 
that she exeouted the mortgage with a full 
comprehension of the transaction, relied on 
the fast that she did owe debts which 
were paid off with moaies advansed on the 
mortgage ; and no question was raised againat 
the transaction in the lifetime of Bhaga. 
Oa the whole, their Lordships are of opinion 
that the decree of the Subordinate Judge 
was in aasord with the equities of the case, 
and that itshould be restored, 

THeir Lordships will, therefore, humbly 
advise His Majesty todischarge the deorees 


of the Judicial Commissioners and to restore - 


that of the Court cf first instance, but 
they desira to make in addition the following 
declaration : that the defendant shall not 
be entitled fo interest during the pendensy 
of the appeals from, the judgments and 
desrees of the Subordinate Judge, the Distriot 
Judge and the Judisial Commissioners, The 


ease has been hung up by his persistence 


in asserting an unwarrantable elaim to 
- interest from the inseption of the mortgage. 

Their Lordships do not think that it 
would be justifiable tə allow him interest 
for this period. The deerea of the Sub. 
ordinate Judge gave him interest up to tha 
time of his desree and he would bə entitled 
to that amount. . 

The ease will go bask to the Court of 
the Judisial Commissioner for ramisaion to 
the Subordinate Julga tə giva aeffass to 
Hise Majesty's dirastions, and the intaro:t 
wil run from the date of his order ia 
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that behalf, The first Court will fix the 
usual time for redemption and make the 
consequential dearee, The parties should 
bear their own ooste in the Appellate 
Courts in India and before this Board. 
Lower Court's decree set aside 
and first Couri's decree restored, 


-MADRAS HIGH COURT. 
Keconp Civit ApPRALS Nos, 838 AND 839. 
or 1919. ; 
March 18, 1920. 
Present;—Mr, Justise Oldfield and 
Mr, Justice Seshagiri Aiyar, 
RANGASAWMI PILLAI— PLAINTIFF, 
AND DEFENDANT No. 3— APPELLANT 
teres 
Bankes SANKARALINGAM AIYER— 
Derexpant No. 4— RESPONDENT 
IN S. A, No. 838 or 1919 " 
S, D, SANKARALINGAM AIYER 
AND OTHERS— PLAINTIFF, AND DEFENDANTS 
Nos. L anp 2—HRsPoNDENTS IN S, A, No, 839 


or 1919, l 

Negotiable Instruments Act (XXVI of 1881), ss. 5, 
6—'" Bank", meaning of—Government Treasury receive 
ing money from District Board, whether Bank" — Madras 
Local Boards Act (V Mad, of 1884), ss 144,147 — Madras 
Local Fund Code, r. 549-~District Board, power of, to 
make negotiable instruments—Bill of eachange— 
Unconditional order on Treasury by District Board for 
payment, whether bill of exchange. 


The word “bank” connotes the business of 
utilising money received for purposes of profit, 
The mere fact that a Government Treasury receives 
money froma District Board and respects orders 
issued to it for payment does not constitute the 
Treasury a Bank, nor can the District Board be 
regarded asa customer. [p. 895, col, 1.] 

An instrument in writing containing an uncon. 
ditional order made and signed by a District 
Board, directing the Treasury-to pay & certain sum 
of money to, orto the order of,a specified person, 
is a bill of exchange which the Board is empowered 
to make under sections 144 to 147 of the Madras 
Local Boards Act, read with rule 549 of the Local 
Fund Code. [p. 895, cols, 1 & 2; p. 896, col. 1.1 ; 


Second appeals against the deorees of the 
Distriot Court, "Trishinopoly, in Appeal 
Suits Nos. 57 of 1919 and 115 of 1919, 
preferred against the deorets of the Court 
of the District Munsif, Tri8hinopoly, in 
Original Suits Non, 52 of 1916. and 483 of 
1916, respestively, . 3 
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FAOTS appear from the judgment. 

Mr. R. Srinivasa Aiyangar, for the Appel- 
lant.—The Government Treasury is not a 
Bank on whieh sheques could be issued 
under section 6 of the Negotiable Instrumenta 
Ast. The idea underlying a Bank is the 


making of profit asa commercial venture. 


Ses Foley v. Hill (1). The Treasury 
makes no profit as and in the oourse 
of mereantile banking business. I[t is 
intended for the deposit of moneys lodged 
by publie offices, The wistrist Board had 
no right to issue a negotiable instrument to 


-2nd defendant and the endorsement by the 


latter to 4th defendant is invalid. Fourth 
defendant is not a holder in due courae. 


Mr. S. T. Srintvasa Gopala Ohart, for the 
Respondents.—The Treasury is a Bank, 
From the very faots that it utilises the deposits 
it makes some kind of profit. Besides, 
the expression sbould nof be narrowly con- 
atrued, and limited to mereantile business 
assueh, Any person who reevivea another’s 
moneys and pays it to his order must be 
taken to be a banker within the meaning 
of the Negotiable Instruments Ast. In the 
order issued by the District Board, all ele. 
ments which constitute a bill of exehange 
are. present, There is an uneonditional 
‘order for payment signed by the maker, 
"Under sestions 144 to 147 of the Local 


‘Boards Aet, Loeal Boards are empowered to 
‘issue, endorse arid asept negotiable instru. 
‘ments. 


JUDGMENT. 

* OLDFIELD, J.—Iagree with the judgment 
which my learned brother is about to 
deliver. I desire only to add that it is 
probably impossible and, for the purpose 
of the present ease, is unnesessary to give 
an exhaustive definition of the terms “bank” 
or "banker" and that, in agreeing with my 
learned brother’s observations, I do not desire 
to commit myself to any, 


, SESBAGIRI Arvag, J,—The' lst defendant in 
Original Suit No, 52 of 1916 is a 
sontrastor under the  Distriest Board of 
Trishinopoly, The plaintiff obtained a 
desres - against him. He attached a oertain 
amount of money in the hands of the 
District Board "Engineer on the allegation 


that the money belonged to the ist. defend- 
y © 549) 2H. L. 0.28 at p. 43; 81 R. B. 14,9 E. 
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ant. Thereupon the 2nd defendant put - 
in a claim petition on the 16th Ostober 
1914, His olaim was allowed. On the 
{7th Ostober 1914, the plaintiff brought 
the present suit (Original Suit No, 52 of 
1916) for a deslaration that he is entitled 
to attash the money as belonging to the 
lat defendant. Hə obtained an injunetion 
on the 20th October 1914. It was served 
on the Districs Treasury of Trishinopoly 
on the 22ad. Oa the very same day; 
without knowledge of the injanstion, a sheque 
was issued to the 2nd defendant. Ho 
endorsed it over on the 23rd Ostober to 
the 4th defendant, who was a banker. 
Subsequently, the money was paid to the 
4th defendant on his undertaking to return 
it in ease the plaintiff sneoesded in the 
suit, Plaintiff suasesded before the Distrist 
Munaif, but that judgment was reversed by 
the District Judge. He has preferred thia 
second appeal. 


The main question fer sonsideration is, 
whether the 4th defendant is a holder in 
dus aourse. To deside this question we 
have to see what the position of the 
Treasury is with reference to the Distriot 
Board of Trishinopoly. In form, the order 
which ditedted the payment of money to 
the 2nd defendant is a sheque. If it is 
a cheque, there san be no doubt it oan 
be negotiated. The learned Vakil for the 
appellant eontended that as the Treasury 
ig not a Bank, it was not competent to the 
District Board Engineer to issues cheque 
on it under section 60f the Negotiable Instru- 
ments Aot. Mr, Sreenivasa Gopala Ohariar 
eontended that the Treasury is a Bank 
within thet seetion, After giving careful 
consideration to the question, I have come 
to the eonelusion that the Treasury i is not 
a Bank. “Many of the Judges in England 
have felt considerable diffionlty in defining | 
a Bank. Lord Brougham, in Foley v. Hill 
. (1), mentions certain characteristics of a 
Bank. In the view of the noble and learned 
Lord, the element of making a profit by 
the business must exist in  sueh cases,’ 
The ease nearest in point is Halifax 
Union v. Wheelwright (2). In that case 
Baron Oleasby, delivering the judgment of 


(2) (1875) 10 Ex. 188; 441, J, Ex. 121; 82 LOT- 


" 802, 28 W. R, 704. *. 
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‘the Court, expressed himeelf thus, at page 193: 
"First, it was said that, taking that Statute 
tagather with several other Statutes on the 
same subject, the word ‘banker’ was not 
to be restricted to persons regularly engaged 
in the busirees of banking; but that any 
person’ who receives the money of another 
into his charge and acsording to the course 
of business between them, pays it ont by 
having drafts drawn upon him payable to 
crder, ought to be sonsidered a banker, 
within that enactment, We cannot aesede 
to that argument.” The present oase is, 
prastisally, identical with tbe one desided by 
the Exshequer Court. The definition attempt- 
ed by Mr. Hart in his Book on the "Law. 
of Banking,” namely, that "A banker 
is one who, in the ordinary course of hia 
business, honours osheques drawn upon 
him by persons from and for whom he 
receives monies on current accounts”, indicates 
that the business must have a eommeroial 
side to it, The mere fact that a Treasury 
receives money fromthe District Board and 
respects orders issued to it for payment 
will not sonsitute the Treasury a Bank,’ 
Moreover, the Distriet Board cannot be 
regarded.as & oustomer. 


* 

It was suggested by the learned Advo- 
oate for the respondent that as the money 
deposited by the Board is utilized by the 
Treasury, it muet be taken that a profit 
was made by the Treasury, Bnt the 
language of Lord Brougham, and the judg- 
ment of the Exohequer Division, both 
require that there muat be the business of 
utilising the money for purposes of profit, 
I am, therefore, of opinion that the, Treasury 
is not & Bank and that, consequently, the 
use of the word " Oheque " in respect of 
orders issued by the Distriat Board to the 
Treasury is a misnomer. 


The next question is, whether the order 
in question cannot be sonstrned as a bill 
o$ exshange. Apart from the sonsession 
made by the learned Vakil for the-appellant, 
I am olear, from the reading of seation 4 
of the Negotiable Instruments Aot, that 
all ingredients of a bill of exchange are 
to be found in the order issued by the 
Distrist Board. It is an instrument in 
writiag eintaining an unsonditional order, 
Bigndd by the maker, dirasting tha 
Treasury to pay a oariain sum of money 
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to, or to the order of, the first defend. 
ant. 

The next question is, if it is a bill o£ 
exchange, is it within the sompetensa o 
the District Board toissue sush a negotiable 
dooument P The shief difficulty arises from 
the langnage of seation 26 of Negotiable 
Instruments Act. The proviso is in these 
terms:  Nothiug herein contained sball be 
deemed to empower a Corporation to make, 
endorse or ascept such instruments except 


. in oases in whieh, under the law for the 


time being in force, they are so empowered. "* 
There oan be no doubt that the Distriat 
Board is a Corporation. Beotion 27 of the 
Ast V of 1884 says that, " every Looal 
Board shall be a body  sorporate by the 
name of the Local Board." Sestion 54 deals 
with the funds at the disposal of District 
and Leal Boards; olauss (2) of that 
section enables the lodgment of the fund 
in a Bank or Government Treasury. It is 
under this provision that monies are being 
deposited in the Treasury and orders 
are being issued for paying  out.* So 
far, there is nothing to  indioate that 
tha Board is authorised to issue negotiable. 
instruments. Seetion 144 of the Act enables 
the Governor-in Council by slause iwi) to 
make rules consistent with the Aet “for 
the guidance of Losal Boards, thòir agents. 
officers and the officers of Government in 
all matters sonnested with the sarrying out 
of this Aet." Under seotion 145, the rules 
are to be published. restion 147 is very 
important. It says that, '"suoh rules an 
forms shall, until they are  eancelled or 
altered, have the forae of law.” L must 
sonfess that the language that “the forms 
shall have.the forse of law” does not, 
strike me as either very clear or artistio; 
but, however, there ean be no doubt- that 
the Legislature intended that the Governor- 
in-Counsil, to whom was delegated the 
. presoribing of rules apd forms, should 
' have power to give to these forms the forco 
of law. Now, turning to the Losal Fund 
Code we find, ab page 379, a form whioh 
corresponds to the one issued in the present 
ease. That, undoubtedly, sontains language 
whish denotes that the order ean be nego- 
tiated. As the net of tie Governor-in- 
Counsil in  preseribing the" froms was 
ceratinly infer vires the question, therefore, 
is whether we ean infer from it that the 
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District Board was impliedly authorised 
to issue negotiable orders. Rale 519 of 
Loeal Fand Code says, that such forms shall 
be supplied to the Engineer or to other 
officers in books to be operated upon. Reading, 
therefore, sections 144 to 147 of Aet V of 
1884, with rule 549 of the Losal Fand Code 
and the form at page 379 of the Code, I 
am of opinion that the Loeal Board 
is empowered to make, endorse or accept 
negotiable’ instruments. it follows from 
this that the endorsement in 
of the 4th defendant was properly made. 
The Distriot Judge has found that his 
astion was bona fide and that he was a 
holder in due course. I see no reason for 
not accepting this finding of fact. I am, 
therefore, of opinion that the conolusion 
of the learned District Judge is right and 
that this apreal should be dismissed. 


Original Suit No. 483 of 1916 was rightly 
brought by the 4th defendant as plaintiff be- 
sause the aotion of the appellant in instituting 
Original Suit No. 52 of 1916 neoessitated his 
suing to have his rights seaured aa against 
him and in the alternative against the lst and 
9nd defendants. Bat we think that the 
Ath defendant was not justified, in pre- 
ferring Appeal No. 97 of 1918 to the lower 
Appellate Court, in paying Court fees, as 
if the elaim was one for the recovery of the 
money. In the first Court Court fee was 
paid on the declaration prayed for. In this 
Court, also, Court-fee was paid only on the 
deslaration. Therefore, in direstirg the 
appellant in Second Appeal No. 833 of 
1919 to pay the sosts of the respondent 
(4th defendant) the excess Court-fee paid 
by him in the lower Appellate | Court 
should not be sharged against: him. In 
Other respests, both the gegond appeals are 
dismiased with costs. 


(O.P, oy 
Appeal dismissed, 


favour A 


CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Dxocakeg No. 302 
or 1918, 

April 12, 1920. 

Present :— Mr. Justice Hiehardson, and 

Mr, Juatise Greaves. 

Tun SEORETARY or STATE ror 

INDIA ix COUNCIL—Dzerenpant 
— APPELLANT 


versus 
PROFOLLA NATH TAGORE 
AND OTHERS-——PLAINTIFES— 
RESPONDENTS, 
Bengal Land Revenue Assessment (Resumed Lands) 
Regulation (II of 1819), ss. 22, 23—Bengal Alluvion 
and Diluvion Act (IX of 1847)—River-bed within 


ambit of permanently settled estate—Land reformed 


by silting wp, whether liable to assessment, 


In the case of & dispute as to whether a river 
was included within the limits of an estate for 
which a permanent settlement was concluded, 
the onus of proving the affirmative rests on the 
zemindar, and when he shows, or itis admitted, that 
the river, which is within the ambit of the estate, 
is noba navigable river the burden is discharged 
or shifted and where, owing to natural causes, the 
river silts up and the former bed becomes suit- 
able for cultivation the Revenue Authorities are 
not empowered, either by the Bengal Land Revenus 
Assessment (Resumed Lands) Regulation (II of 1819) 
or by the Bengal Alluvion and Diluvion Act (IX of 
1847), to *&ssess the land so formed to revenue, 
[p. 897, col. 2; p. 898, col, 2; p. 899, col. 1.) 


Appeal against the decree of the Sub- 


ordinate Judge, lst Oourt, Faridpur, dated 
the 24th of Jane 1918. 

Babus Mohendra Nath Roy and Poresh 
Ohandva Mitter, for the Appellant. 

Babus Dwarka Nath Ohukerbuty, Brojolal 
Ohuckerbutty and Hira Lal Ohukerbuty, for the 
Respondents. 

: JUDGMENT, 
RICHARDSON, J.—In this oase the Revenue 


Authorities assessed to revenue sertain lands ` 
within the ambif of the estate of whieh 


the respondents are the proprietors, The 
respondents have sueceeded below in a suit 
brought by them to contest the validity of 


* the assessment and to resover possession o£: 


the lande, and an appeal has been preferred 
on behalf of the Sesretary of State,- =-~ 
The lands in question were, at the time 


ofthe Thak and Revenue surveys of 1859- 
of a done or river ! 


and 1660, the bed 
known in one part as.the Lakshipura and 


in other parts, apparently, by the names of: 
the villages by or through whish it flosfed, : 
The river was part ofa net werk of rivera - 
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and shannels sonnested ultimately with the 

main stream of the Ganges. Whatever 
else may be said about this river, it is & 
fundamental fact in the oase that it nevar 
was a publie: navigable river. The faotis 
asserted in the plaint and is not denied 
in the. written statement. There is no ex- 
press issue on the subjeat and the Sub. 
` ordinate Judge finds on the  evidenee that 
the done was “small and shallow." The 
evidence is that if was in the habit of*. 
drying up during the hot season. 


The river, owing to naturgl sauser, silted 
up and the former bed became suitable 
for cultivation. According to the evidence, 
the shange occurred some time in the 
eighties of the last century. By proceedings 
under Ast IX of 1847 sommenced in 1905, 
these landa on the site of the river were 
assessed to revenne, and the assesament was 
confirmed by an order of the Board of 
Revenue, dated the 25th February 1913. 
The Revenue Offisers took possession of the 
lands on the lst April 1918, but the 
oiroumstances under which they did so are 
not before us. The present suit was ine 
stituted on the 17th April 1214. 

The learned Subordinate Judge found on 
the first issue framed by him that the 
suit was not barred by limitation; on the 
second issue that the lands were assessad 
to revenue at the time of the Permanent 
Settlement, and onthe third issue that the 
Revenue Authorities had no jurisdiction to 
proeeed under Aot IX of of 1847, By his 
decree he deelared that the assessment was 
invalid and restored the respondents to 
posseseion. ° 


On the seoond issue, the important issne 
on the merits, whether the lands were 
assessed io revenue at the time of the 
Permanent Settlement, (he respondents ex. 
amined a number of witnesses of advanced 
age who all speak to the dong soming first 
info existence a few years before the thak 
and revenue surveys. The Subordinate 
Judge has accepted the evidence of these 
witnesses, and, if it is assepted, it is conceded 
that the appeal must fail. The evidence 
would go soma length at least to show 
that the lands were dry at the Permanent 
Settlement and, if so, they must have been 
assessed , ío revenue “and sannot now be 
re -Agsemsed, , 7, L. O , - y 


57 


Two auswera aro made on behalf of the 


appellant, the Saoratary of State. The first 
is that the respondents had no right to 
make the case that the lands were dry 


at the Permanent Sattlement and no right 
to give evidence in support of that oase. 
I shall deal with that when I some to the 
question of limitation. 

The aesond answer is that the evidenaa 
is unreliable, It does seam that the losality 
must be a healthy one fo produssso many 
"old men with memories so olear, but their 
account of the matter is by no means 
impossible or improbable, 

But, if this body of evidence be KANG 
and if it b» assumed that this river existed 
at the Permanent Settlement, the result is 
the same. . 

On that hypothesis it is argued for the 
appellant, that the burden lies on the re- 
spondents to skow that the lands were in- 
aluded within the limits of the estate perma- 
nently settled with the respondents’ pre- 
decessor, That may be so, but the burgen 
is disoharged or shifted as soon as it ia 
shown or admitted that this river, which 
ia within the ambit of the estate, was not 
a navigable river. 


We were referred to Jagadinda Nath Roy 
v. Secretary of State (1) and to some of 
the cases in whieh it has been followed 
and applied. But in all those oases the 
subject of dispute was the bad or the former 
bad of apublio navigable river. The ques» 
fion is always one of fact and the law has 
to ba applied to the fasts of eaeh gase as 
itarises [Of. Haradas Acharjya Ohowdhurt v. 
Secretary of State (2)! A publio navigable 
river 1s opposed to a private non-navigable 
river, The distinotion reprasents in more 
Precise language the distinstion which the 
Regulations draw between the prinosipal 
rivers or rivers spoken of in assooiation 
with the sea on the one, hand, and the 
Small and shallow rivers on the other, the 
test being whether a river is navigable for 
boats at all seasona of the year Maharaja 
of Burdwin v. Secretary of State (Secretary 
of State v. Bijoy Ohand Mahaiap) (3). The 

(1) 80 I. A, 44, 7 O. W. N, 193; 30 C. 291 (P. 0.); b 
Bom.L.R.1:8Sar. P. O. J. 412, * 

(2) 43 Ind. Cas. 861; 26 OC. L. J. 590 at pp. 596. 
599, 600; 22 M. r T. 438; (1918) M, W. N. 28; 20 
Bom. L. R. 49.(P. 0.) 

(8) 46 Ind. Cas. 805; 46 C. 890 ab pp. 398, 408; 22 O, 
W, N. 872, B 
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question of size may not be without impor. 
tanoe but, speaking generally, the presump. 
tion iu the one ease is that the bed belongs 
to the publio or is public domain and in 
the other that the bed belongs to & private 
proprietor. In the absenee of any other 
evidence to the sontrary than that afforded 
by a thak or survey map, these natural 
presumptions may be sufficient to displace 
the contrary evidence of the map. In the 
present case the thak and survey maps 
support the prima facte presumption that 
this river with its bed was included in 
the estate permanently settled whieh now 
belongs to the respondents, and the burden 
of proving-the contrary rests on the appel. 
lant. As apart from the map, there is no 
evidence one way or the other, the appel. 
lant fails. ` 

This view 18 supported by the language 
of the fourth clause of section 4 of Regula- 
tion XI of 1825 whioh speaks of “ small 
and shallow rivers, the beds of whioh 
with thejalkar right of fishery may have 
been heratofore recognised as the property 
of individuals.” It is also supported by 
the sases sited in Maharaja of Burdwan 
v, Secretary of State (Secretary of State v. 
Bijoy- Ohand Mahatap (3) as to the pro- 
prietary right in the beds of non-navigable 
rivers whieh run between two estates 
Maharaja of Burdwan vy. Secretary of State 
icu af State v. Bijoy Chand Mahatap) 
3). 

Bat then, it is said, that even if, in the 
language of Regulation II of 1819, this 
river was insluded within-the limita of the 
estate for whioh a Permanent Settlement 
was concluded, the Revenue Authorities are 
now entitled to assess reyenue on the dry 
bed. The contrsry, however, has been desid» 
ed by the Privy Couneil with reference 
to the provisions of Regulution II of 1819, 
and those of Aet IX of 1847. [ Secretary of 


State v. Fahamidannissa Begum (4), Jaga? 


dindra Nath Roy v. Secretary of State (1) 
and see Maharaja cf Burdwan v, Secretary 
of State (Secretary of State v. Bijoy Ohand 
Mahatap) (3). 

" From tbe argument addressed to us, it 
seems to be thénght that there is some- 
thing in the fourth olause of section 4 of 
Regulation XI of )825, read with the 


(4) 17 L.A. 40; 17 0. 590 at pp. 597, 599; 5 Sar. 
P. C. J. 391; 8 Ind, Deo. (N, 8.) 933, 


2 


segond proviso to the first olause, whieh 
justified the assessment made in the pre- 
Bent oase. 

The first clause of the seetion applies to 
land "gained" by acsession from a river or the 
sea, the word "gained" being that used in the 
sesond clause of seotion 3 of Regulation IT 
of 1£19 and intepreted in the desisions of 
the Privy Counsil, Such land is to bé 
eonsidered an inerement to the estate to 
whioh it isannexed subject to two provisos, 


" firstly, that the proprietor is not to have 


8 larger interest in suoh land than he 
has in the parent estate, and secondly, that. 
the land.is not to be exempted from “any 
assesament for the publis revenue to whieh 
it may be liable under the provisions of 
Regulation II of 1819, or of any other 
Regulation . in foroo.” 

The fourth clause enacts that —| banks 
or churs thrown up in small and shallow 
rives shall as hitherto belong to the 
proprietor of the bed of the river, subjest- 
to the provisions stated in the first clause 
of the present seotion." l 

There is no dispute that the first pro-. 
viso is operative both in oases which arise, 
under tbe first olause and in oases whioh 
arise under the fourth olause. As to the 
&eoond proviso it neither adds to nor 
subtracts from the rights and liabilities of 
the proprietor under preseding Regulations, 
including II of 1819, It introduces, there-. 
fore, no new element whieh takes the ease 
out of the Privy Counail deoisions. 

In Fahamidannissa’s case (4), the question 
arose aS to lands dry in 1793 whieh aftoer-. 
wards besame sovered with water and then 
again reformed. f, as would appear from 
the fasts stated in the report, the landa had 
been diluviated by the action of navigable 
rivers, the case was, if anything, a strorger 
one than the present, besause the lands had, 
temporarily at least, during the period of 
submergence, become a part of the pubjia . 
domain. The lands in the present oase, 
whether ‘or not they were sovered with 
flowing water at the Permanent Settlement, 
were never a part of the publie domain. i 

It is abundantly slear, therefore, that 
neither Regulation II of 1819, nor Aet IX’ 
of 1847, empowers the Revenue Authorities. 
to assess the lands now in question. lfethey: 
were river bed at the Permanenf Settlement, 
they were nonetheless, in the sireumstanees, “ 
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lands presumably within the estate settled. 
That being so, they are in no respeot different 
from other waste lands included in the estate. 
As the Privy Council said in Lopez v. Muidon 
Mohan Thakore (5). “The site is the pro- 
perty.” Whatever changes may kawe ocour- 
red, from natural or artificial causes, how- 
ever the land may have improved in value, 
Government are not entitled to additional 
revenue for such landa ( Kandukurd Balasurya 
v. Secretary of State (6)]. 

. There remains the question of limitation. 
In the Court below, Artiole 14 of the present 
Limitation Aot seems to have been applied. 
It was held that, with the deduotion allowed 
by seoetion 15 (2) of the Ast, the suit was in 
time. It was argued before us that the 
procedure applieable to the case was that 
provided by sections 22, 23 and 24 of Regula- 
tion II of 1819, as modified by seotion 10 
of Regulation 111 of 1828 and that the suit 
was barred by limitation under section 24 
of the former Regulation, If that be so, 
section 15 of the Limitation Aot is inappli- 
T [ Kalimuddi Mollah v. Sahibuddin Mollah 

7) J. 

It was furtherargued on the same basis 
that the respondents were not at liberty to 
tender evidenee that these lands were dry 
lands at the Permanent Settlement (Regula- 
tion III of 1828, sestion 10, third olanse), 

The effeot of Aot IX of 1847 on the pro- 
sedure provided by the Regulation sited 
was sonsidered by the Privy Council in 
Hahamidunnissa’s case (4). Their Lordships 
held (page 47) that Aet IX of 1847 only 
dealt with machinery and (page 51) that it 
only applied to lands "already liable to be 
assessed under existing legislation." They 
further held, on the terms of the first section, 
that it was only in relation to sash lands 
“that the previous Regulations are to cease 
to have effeat,” 

In my opinion, therefore, there is sonsider- 
able foree in the argument that, in oases 
witere the Revenue Authorities properly 


(5)13 M. I. A. 467 at p. 473; 14 W. R. P. O. 11; 6 
B. L. R. 621; 2 Suth., P, C, J. 330; 2 Sar. P. O, J. 594; 

‘20 E. R. 625. 

e '__(6) 41 Ind, Cas, 98; 44 1, A. 166at p. 185; 40 M, 
886 at p. 907; 33 M. L, J. 144, 22 M, L, T. 76; 15 A. 
L. J. 697; 21 C. W. N. 1089; (1917) M. W. N. 536; 19 

Bom, L, R. 761; 6 L, W, 340; 2 P, L.W. 260; 26 C. 

d. de 290 (P. 0.). 


A a) 54 Ind, Cas, 705; 80 O, L, J. 455; 240, W. N, 


take action under Ast IK of 1847, tbe pro. 
cedure provided by the Regulations is swept 
away by sestion l of the Ast, but where the 
aetion taken is unauthorised and invalid, the 
statutory remedy is still the remedy whioh 
the Regulations provide. 

It is unnecessary, however, in the present 
sase to express a final opinion on this topio. 

As regards the pleadings, even if the 
question whether the lands were dry at the 
Permanent Settlement is anything more than 
a*question of the evidense admissible under. 
the general issue whether the lands are 
liable to assessment, the result, in the view . 
I take, is the same whether the lands were 
dry at the Permanent Settlement or ware, 
eovered with water. < 
- As to limitation, under sestion 24 of Re- 
gulation II "persons whose lands may be 
assessed” are entitled to sue "any time 
within one year from the date of their being 
informed of the Board's desision.” 

The Oourt below was not asked to apply 
this provision and, as Greaves, J., pointed out 
during the argument, there is no evidenfe 
on the record showing the presise date oh 
whish the respondents were informed of the 
Board's desision. lt is stated in the plaint 
that the loeal offisers took possession of 
the estate on the 1st April 1913, but there is 
no admission by the respondents that the 
Board's desision was sommunieated to them 
before that date. I am unable to say, there: 
fore, that, supposing section 24, applies the 
gait is out of time. 

In my opinion the appeal should be dis 
missed with sosta. 


Greaves, J.—I agree. l 
Appeal dismissed, . 
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KAMLA LAOHHMI V, BASDEO PRASAD. - 
PRIVY COUNCIL, 
' APPEAL FROM THE Oopa Juprcran, Commis- 


SIONER’S Court, 
June 15, 1920. 


Present :— Lord Buckmaster, Lord Dunedin, 


Sir John Edge and Mr. Ameer Ali. 
Musammat KAMLA LACHHMI— 
DEFENDANT— ÁÀPPELLANT 
vOT 8S 
Mahant BASDEO PRASAD AND ANOTBER— 


PraixTIFFE— REBPON! ENTS. 
X Endowment—Acharjya describing himself as owner? 
effect of —Acharjya, acquisition of property by— Proof, 
method of. 


The mere fact that an Acharjya of a foundation 
describes himself in a Will asthe owner of the founda- 
tion, is nob evidence that any particular property is 
the personal property or acquisition of the Acharjya. 
But it is open to a person contending that a particu- 
lar property is not part of the endowment, to show 
that it was acquired by the Acharjya with funds 
which belonged to him or which might be regarded 
as his official perquisites [p. 80], col, 1 ] 


Appeal from the Ondh Judicial Commis- 
sioner’s Court. 

Mr, B, Dube, for the Appellant. 

*Mr. A. M. Dunne, K. O., and Mr. K, Brown, 
for ike Reeperdents. 
JUDGMENT, 

Mr, AMEER ALI —The suit which has given 
rire to this appeal was brought by the 
plaintiff on -the 29th August 1912in the 
Court of the tubordinate Judge of Gonda, 
as the head of a Hindu religious foundatior, 
to set aside an alienation by his predecessor, 
‘and to resover possession of the property. 
The plaintiff was, atthe time of the suit, 
& minor and sued under the guardianship 
of one Keshav Prasad. The allegation on 
which the claim is based is that the village 
of Benipur to whioh the suit relates is a 
part of the endowment, and that the former 
head of the institution was not entitled to 
eonvey the property to his wife, Jairaj, 
and that, in so doing, he exceeded his 
powers urder the Hindu Law. The defend- 
ants in the suit are the lady to whom the 
property was conveyed, and her step-daughter 
to whom ehe subsequently made a gift of 
the same, The defenee is that the village 
in question did not form part of the 
foundation and was the personal property of 
the donor, > 

The fonndation to whieh the property is 
alleged to appertain, was sreated in the 
early part of the nineteenth oentury by a 
Hindu reformer, a native of Upper India, 


INDIAN Oasis. 


' who established, in the Bombay Presidency, ' 
' & pew Vaishnavite sect, 


,8uqoessors. were sll what is- 


stor 


~ a r~ - =r 
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His name was 
Sahajanand Swami, and he appears to have - 
been held in great respeot by his followers - 
who on his death deified him and erected. 
& shrine in bis honour in his native: 
village of Ohapia, in the District of Gonda: 
in Upper India. Long before his death, the 
foundation appears to have acquired great 
importance ; he divided hia religious jurisdio- 
tion into two sections, over one of whieh 
he installed his nephew, Ajodhya Prasad, 
who died somewhere in the sixties, Ajodhya 
Prasad, upon his installation, became the. 
religions head of the Ahmedabad foundation, 
to whioh appertain 1l temples inoluding the 
one at Chapia, 

In 1857 Ajodhya Prasad is said to have 
purehased the village in question. Thé 
plaintiff alleges that the purobase was made 
with the funds of the foundation and that 
the income accruing from the village hsa 
been applied in the discharge of the revenué 
thereon and in defraying the religiou8 
expenses appertaining to the institution} 
as presoribed by the founder. On Ajodhya 
Prasad’s death, Keshav Prasad, his son, 
succeeded to the headship of the foundation, 


‘Keshav Prasad died in 1£&3, leaving a Will, 


dated ZOth August in that year, by which 
he nominated his son, Purshotam Parshad 
as his sucasssor to the Gaddi, and Purshotam 
Prasad, on Keshav Prasad’s death, eame iuto 
the Marr of the foundation, 

On the 29th March ^ 1901 Purshotam 
Prasad. made the gift already mentioned to 
his second wife, Jairaj. A few months 
later she purported to make a re-conyeyanob 
of the *property to the temple, but the de- 
fendants eontend that the doeument was 
executed without due comprehension. That 
point becomes, however, immaterial in view of 
the other fasts of the ease, Jairaj, on the 
30th Ostober 1911, exeouted a deed of gift 
in favour of the defendant No, 2, Kamla 
Lashhmi, a daughter of Purshotam. IC is 
this trafsaotion whioh has given rise to the 


‘present action, 


= lt should be ‘noted here that neither i in 
this particular institution, nor among the 
sest Sahajanand established, is selibaey 
the rule. applicable to the religious head or 
to the disciples ; excepting the founder, his 
called hirisi 
that is, family men, So, appdrentiy, are the 


^ 
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bülk of the followers, This crsumstanoa 
undoubtedly diffarentiates the present founda- 
tion from other endowmentà in Southern 
India whish appertain to eslibate Muhants 
or constitute -aelibate institutions, The Sub- 
ordinate Juige dismissed the suit on two 
grounds, first, that the village ^ was not 
proved to be endowed property, and, sscond- 
ly, that the suit was barrad. ander -the 
Statute of Limitation. On appeal by the 
.plaintiff to the Court of the Judicial Gom- 
missioner of Oudh, the Trial Judges decision 
has been set aside aud the claim for posses. 
sion of the village desreed. 

The defendant No. 2, Musammat Kamla 
Lashhmi, has appealed to His Majesty in 
Oouneil and the main sontention on her 
behalf is that the Judgss in tha Ooart 
below are wrong in holding that the village 
of Benipur is a part of the endowed pro- 
perty belonging to the faundation. Reliance 
has been plased, ohiefly, on the Wills of 
Keshav Prasad and Purshotam, in which 
they both described themselves as the owners 
and proprietors: of the properties of the 
endowment, 

Their Lordships do not, however, sonde 
that the mere fast of their ealliug thom- 
selves the owners of the founddtion is 
evidence that .auy particular property was 
thé parsonal property or acquisition of the 
Asharjya. Both Keshav Prasad and Parsho- 
‘tam purport to treat the temples and the 
properties on one and the same footing. 
So far as the temples are sonéerned, the 
position of private ownership is, prima facie, 
‘improbable. In their Lordships’ opinion 
such inference from statements in tha Will, 
in respest of the properties, would bə equally 
‘erroneous. 

“By his Will, dated the Ist April 1901, 
Purshotam nominated the plaintiff as hie 
'suasessor. Purshotam died, aesording to tha 
plaintiff, in  Daosmber 1901, according to 
the defendant's ease his’ death took plase 
‘a month earlier, the differenda in date ia 
immaterial for the purposes of this juig- 
mont, Immediately after his death, a 
guit was brought by a large body of peopla 
balonging to the sest under sestion 539 of 
the Civil Prosedura Code (Aat XIV of 
1882) against, amongat others, the plaintiff, 
" "he prinsipal devises undar the Will, for a 
declaration that neither the tamples nor the 
*propertiós- -atiached to ts temples weta 
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the personal property of thé Aaharjya, nor 
hai he had any power of disposition over 
them dehors the conditions imposed by the 
Hindu Law. The villagé of Benipur formed 
part of the properties to whióh- that suit 
related. : 

The Subordinate Jadge of Ahmedabyi, 
who tried the case in the first instance, 
desided that the temple aud the villizés 
appertaining thereto were endowel proparty 
„iù which the followers of Sahajansad 
"ware interested, and that Purshotam had 
ho right to alienate any portion thersof, 
He, however, upheld the nomination of the 
plaintiff, and retained the foundation in 
his charge as its religious head. 

On appeal, the High Court held that 
the desree of the Subordinate Judge had 
prosseded further than what the evidenss 
in the case warranted, and they aesordingly 
varied the lower Court's ,dearoe, The 
deslaration they made is in the following 
terms :— 

“ Having ragard to the fact that the 
Aosharjya is a laymin ani not an asaatie, 
we see no reason to disbelieva the evidence of 
the witnesses above referred to that tha 
Namvero and Bhets ara intendad for tha 
personal maintenanse and benefit of the 
Ashariya, and not for the support of the 
institution : and, as it is clear that the aesounta 
of the Namvero and  Bhets are Kept iu 
one or other of the Kothars, we sannot 
hold that the whole of the property in suit 
is, without exseption, public religious pro- 
perty. We, therefore, amend the finding 
of the lower Court upon the sesond issue 
by declaring that the property in suit is 
publis religious property  exaept in ao far 
am it consists of acoumulations of Namvero 
and Bhets or investments thereof. In other 
respects, we aonfirm the desree of the lower 
Court, ” 

The position, therefore, is that any praon 
aonteniing that a ,particulay property is not 
a part of the endowmant might show that 
it was acquired by the Achariya with funds 
whioh belonged exclusively to him or whi3h 
might baregarded as his official perquisitas, 
Benipur was undoubtedly insluded in the 
alaim under the former suit,but the defend. 
ant was no party to the action. Sha is 
entitled, therafora, in the present snit to 
prove that the village i» question was ao 
aquired, No-attempt has baen “made td 
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point to any specifia evidence in this dires- 
tion, On the other hand, the settlement 
. deeree in 1869, relating to the village of 
Benipur, shows that the Asharjya called 
therein "' Mahant ” was holding the property 
as a part of the endowment, The decree 
ig in the following terma :— 

“ Proprietary rights | of Mauza Benipur 
With exeeption of the' pati?! belonging to 
Raja Kishen Datt Pandey Taluadar, deareed 
to Mabant Kesho Pershad and his successor 
on the ' gaddi’ ." 

"The plaintiff has also produaed aecount- 
books of Ohapia, which the Judicial Commis- 
-sioners point out show that the income 
arising from the village was devoted to 
the purposes of the endowment, It is urged 
that there were two sets of accounts kept 
in eonnertion with this foundation, one at 
the | ‘Upper Treasury, whieh was in the 
direst harge of the Acharjyaand contained 
8. “resord of ‘offerings, &3, made personally 
to him ; the other at the Lower Treasury, 
whioh referred simpliciter to the endowed 
properties ; and it is eontended that had 
le assount-books of the Upper Treasury 
bes produced by the plaintiff they would 

ave shown that Benipur had been pur. 
‘shased with funds exslusively belonging to 
the TAcharjya. The contention proeseds 
evidently upon a misapprehensior, for 
heir Lordships find that books alleged to 
belong to the Upper Treasury were in fast 
produced by the witness, Keshav Prasad, 
"Who was called by the defendant; he is 
‘fhe guardian of the plaintiff and he states 
‘that he has produced all the books from 
“Sambat 1914 to Sambat 1935. So far 
88: ‘their Lordships can see, these are the 
very books on the non-production of which 
‘the Appellant bases her complaint. No 
‘effort seerns to have been made to examine 
‘them and they were afterwards returned to 
the plaintiff, , 

"There is one signifisant faot in connection 
with this villige. In’ all the To ee 
Benipur i is mentioned with the prefix, “ Sari ” 
‘an expression whieh denotes its sacred DE 
endowed ` charaster, This circumstance has 
not been referred to in the  judgmenta 
of the lower Qourts, but it is one whioh 
appears on éhe resord and cannot be over- 
Jookéd. .* c 
- On the whole, their Lordships are of 
pinion dhat the Jadgment aud dearee of the 


lower Court are right and onght to be 
affirmed, and this appeal dismissed with 
eosts, and they will humbly advise His 
Majesty aesordingly. | 
Appeal dismissed, 

Solisitorg for the Appellant : — Mesers,, 
Burrow, Roegers & Neville. 

Solicitors for the Respondents :— Messrs, 
J. L, Wilson & Co. 





CALOUTTA HIGH COURT. 
' Apinis FROM ORIGINAL Decages Nos, 143 
AND 144 or 1218. 
May 7, 1920. 

Present;:— Mr. Justice Richardaon and 
Mr. Justioe Greaves. 
PROFULLA NATH TAGORE AND OTHERS 
— PLAINTIFFS —APPELLANTS 
versus 
: Tua SECRETARY or STATE ror INDIA 
iX COUNCIL—UzPENDANT —HESPONDENT 

Bengal Land Revenue Assessment (Resumed Lands) 
Regulation (II of 1819), s. Rd Alluvion and 
Diluvion Act (IX of 1847), 8. 86 —Accretions due to 


uwal action— Lands assessed to Revenne—Decisien of 
Revenue Board, suit to contest—Lwnitation, 


A suit to contest an order ofthe Board of Beve. 
nue under section 6 of the Bengal Alluvion and 
Diluvion Aot, IX of 1847, assessing lands to revenue 
on the footing that they are accretions by fluvial 
action to villages for which a Permanent Settlement 
‘was concluded, must be brought within the period of 
one year from the date on which the plaintiff ig 
informed of the Board’s decision, as prescribed by 
section 24 of the Bengal Land Revenue Assessment 
nies a Lands) Regulation TI of 1819. [p. 906, 
col, 2 

Appeals against the deerees of the Sub. 
ordinate Judge, Ist Court, Backergunj, dated 
the llth of February 1918. 

Babus Dwarka Nuih Ohakraburtty, Brojolal 
Ohakrabutty and Hiralal Ohakraburtty, for the 
Appellants, s 

Babus'Mohendra Nath Boy and Surendra 
Nath Guha, for the Respondent. : 

JUDGMENT, 

RICHARDSON, J.— These two appeals arise 
out of proseedings taken by the Revenue 
Authorities under Aet IX of 1847 for the 
assessment to revenue of lands which, at the 
time of the Thak and Revenue surveys, of 
1859 and 1860, formed portion of the beds of 
sertain rivers, 


By desisions, dated the 14th November 


‘1914, the 2nd January 1915, and the llth 
“Marah 1915, the Board of Revenue found 
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that the lands were liable to assessment under 
‘ the Aot and disallowed the objeotions of the 
proprietors. The proprietors, who are the 
exeoutors of the estate of the late Babu Kally 
Kishen Tagore, then brought two suits to son- 
fest these desisions, Suit No. 537 of 1915 and 
Snit-No. 195 of 1916, Both suits were dismiss- 
by the Subordinate Judge and the proprie- 

tors have appealed to this Court. Appeal 


‘No..143 relates to Suit No. 195 and Appeal ` 


No. 144 to Suit No. 537, In both appeals 
the Secretary of State is the respondent and 
it will be oonvenient to deal with them by, 
one and the same judgment. 

The lands have been assessed to revenue 
“on the footing that they are accretions by 
fluvial action to villages .inoluded within 
‘estates belonging to the appellants whioh 
"were permanently settled in 1793, The 
Villages soneerned are :— 

1. Syed Jafar) abutting on the River 
2, Arazbegee ¢ Arazbegee, 

3, - Aoliapur 
4. Kalaiya abutting on the River Kalaiya 
5. Obar | Abutting on the 


e in t T + i 


River Bukhai- 

6. Char Khanan nagar. 
. As regards the assretiona to villages 1, 
“2 and 3 in the list, the first plea taken on the 
‘Seoretary of State's behalf was that the 
‘appellant’s suit No. ,937 of 1915, so far as it 
related to these asoretione, was barred by 
limitation uuder sestion 24 of Regulation II 
‘of 1819. Aoliapur is not expressly mentioned 
in the copy of the Board's desision of 14th 
‘November 1914, whish has been printed, 
‘but both in the Court below and before us 
that desision was treated as eovering all the 
scoreted lands abutting on the River Araz- 
-begee (see also the plaint in suit No. 537). 
: Seotion 24 of Regulation II lays down that 
"persons whose lands may be assessed... 
 shall...be entitled to sue any time within one 
“year from the date of their being informed 
‘of the Board's desision ; buf after thé above 

period shall have elapsed the desision of the 
Board shall be final and sopolusive. di 
` Å proviso is added, but it is not suggested, 
that the present sase comes within it. 
- Phe desision of the 14th November 1914 was 
.sommunieated to the appellants on the 6th 
“December 1914. Suit No. 537 was instituted 
‘more than a year after on the 13th December 
1915. If, therefore, the seetion applies, the 
‘Subordinate Judge is right in upholding the 


$ 


plea of limitation in regard to the aserstions 
to these three villages. Seation 15 (2) of 
the Limitation Act of 1908 has no application 
to a period of limitation provided by a speoial 
or losal law [Kalimuddin Mollah v. Sahibud- 
din Mollah (1)]. 


The question arises whether the rnles 
contained in section 10 of Regulation III of 
1828 and section 24 of Regulation II of 1819 
govern a suit to sontest an order of the 
Board of Revenue under section 6 of Act IX 
of 1247 confirming an assessment under the 
Aot and to obtain insidental relief such as 
recovery of possession of lands of whieh 
possession has been taken under seotion 10 
of the 1828 Regulation. The question was 
toushed upon but not desided in R. A, 
No. 302 of 1918 (desided on the lzth April 
1920).* 


The effest of Aet IX of 1847 on the 
Regulations was considered by a Full Bench 
of this Court and then by the Privy Counoil 
in Fahamidannissa Begum v. Secretary of State 
(2), The dissussion turned on the true 
meaning of sections l and 6 of Aot IX, 
partieularly the sonoluding words of geation 
6 whish enact that the orders of the Board 
of Revenue shall be “final”, It is only 


 peaessary to premise that it had previously 


been decided by another Full Bench that 
Aot IX was only a procedure Aot, whioh left 
the substantive rights of the Government ard 
the proprietors of land to be governed by 
the Regulations. Budroonissa vw. Prosunno 
Ooomar Bose (3). 


The judgment of the majority of the 
Fall Benoh in Fahamidannissa’s cass 
(2) was delivered by Wilson, J. As 
I understand, the majority of the learned 
Judges held that seation 1 of Act IX abrogat. 
ed all rules of prosedure or all mere rules of 
procedure oontained in Regulations II of 
1819, IX of 18925 and III of 1828 "for 
investigations regarding the liability to 
assessment of lands gaingd from the sea or 


(1) 54 Ind. Cas. 705; 47 O. 300; 80 O. L, J. 456; 24 


Q. W. N. 4. 
(2)14 0. 67 (F. B. 7 Ind. Deo. (N. s.) 46, on 


appeal to Privy Council 17 I. A. 40; 17 0. 590 at pp. 
597, Ad 6 Sar. P. 0. J, 391; 8 Ind. Deo. (x. 8.) 933 


0.). 
i (8) 6 B. L. B. 255, (F. B.) 14 W. R. 25 (F. B.). 
*See Ante, p, 896—-Hd. | 
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rivers by alluviop, or dereliction, or regard- 
ing the right of Government to the owner- 
ship thereof.” The- investigations refer- 
red to were investigations by the Revenue 
Authorities direoted to tte purpose indieated. 
The Act did not toush the Regulations men: 


tioned, or such a Regulation as VII of 1622, 


ro far as tLay presoribed rules for assessment 
when onee the liability to assessment or the 
right of Government to the ownership had 
been determined in the affirmative. 

The majority further held that, in place of 
the procedure provided by the Regulations for 
determining such liability and such right, 
Aet IX substituted a new and simpler pro- 
cedure founded on a eomparison of suryey 
maps from time to time. 

Aecording to the majority, again, urder 
the new prosedure, the Revenue Authorities 
po longer exercise? the judisial funstions 


‘or powers vested in them by the Regula- 


tions. : 

Lastly, as to the finality attributed to tbe 
Board’s order by section 6 of Aot IX, the 
majority held, in effect, that the Board's 
ordexs were final for the purpose of the 
jurisdietion conferred whieh extended only 
to the assessment of landa liable to assess- 
ment, and that the Board’s order in any case 
might be sontested in the Civil Courts on the 
ground that the land was not liable to be 
assessed, 

Mitter, J, dissented from the opinion of 
the majority. That learred Judge held that 
the only ‘tribunals’ abolished by section 1 of 
Aot JA were tbe special tribunals created by 
Regulation JII cf 1828, that the judieisl 
funotiona of the Revenue Authorities were left 
intaot, that the jurisdiction conferred by Act 
IX embraced not only the question of the 
rate of assessment buf also the question of 
the liability to assessment, and that, under 
seation 6 of Aet IX, the orders of the Board 
of Revenue on both these questions, were 
final and souslusive and not open to attack in 
the Oivil Courts. An order , of the Board 
might be attacked as ultra vires but only if it 
was outside the jurisdiotion of the Board so 
understood, 

As to the fasts; lands insluded within tLe 
limita of ani estate permanently settled in 
1793 had been washed away by fluvial astion 
and hed afterwafds reformed tn siiu. Dering 
the period of. submersion, the revenue of the 


whole estate had been ` paidi without abate» . 
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ment. An order of the Board had sonfirmed 
an additional assessment imposed on the 
lands by the local officers, The suit was 
brought to sontect the order, All the learned 
Judges, including Mitter, J., were of opinion 
that the lands were not liable to assessment 
under the Regulations, and that Aet IX had 
made no change in that respect. The rə- 
sult depended entirely on the eífest of the 
Board’s order, . 

Acoording to the opinion of the majority 

of the Full Bench the suit succeeded and an 
sappeal to England was taken by the 
Seoretary of State. The Privy Council had no 
difficulty in accepting the view that Aet IX 
dealt only with machinery [ P ahamidannissa 
Begum vy. Secretary of State (2).] Their 
Lordships went on to review the Regulations 
and Act 1X and on the question -of the 
liability of the lands to assessment arrived 
at the same eonolusion ab ‘tthe High Court 
had done (pages 47.52*), Their ‘Lordships 
then turned to section: 6 of Áset IX and 
expressed themselves in no uneertain terms 
in general agreement with the. opinion of the 
majority of the Judges. They said :— 

"The provisions of section 31 of the 
Regulation of 1819 are in no way repealed 
or affeated by the Ast of 1847. The nation 
of the Revenue Authorities wae, therefore, in 
their Lordships’ opinion, wholly illegal and 
invalid.” 

They farther said that the Aet did not 
deprive "the owner of a permanently settled 
estate of that right of appeal which is given 

to him in order that he may bave determined 
in a Civil Court the ‘justness of the romand: 
of the Revenue Aathorities.” 

As to the practice whieh has grown up 
under Act IK when a survey is made under 
the Act, the map ia compared with the map of 
the preceding survey and, in avaordanse with 
Jagadindra Nath Roy v. Secretary of: State 
(4), the somparison is taken as the 
starting point for deéiding whether any lands 
are subjest- to additional assessment, If 

aetion is contemplated in any particular dase, 
the local Revenue Offieers are not preeluded 
from making and do- make furthér sarefy] 
inquiries beforé the land is actually dssesaed, 
Up tothe assessment the proseedings appear 
to be of an exeentive or ad ministrative rather 
(4) 80 I. A. 44 at p. 58; 7 C. Y N. 198; 80 C. 291 
b Bom. L. R. 1; 8 Bar. P. O. J, 412 
*Pages of 17 I; A.— Ed 
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than of a judicial sharaster. When the 
assessment is made, the proceedings sare 
reported to the Board under sestion 6 of the 
Act. If the party interested lodges an 
objection to the assessment, the Board gives 
him an opportunity of being heard, if he so 
please, by Connsel or Pleader, At that 
stage, therefore, the proseedings, besome 
judicial or quast-judisial in their aba. 
raster. The order of the Board, thongh 
issued in the form of a Resolution— 
the form employed by the Exesntive 
Authorities in 
substanse the judisial order of the highest 
Revenue Conrt in the Provines. There is 
no question, now, that the party interested, 
if dissatisfied with the Board’s order, may 
contest it by suit in the Civil Courts. The 
question is, as I have said, whether seation 10 
of Regulation III of 1828 and section 24 
of Regulation 11 of 1819 apply to sucha 
suit, In my ópinion that question should be 
answered in the affirmative. 
* Dealing with seation 6 of Aet IX, the Privy 
Counsil in Fahamidannisso's case (2) speak 
of à suit to contest the Board's order as 
an appeal to the Civil Courts, thus adopt- 
ing the language of seation 10 of the 
‘Regulation of 1828 whioh their Lordships 
had quoted in the earlier part* of their 
judgment. If that seation be applieable, it 
"would follow from its terms that  seation 
24 of the Regulation of 1819 is also ap- 
.plieable. l 
< It in suggested that the suits contemplated 
‘by-seotion 31-0f Regulation II of 1819 should 
,be -distinguished from suits under section 24, 
.lean find no ground for sush distinetion 
cand the language of the Privy Counoil is 
‘opposed fo it. A suit under  $eotion 24 
“followed the deoision of the Board under 
:Beotion 21 deolaring the liability of the 
-land to assessment and if ib was not 
‘brought within the time limited the desision 
“ofthe Board was to be "final and conelusive." 
‘The words of section 31 referring to the jaria- 
-dietion of "the Courts of Judieature to decide 
on all eontested oases” are worde of recital 
vonly., They do not give aright of suit in 
addition to the right of suit given by seo. 
-tion 24, Sestion 10 of Regulation III of 
1828 is applieable at the same stage of the 
proceedings as seetion 24 of the Hegulatiun 
“of 1819, It lays down that, as soon as tLe 


*Bé£ró kas deelàred the land liable to assess: , 


INDIAN OASES, 
PROFULLA NATH TAGORE t, SECRETARY OF STATH’FOR INDIA, ` E fud 


«£05 


ment, the desision is to be oarried into im- 
mediate exeoaution, that is, subject of aourse to 
the result of any ‘suit instituted under sestion 
24, It also preseribes rules for suoh suits with 
the objest of  ourtailing, rather than of 
lengthening, the proseedings. The -result 
was that, unless a snit of the nature indieated 
by olause third of section 10 of the later 
Regulation was brought within the time 
limited by sestion 24 of the earlier Regulation, 
the désision of the Board deslaring the land 
liable to assessment besame final and gone 


important matters—is in, elusive for all purposes. 


The place of suah a desision is now taken 
by an order of the Board under section 6 of 
Ast IX. The only difference is that, under 
Act IX, the land is assessed before the sase 
eomes to the Board under that sestion, But 
the actual assessment is not a matter with 
whioh the Civil Ooarts have ever had any 
concern. Their soncern is with the question 
of the liability to assessment. An order 
under sestion 6 corresponds with a desision 
of the Board under Regulation II declaring 
liability to assessment. Ai that stage, Aot 
IX is silent and the Regulations again speak, 
The statutory remedy is to be found in the 
Regulations and a proprietor who desires 
to have recourse to the Oourts is bound by the 
presoribed conditions, $ 


It follows that sueh sunits as the present 
are governed as to limitation by section 
24 of Regulation II of 1819 and that, under 
section 10 of Regulation III of 1828, they 
should be “ heard and determined” by the 
trial Courts "in the same manner as regular 
appeals,’ The fourth elause of the latter 
section saves the appeals to the High Court 
admissible under seotion 26 of Regulation II 
of 1819 as modified by seetion 6 of Regulation 
XIV of 1825. 


A comparatively short period of limitation 
in these cases is no partisnlar hardship, 
Presumably, all materials bearing onthe 


e subject have been solleeted during the 
course of the revenue proceedings and have 


been brought to tbe attention of the Board. 
Under the Limitation Aet, the prriod of 
limitation would prcbibly be one year under 
Article 14, . 


The resrlt is that ar, regards the landa 
in the three villages on the R:ver Ariz egee, 
I agree with the learned Subordina:e Judge 
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that the plaintiff's elaim is barred by limita- 


tion. . 
As to the lends on the other two rivers, 


‘the suits are in time and the position is - 


this.. lt has been assumed on both sides 
that there was no material ehange in the 
ehannels of these rivers between 1793 and 
1859. Portions of the beds adjoining the 
villages named have now silted up, The 
oard- has found thatthe rivers were and 
fre still navigable. On the materials before 
a8, 8uoh as Major Rennell’s map of 1765. 
or thereabouts, the Thak and Revenue 
gurvey maps of 1859-1860 and the maps 
be’ the resent dtara survey on which the 
proceedings under Ast IX were founded. 
l ean see no reason to doubt the sorrestness, 
of the Board's findings, Prima facie, there- 
fore, the presumption is that in 1793 the 
beds of the river were publis domain and 
Were not ineluded within the estates then 
Dermanently settled. To rebut the presump- 
iion, the plaintiffs rely on the Thak and 
Survey maps of 1859-1861 aesording to 
‘whieh the whole width of the rivers was 
inélnded in the plaintiff's estate. But the 
mlaintiffs offer no other evidense, and the 
‘Thak and Survey maps are not in themselves 
Wiuffoient to justify us in saying that the 
$Board's orders are wrong and ought to be 
reversed. (Jagadindra Nath Roy v. Secretary 
of: State (4)]. The area of the villages, as 
entered in the Thak and Survey maps, is of 
-Jittla assistanse without some indication of 
&heir area in 1793. 
s I may add that the question whether a 
river. or water course is navigable or not 
‘does not depend on its name. It is imma- 
‘terial whether a particular map desoribes it 
"asa ‘river’ or a nadi ora khal ore dune,’ 
Phe word |. khal” or the word done” may 
denominate a water way of great importance 
to river boats and river steamers. 
Z It was said that in previous cases relat. 
‘ing to similar lands, the Government had 
‘not pressed their claims and had either 
“dropped the prdeeedings ‘or not appealed - 
"Mom: an adverse decision In the trial Court, 
“That may be so. The Government may 
" Kot have been at the time as confident of 
“heir rights as they are now,or they may 
have had some other reason for acting as 
-they did, Nothing oesurred which afteots 
othe elaim ofthe Government to additional 
vrevenue for the lands now in question, 


4 


. and getting | 
.his mind owing to some accident or otherwise, and 


In my opinion these appeals ghould be, dis: 
missed with costa. NE 


GREAVES, J.—I agree. 


Appeals dismissed, — 


OUDH JUDICIAL OOMMISSIONER'S 
COURT. 
MiISOBLLANEOUS Appiication No. 31 op 1920. 
April 21, 1920. 
Present : — Mr. Staurt, A. J. O., aud 
_ Pandit Kanbaiya Lal, A. J, C. 
H. H, MAHaraAs Rana Sie UDAIBHAN 
SINGH, K,O.S.I., or DHOLPU R—APPLIGANT 
. versus 


' ESTATE or PRINCE BASDEO SINGH, 


Dscgasgo, oF RAH BARELLU-—Oep.siTE 


PARTY. 
. Registration Act (XVI of 19J8 , 8. 81— Registration, 
place of —Will, registration of, at place other than office 
of Registrar or residence of testator, validity of. 


Section 31 of the Registration Act permits regis- 


‘tration to be made in ordinary cases either in the 


office of the Registrar or Sub-.Registrar or at the 
place of residence of the person executing the docu- 
ment, but in extraordinary cases it does not 
exolude registration at places other than these. 
[p 908, col. 2 ] 

A person may be in an ambulance car orin a 


: Court-house or in a train or sta railway station 


or on @ journey, when the necessity of writing a Will 
it registered may suddenly arise in 


it cannot be said that if, in such cases, the Registrar 
or Sub-Registrar goga to the place where the person 
who wants to get his Will registered is, the regis. 
tration would be invalid because the place where it 
took place was neither the office of the Registrar or 
Sub-Registrar nor the residence of the testator. 
[p. 908, col. 2.] 

Mr. Néamai ul-lah, for the Applisant fòr 
Probate. “ 

Messrs. Peary Lal Bonerit and  U. S. 


Bajpai, for Rani Bhagwant Kuar. 


Mr. Basdeo Lal, for Sardar Gulzar 
Singh. 
JUDGMENT.—This is an application 


„for Probate or, in the alternative, for Letters 
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of Administration with the Will annexed in 
respect of the estate of Prince Basdeo 
Singh, a resident of Rae Bareli, who died 
at Dholpur on the 18th September 1918, 
The Will in question purported to have been 
executed on the 15th February 1915. 
Prinse Basdeo Singh was the maternal 
unole of the applisant, who is the Ruling Chief 
of Dholpur. He was the Taluqdar of Pindri 
Ganesh pur and his name was entered at 
No. 217 in List I and No. 49 in List V 
-appended to Aet I of 1669, He had four 
wives but had no issue by any of them? 
From seven or eight years prior to his death 
he lived for the most part in Dholpur and 


visited Rae Bareli only ocoasionally. His 
wives lived at Rae Bareli. 
‘On the 24th September 1914 Prinoe 


Basdeo Singh executed a Will whereby he 
devised his entire property to the present 
Maharaj Rana of Dholpur with a direstion 
to make over the said property to his 
younger sor, if he had two sonr, and to 
pay cerfain allcwances to his wives and 
mother.. The Prinos was suffering at that 
time from an abscess. The Will was not 
registered. He subsequently recovered from 
his silment. On the 15th Hebruary 1915 
ke, got the present Will drafted, and faired 
ont at Dhclpvur ‘by a perecn ramed Abdul 
Rezzaq and came . in a moter oar to Agra 
accompanied by Qizi Az'z-ud.din Ahmed, 
the Judicial Secretary cf the Dtolpur 
Sta‘e. An arrangement had previously been 
made with the District Registrar of Agra 
to meet him at some plase nearthe Dholpur 
Honse. 
- Mr. D. R. Lyle, who was then District 
Judge and Distrist Registrar of Agra, states 
that he was asked to goto & small house 
near the Colleetor's Court, and went there 
and waited outside until the parties came 
in a motor ear and that the Will in ques- 
tion (Exhibit ]) was registered by him, He 
further states that the gentleman who 
presented the Will for registration was a very 
stout person deseribed as Shahzada Basdeo 
Singh and that the gentleman remained 
throughout i in the motorcar and all proseed- 
ings tock place while he was in the car. He 
does not remember whether the Will was 
signed by that gertleman in his preseros or 
not; but be states that Qazi Aziz ud-din 
eAhmed identified him, that he admitted the 
execution of the Will and that.the Will borg a 


marginal ‘addition at the time it was 
presented for registration, the existence of 
whioh was noted by him in the registration 
endorsement,  Qazi  Ázzud din Ahmed 
deposes that the previous Will of the 24th 
September 1914 had been written by him 
according to the dictation of Prinoe Basdeo 
Singh and attested by him and Major 
Willmore, that the Prinse was then suffering 
from an aseess, and that as that Will 
was not a good Will because it had not been 
registared he had told him that he wonld like 
to go to Agra and have a fresh Will execut- 
ed. He deseribes how the Will now in 
questicn was faired ont at Dholpur and 
brought into Agra, where it was signed by 
Prince Basdes Singh and registered . at 
a house near fhe Dholpur  Kothi on the 
15th February 1915. The evidenee of Qazi 
Aziz ud-din Ahmed and Mashuq Ali, who 
was then the Chief Registration Clerk at 
Agra, showsthat the Will was signed by 
Prinos Basdeo Singh in their presenee and 
that both of them attested the Will, They 
further state that the Prinse was then 
quite healthy and in full possessio of his 
mental fasulties. The idea of executing the 
Will and getting it registered had elearly 
originated with him besause the previous one 
had remained unregistered. There ia no proof 
that any undue irfliense was exeroised 
on the Priras at the time of the execution 
of the Will or at any time previous to it, 
In fast the genuineness of tke Will is not 
seriously disputed by any of his wives. 
We find, therefore, that the due execution 
and attestation of the Will are satisfactorily 
proved and that no madu sana 18 
éatabliehed, 

* The next quüestion ia whether the Will 
was duly registered. The learned Conusel 
who appears. for one of the wives of 
Prinse Basdeo Singh, sortends “that, 'under 
seation 13A of Ast I of 1869, read "with 
$estion 28 of the Registration ‘Ast (XVI of 
1£08), the Will could not be validly registered 
at Agra and that in avy‘ ease the registration 
eould not have been effeeted under seotion 31 
of tbe latter Act otherwise than at the office 
of the District Registrar or at the place of 
residenae of the testator. Sestion 184A of 
Aot 1 of 1869 prowidês that the Will of a 
Talugdar should be regigtered aesording 
to the law for the time being in forse 
relating “to "the Registration of Assuranees; 
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The word.’ assuranees” is loosely used to 
gover doouments by which any interest. ia 
created, present or future, vested or oon- 
tingent. It is not necessarily restricted to 
doouments by whieh a present interest in 
immoveable property is created or assured. 
Aesording to Wharton, the term is usually 
confided to transfers of land and is defined 
in the Mortmain and Charitable Uses Aot; 
1888, which regulates assurances of land 
to charitable uses; butin its generia sense 
it implies the legal evidences of the 
transfer of property whereby every man’s 


estate is assured to him, and all sontrover- 


gies, doubts, and difficulties are either 
prevented or removed (Wharton’s Liw 
Lexicon, 12th Edition, page 79). In the 
Indian Registration Acts the word has 
been used to indicate all dooumonts by 
whieh an interest of any kind is oreated 
‘or assured in land or other property. Aot 
XXI of 1864, for instanee, was described 
as an Aot for the Registration of Assuran: 
ees, and dealt with documenta relating to 
land and other proprty, Aot XX of 1866 
waa similarly dessribed as an Aot for the 
Registration of Assurances. When section 
2 of Act I of 1869, by which the worl 
"registered" was defined, was enasted, there 
were oertain rules prescribing registration 
of assurances in Oudh. By section 1 of 
Aot X of 1885 the definition of the word 
"registered" was extended so as to oover 
a oase of deposit of a Will with a Ragise 
trar according to the law for the time being 
in foree relating to the deposit of Wills; 
but the language used in sonnection with 
the registration of doeuments,. other than 
by deposit, remained unaltered. Aot III 
of 1877 was then in forse which, like the 
present Act (XVI of 1£08), provided for 
the registration of “document,” the use of 
the word "assurances" having been elimi- 
pated. From the manner in which the 
word was used in the older Asts there san 
be no doubt that it. was intended to eover 
doeuments dealing with land or other prop- 
erty, whether eompulsorily registrable or 
not. Seetions 28 and 29 of the Registra- 
tion Aot (XVI of 1508) deal with the 
registration of certain documents. Section 
40 deals with thee registration of Wills, 
whieh san ‘be preser ted for, registration to 
any Registrar or Sub- Registrar. Sestion 42 
goals with the deposit of Wills whioh every 


Registrar is reynirel to  aosoept. The, 
method of registration pragoribad for Wills 
by the Taluqdars is that presoribad by the; 
Ragistration Ast ani not by any of, i's 
apacifis provisions, Sastion 31 papmits 
registration to be mada in the ordinary. 
eases either in the offise of the Rogistrar 
or Sub-Ragistrar or at the plasa of. tha: 
rasidea3a of tho person exeouting the 
document; bat in extraordinary cases, sush, 
as oan easily ba imagined, it does nob 
> i registration ab plases other than 

ese. A person may be inan ambulanss 
sar or in a Conuri-house or in a train or 
at the railway station or oa 8 journey 
whén the nesessity of writing à Will aud. 
getting it rogistered may suddenly arise in hia 
mind owing to some aooident or otherwise 
and it cannot ba said that if in mush oases’ 
the Registrar or Sub Rogistrar gaes to the 
place where the person who wantsto gat his 
Will registered is, the registration would ba 
invalid, b sanse the plaee where it took. 
plasa was neither the offies of the Ragistrar 
or Sab Hozistrar nor the residence of the 
testator, The reference to ordinary oases” 
under sestion 3l implies that the restriotion 
contained therein is not applicable to ex- 
traordinary ,cases. We do not, therefore, 
sonsider that the registration was in any 
way irregular or invalid. 

Oertain questions have been raised in 
regard to the right of Priaes Basdeo Singh 
to make a baquest oras to the natare of tha 
disposition whieh the Will embodies, The 
will, as at first -written out, granted to the 
mother and wives of the testator certain 
allowaness and deslared that Maharaj Rina 
Udaibhan Singh shall be the heir and 
lawful owner of the entire property, move- 
able and immoveable, bslonging to tha 
testator after his death. It provided for 
the gran; of certain scholarshios and for 
the performanee of the shradh ceremonies, 
and appointed the Maharana an exesutor 
ic exesute the Will, At the tima of re. 
gistration the testater got Qazi Azz ud din 
ahmed to add by way of a posteript This 
Will shall affest only when no male issus 
of mine is alive, and my widows shall not 
have power of adoption nor shall they 
be entitled to transfer or destroy any 
property, whieh nas been given to them 
(Go meri di hui hai), the whole of the pro-e 
pérty devolving upon the Maharana after, 
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them." The suggestion made on behalf of 
the widows is that the intention of the 
testator was to.give a life interest to the 
widows in the entire property, belonging 
to him, without any power of transfer with 
thereversion to the Maharane, and an 
attempt has been made by the produetion 
of evidence as to the conversations, whioh 
the wives and seríain other persons are 
stated to have Lad with the Prince after 
he had: executed this Will to support that 
construotion, 
Indian Succession Aot (X of 1865), which 
arg applicable to the Wills of Taluqdars, 
do not, however, permit extrinsie evidence 
cof intention to be admitted exoept where 
there is a latent ambiguity. Suoh de- 
elarations of intention, if made, eannof, 
moreover, be permitted to -vary a Will 
registered in the mazner laid down in 
seeticn 13À of Ast I of 1269, much. less 
to supply materials for the construction 
of a document, if cush construction would 
be at variance with the general purport 
and larguege of the Will On behalf of 
the applieant it is suggested that the 
postscript refers to osriain other property 
whish had been previously given by the 
testator. to his. wivea, For *the right 
interpretation cf the postscript it might, 


‘perhaps, be necestary to ascertain whether 


any: euch property bad been given by the 
testator before ihe Will. Independently 
of the postscript, the Will does not refer 


‘to the grant of any such property to them, 


]t directs the petitioner to execute the 
Wil, and we take that direction as amount- 
ing to his appointment as exeoutor. The 
determination of the presise econstruotion 
to be placed on the Will in regard to 
other matters is unnecessary. If the exe- 
outor finds any donbt at any time ns to 


‘the nature of the dispositions made by the 


Wil or as to the method in which they 
are to be carried out, he oan get the samp 
settled in eonsultation-with the other bene- 
fisiaries or determined in a separate pro- 
ceeding to which suoh beneficiaries are 


‘parties, 


We allow the applieation accordingly 


‘and direct that the Probate of the Will 


be granted to the applicant. No order is 


made as to the costs of thia prosseding. 


d * 
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Application allowed, . 
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PATNA HIGH COURT. 

ÀPPEAL FROM APPELLATE Deorsa No, 558 
or 1919, ; 
August 19, 1620, , 

Present : — Mr. Jastiso Jwala Prasad. 
RAM COHANDRA RAO-——DkFENDANT— 
APPELLANT 

versus ‘ 


Babu NARAYAN LAL-—PLAINTIFE . 


AND 
Babu NANHU LAL—Derenpantr—. 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s, 161, O. 
XVIII, v. 18, O. XLI, r. 28, O. XLIII, r, 1 (4)— 
Remand, order of, im emerciae of inherent power—. 
Appeal, whether lies—Local inspection—Court, power 
of, to use result of local inspection—Failure to maka 
note of inspection, effect of. . 


Where the decree of a Trial Court is reversed 
on appeal and the Appellate Court, in the exercisd 
of its inherent power remands the case to the Trial 
Court for afresh decision, no appeal lies against 
the order of remand as such, inasmuch as the order 
does not fall within the purview of Order XLIII. 
rule 1 (4) of the Civil Procedure Code, but an 
appeal liés from the decree of the Appellate Court 
n the decree of the Trial Court. 4p. 910, 
col 1. 2 

Under Order XVIII, rule 18 of the Civil Proce. 
dure Code a -'udge has power to visit a lecality 
and to use the resulí of his local inspection for 
certain purposes, e.g, for the purpose of enabling 
him to understand the questions that are being 
raised, to follow the evidence to apply it, and to 
test it, and, although itis desirable that he should 
place the result of his local inspection on the record, 
yet the omission to do so isa purely formal defect 
and would not necessarily vitiate his judgment. 
[p. 910, col. 2; p. 911, col, 1.] M 

Appeal from a deoision of the Subordi- 
nate Judge, Gaye, dated the 4th Mareh 1919, 


reversing a desisicn of the Munsif, Gaya, 
dated the 8th June 1918. 

Mr. S. A. Samt, for the Appellant. 

Mr. Sew Nandan Roy, forthe Respond: | 
enia. j 


JUDGMENT.—This appeal arises ont 
of a snit fora declaration of the plaintiff's 
title to a wall on the north of his honse 
in Mohalla Deochaura, and to a Ghat to 
the east of his house, and for resovery of 
possession and for damages for the material 
of a portion of the wall alleged to have been 
removed by the defendant No, 1, ; 

The. defendants’ honge is to the south 
of the plaintiff's. "Phe plafntiff purohased the 
hcuse from defendants Nod 2and 3, The 
defendant No. 1 resisted the claim. of the 
plaintiff on various grounds, .* ., . — 
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On the defendants" pleas, seven issues were 
raised in the Court of the Munsif, Most 
of them were issues of fast. The Munsif 
desided all the issues against the plaint- 
iffs, 

On appeal, the learned Subordinate Judge 
set aside the Munsif'a desiaion on the ground 
that’ his desision was based upon his personal 
observation of the. disputed property and 
that no note of the losal inspestion was 
placed on the resord, and, without deciding 
any of the issues, remanded the ease for 
re-trial, 

- The defendant has appealed to this Court. 
The prineipal ground is that the order of 
remand was bad and illegal. The remand 
in this case was not under Order XLI, 
rule 23, inasmuch as the Munsif : had not 
disposed of the suit on any preliminary 
ground. Therefore, Order XLIII, slause (u), 
which allows an appeal from an order 
of remand, has no application. In a similar 
oase it was held in the oase of Brij Mohan 
Pathak v. Deobhajan Pathak (1) (Hon'ble 
Chief Justice and Coutts, J.), that no appeal 
lay to this Court from the order of remand. 
This was - pointed. out to the learned Vakil 
for the appellant when the appeal was filed 
and, at his request, if was admitted per 
order of the lesrned Chief Justice and 
‘Adami, J., dated the 13th June 1919, as 
an appeal from the dearee of the lower 
‘Appellate Court reversing the deoree of 
‘tthe Munsif, on the appellant paying proper 
Conrt-fee. The proper Oourt-fee has now 
been paid and the appeal has been heard 
by me. 

* I do not think that the appeal is incom. 
petent. It is an appeal not from the order 
of remand, but from the final deeree of 
‘the lower Appellate Court : mde Bhadat Sahu 
v. Sheikh Manowar Ali (2), The prelimi- 
‘nary objection of the respondent as to 
the eompeteney of the Bene 18, therefore, 
'overruled, . 

_ Now, eoming to the — the point 
for sonsideration is whether the Subordinate 
Judge was wrong in declining to decide 
‘the ease on merits and in remanding 
it to the first Oourt for re.trial The 
Subordinate Judge*remanded the oase on 
‘the ground that the Munsif had committed 


© (1) 65 Ind. Ops, 484; 1 P. L, T. 509. 
(2) 62 Ind, Cas, 125; 4 P, L. J. 645; (1920) Pat. 01, | 
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grave error in importing his own knowledge 
derived from the local  inspeotion in the: 
desision of the issues involved in the sane 
and in not putting the result of his inspeo. 
ticn on the resord. Besides the looal 
inspestion: held by the  Munsif, there Was 
other evidenee before him, sonsisting of the 
Commissioner’s report, as well as oral 
and documentary evidence offered- by the 
parties. 

In the ease of London General Omnibus 
^. Lid. v, Lavell (3) it was held that the 
Judge ought not to substitute his view for 
the evidence in the ease tried by him and 
that the result of the observations must 
be used by him only for the purpose of 
understanding the evidense. The prineiple 
of this ease has been invariably Followed 
both in the Judicial Committee and the 
Courts in India: vide Kessowjt  Iseur v, 
Great Indian Peninsula Railway Oompany 
(4), Joy Oóomar v. Bundhoo Lall (5), Dwarka 
Nath Sardar v. Prosunno Kumar Hajra 
(6), Moran v. Bhagbat Lal Saka (7) ond 
an Kishort Ghose v, Kumudini Kanta Ghose 
8). 

The Court has‘an undoubted power to 
visit a locality, and this has been made 
elear by statutory provision in the new 
rule18, Order XVIII of the present Code of 
Civil Prosedure, taken from the Supreme 
Court Rules in England. The powers thus 
given will be nugatory unless the Court 
could use the result of its losal inspection 
for oertain purposes, Wiz, “for the purpose 
of enabling the tribunal to understand 
the questions that are being raised, to 
follow the evidenee, and to apply the evi- 
dence." Ir sertain oases, as observed by 
Farwell, J, in Bourne v. Swan and Edgar Ld. 
(9) “It ia the eyesight of the Judge that 
is the ultimate teat.” That principle was 
applied to the case of Lakmidas Khushal 


(3) (1901) 1 Oh. 185; a L. J. Oh. 17; 88 L, E. * 
453; 17 T. L. R. 61; 18 R, P. O. 74. 
(4) 31 B. 881; 9 Bom. L., R. 671; 11 C. W. N. 721; 
6 0. L. J. 5 4 A. L. J. 461; 17 M. i, J. 847; 847, A. 
(5) 9 C, 363; 12 C. EA B. 490; 5 Shome L. Re 142 
4 Ind. Dec. (5..8.) 891. , 
(8) 10, W. N. 682. 
(7) 38 O, 188. 
(8) 14 Ind. Oas. 877; 15 C. L. J. 188. 
* (9) (19693) 1 Ch. an. 72 L. J. Oh. 168 87 L. "t. 
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v. Bhaiji Khushal (10), where the dispute 
was a8 to a passage and it was held that the 
most satisfestory test was to go to the 
field and to see for himself whether the wit- 
nesses for the plaintiff were speaking the 
truth or not, and hence the Judge was 
right in visiting the spot and disbelieving 
the plaintiff’s witnesses besause no such 
passage was visible and disallowing the 
plaintiff's elaim withoutexamining the defend- 
ants’ witnesses. In such a case it wa 
held that the “eye 
enuneiated by Farwell, J., and in some 
other eases by the House of Lords, It 
was further pointed out in the aforesaid 
Bombay case that, although itis desirable 
that a Judge should plaee the result of 
his loeal inspeotion on the record, yet the 
omission to do so is & purely formal 
defest and would not necessarily vitiate the 
judgment. 

The dispute in the present oase related 
to a wall on the north of the plaintiff's 
house and a Ghat to the east of his house. 
Issue No. 3 related to the wall and issue 
No. 4 to the Ghat. The sase was one of 
enoroashment, the plaintiff's and the defend- 
ants’ houses being aontiguous. The plaint- 
if'a case was that there were two contiguous 
walls between these two houses, whereas 
the defendants denied it. Both parties gave 
eonflieting evidence. I think that, as 
observed in the Bombay oace, the Munsif 
in visiting the spot adopted what was the 
most satisfactory test available to him for 
finding out which -party’s oase was true. 
It was not only natural but proper for him 
to aseept the case and the evidence of the 
party whieh agreed with hid personal 
observation, and to  rejeet the ease and 
the evidence of the party which was in 
sonflist with his view of the loaality and 
neseesarily his decision will be based upon 
his personal observation. This in itself will 
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before him as to whether there was any 
evidense on the point, apart from the local 
inspeation of the Munsif. If there was 
sush evidence, the fast that the Munsif 
used his observation for the purpose of 
accepting that evidence or rejecting that whioh 
was contrary to his observation, will not 
vitiate his finding. 

Whatever may be said of 
whieh related to the disputed wall, the 
desision of the Munsif on issue No. 4 is 


was the Judge" as “based upon the report of the Commissioner 


and the oralevidenee on the record referred 
to by him. As to the title of the plaintiff 
the Munsif seems to have based his 
finding entirely upon the evidenos oral and 
dooumentary and there is no reference to 
any inspeotion of his; so also his finding 
upon issue No. 6 relating to the re- 
moval of the material from the disputed 
wall The learned Sabordinate Judge has 
not pointed out in his judgment which 
part of the finding of the Munsif was 
not supported by any evidense on the record 
apart from his own observation. In fast, 
the learned Subordinate Judge did not gc 
into the evidence at all, He was, therefore, 
not eompetent to set aside the desision of 
the Munsif and to remand the esse for 
re trial unless he had examined the evidensa 
and held that the Munsif's findings were 
not supported by any evidence but were 
solely based upon the result of his losal 
inspection. 

I, therefore, set aside the desision of 
the Subordinate Judge. and remand the 
ease to him to re-hearthe appeal and to 
dispose of it on merits, If, on examination 
of the evidense on the resord, he still 
finda that the finding of the Munsif upon 
any issue was arrived at solely upon 
his local inspection, and not upon any 
evidenoe on the record, he will be som- 
petent to remand the issue for re-trial. The 


pot be any ground, as the learned Subordi-* costs of this appeal will abide the result of 


nate Judge has supposed, for setting aside 
the decision of the Munsif, nor san the 
deaision of the Munsif be set aside because 
the learned Subordinate Judge found it 
"diffisult to exolude the observations of 
the learned Munsif from the other evidenoa 
on the point.” In this the learned Sub- 
ordinate Judge has begged the question 


(10) 10 Ind. Cas. 914; 35 B.817; 13. Bom. IA R*' 
8 


the ease. 


Oase remanded. 


e * 
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AMIR SINGH t, JAGAT JIT SINGH, 
OUDH JUDIOIAL COMMISSIONER’S 
COURT. 
First Civit Appa No, 19 or 1919, 
Marsh 18, 1920, 
Present :— Pandit Kanhaiya Lal, A. J.O., 
and Mr. Stuart, A. J, C. 
Thakur Raje AMIR SINGH ~ PruAMNTIRE 
— APPELLANT 
versus 
Raja Rajgan Maharaja JAGAT JIT’ 
SINGH AND OTHERS —DEFENDANTS— 
. RESPONDENTS, 
Oivil Procedure Code (Act-Y of 1908), s. 86 — 


Ruling Chief, suit agawnib— Consené of Governor. 
General not obtasned —S uit, whether maintainable. 


Plaintiff held certain lands of the defendant, a 
Ruling Ohief, for which he paid no rent. Defend. 
ant applied for resumption of the muafi and the 
Court assessed rent against the plaintiff who 
brought the present suit for a declaration that ho 
* held a heritable right to remainin possession of 
the land without payment of rent. The suit 
was dismissed on the ground that the plaintiff had 
not obtained. the consent of the Governor-General 
in Council under section 86 of the Civil Procedure 
Code, to sue the defendant. Plaintiff appealed and 
it was contended’ that as he was suing as a tenant 
of immoveable property, the suit was maintainable 
under the fifth proviso to section 86 of the (ode 
withcut the consent of the Governor General: 

Held, that the suit was not by plaintif as a 
tenant of immoveable property, and had been rightly 
dismissed. 


Appeal egainat the decrea of the Subordi- 
nate Judge; Kheri, dated the 23rd December 


1918. 
Mr. Bisheshar Nath ene forthe Ap- 


pellant. 


Mr, Lachman Das, for Respondent 
No. 1. 

Mr. N. N. Ghoshal, for Respondents 
Nos 2 and 3. 


JUDGMENT.—The village of Amethi in 
the Kheri Distriet belonged to the Isanagar 
Estate. lt was sold by that Estate on the 
23rd December 1910 to Raja i Rejgan 
Maharaja Jagat Jit Singh, Ruler of the 
Kapurthala State. Thakur Mahipat Singb, 
father of Amir Singb, plaintiff-appellant, 
held -sertain lands, in this village for 
which he paid no rent. On the 14th 
December 1911 the Maharaja of Kapurthala 
applied to have the -muafi resumed. On the 
30th September? 1912 the Court assessed 
rent against 'Mabipat Singh. That desision 
was upheld in appeal. Mahipat Singh 
died in 1916, His son Amir Singh then 
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broaght a suit against the Maharaja of 
Kapurthale, the Isanagar Estate under the 
management of the Court of Wards, and 
the Seoretary of State for India in Counoil 
for a deolaration that he had a proprietary 
and heritable right to remain in possession 
of the land without payment of rant. The 
suit was dismissed. He appeals, 

The learned Counsel for the appellant haa 
confined himself to one point. The suit 
waa dismissed as against the Maharaja of 

apurthala, besause the plaintiff had not 
obtained ths consent of the Governor-General 
in Couneil £o sus the Maharaja in the Kheri 
Courts, It was held that, in absense of such 
sonsent, the suit mustfeil under the provisions 
of sestion 86 of the Oode of Civil Prccedure: 
The only point with whioh we are sonserned 
„is whether the learned Subordinate Judge 
13 right on this point. The learned Counsel 
for the appellant admits that the suit was 
rightly dismissed as against the Isansgar 
Estate and the Seoretary of State for India 
in Ooanoil, The point before us presents no 
difficulty, There cannot be the slightest 
doubt in our opinion that the failure to 
obtain the consent in question involved 
the dismissal of the plaintiff's suit. Tha 
Maharaja of Kapurthala is a Ruling Chief; 
Sestion 85 refers to any Sovereign, Prince, 
or Ruling Chief, whether in subordinate 
allianoa with the British Government: or 
otherwise, and whether residing within on 
without British India. The words "such 
Prinae or Chief" in seetion 86 summarise the 
previous deseription. A. 

The learned Counsel for the appellant 
suggested that his client was entitled to come 
under the*fifth provision of section 86 and 
that it was not neeessary for him to obtain 
the sonsent in question as he was saing as 
a tenant of immoveable property. ‘Our 
finding on this point is that he was not 
suing as a tenant of immoveable pro. 
eperty, 

The appeal, therefore, fails and is dis? 
missed. THe appellant will pay- -hia own 
costs and the separate- sosts of the three 
respondents in all Courts, - 

Appeal dismissed. : 


a - 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
OgiminaL Revistox No. 165 or 1920, 
July 12, 1920, 
Present:—Mr, Kotwal, A. J. C. 
MANEKLAL—APPLIOANT 
versus 


EMPEROR— NON- APPLIGANT, 
Oriminal Procedure Code (Act V of 1898), ss. 439, 
4T6—Oivil Procedure Code (Act V of 19084, s, 115— 
Sanction to prosecute granted by Revenue Court —High 
Court, whether can interfere. 


The High Court has no power, either under section 
115 of the Civil Procedure Code or under section 
489; Oriminal Procedure Code, to revise an order 
passed by a Revenue Court under section 476, 
Oriminal Procedure Code, directing the trial of a 

erson for an offence under the Indian Penal Oode. 

p. 915, ool. 2.] 

The fact that the order is described as having 
been passed “in a miscellaneous criminal case” 
does not make it one passod by a Magistrate, if 
it is signed by the officer making it as a Revenue 
Officer. [ p. 916, col. 2.] 


Revision against an order in Miscellaneous 
Oriminal Case No: 1 of 1920, decided, on the 
18th June 1920, by the Deputy Commis. 
sioner, Seoni, 


: FACTS appear from the following order 
of the Deputy Commissioner :— 
ORDER,—"Thése proseedings have bean taken 
up under sestion 476, CriminalProsedure Code, 
against Maneklal Kalar of Sudamapur, oall. 
ing upon him to show eause why he should 
not be proseeuted under sestion 471, Indian 
Penal Code, for produeing and using a forged 
dosument in a Oourt knowing it to be forged. 
2. The facta have been fully set forth in 
my order, dated 19th June 1919, in Revenue 
Appeal No, 111-1 of 1918-1919, a copy of 
which will be plased on record. Some 
explanation of the delay in taking up these 
proceedings is neoessaryr A oopy of the 
above order was forwarded to the Distriet 
Superintendent ofPolice for investigation as to 
the genuineness of the Will, dated Ist Novem- 


ber 1918 (Exhibit A). This investigation * 


was stayed under the orders of my locum 
tenens, dated 22nd September 1919, pending 
disposal of the revenue appeal in the 
mutation ease by the Finansial Commissioner. 
There was farther delay in eompleting the 
investigation owing to the absenes, for some 
months, on leave of the handwriting ex- 
pent for India who was sonsulted by the 
appellant. . . 
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8. The points for determination are:— 
Whether the Will (Exhibit A) is a forged 
dooument ; (2) whether Maneklal knew that 
it was forged; (8) whether he produced it 
or had it produced in the Oourt of tha 
Tahsildar in the mutation proseedings ; (4) 
whether he shonld be considered as a party 
to those proceedings; (5) whether in view of 
the wording of seotion 476, read with sestion, 
195, Criminal Procedure (Jode, I have juris- 
diotion to order Maveklal’s proseoution. 

4, There is no direst evidense as to the 
forgery. The very character of the offence, 
renders it ordinarily impossible to get auch 
evidence as the parties who are present at 
such a transaction are direotly or indireatly, 
concerned in the offence, The Cirole ins. 
peotor of Polise has solleoted the best evi-. 
dense that it was possible to collect under, 
the eireumstanees. Witnesses may lie bnt, 
dosumentary evidence cannot. He has pro- 
duced several dosuments signed or written, 
and signed by Bhayalal, deceased. The, 
doouments, Exhibits B toP, are proved to have. 
been signed by Bhayalal. The reseipts, 
Exhibits O and D, and the bond, Exhibit L,. 
are proved to Hu ve. been written by Bhayalal 
himself, Several of the above documents are 
security bonds sonnested with exeise oon- 
tracts and have been verified by the Tahsildar 
or the Naib- Tahsildar, Tke usual signature, 
of the deceased Bhayalal wasin four Hindi 
letters ‘Bhayalal.’ But in some eases he has 
undoubtedly used five letters. For his 
signature or name, e. g., his name at the som- 
mensoement of the dosument, Exbibit D 
“Bhayalal.” A somparison of the signatures 
on the documents B to Hand J to P and of 
the handwriting of Bhayalal in the doon. 
ments O, D and L with the signature on the 
Will, Exhibit A, clearly shows, in my opinion, 
that the latter is a colourable imitation of 
his real signature on the fourteen dosuments. 
I have not considered it necessary at thia 
stage to call up and examine the hand- 
writing expert. 'Maneklal has produced four 
doouments, v2 , Exhibits D.1, D 3, D-4 and 
D-5 which are alleged to have been signed 
by Bhayalal. These doeuments have not 
been proved to have been signed by the 
deseased and I, therefore, abstain from 
making any comparison. “Whether Bhaya» 
lal wrote his signatures with feur letters or 
with five does not settle the question at issue. 


“ The marked difference ‘in the handwriting 
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between the signature on Exhibit A and the 
signatures on Exhibits B to P leads to the 
irresistible conclusion that the signature on 
Exhibit A is a forgery. Apart from thir, 
dosumentary evidence which is of sourse 
most important in eush oases, as I hava stated 
in my order in the revenue appeal, the 
sirsumstanees of the oase point to the Will 
being a forgery. Maneklal is an intelligent 
and literato molguzar and is or was member of 
the Losal Board. He put in in the mutation 
ease application, dated 2nd Desember 1918, on 
behalf of the minors Dalohand and Premlal 
claiming the property for the minors as 
eousins of the deceased Bhayalal, Now the 
Will is dated Ist November 1918 and i$ is 
most extraordinary that there is no mention 
of this important dosnment in the application 
presented, month and a day after the former 
had been exesuted. The Will appears for the 
first time in the proceedings of the 2lst 
December 1918. Iam satisfied that the Will 
was an afterthought, as Maneklal dissovered 
that the claim of the minors on the ground 
of relationship was absolutely untenable, 

' 5,. That Bhayalal and his wife were 
living together till the date of his death is 
not denied.: His wife died a few days after 
he died. Bbhayalal was evidently in perfeot 
health when he executed the alleged Will. 
It is proved that his wife bore two children 
who died. They were both young and there 
was every prospest of their having more 
ehildreu. Is it then likely that Bhayalal 
would bequeath all his landed property to 
two very distant relations simply out of 
gratitude to Maneklal or latter’s dessased’s 
brother Sheoraj who had managed the p:o- 
perty for him during his minority. 

6, Theidea is a preposterous one, The 
ground put forward for the exeontion of the 
Will is that he bad quarrelled with his wife 
who was extravagant and was. squander- 
ing his money (sic) her relations. Itis very 
unusual amongst people of this slass, for the 
wife to hold the ,purse strings. Jf, as is 
alleged, he was going about complaining to 
all and sundry that his wife was extravagant 
and was squandering his money, if matters 
had gone so far, was there anything to 
prevent his keeping all the‘sash in his own 
hands or his tarning her out? Then the 
Will is a very situple dooument and Bhayalal 
eould write efen a formal dosument like & 
bond for himself, Would he gat hold of an 
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Ahir cultivator to write out the Will for , 
him? The matter would be different if a 
professional soribe had bean .asked to write 
the Will. Then the exesution of a Will by 
a young man belonging to Bhayalal’s olass 
is in itself very suspisious, to say the 
least. 

7. itis suggested that Bhayalal’s wife 
was a kept woman. The evidense shows that 
she was his legally marrisl wife ani*the 
suggestion to the contrary was evidently not' 
seriously made. 


P 8. That Maneklal produsad the Will, 


Exhibit A, is proved. That he must have 
known the dosument to ba a forgery, if 
he was nob a party to the forgery, is equally 
clear. 

9, Itiscontended thit Maneklal appear. 
ed in the Revenue Court merely as a guardian 
of the minors, Dalshand and Premlal, that. 
he was nota party to the proceedings anl 
that, therefore, his prosecution under seotion 
476 read with seation 195, Oriminal Pro.” 
cedure Code, sannot be ordered, 

10. Dalehand is Maneklal’s son and 
Premlal is his nephew. Both are under his 
own protection. The Counsel for Maneklal 
has sited in support of his sontention Rup 
Chand v. Dasodha (1) and Govinda Iyer vy.. 
Rex (2). "The first ease was a civil suit and 
a question whether a guardian ad liten was a: 
party to the suit was raised in connection with - 
the period of limitation in the interest of the. 
minor and it was held that a guardian waa: 
not a party to the snit and the suit was not, 
therefore, time-barrrd, That ruling cannot; 
be applied to the present case when there is 
no question of protesting the interest of a: 
minor against the uusle of his guardian. 
The sesonds case cited is more important, It. 
was held by the Madras Fall Bansh that the, 
words under seatiop 476, Criminal Prossdure 
Oode “any offense in seation 195” inaorporate : 
the conditions laid down by sestion 1-5, and. 
a Court san take astion under seotion 478. 
only under such oonditions, In that ease a. 
man whose prosecution for forgery had? 
been ordered was a olerk of the plaintiff: in: 
whose favour the document which was forg», 
ed hai been alleged to have been exesutoed, 


(1) 80 A. 55 at p. 66; A.W. N, (1907) 220; 8 M... 
L. T, 53; 4 A. L, J, 818r. ONU 
(2) 50 Ind. Cas. 824; 42 M. 540; 9 L. W. 422; 36 
M. L. J. 448; 20 Oz. L. J, 844; (1919) M, W. N, 4559). 
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It was held that the olerk who appreared ou 
behalf of his employer was not a party to the 
ease and, therefore, hia prosecution under seo- 
tion 476 read with section 195, Criminal Peooa- 
dure Code, sould not be legally ordered, The 
present case, however, is quite different. The 
minors, on whose behalf Maneklal prodused 
the document, are quite innosent. He hada 
document forged in favour of his son and his 
nephew, he produced it and led evidence to 
prove if. 
the mutation prooeedings ? I hold that he 
sertaintly was. He took possession of the 
property on the strength of the Will and 
during his lifetimeor, at all events, till his son 
and nephew who are living with him attained 
majority, he would get the benefit of the 
property. For the purposes of sestion 195, 
Criminal Prosedure Code, therefore, I have no 
hesitation in holding that he was a party 
to the mutation proseedings I am fortified in 
this view by the oase, published in Keshav 
Narayan, In re (8) (vide Sohoni'a Criminal 
Prosedure Code, page 991, 9th Edition), “AN 
that is required is that suoh an offence as is 
referred to in this seation should be either 
sommitted before the Court or brought under 
its notise in the course of a jadisial proceed. 
ing. If that eondition is satisfied, the siroum- 
stance that the aocussd is neither a party 
nor a witness is not relevant. It is compe: 
tent toa Court to sanction the proseoution 
under section 476, Criminal Procedure Code, 
by the minor's guardian who applies for the 
Probate of a forged Will.” For these reasons 
I order, under seotion 476, Criminal Proge- 
dure Code, the prosecution of Maneklal, son of: 
Bodhi, under aeetion 471, Indian Penal Code. 
Mr. Diwakar, Sub Divisional Magistrate, has 
dealt with the ease on the revenue side. |, 
therefore, direst that the afoused’s oase be 
taken up by Mr. Chandorkar, First Class 
Magistrate. Maneklal to bs bound over in 
personal resognizanee bond for Rs, 1,000 
wih two sureties for Rs. 1,000 eaoh to appear 
before the First Class Magistrate on Monday, 
the 2lst June 1920, as the two intervening 
days are a holiday and a Sunday. 





Mr, M. V. Joshi, for the Applicant. 
. ORDER.—The order unter séation 476, 
Criminal Prosedure Code, directing the trial 
5 e 


: (8) 17 Ind. Cas 720; 14 Bom L, R. 963; 1 Bom. Cr. * 
Oas. 812; 13 Cr. L. J, 843. 
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ofthe applisant Maneklal for an offenes 
under sestion 471 of the Indian Penal Code 
has baen passed by a Revenue Offiaer. This 
Court bas no power either under section 115, 
Civil Prosedure Code, or under section 439, 
Criminal Prosedure Code, to revise an order 
passed by a Revenue Offiser, It is said that 
Mr. Rustomji F'ariloonji has passed the 
order as a District Magistrate sinsa it pure 


_ ports to have been passed aesording to the 
Was he or was he not a party id ae of the order “in Missellaneous Ori- 


inal Case No. 1 of 1920.” The offenea 
appears to hava come to Mr. Rustomji Fari- 
doonji’s notise during the hearing of 4 
revenue appeal and he has signed the order 
as a Daputy Commissioner. The order has, 
in my opinion, been passed by him asa 
Revenue Officer and the faot that a wrong 
heading has been given can mik3 no 
difference. 

The applieation 1s rejeated. 

Application rejected, 





BOMBAY HIGH COURT. 
Oat ,INAL Appcication No. 449 or 1919, 
Maroh 12, 1920. 

Present :—Mr, Justice Marten, Mr, Justioe 
Hayward and Mr. Justice Kajiji. 
Inre MOHANDAS KARAMCHAND 
GANDHI ano MAHADEO HARIBHAT 


DESAI— RESPONDENTS. 

Contempt of Cowrt—Publishing and commenting 
on document forming part of the record of a pending 
ao Court, power and duty of, to protect inferior 

owrt3. 


It is not permissible to publish comments on 
or extracts from any ponding proceedings in a 
Court unless tho leave of the Court is first obtained, 
[p 918, col. 1 j 
« Ány act done or whiting published caloulated to 
obstruct or interfere with the due course of justice 
or the lawful process of the Courts is a contempt 
of Court. (p. 919, col. 1.] 

It is a contempt to publish any part of the record 
of a case while proceedings sre pending. The 
High Court has power to protect Courts of inferior 
jurisdiction and in proper caseseit should extend 
its protection to Courts in the Moffissil over which 
it exercises supervision. [p. 920, col. 2.]* 

A District Judge wrote a letter tothe Registrar 
of the High Court submitting fer determination the 
question whether certain conduct of some of the 
legal practitioners practising in the District Judge's 
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Court, was consistent with their duties as Advocates atvagraha ledge which these’ Advo- : 
and Fleaders The respondents, who were the Satyag its 


editor and publisher of a newspaper, printed the 9568 and Pleaders had taken was not eon- 
Distriot Judge's letter in their newspaper together sistent with the performance of their ene 
with their own comments while the proceedings as such to the Court and the public. 


ee fe the High Court: Meanwhile, viz., on the 6th August 1919, : 
ioni: is "udis e respondents were guilty of con- 4), present respondents. had published the 


Messrs, Strangman and Bahkadurjt,instrusted letter in question in Young India, and made 


M , Lt a . there the comments complained of. They 
Danian cep a La AE had obtained the letter in this ° way. 


JUDGMENT. For the purposes of the defence to the 
Marten, J.— The respondents Mohandas ay charge, a copy of the Distriot Judge’s letter 
Karamshand Gandhi and Mahadey Haribhai bad been supplied by the High Oourt to 
Desai are the editor and publisher respeo- Jivanlal V. Desai, one of the Counsel in 
tively of a newspaper oalled Young India. question. He gawen copy to another respond- 
They are charged with contempt of Court ent Kalidas J. Jhaveri, and the latter 
in publishing in that newspaper, on the 6th handed it tothe Editor of Young India, who 
August 1919, a letter dated the 220d April is reputed to be the author of the Satyagraha 
J919 and written by the District Judge of pledge. For his sonduot in so doing, 
Ahmedabad (Mr. B. O, Kennedy) to the Mr. Kalidas J. Jhaveri was severely 
Registrar of this Court, and also with reprimanded by the Chief Justices and Mr, 
publishing commenta on that letter. The Justice Heaton on the 10th November 1919: 
gist of the oharge is that the letter in see Kalidas J. Jhavert, In re (2). 
question was a private official letter forming Imay now turn to the newspaper itself. 
part of oertain proseedings then pending On page 1 under the beading " O’Dwyerism 
in this Court, and that the sommenta whioh in Ahmedabad,” the Distrist Judge's letter 
the respondenta made in their newspaper to this Court is set out in full. On page 2 
were comments on that pending case. there is a leading article headed “Shaking 
The fasts are not in dispute, and may bs Civil Resisters.”’ We have read the whole 
stated briefly, The oase which I have re- of it and I need only refer to some of its 
ferred to is Jtranlal Varajra? Desai, Inve (1), more salient features. At the outset, it 
It arose under the disciplinary jurisdistion mentions an alleged deslaration by Sir 
of this Court, in sonsequense of the above Michael O'Dwyer of his intention of taking 
letter from the District Judge, whereby he note of the anti- Rowlatt legislation, agitation 
submitted for the determination of this Court and passive resistance demonstration before 
the question of the Pleaders of the Abmedabad there was any disturbanee of the peace. It 
Court who had signed what is known as then states that Sir Mishael had succeeded 
the “ Satyagraha pledge,” whereby they to an eminent degree in disturbing the 
undertook (amongst other things) “ to refuse peace in fhe Punjaband that “the O’Dwyrean 
civilly to obey these laws, (viz., the Rowlatt spirit” had travelled to Burma. Then follows 
Aot) and such other laws as a committee a comment on the Local Government there, 
to be hereafter. appointed may think fit." The article then proceeds to say that an- 
The learned District Judge also mentioned echo of the spirit is heard nearer Bombay, : 
the names of two Barristers who had signed and mentions the above High Court notice 
the pledge. The point was whether that to the Ahmedabad lawyers, and that it was 
pledge was consistent with their duties aĝ prompted by the above letter: from the 
Advooates and Pleaders. The result of that District Judge, and that it remains to “be 
letter was that notices were issued by this seen what aetion will be taken by the 
Court, on the 12th July 1919, against the High Court when the oase is argued before 
Advocates and Pleaders in question, and it it. The artisle then states that the Distriot 
was eventually, held, on the 15th Ostober Judge has prejudged the issue: that he 
1919, by a Bénsh of this Court consisting of has made an impudent suggestion whieh 
my Lord the Chief Justice and Mr. Justise is then quoted: that the adjective “impudent? 
Heaton and Mr, Justice Kajij that the is used advisedly : that his imputation would 


(1) 54 Ind. Cas, 679; 22 Bom. L. R. 18; 21 Or. L. ° (2) 68 Ind. Cas, 462; 22 Bom. LR, 81; 44 "i 443 
Je 161; 44, B. 418. * 9 21 Or, L. de 782, 
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be ungentlemanly in astranger and is un- Oa the 7th November the respondent, 


pardonable in his oase. The article then Gandhi, telegraphed that he was referring 
_ suggests that the last paragraph of the the matter to Counsel. 
letter means that the:two Barristers would On the ilth December, the  Aating 
be charged and sonvioted by the Spesial Advooate-General initiated the present 
Beneh, and that it was not the fault of the — proseedings by applying for & rule nist 
District Judge that they had not been so against the respondents. This application 
. Sharged, and that tke Distriot Judge had was granted by Mr. Justioo Shah and Mr, 
made up his mind that they had oommitted Justice Crump on that day, but the rule 
a eriminal breach of the law of the land. itself waa not actually issued till the 19th 
Then, in the oonoluding portion, the, Desember, and it bears the latter date. 
artisle states that these tradusers of “Meanwhile, a further letter, dated the llth 
sivil resistance and  eivil resisters are be. Desember, had been received from the 
eoming the instruments for propagating respondent, Gandhi. The writer expressed 
Bolshevism, 4.6, the spirit of lawlessness his inability to publish the suggested apology, 
accompanied with violence, and that the and stated that in publishing and somment- 
Government of Burma, the Government of ing on the letter, he had performed a use- 
. ihe Punjab and the Distrist Judge of ful publis duty at a time when there was 
Ahmedabad, are all, in their own way, en- great tension and when even the judiciary 
. deavouring foroibly to impose their will upon was being affected by the popular prejudise, 
eivil resisters, but that those who are but that he had had no desire whatsoever to 
. trying to orush the spirit of oivil resiste prejudge the issues which their Lordships 
anso are but fanning the fire of Bolshevism. had had to deeide. Then, after referring 
. It will be noticed that this article shows, to the honour of journalism and to his 
on the fase of it, that the proseedings were membership of the Bombay Bar and” its 
then sub judice, and that it nowhere mentions traditions, the writer stated that, in similar 
Mr. Kennedy’s name, but refers to him  oireumstanoes, he would not aot differently, 
throughout as the Distrist Judge of Ahmed- and that he could not consdientionsly offer 
abad. any apology, and that, if that explanation 
After the proseedings against the Pleadera was not oonsidered sufficient, he would 
had been disposed of the Editor of Young  respeotfully suffer the penalty. : 
India was asked, on the 18th Oatober 1919, Subsequently, at the respondents’ request, 
to give an explanation regarding the publies- the hearing of the rule was postponed, 
tion of the letter and the above comments, snd on the 27th February 1920 they made 
Oertain sorrespondencs thereupon passed the following statements.— 
between him and the Registrar of this Court The respondent, Gandhi, stated: — 
 &oting under the direstions of the Chief “With reference to the rule nist issued 
Justise. We have read all this correspond. against me I beg to state as follows:— 
ense, and Í need not repeat it Sn full. In Before the issue of the rule certain aorre- 
his letter of the 22nd Ootober, the respond. spondenss passed between the Registrar of 
ent, Gandhi, wrote: ° the Honourable Court and myself. On 
‘ “In my humble opinion, I was within the the llth December I addressed to the 
rights of a journalist in publishing the letter Registrar a letter which suffisiently explains 
in question and making comments thereon. : my sondust I, therefore, attach a copy of the 
. I believed the letter to be of great publio * same letter. I regret, that I have not found 
importance and one that salled for publie it possible to accept the advise given by his 
eritioiam." : Lordship the Chief Justios. Moreover, I have 
The reply of the 31st Ostober was that been unable to accept the advices besause I do 
_this sould not be ragarded asa satisfastory not consider that I have committed either 
explanation, but that the Ohief Justice a legal or a moral breash by publishing 
was willing to sonoede that the editor was Mr, Kennedy’s letter or*by  sommenting 
unaware that he was exceeding the privilege on the sontents thereof. I qm sure that 
' of & journalist, provided he wonld publish this Honourable Court would not want me 
_in Young India an apology in the form there: “to tender an apology unless it be sincere, 
with enclosed. ` , and express regret for an action whioh I 
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have held to be the privilege and duty of 
A journalist, I shall, therefore, sheerfally and 
respectfully nesepi fhe punishment that this 
Honourable Court may be pleased to impose 
upon me for the vindisation of the majesty of 

law. 


"I “wish to say, with reference to the 
noties served on Mr, Mahadeo Dasai, 
the publisher, that he published it simply 
upon my request and advice.” 


The respondent Desai stated:— 

"With reference to the rule nisi served 
upon me, I beg fo state that I have read 
the statement made by the Editor of Young 
Indía and associate myself, with tbe 
reasoning adopted by him in justification of 
his astion, I shall, therefore, cheerfully 
and respectfully adide by any penalty that 
this Honourable Court may be pleased to 
infliat‘on me.” 

At the hearing before us, both the ro. 
spondents, appeared in person, The re- 
spondent Gandhi stated (infer alia) that he 
did«not want to go beyond the above 
statements already made by him ; that he 
would assept any ruling of Jaw laid down by 
this Court, and that, while submitting be 
had not sommitted any contempt of Court, 
he did not want to arguethe point, The 
respondent, Desai, stated that he associated 
himself with his oo respondent. 

As to the general principles of law to 
be applied to this ease, there can, [ think, 
be no donbt, Speaking generally, it ia 
not permissible to publish comments on or 
extracts from any pending proseedings in 
this Court, unless the leave of the Court 
be first obtained. Many good reasons may 
be advansed for this, but the underlying 
principle is, I think, that of the due ad- 
ministration of justice for the publio 
benefit, one incident of whioh demands that, 
as a matter of sommon fairness, both 
parties shall be, heard at the same time 
and in the presence of eash other on 
proper evideneo by an ivdependent and 
unprejudised tribunal, That object would 
ba frustrated if newspapers were free to 
eomment on or to make extrasts from 
proceedings whieh were still sub judice. 
It matters not” whether those comments 
and .extrasts favour prosesutor or aosused, 
plaintiff or defendant, The vice is the. 
jnterferencé with what is fhe Oourt’s duty and 
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not & newspaper's viz, the desision of the 
pending ease. 

In Rex v, Parke (3) Mr. Justice Wills in 
delivering the judgment of the Court (the 
other members of whish were Lord Alverstons 
and Mr. Justioe Channell) said at pages 436 7 
as follo wa; =- 

"The reason why the publisation of 
articles like those with whioh we have to 
deal is treated as a sontempt of Court 
is besause their tendensy and sometimes 


o their objest is to deprive the Court of the 


power of doing that whieh is the end for 
which it exists—namely, to administer 
justice duly, impartially, and with reference 
solely to the fasts judisiaily brought before 
it. Their tendeney is to reduee the Court 
whioh has to try the ease to  iupotenee, 
so far as the effeotual elimination of prejudiee 
and prepossession is soneerned. Itis diffioulb 
to eoneeive an apter deseription of sush sone 
duct than is conveyed by the expression 
"contempt of Court.’ ” 

In Rex v, Dawes (4) Mr. Justice Will 
again delivered the judgment of the Court, 
At page 40 the learned Judge says:— 

“What then is the prinoiple whieh ia 
the root of and underlies the oases in 
whioh persons have been punished for 
attacks upon Courts and interferences with 
the due exesution of their orders P It will 
be found to be not the purpose of protect 
ing either the Court as a whols or thé 
individual Judges of the Court from & 
repetition of them, but of protesting tha 
publio, and espesially those who, either 
voluntarily or by compulsion, are subject to its 
jurisdistion, from the misshief they will inour 
if the antHority of the tribunal be undermined 
or impaired." 

Lower down on,the same page, the learned 
Judge refers with approval to an undelivered 
judgment of Wilmot, O. J., in 1765 whish 
shewed that— 

“The real offense is the wrong done to 
the publis by weakening the authority and 
influenes of a tribunal whioh exista for their 
good alone." 

So, too, in Helmore v. Smith (5) Lord 
Justice Bowen say8:— 

. (3) (1903) 2 K.B. 482 at pp. 486,437; 72 L. J. KB. 839; 
80 L.T. 439, 52 W R 215; 67 J. P. 491; 19 T. L. R. 827, 

(4) (1908) 1 K. B. 32 at p. 40; 76 L. J. K. B. 104; 08 
L. T. 712; 54 W. R 107: 22 T L. R. 97. 

(5) (1888, 86 Oh. D. 419 at p. 455; 56 L, x. - Oh, 
145; 66 L. T, 72;385 W, R. 157. a. 
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"The objest of the discipline enforsed by 
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"Printing, even without | eomments 


the Court in case of contempt of Conrt/ and oireulating the brief pleadings, peti. 


is not to vindioate the dignity of the Court tion, or evidenee of one side only, 


is 8 


or the person of the Judge, but to prevent sontempt.” 


undue interference with the administration of 
justice." 

In Heg. v. Gray (6) Lord Russell of Kil. 
lowen, in speaking:of one olass of contempt, 
said at page 40;— 


: “Any aot done or writing published 


So, foo, in Halsbury's Laws of England, 


Volu me VII, page £87, it is stated:— 


“It is a contempt to publish eopies of the 
pleadings or evidence in a aruse, while pro- 


ceedingsa are pending." 


For these propositions, oases beginning 


ealeulated to obstruat or interfere with kan HS 1754 are cited and they inelude 
f 


due sourse of justiee or the lawful process o 
the Courts is a sontempt of Court.” 

Within that olass fall somments on 
pending proseedings, and also, 1 think, 
premature publication of documents. Earlier 
on the same page, the Lord Chief Justice had 
dealt with another olass of contempt which 
he thus describea:— 

"Any aot done or writing published 
ealeulated to bring a Court ora Judge of 
the Oourt into sontempt, or to lower his 
authority, is a contempt of Court.” 

Within this elass comes the personal 
sourrilons abuse of a Judge as a Judge, 
whieh was the ease the Oourt there had 
to deal with, It was this class of contempt 
whieh Lord Hardwicke sharascterised in 
1742 as “scandalising a Court or a Judge.” 
Speaking for myself, I do not think that 
the expression is a happy one as it is 
open to misoonstruation, and I doubt whe- 
ther it is much used by modern lawyers, 
At any rate, I personally prefer Lord 
Russell's own dessription of this particular 
lass of contempt. 

It makes no difference, I think, that 
the alleged abuse here was of a Distriot, 
and not of a High Court, Judgé. Rex v. 
Davies (4) shews that in England the 
High Court has power .to protest the 
Courts of inferior jurisdietion and that in 
a proper case it should do so. I think 
the same power exists in India, and that, 


subject to the preeantions whish Lord. 


Russell mentions on pages 40 and 4l, 
this Court should extend its protebtion to all 
Courts in the Mofussi), over whish it exersises 
supervision. 

As regards the premature publieation 
of documente, the law is thus stated 
in Oawald on Contempt, 3rd Edition, page 
95:— 


(6) (1900) 2 Q. B. 86 at p. 40; 69 L, J. Q. B, 502; B2 * 


LiT., 694 48 W. R. 474; 64 J, P. 484; 16 T, L, R. 805. 


Instances of affidavits, winding-up petition”, 
and statements of claim, which latter cor. 
respond to plaints in this sountry, Ona 
ean easily see the evils whish would arise 
if if were permissible to publish a plaint 
containing (say) sharges of fraud against 
some  respeotable man before he sould 
even put in his answer, and long before 
the sharges sould ba judicially determined. 

I may refer to one more ease, not beeause 
it lays down any new law, but besause it 
brings the English authorities down to 
date, and illustrates the restristions imposed 
thera on the liberty of the press, whfish, 
as pointed out by Lord Russell in Reg. v. 
Gray (6), is in these matters “no greater 
aod no less than the liberty of every 
gubjest of the King." The ease is Re» v. 
Empire News Limited (7) and was heard 
by the Lord Chief Justioe of England and 
Mr. Justice Avory and Mr. Justise Sankey, 
There the newspaper had eommented on a 
pending murder 0480, but did not attenpt to 
justify its astion in so doing, and the proprie- 
tors and editor expressed their deepest regret 
and eontrition to the Court. In delivering 
judgment, the Earl of Reading said:— 

"The Court sonld not permit the investiga- 
tion of murder to be taken out of the 
hands of the proper authorities and to be 
earried on by newspapers. The liberty of 
the individual, even when he was suspected 
of crime and indeed even more so when 
he was sharged .with crime, must be pros 
tested and it was the funstion of that 
Court to prevent the publication of artisles 
whish were likely to caus3 prejudise. The 
only doubt in the oase was whether 
the Court onght to some the editor to 
priton, 

“The Court had some to “the sonslusion 
that, in the cireumstaneos, it must marl 


(7) (1920) The London Tintes, dated goth January 
1 0, 
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ita sense of the offence committed, whioh was 
an offence both by the proprietors and editor, 
by imposing a fine of £1,000.” 

The principles of law then being elear, 
how ought they to be applied io the fasts 
of this partionlar case ? In my judgment 
those principles prohibited the publication 
of, the District Judge's letter pending the 
hearing of the notices issued by the High 
Court, It was eontended by the respondent, 
Gandhi, that that letter was written by 
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seedings and the record thereof, and I do 
not think that any substantial differense 
san be drawn between it and the other 
alasses of documents mentioned in the 
authorities sited in Oswald and in Hals- 
bury to which I have already referred, 

In my judgment, therefore, the publioa- 
tion of this letter was a sontempt of 
Court. ° 

That brings me to the somments made 
in the newspaper, inoluding the heading 


Mr, Kennedy in his private eapacity, andg”"O’Dwyerism in Ahmedabad" under which 


nob as Distriet Judge. I think that son- 
tention is erroneous. The letter is an official 
letter written by the Distrist Judge in 
the exercise of his duties as suoh, and 
submitting the ease to the High Court 
for orders. As my brother Hayward has 
pointed ont to me, the letter follows the 
procedure laid down in the Civil Cireulars 
of this Court in oases of alleged misconduct 
by a Pleader (see page 259). It very 
properly sets ont what the learned Judge 
ponsiders to be the facts both for . and 
against the Pleaders, and gives his reasons 
for. bringing the matter before the High 
Court. Indeed, if he had not done so, he 
would presumably have been asked by the 
High Court for further particulars before 
they took any aoetion. The letter is on 
lines, quite familiar to this Court in other 
oases where the Sessions Judge in the 
exercise of his duties as suoh brings some 
matter. before this Court with a view to 
the exercise of its exceptional powers, I 
may instance criminal referenoes where the 
Sessions. Judge, for the reasons given in 
his offisial letter, resommends the revision 
of come illegal or inadequate sentenoe whioh 
bas been passed by a Subordinate Court 
and which the High Court alone ean alter 
in oertain contingeroies , If,. in the present 
case, the District Judge’s letter contained 
apy statements whieh the respondent 
Pleaders or Barristers 
inassurate, that would be a matter for 
‘decision at the hearing of the notices, when 
all they had to say would be fully oon 
sidered. : 

, But even if the letter was written by 
Mr. Kennedy im his private oapasity, I do 
not think it would make any substantial 
difference as regards mere publisation. 
The letter would .stil form part, and a 
most impórtant part, of the pending pro. 


,Bontended were. 


the letter was published, These somments 
are not only somments on pending pro» 
ceedings, but are of a particularly in. 
temperate and reprehensible character. They 
prejudge the ease and tend to undermine 
any desision which the High Court may 
some to at the trial. They also amount, 
in my opinion, to what Lord Russell 
desoribes as ‘sourrilous abuse of the Judge 
as such.” In this latter. sonnestion, the 
question whether the letter was written 
by Mr. Kennedy in his private or in his 
judieial eapaeity besomes material, but, as 
I have already stated, it was, in my 
judgment, written in his judicial eapasity. 
Assordingly, on the authorities which I 
Lave already referred to, these comments 
are olearly a sontempt of Court and some 
within both the classes to whioh Lord 
Russell refers, and in my judgment they 
constitute a serious sontempt of Court. 


We have earefully considered the various 
statements made by the respondents, and 
invited them at the hearing to give any 
intelligible explanation or exouse for their 
conduct. | None such was forthooming, 
his letter of the 1lth Desembrr 1919 the re- 
apondent, Gandhi, sontends thatin publishing 
and sommenting tn the letter he “performed 
a useful publie duty at a time when there 
was great tension and when even the 
judieiary was being sffested by the popular 
prejudies.” Common sense would answer 
that if that tension and popular prejudice 
existed it would be inereased rather than 
diminished by abuse of the losal Judge and 
that that could not be the publie duty of any 
good eitizen, 


But there would seem to be some strange 
misasonseptions in the minds of the respondents 
as to the legitimate liberties of a journal. 
ist, Otherwise the respondent Gandhi eopld 


In ` 
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hardly have sontended before us—as he in 
fact did—that if a son brought a suit 
against a father, and ifa journalist thought 
that the son's action was wrong, the jonrnal- 
ist would be justified in holding the son 
up to publie ridicule in the publie press, 
hotwithstanding that the suit was still 
ündesided, I need hardly say that this 
contention is quite erroneous. It may, how- 
ever, bs that prinsiples whish are quite 
familiar in England are imperfeatly known 
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lising" Mr, Kennedy’ as Distrist Judge 
within the dieta of Lord Hardwicke quoted 
by Lord Russel in Reg. v. Gray (6), Ib 
was Mr, Kennedy’s duty, according to estab- 
lished practice, to report the matter in ques- 
tionas D atriet Judgefor the orders ofthe High 
Court. It wae, in my opinion, his duty under 
the general powers of superintendence vested 
in him as Distriot Judge under sestion 9 
of the Bombay Civil Courts Ast, 1869, and 
the duty was, moreover, expressly preseribed 


ór understood in India, and that the reN as follows:— 


spondents have paid more attention to the 
liberty of the press than to the. duties 
which &oesompany that and every other 
liberty. 

-This has muoh weighed with me in 
sonsideridg what order the Court ought 
to pass-in this ense, Woe have large powers 
and, in appropriate oases, san commit offenders 
fo prison for such period as we think fit 
and san impose fines of such amount as 
we may judge right. But just as our 
powers ara large, so ought we, I think, 
to use them with disoretion and with modera: 
tion, remembering that the only objeot 
Wwe havein- view is to enforse the due ad- 
ininistration of justice for the publio benefit, 


< In’ the present oase, the ‘Court has very 
seriously sonsidered whether it ought not 
to impose a substantial fiae on one, if not 
both, of the respondents. But, on the whole, 
| think it sufficient for the Court to state 
the law in terms whieh I hope will leava 
no room for doubt in the future, and to 
confine our order to severely reprimanding 
he respondents and cautioning them both 
as to their future sonduot, That accordingly 
is the order I ‘think we should” pass in the 
present oste, 


. Haywarp, J.—l. oonour, A sontempt of 
Court was, in my opinion, committed in the 
mere pablisation of the letter of Mr. Kennedy 
before the trial of the matter by thig 
*Court, It might not have been realised 
bat the reason for the rule has besn ex. 


plained by my brother Marten and shoxn- 


to rest on numerous precedents quoted under 
paragraph 615 at page 287 of Volums VII 
óf Halsbury’s Laws of England. 

A contempt of Oourt of a more seriou3 
nature was, in my opinion, committed in 
eommenting in the particular manner on, 
fhat-lettot, .:- It-amountet olearly.to -“soanda-- 


"The Judge who notices the  miseonduat 
of the Pleader should oharge the Pleader 
there with and, after such preliminary enquiry 
as he may think fit to make, should writa 
to the Registrar requesting him to lay the 
oharge before the Honourable the Ohief 
Justice and Judges, who, if neeessary, will 
call on the Pleader for any further explana- 
tion he may wish to make. The Judges 
will then consider the whole matter in 
Ohambers; after whioh the matter will be 
deter mined by a Chamber Resolution or, where 
necessary, by formal proseedings in Court," 
by paragraph 14, of Chapter XVIII at page 
259 of the Civil Cireulars Manual of the 
High Court. It has, therefore, besome our duty 
to protest the prooeedings of the District 
Judge under the powers shown by the pre- 
nedents of Rex v. Parke (3) and Rez v. Davies 
(4) to be vested in us as Judges of the High 
Court, 


A contempt of Court of an even more 
serious nature war, in my opinion, further 
committed, in that the commenta tended to 
interfere with a fair trial and to prejudice 
publie justice. They tended to substitute 
what has been termed a newspaper trial 
for the regular proceedings before the 
established tribunal], the High Court. The 
precedents for the position inelude those 
already quoted aswell as the later cases of 
Higgivs v. Richards (8) and Rex v. Empire 
News Limited (7), quoted by brother Marten. 
The respondents have not denied the facta 
nor seriously disputed the law. They have 
expressed their readiness in their replies to 
submit to whatever punishment might be 
imposed on them for what they have termed 
“the vindioation of the m&jesty of law” by the 
High Couft. 


(8) (1912) 23 T. D, R. 202. 
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It is diffisult to appresiate the position 
taken up by the respondents. They have 
expresssed their inability to apologise form- 
ally bnt have, at the same time, represented 
their readiness to submit to any punishment 
meted outto them. It is probable that the 
editor, the respondent Gandhi, did not 
realize that be was breaking the law and 
there would be wo doubt, if that were so, 
that it was not realised by his publisher, 
the respondent Desai. The respondents 
seam to have posed not as law breakers but 
rather as passive resisters of the law. It 
would, therefore, ba suffis:eat, in my opinion, 
to. enuneiate unmistakeably for them the 
law in these matters, to severely reprimand 
them for their prossedings and to warn them 
of the penalties imposable by the High 
Court. 

Kai, J.—I oonour, 

Pex Ocrtam.—The order of the Oourt will, 
therefore, be : "The Court finds the charges 
proved, it severely reprimands the respond- 
ents and cavtions them both as fo their 
future oonduot," l 
Respondents reprimanded, 





CALCUTTA HIGH COURT. 
ORIMINAL APPE.L No. 644 08 1919, 
i February 24, 1920. 

Present :—Sir Lanoelot Sanderson, KT., 
Ohief Justice, and Mr, Justice Walmeley. 
FOIJUDDI AND OTHER3—À PPELLANTS 
tersus 


BMPEROR—Hes: OND£NT, 

Criminal Procedure Code (Act V of 1898), ss. 211, 
216 — Sessions trial — Witnesses for defence summoned, 
but not in atiendance— Application at late stage to 
enforce their attendance, refusal of, effect of. 


Accused, before the Committing Magistrate, filed 
a list of his witnesses and they were summoned 
to attend the Sessions Court. Some of them, how. 
eyer, failed to attend and, when all the defence 
witnesses who had attended had been examined and 
the cage was ready fer hearing arguments, the 
accused made an application to enforce the attend. 
ance of the absent witnesses, but the Sessions 
Judge refused the application on the scle ground 
that it should have been made earlier : 

Held, that as the refusal of the application was 
not based on the ground that the Judge was satsi- 
fied that the evidence of the witnesses would ba 
immaterial, his refusal Had vitiated the trial. 

Appeal against the order of the Additional 
Sessicns Judge, Faridpur, dated the ist 


November 1919, j 
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FAOTS appear from the judgment. 

Mr. K., N. Ohauthurt (with him Bibus 
Atulya Oharau Bose and Jagat Chandra Bose), 
for the Appellants.—In this ease the as»used 
were tried with the help of a Jury by the 
learned S3ssions Judge who aonvisted them. 
Before the trial took plasa the assused gave 
& list of four witnssses to ba examined for the 
defenos, They were summoned duly but they 
did not appear on the day of the trial, Oa 
the 4th day of the trial, an applisation was 

ade to summon those witnesses, but it 
was refused by the learned Sessions Judga 
on the ground that the application ought ta 
have been made earlier. 5 

My first submission would bs that the 
trial is vitiated by not giving the aseused 
an opportunity to summon those witnesses 
on their bahalf and I submit that the oase 
must gobaok for re trial, . 

Under sestion 213, Criminal Prosedare 
Oode, the assused is required to give a list 
of the witn3sses anl that was done and 
thus the reqairemont of sestion 213, Orimi- 
nal Proosdure (ode, has been somplied 
with. 

Under section 216, Criminal Procedure 
Code, no discretion is left to the Magistrate 
tosummon*the witnesses, The Magistrate 
“shall.sammon such of the witnesses.” ‘Shall’ 
indicates no diseretion to the Magistrate. 

Here the trial began on the 27th Ostober 
1919 and the prosesntion sase was oon- 
sluded on the 23th. On the 20th Ostober 
the applisation was made to summon ths 
witnesses. 

Under seation 289, olause (1), Criminal 
Prosedure Code, the aseused is entitled to 
adduse evifence and the learned Sessions 
Judge eried in law in refusing the appli- 
sation. : 

Mr. Orr, Deputy’ Legal Reme nbranser, 
for the Orowr.—lIt is the duty of the defence 
io inform the Judge about tbe witnesses who 
did not appear. This was not done when 
the trial took place. It was only at the time 
of the argament that the application was 
pressed. J submit that the trial was not 
vitiated by this irregularity. 

JUDGMENT. , 

S.nperion, O. J.—This appeal has been 
based by the learned Counsel who appear: 
for tbe appellants on the grounds, stated in 
paragraphs 3 and 4 of the petition. It appar 
that*there were four witnesses whese names 
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had been inoluded in the list of persons whom 
the saeaused wished. to be summosed to 
give evidence on their behalf, and the list 
had. been handed in to the Magistrate's Court 
on behalf of the aesused, These four per- 
sons did not attend the trial at the 
Sessions to whioh the assused had been 
committed, notwithstanding that summonses 
had *been served upon them. ‘he trial 
began on the 27th of October 1919, the 
proseaution ocase was concluded on the 29th 
and the defence case began on the same 
day, the 29th. On the 3@th it appears that 
a petition was filed on behalf of the accused 
applying to have the four wi'nesses sum- 
moned to give evidence on their behalf, 
The learned Judge refused the application. 
This refusal was not based upon the ground 
that the learned Judge was satisfied that 
their evidence would be immaterial, but it 
was solely upon the ground that the applica- 
tion ought to have been made at an earlier 
date. The learned Additional Sessions 
Judge said: “There was no such prayer 
on the Ist date of trial, č. e., 27th Ostober 
1919, nor on the 2nd date nor on the 3rd, but 
on the 4th date when all the defense 
witnesses have been examined and the aase 
is ready for hearing arguments, tlis petition 
for adjournment has been filed." There is 
nothing before us to enable us to judge 
whether the evidence of the four witnesses 
. would be material or not, except the 
statement in the fifth wa 0f the 
petition "that those witnesses, if examined, 

would have proved that the disputed bari 
was in possession of Badaruddi and that 
the somplainants party were the aggressors.” 

In view of that statement I find it impos- 

sible to say that the evidence of these 
witnesses, if they had attended the trial, 
wovld not have been immaterial. Inasmuch 
as the trial took four days and the learned 
Counsel for the Crosn says it was a heavy 
case and the facts of the oase, so far as 
*they were represented to the Jury, were 
enquired into and a verdiet was given. I 
regret that we have to allow tbe appeal 
and set aside the verdict and the sentenoe. 
On the other hand, however, it is a matter 
of importance that the asaused should have 
their witnesses (whose names they kad 
menliored before the Magistrate and who 

hed beeh summoned bnt did not attend), 
resent at the trial in the inion Goart, The 
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léiràd Counsel for the Crown ke pointed 
out that if an appliéatior’ sudh as this, 
which is not made until the last moment, 
is granted, considerable inconveniense end 
unnecessary expense and delay may be 
eaused and for that reason this appeal onght 
not to be allowed. 1 quite appreciate the foree 
of the learned Counsel’s remarks—in faet 
the matter had oscurred to me before he 
mentioned it, but I think that if proper 
presaution is taken by the learned Judges 
who are presiding over the trial at the 
Sessions Court, this kind of thing may be 
avoided. Steps may be taken by the learned 
Judges to see that the parties, at a suffi- 
ciently early stage of the trial, make any 
application with regard to the attendanee of 
witnesses, which they desire, If they do not 
comply with the direstion of the learned 
Judge to make their applisation with regard 
to the attendanee of witnesses within a 
reasonable time, they sannot complain afters 
warde, if they make an application at the 
last moment, and such application is rejest- 
ed, 

For these reasons, in my judgment," thia 
appeal must be allowed, the verdict and the 
sentence should be set aside and the .mat- 
ter should be remanded to the Sessions Court 
fo be re-tried, 

WALMSLEY, J.—I agree. 


Oase remanded, 


ALLAHABAD HIGH COURT. 
Or'minaL MisoELLANEOUS No, 123 cr 1920, 
July 10, 1920. 
Present :— Sir Grimwood Mears, Kr., 
Chief Justice, 
SHAM LAL—PETTIONER 
LterTsus 
EMPEROR, tet0veh KANHAIYA LAL-— 
Opposite Panty, 
Criminal Procedure Code ‘Act V of 1898),s 526— 
Transfer of case, when to be allowed. 


* 

Ordinarily» the transfer of a Criminal case 
ought not to be allowed. Where, Mowever, there is 
gome degree of association between the Magistrate 
and one or other of the p&rties to 8 case ag, for 


* 
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SURENDRA NATH BANERJEE t, MANAGER OF W, LEWIS & CO, 


Instance, where a party has a financial hold on the 
Magistrate, the case ought not to he tried by that 
Magistrate. . 

* Messrs, G. W, Dillon and A. P. Dube, for 
the Petitioner. 
The Government 


~ JUDGMENT.— This is an applisation for 
transfer of a anae under seotion 526 of the 
Code of Criminal Prosedure, from the Court 
of an Honorary Magistrate. Transfers ought, 
.in principle, to be very difficult to obtain 
. Heoause nothing so undermines the feeling of 
the responsibility of Magistrates and their 
own self-respect in the adjudieation of eases 
as ordering transfers from them when they 
are onse in possession of a case. But, on the 
other -hand, when there is found to be a 
degree of association between the Magistrate 
and one or other of the parties to a ease and 
when, moreover, it is found that one of the 
parties to the ease has or may possibly have 
some finansial hold over the Magistrate, itis 
very undesirable that the Magistrate should 
adjudicate in a ease of that character. The 
evidence in relation to what I have oalled 
“ome. financial hold” is this. Iam told, that 
an action was brought for commission against 
the Honorary Magistrate and that the 
plaintiff in that astion got a deoree for 
Ra. 300. Within a very short period of the 
deoree Mahtab Singh, who was the plaintiff 
in that action, found himself a defendant in 
an action at the suit of Kanhaiya Lal, who 
ig the complainant in the present criminal 
case part-heard before the Honorary Magis- 
trate, The result of the action between 
Kanhaiya Lal and Mahtab Singh was that 
Mahtab Singh was desreed to be indebted to 
Kanhaiya Lal in the sum of Ra. 240, Now 
Mahtab Singh had an unsatisfied deoree for 
Rs. 300 against the Honorary Magistrate 
dnd thereupon Kanhaiya Lal, the somplain- 
ant in the eriminal ease and the next door 
neighbour of the Honorary Magistrate, 
attached that desree and, therefore, has put 
himself legally in a position to do a number 
of unpleasant things to the Honorary Magis- 
trate or, possibly, to show favour to him. 
One need not go any further than just state 
the bare facta that the complainant in the 
oriminal proseedings against Sham Lal 
holds an unsatisfied desree over the Magis- 
trate again. Ia these ciroumstances, I think 


Advooate, for the Crown. 


under these conditions the aase must be sent 
to the Distrist Magistrate of Bijnor with a 
request to him that he will hear the matter 
of the complaints of Khanhaiya Lal against 
Sham Lal from the beginning to the oon- 
slusion and will deside as between the 
parties; but if, from any pressure of work, he 
finds himself unable todo it he is to be good 
enough to selest a Magistrate whom he 
regards as being entirely competent and 
qualified to prononnoe & just desision. The 
Anatter is one of some importance besausa 
Sham Lal did commence proseedings for 
malicious prosesution when the first oom- 
plaint was dismissed by reason of the 
absence of Kanhaiya Lal and his witnesses 
and, therefore, as between the complainant 
and the defendant, there is a strong degree 
of hostility. In these oireumstanees, the 
application for transfer is allowed. 
Application allowed, 





CALOUTTA HIGH COURT. 
ORIMIMAL Rev.sion No. 1133 or 1919, 
Maroh 20, 1920. 

Present ;—Justice Sir Asutosh Chandhari, 
Kr., and Mr. Justice Newbould. 
SURENDRA NATH BANERJEE, 
LICENSE INSPHOTOR or HOWRAH 
MUNICIPALITY —CoMPLAINANT — 
PETITIONER 
t orsus 
Tar MANAGER or W. LEWIS & Oo. 


—Acocssp—Opprosire Parry, 

Calcutta Municipal Act (III B. C. ef 1899), s. 466 
— Licensee for carrying on carrier's business and for 
the animals kept by dim, whether should take out 
license also for premises where animals are kept. 


A carrier must, in addition to a trade license 
take outa license for his animalsifhe keeps them 
and a license for the premises where he keeps them e 
under section 460 of the Calcutta Municipal Act, 
[p. 925, col, 2.) 

Rule against the order of the Deputy 
Magistrate, Howrah, dated the 5th Desem. 
ber 19189. 

Babus Monmatha Nath Mukherjee and 
Satindra Nath Mukherjee, for the Petitioner. 

Mr, 


B. O. Bonnerjee and Babus Bepin 
Qhandra Mullick and Nagendra Nath Ghose, 
for ‘the Opposite Party, I 6 


that this is one of those exceptional oases 
where a transfer ought to be allowed and 


* . 
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JUDGMENT.—Lewis and Company earry 
on a oarrier’s business. They have taken out 
a trade license under section 198 of the 
Calentta Municipal Aot. They have also 
taken ont a lisanse under section 193 of the 
Munisipal Aot for keeping carriages and 
animals under sastion 185 of the Calantta 
Municipal Act. The Munisipality eontends 
. that they are persons who are using sertain 
premises for the purpose of keeping horses 
and eattle and that, under seotion 466, these 
premises ought to be lisensed. Their conten 
tion is that these animals are let out on hire 
by the Company. The learned Magistrate 
has held that section 466 is not applicable. 
The evidenes on the resord on behalf of the 
prosecution is that the Company keep horaes, 
buffaloes and buallosks in the premises in 
question, for hire, and they use them for 
their business, In oross examination the 
witness, S N. Banerjse, License Inspestor, 
says: " I never saw their cattle being sold nor 
their horses or eattle being let out on hire 
singly, that is, without carts." 


The accused did not examine any witnesses, 
but apparently relied upon oertain contracts 
which were produced before the Court. 

It is argued on their behalf that, inasmush 
as they are oarrying on business as carriers 
and inasmuch as they have also taken out a 
license for keeping their horses, buffaloes 
and bullooks, no further license san be taken 
from them, bsosuss they do not hira out 
their cattle or horses. "They strongly rely on 
these contracts whish they oontend are for 
trastion only, a certain sum being paid to 
them for the purpose of oarrying goods to 
aud from certain Railways. The contract 
with the East Indian Railway says that, ' the 
contractors shall and will at their own expense 
during the oontinuanse s0f the sontraot by 
means of suitable cavered vans drawn by 
horses or by any other faster or speedier 
power eonvey and oarry loads to and from 
Howrah Railway Station,” and sertain othes 
places therein named, and for that work they 
are fo get so mush per month, 


The sontrast with the Eastern Bengal 
Railway is that, the company is to provide 
at their own expense a auffisient number 
of serviceable eovered vehisles and means of 
trastion for the earriage of goods, and they 
ave to got a certain sum of money as specified 
in the contract. 


* 


The contrast with the Bengal Nagpa? 
Railway is that, the sontractors shall provide ` 
at their own expense a suffisient number of 
covered vans drawn by horses for tho osrriage 
of goods, for this work they are to get R3, 400 
per month. 

The evidense given on behalf of the pro- 
sesution in this case has not been eontradiot. 
ed that earriages and horses are let out on 
hire by the Company, There is no evidense, 
that their work solely consists in carrying 
goods for the Railways. Even if that were 
Bo, they slearly let out their vehioles and 
draught animals on hire. The payment of a 
lump sum is by way of hire. No doubt the. 
Municipality first took the view that since, 
for such sarriages, horses and drivers were 
nesessary, it sould not be said that the 
horses alone were being hired out. A 
different view has now been taken by them 
and, we think, rightly. Sestion 466 ia olezr. 
The marginal nofe is no portion of the 
section, The Munisipality is ertitled to 
exercise oontrol over the places where 
animals for hire and for other purposes 
mentioned in the sestion are kept. Take the 
ease of a person doing business in milk, He 
has to take outa trade license for it. If he’ 
keeps milah ocws he has also to take out a 
lisense for keeping them, If he keeps them 
ina particular place sestion 466 requires 
the premises to be lieensed. A oarrier, 
similarly, is oalled upon to take outa trade 
lieenge. He must take out a lisense for his 
animals if he keeps them, and the premiaes 
where he keeps them must also be licensed 
under section 466. It is not disputed that 
the &ecused employ wagons and horses for 
his business. There is no evidence against 
the evidenee given by the proseeution. We 
think that this oase somes under the provi. 
sions of sesticn 466, But, as this is & test 
ease and inasmnoh as the Munieipality itself 
told them at one time that they did not 
require & license under section 466, we 
think & nominal fine of Re. 1 (one rupee) 
only ought to be imposed, and we order 
accordingly. 

Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civi, Revrsiox. No. 210 or 1920. 
September 7, 1920. 
Present :—Mr. Hallifax, A. J. O» 
RAMJIVAN— PLAINTIFF — APPLICANT 
versus 


FAK(RA—Derenpant—-Nown- ÁPPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 476, 
order under—Application for revision, by whom to be 
made. 


An application under section 439 of the Criminal # 


interfere in revision with an 

oir ed ere section 476, Criminal Procedure 
Code, can only be made by a party aggrieved 
thereby, thatis to say, the person whose prosecution 
has been ordered. < : 

Revision against theorder of the J nnior 
Munsif, Nagpur, in Missellaneous Judicial 
Case No. 36 of 1920, dated the 22nd April 
"n M. R. Bobde, for the Applicant. 

JUDGMENT.—The applisant, who was 
plaintiff in a eigil suit in the Court of 
the Munsif of Nagpur and’ won his 3886, 
applied to tbe Oourt to take action under 
gestion 476 of the Oriminal Prosedure Code 
for the prosecution of one of the witnesses 
for the defende whose deposition had been 
held to ba antrue. The learned Munsif 
refused to : take. aueh action on the ground 
that, in his opinion, it was not only not 
reasonably probable but it was highly im- 
probable that a prosecution would result 
in a convistion, The applicant has now 
eome to this Oourt with a prayer for 
revision of this order on the ground that 
there is a reasonable probability of a son. 
vistion and the refusal of the lower Court to 
take action was not justified. 

Even if it were possible to arrive at 
any other eonolusion in regard to the pro- 
pability of a sonviction than that atated 
by the learned Mnnsif, and assuming that 
this Court has the same power of revision 
in respect of a refusal to abt under section. 
476 as it has in respeot of an order in. 
stituting 8 prosesution under that sestion, 
the principles laid down by Strachey, 0. J y 
in Alamdar Husain, In the matter of ihe petition 
of (1) in the passage quoted in the judg- 
ment of this Conft in Abdul Husen v, 
Emperor (2) must govern the cake. Before 


93 A. 249; A. W. N. (1901) 59. 
" 29 Ind, Ops. 177; 9 Ñ. L. R. 184; 15 Or. L, J. 88, 
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the order ean be revised it must be olear 
that the opinion formed by the learned 
Mnnsif in regard to the propriety of a pro- 
sesution was not a real opinion but that “tho 
Court acted on merely fanoiful grounds, on 
grounds so empty so obviously wrong that 
it sould not be said to have formed a serious 
judicial opinion at all.” I have examined 
the ease and have not only some to. the 
eonelusion that the opinion of the learned 
Munsif is a perfectly reasonable and possible 
Judicial, opinion butlam prepared to go much 
further, if if were necessary, and to say that 
it is the only possible opinion that sould be 
formed. 

It appears to me, further, that appli- 
sation to this Ccurt to interfere in revision 
with an order passed under section 476 san 
only be made by a party aggrieved thereby, 
and that nobody but a person whose pro- 
secution has been ordered ean be considered 
an aggrieved party. The section sontem- 
plates action by the Court ofits own motion 
and, though a party is allowed to suggest. 
such action or bring to the Oourt’s notiee 
facts suggesting such action whioh it might 
bave overlooked, that party has no locus 
stand: in the, matter simply besause ita 
suggestio first put the Oourt in motion. 
It will be admitted that if the learned 
Munsif had examined the propriety of pro- 
secuting the witness in this ease of his own 
motion, and without any application from 
the plaintiff, the latter sould not apply for 
revision of his order, If he sould, then any 
outsider, or, at the least, any other party or 
witness in the case would be equally entitled 
todo so. How then ean the mere fact that 
he suggested the enquiry give him the right 
go to apply P 

It follows from this that an spplica- 
tion for revision of an order refusing to 
take action under seation 476 is impossible, 
bat this also follows from the fast that the 
applicant to a Court to fake astion under 
that section has another remedy. He san® 
apply to the, Court for sanction to conduct the 
prosesution he desires himself, and he ean 
appeal against a refusal. The application for 
revision is rejected. l 
Application rejected, 
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ALLAHABAD HIGH COURT. 
Oxstatnat Reviston No, 425 or 1920. 
July 29, 19.0. Y 
Present :— Mr. Justice Piggott, 
3 HIRA LAL —APPLIGANT 
; versus 
EMPEROR, Tarovan Lila 
KALYAN MAL —Oebpostrg Parry. 
Criminal Procedure Cod? (Act V of 1893), s. 487 — 


Discharge, order of—~Furthsr enquiry —Notice to 
accused, whether necessary. 


Where an accused person has onos b3en brought 
before a Court of justice under process, and is dis- 
charged by order of the -Court, such order of dis- 
charge ought not to be interfered with except after 
notice to show cause issued to the acoused. 


Where, therefore, after an accused person had been 
discharged by order of a Court, the District 
Magistrate, without notice to the acoused, directed 
further inquiry: 

aA, that the order could not be upheld. [p. 928, 
col. 1. 


Criminal revision against the order of the 
District Magistrate, Etawab, daled the 18th 
May 1920. 

Mr. G. W. Dillon, for the Applicant. 

Mr. Baleshwari Prasad, for the Opposite 
Party. 

JUDGMENT.—In this ease the ,Diatriot 
Magistrate of Etawah has ordered further 
enquiry to be made into a eomplaint against 
one Hira Lal who had been discharged, after 
having been brouzht before the Court on a 
warrant, that Court being one of competent 
jurisdietion to take sognizanee of the offenoe, 
The Distrist Magistrate’s order appears, on 
the face of it, to show fairly strong cause 
against the prosedure followed in the trial 
Court; but it has to be remembored that it 
was an ez parte order, the Distriot Magistrate 
having taken it upon himself to dispose of 
the matter without issuing notice to the 
acoused person. I have always sonsistently 
maintained that, where an accused person has 
onse been brought before a Court of Justice 
under prosess, whether by means of a 
suinmons or by arrest under a warrant, if 
he is dissharged by the Court, that order 
of digoharge should not be interfered with 
except after notices to show cause issued to 
the said aosused. I believe this isin aø- 
seordanes with what may ba called the settled 
praetise of this Court. I think that the 
regular practice of this Court must bs upheld 
in this matter; but I bays, upon suitable 
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osaasions, daalt with applications of this sort 
on the basis that the aesused person challeng- 
ing an order of further enquiry, solely on the 
ground that it has been made without notice 
to him, may reasonably be required in this 
Court, on his applisation eoming up for 
hearing, to show cause why further enquiry 
should not be ordered. After this has been 
done, the order of the Magistrate san either 
ba affiemed or set aside on the merits, without 
any teshnieal question of law arising, I 


a have asked the applicant to argue his ease 


wpon this basis also. The complaint was 
ove of offenses punishable under seation 406 
or under section 417, Indian Penal Code, 
On the facts alleged by the somplainant, 
it is not quite easy to see why the pro. 
visions of section 420 of the same ode 
were not invoked. In any oase, a question 
of territorial jurisdiction was raised, and 
it was seriously open to argument whether, 
on the facts stated by the complainant, 

tho alleged offence or offenoss sould law- 
fully be taken oongnizansee of by a Court 
exercising jurisdiotionin the Etawah Distriot, 
The conolusion I have come to, after hearing 
the parties is, that the alleged offence punish- 
able under seation 403, Indian Penal Code, was 
one over whioh the Oourts in Etawah sould 
have exercised no jurisdiotion. The ordinary 
place of enquiry or trial for that offenca 
would be within the limits of the Lusknow 
District and, on the resord as it stands at 
present, no facts are d'solosed whieh would 
render this offonoe cognizible by tho Etawah 
Courts, either under seotion 179, or nnder 
section 181 (2), of the Coda of Criminal 
Procedure. As regards the offense of sheat- 

ing, the complaivant’s allegation was that 
he was deceived within the jurisdiction of 
the Etawah Court, bnt induced to deliver 
property and otherwise caused to snffer loss 
within the territorial jurisdietion of the 
Lucknow Courts. This offence would, there. 

fore, be sovered by the provisions of perc 
79 of the Oriminal Prosedure Code, in’ 
view more partisularly of the manner in 
whioh the principle of that sestion is ex- 
plaine by illustration (c). The net result 
is that, whereas a Court exersising jurisdio.- 
tion in the Luoknow Distriet e»uld lawfully 
take aognizinse of the entife.somplaint, the 
Court in Hiawab before whieh the som. 

plaint was laid eould only take eogn'zinse 
of a part of the said gotplaint., In view 
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of this consideration and of others which: 
have oconrred to me, but which I prefer 
not to enter into as they might involve ex: 

pressing up inadequate materials a provisional 
opinion as to the merits of the somplaint, I 
am not prepared to say that the order direot- 
ing furbher enquiry ought to be affirmed, 

in spite of the irregular mánner in whioh it 
was passed. I allow this applisation and set: 
aside the order of the District Magistrate. 


Order set aside, 


CALCUTTA HIGH COURT. 
“ORrIMINAL Revistor No. 265 or 1920, 
April 50, 1920. 

«Present : :—Mr. Juatioe Walmsley and 
Mr. Justise Greaves. 

KALI CHARAN KAPALI AND OTHERS 
— PETITIONERS 
tersus 
ABDUL LASKAR AND OTHERS——ÓÜPPOSITE 
PARTY, 

Criminal Procedure Code (Act V ef 1898), s. 145— 
Application for re-hearing on ground of non-service 
of notice — Procedure— Magistrate, duty | of —Affidavit 
„of service, whether necessary. 


Although in a proceeding under section 146 of 
the Code of Oriminal Procedure it is nob necessary 
in all cases that there should bean affidavit of 
gervice of notice, the Magistrate should, neverthe. 
less, satisfy himself whether service has in fact 
been effected or not, and ought not to reject an 
application for re-opening a case on the ground that 
no notice was served without satisfying himself as 
to the truth of the allegations contained in the 
application, 


Oriminal revision against the order of the 
Sub Divisional Magistrate,-Gopalganj, dated ° 
the 29th January 1920. 

“Babu Manmatha Nath Mukherjee for Babu 
Narendra Kumar Bose, for the Petitioners. 

Babu Hemendra Ohandra Sen, for the Oppo- 
site Party. 


‘JUDGMENT, . 


ee J.—The present 
before us eis made at the instanee of the 


. not have, in fact, appeared on that date. 


application : 
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first party to these proseedings and the. 
sole question at issue is, whether they had 
been served with the notise, Noties was 
given to them to appear on the 28th January 
of this year and they failed to appear 
on that date, and an order was made adjudg- 
ing possession to be with the second party. 
Now, it seems to us unlikely that if, in faot, — 
the first party had been served with ‘notice 
to appear on the 28th January, they ‘would; 
“Ib. 
s appears that there is a return made by the 
peon, who is said to have served the notice, 
on the first party, thatit was in faot duly, 
Berved upon them; but there is no ‘affidavit” 
proving the service; although Iam not pre-* 
pared to say that in all oases an affidavit is 
necessary, it seems to me that the real test, 
i8 whether the Magistrate is satisfied: that: 
the servise has in fast been effeoted or not; 
and if the Magistrate in this case had, when, 
the application for re-hearing was made to 
bim, gone into this matter and some to the 
conelusion that notice had, in fact, been given 
to the first party, I shonld not have been in- 
slined to interfere; but, apparently, it appears 
that the application for a re opening of the 
ease was rejected without the Magistrate 
gatiaying himself whether the allegation of 
the first party as to its having been served: 
or not was proved. i 


In these circumstances, we make the Rule 
absolute, and direst that the matter be- 
re- heard. Y 


WaLMSLEY, J,—1 agree. 


Bule made absolute 


wa at --1 Ld * 
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NCH. 
' ORIMINAL JURISDICTION. 
February 13, 1920. 
Present :—Sir Lancelot Sanderson, KT , Chief 
' Justice, Justice Sir Asutosh Mookerjee, KT., 
Justice Sir Ernest Fletcher, KT., 
Justice Sir Ashutosh Ohandhuri, KT., 
. and Mr, Justice Walmsley. 
EMPEROR — ProsecoTor 
l versus e 
PANOCHU DAS AND ANOTHER — 


: ÅCOUSRD. , 
' Evidence Act (I of 1872), ss. 9,11, 14, 15—Evu 
dence of design and motive, identity and illegal associa- 
tion — Offences similar—One committed two years after 
the other—Rvidence, whether admissible—Letters Patent 
(Cal.), cla. 26, 26 — Court, duty of, in hearing reference, 


OALOUTTA HIGH COURT. 
FULL BE 


Ata trial for offences under sections 80?, 120B 
and 880 of the Penal Code, the Judge admitted evi- 
dence of a theft committed some two years subse- 
quently in somewhat similar circumstances, as 
showing identity, design and motive, and illegal 
association, and that a system had been pursued by 
the accused. Objection was taken to the admission 
of thisevidence and the question was reserved for 
consideration upon a reference under clauses 25 and 
26 of the Letters Patent. On the’ question being 
referred, ant E 

Held, (1) that, having regard to the dates of the 
incidents alleged in the subsequent case, tee evidence 
was not admissible either under sectiou 9 or section 
11 or section 14 or seotion 15 of the Evidence Act; 
Lp. 981, col. 1.] 

(2) that it was nob open to the Court hearing the 
reference to direct a new trial, but after rejecting 
the evidence improperly admitted, the Court should 
dispose of the case finally. (p. 931, col. 1.] 

Messrs, J. N. Sen Gupta and S. C. Bose, 
for the Acoused. 
` Mr. S. R, Das, for the Crown, 


JUDGMENT. e 

SANDEGSON, O. J.—Panohu Das and Gober- 
dhone Singh were eonvioted by the majority 
of the jury, 7 to 2, ata trial at the Oriminal 
Sessions presided over by Chaudhuri, J., of 
offences under sections 302, 120B and $80, 
Indian Penal Code. 

Ihe indictment contained 7 counts and in- 
oluded sharges of murdering one Dakho 
Bewa, a woman of the town, on the 10th 
Desember 1914, sonspiring to rob her, theft 
of property from her house and abetment of 
the offenses of murder and-theft, 

The learned Judge admitted certain eyi- 
dence whieh was objeeted to by learned 
Qountel representing the accused persons but 
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intimated that, as the questions were nof 
covered by any direst Indian authority, he 
would, if nesessary, raserve them for the 
sonsideration of the Court. This referense 
accordingly was made by the learned Judge. 
The oase for the prosesution is set out by 
the learned Judge in the reference and 
need not be repeated in detail by me 

An important featove of the prosecution 
cae was, that the first accused introduced 
himself to the deseased woman as a Raja’s 
son or a Zemindar!s son and, a few days after, 


‘the first acaused began visiting the deseased 


woman; the second aesused began soming with 
him snd was introduced as his Durwah. 
The allegation was that, on the night of 9th 
Desember or morning of lOth December 
1914, the two aconsed murdered the deseased 
woman, or that one of them murdered her 
and the other abetted the murder, and that 
they robbed her of practically all she possess- 
ed and deoamped. Enquiries were made by 
the Police, but without getting any trase 
of the alleged murderers and the enquiries 
were dropped in July 1915, The seaond acensed 
was arrested in Desember 1918 in connec- 
tion with a eomplaint of theft made bya 
woman of the town, Shamasundari, against 
two persons described as a Babu and a 
Durwan. In the course of enquiries, the 
Polise came across another womar, Niroda, 
who made a similar complaint against two 
persons, a Babu and a Darwan. 

The Police, on further enquiries being 
made, eame acrossa third woman, Sindhu: 
bala, who made a similar somplaint of theft 
against two persons, 

The [Inspector of Police obtained a photo- 
graph from Sindhubala of one of the persons 
whom she sharged ; he showed it to Niroda 
and Shamasundari both of whom identifed 
it asthat of the Babu against whom they 
complained. 

In the sourse of his enquiries, the Inspec- 
tor of Poliee got sertain information from 
*a Head Constable who had something to do' 
with the enquiry into the murder of Dakho. : 

He obtained the addresses of Manoda and 
Annoda, who are two of the women who 
lived on the ground floor of Dakho, the’ 
murdered woman's house, and on the 9th 
January 1919 he showed them the photo»: 
graph, They identified it as that 3f the Babu. 
who used to visit Dakho in Desember 1914 and - 
Who was with her on the night of the murder, 
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On the llth Mareh 1919 the first asoused 
was arrested. 

The murder was on the 10th December 
1914. Sindhubala’s charge related to events 
of September 1916. WNiroda’s was February 
or Maroh 1918 and Shamasundari’s October/ 
November 1918. 

It was mainly in relation to part of the 
evidence of the three women, Sindhubala, 
Niroda and Shamasundari, and part of the 
evidence of Inspestor M. N. Mukerjee that this 
referenoe, was made. 

The grounds on which the evidense was 
said to be admissible are sontained in the 
reference, and are set out at pages 278 
and 279 of the paper- book as follows:— 

(1) How the two aooused were dis- 

covered. 
. (2) That they had “hunted in couples" 
and, in several instances, taken part in thefts 
from rich prostitutes, a series of incidents 
from 1914 to 1918 that they kad lived 
together and had trangactions together that 
& system had been followed by them that 
they used to go about together under different 
names and they had associated together with 
an evil motive, namely that of committing 
theft from rish prostitutes. 


The learned Standing Counsel submitted 
that his oase was that the two acoused 
had conspired to rob Dakho, that the motive 
for their eoming to her house was oom- 
mitment of theff and, he submitted, it was 
open to him to prove their identity and sub- 
sequent complaints of thefts made by other 
prostitutes. 

He submitted that, although evidense 
tending to show that the accused had been 
guilty of oriminal acts other than those 
covered by the indictment was not admissible, 
it was admissible upon the issue whether 
the acts charged against the aceused were 
designed or acsdidental and to rebut any 
other defence otherwise opento them, namely, 
amongst other fhings, that they did not* 
know eash other, but had met inthe woman's 
house by accident. He submitied tost he 
was entitled to give evidence to rebut the 
defense of innocent association, 


The nature of the evidence may be taken 
from that of Sfamasundari, whioh is referred 
to in theréferencs, viz, that aasused No, 1 
introduced himself, as a Babu and accused 
No. 2 was "brought in by him as his Durwan, 
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that she was in the keeping of aseused No. 1. : 
That one day they disappeared and the 
woman discovered money and ornaments 
missing. 

The learned Judge admitted the evidence 
as showing identity, design and motive and 
ilegal association, and that a system had 
been pursued by them, 

It was first argued that the evidegee of 
the three above-named women was admissi- 
ble under sestion 15 of the Evidence Aot. 
"In my judgment, this argument should not 
be acceded to, in this sage there was 
no question of the act being accidental or 
intentional. 

The woman was undoubtedly murdered in 
a brutal way: her head was  praetieally 
severed from her body : the deseased woman's 
room had been rifled and, practically, every- 
thing she possessed both in her room or on 
her person had been stolen, There was no 
room for any doubt that the aots with whioh 
the accused were sharged were intentional. 
‘the only real question was, who was the 
person or who were the persona who commit- 
ted the crime, 

Next, it was urged that seotion 14 of the 
Evidence Act applied. In my judgment, 
this seofion does not apply. There was 
nothing in the evidence of the three women 
to shew the state of mind of the asoused 
towards Dakho, or with referende to the 
partioular matter in question. The learned 
standing Counsel for the Orown then re. 
ferred to sections 9 and 11 (2) of the 
Evidence Aot and argued that the evidence 
of the three above-mentioned women was 
admissible to prove the identity of the two 
persons who were iu Dakho's house on the 
first floor on the night of the murder. 

In this connection, in my judgment, the 
dates are material. As already mentioned 
the murder was in Desember 1914. The 
first incident, in respect of which the evidence 
which was objected to related, was in 
September 1916, váz, Sindhubala’s sharge, 
nearly favo years after the murder, and 
the other two women’s evidense related to 
1918. P 

in this oase the main eharge was one of 
murder: ib was admitted by the learned 
Standing Counsel that the evidence of the 
three above-mentioned women, whieh was 
objected to, sould not be material toe that 
éharge as the evidence of the -three women 
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related to charges of theft only but it was 
eontended that it was admissible to show 
that the persons who robbed the three 
&bove-mentioned Women, were the persons 
m committed the theft on the 10th Desember 

it was alleged that in each oase the 
offenders passed themselves off as a Babu 
and a Durwan, and that in eaoh ease the 
complainant was a woman of the town who was 
Visited by the allged Babu and that, con. 
sequently,it was highly probable that these two 
men were the same as those who were living 
in Dakho’s house at the time of the murder. 
Having regard, however, to the dates of the 
ineidents alleged by the three above-mentioned 
women, and the nature of their evidence, 
mn my judgment, it was not admissible under 

Bestion 9 or under sestion 11 of the Indian 
Evidence Aot. 

There was other evidenee to whioh objeo- 
tion was taken, but, in view of the opinion 
which I hold as to the evidenae already 
dealt with, it is not neoessary for me to 
consider the other evidenae. 

. During the sourse of the argument we 
intimated to the learned Oounsel that we 
had some to the sonalusion that sÓme of the 
evidenae was improperly admitted; and 
the question then arose as to whether this 
Court sould order a new trial, whioh in thia 
oase would have been the most desirable 
sourse. The learned Standing Counsel, how- 
ever, submitted that we Lad no power to 
direat a new trial, in whigh Submission the 
learned Counsel for the eonvisted men son- 
eurred. 

In view of the decision of this Court in 
Queen v. Hurribole Ohunder Ghose (1) and 
Fateh Ohand v, Emperor (2), I am 
bound to hold that, on this referense, it is 
not ‘Open to us to direst a new trial. The 
merits of the sasa were then argued and the 
learned Standing Counsel submitted that 
we should uphold the eonvistion in view of 
the evidence as to whieh there wis no ques- 
tion, and exeluding the evidenee to which 
objection was taken. 

In my judgment, the convietions should 
not be upheld. The assused persons were 
entitled to be tried by a jury. They were in 


A ny, 10,207; 26 W. R, 36 Or, I Ind. Dao. 


(2) 38 Ind. Cas. 945; 44 C. 477 at . 489; 24 
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faot tried by a jury: the jury were not unani- 
mous, the nature of the evidense, whieh I hava 
referred to and whieh I sonsider was wrongly 
admitted, is sush that, in my judgment, it 
is impossible to say that the verdict of tho 
majority of the jury may not have been affest. 
ed by it. ; 

There is evidense to whish no objestion 
has been raised, as to the identity of the 
acaused persons as being the two men who 
were in the deseased woman's house on the 
night of the murder, as, for instanee, the 
evidence of Annoda, Manoda, Keora and P, 
C. Pal. Oritieisms have been made on the 
evidense of the witnesses by the learned 
Counsel for the aosused, as, for instance, that 
the method of obtaining the identification 
of the photograph by the women Annoda 
and Manoda was not satisfastory. The evi. 
dence of P. C. Pal who was desoribed by 
the learned Standing Counsel as the bast 
witness as to the identity of the first 
accused has been oritisised as being un: 
reliable, it was not suggested that P. C. 
Pal was not speaking the truth to the beat 
of his reeolleation, but it was pointed ont 
that he saw the first  aesused on two 
Occasions only, Some four yeara before, he 
gave evidence that he: did not resognize 
the photograph, when it was shown to him, 
as that of the first aecused and when the 
first acoused was brought ina gharry to P. O. 
Pal’s house, even then he did not at first ro- 
eognize him. 

I have eonsidered the evidense of the wit- 
nesses to whieh no objestion has been raised. 
I have not seen these witnesses, but only 
the written record of their evidenee: the 
jury did see the witnesses and their demea- 
nour in the  witness-box. The majority 
may have believed these witnesses and may 
not have been influenoed by the evidence of 
the witnesses which was, in my judgment, im- 


. properly admitted. ° 


But, on the other hand, in this ease the 
charges of murder and theft were tried to. 
gether and the evidense which, in my judge 
ment, was improperly admitted, was of such 
a nature that itis possible that it may have 
had considerable influence apon the minds of 
the majorityeof the jury who were in favour of 
a convistion, In thisoase, in my judgment, 


(x. s.) eit ia not possible to say with reasonable 


certainty that the majority ot the jury 
Would have asvepted and acted upon the 
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evidence as to identity, to which no objec- 
tion was taken, if the evidence which, in my 
judgment, was improperly admitted, bad 
not also been presented to them. In my 
judgment, therefore, the convistions of Panehu 
Das and Goberdhone Singh should be set 
aside. 

In this ease, in view of the admission of 
the learned Standing Counsel that the 
evidenoe, which was objected to, was not ad- 
miesible on the charge of murder, it would 


have been desirable to try the oharge of murder® 


separately. 
MOOKERJEH, J.—The facts necessary for 
the determination of the questions whioh 


arise on this reference, under alause 25 of the - 


Letters Patent, lie ina narrow compass and 
may be briefly recited, On the night of the 
10th December 1914 Dakho Bawa, a woman 
of the town, who lived at 29, Premehand 
Boral Street, in this sity, was murdered. 
There was an inquest before tbe Coroner, 
when the jurors held that her death had 
been*saused by desapitation by some person 
unknown under such circumstances that the 
ast amounted to murder. The Police held 
an enquiry which proved fruitless and waa 
dropped as the culprits could not be traced. 
On the 29th Desember 1918 the second 
acoused was arrested in fhe course of an 
enquiry by the Police in another matter 
and the first aesused was similarly arrested 
on the llth Maroh 1919, Acting on informa. 
tion reseived, and on statements alleged to 
have heen made by the first aooused, the 
Poliee discovered in the possession of the 
accused a shawl and ornaments said to have 
belonged tothe murdered woman. The case 
was heard by the Chief Presidensy Magis. 
trate and the aceused were committed to take 
their trial before this Court in connection 
with the murder of the deceased woman, 
They were tried before Mr. Justice Chaudhari 
and a spesial jury on the following charges :—~ 


namely, (1)that the acaused had committed an" 


offenee under section 120B, Indian Penal 
Code, as they had conspired to rob the woman; 
(2) that the acoused had committed an offence 
under sestion 302, Indian Penal Code, as 
they had murdered the woman ; (3) that the 
first accused had committed the murder and 
the second accused had abetted the offence ; 
(4) that the seoond asonsed had committed 
the murdet and the first aseused had abetted 
the offence ; (5) that the two asoused, had 
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committed theft in a building used as a 
human dwelling ; (6) that the first accumed 
had committed theft and the second 
acoused had abetted the offence, and (7) that 
the sesond accused bad committed theft and 
the firs$ accused had abstted the offence, The 
jury, by a majority of seven against two, 
found both the asaused guilty of murder, 
conspiracy and theft; their verdiat “was 
not taken in respect of the charges of abet. 
ment. Mr. Justice Chaudhuri thereupon 
sentensed each assused to transportation 
for life under sestion 362 and to rigorous 
imprisonment for five years under esoh of 
the other sestions, the rentences to run 
soneurrently. But, as objestion had been 
taken to the admissibility of oertain evidenoe, 
the learned Judge reserved the point under 
elause 25 of the Letters Patent. For the 
appresiation of the precise question of 
admissibility of the evidence, it is essential 
to state the fasts in fuller detail, 

The ease for the prosecution is that, in 
November or December i914, the first aasua- 
ed became the paramour of the woman and 
introduced himself as the son of a Raja or 
Zsmindar. After a few days, the second 
accused began to come with the first aconsed 
and was introduced as his Durwan. The 
house where the woman lived was two 
storied ; she used to occupy the rooms on the 
first floor; the ground floor rooma had been 
let out to other women of the town. The 
two accused used to some to the house at 
10 30 or 11 at night and lived upstairs. The 
first acoused slept in the same room with the 
woman, while the second used to osoupy an 
adjoining room, No other persons lived in 
the upper floor, After the first acoused 
began to visit her, she tried to turn out tlie 
tenants, one of whom actually left; she also 
issned an order that the outer door of the 
house must bə looked from inside af midnight, 
On the 9th December 1914, the two aceused 
eame aa usual in the evening at about 10.30 
or ll, and the outer door was thereafter 
losked up from inside by fhe second accused 
at midnight, Next morning, the outer door 
was found open but the room of the deceased 
woman was padlosked. This was unusual; 
but the other women in the house thought 
that Dakho might have gone to see the land: 
Jord. A search was made for her in, the 
honse of the landlord and als» in the bathing 
platforms on the river bank; but as no tgace 
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sould be found, the Police was eventually 
informed by the paramcur of one of the other 
women in the house, The Police eame in 
"the afternoon, forged open the door of her 
room, found the woman dead, her body covered 
with a blanket and her head practically aom- 
pletly severed from the body. All her boxes 
were open and the ornaments and slothes 
wers gone exeept a pair of ear-rings in her 
ears. At the trial before this Court, evi- 
dense was adduced to prove these allegations ; 
but, on behalf. of the Crown, leave wat 
obtained to give evidenee also on ihe follow- 
ing pointe, namely, (1) the siroumstanses 
which led to the discovery and arrest of the 
two aconsed ; and (2) fasts to establish that 
the two acoused had, as it was put, “hunted 
in souples," and in several instanses taken 
part in thefts from rish prostitutes, that is, 
a series of insidente from 1914 to 1918 
were proved to establish that they had lived 
together and had transactions together; that 
a system had been followed by them; that 
they used to go about together under differ- 
ent names and had associated together with 
an evil motive, namely, the commission of 
thefts from rich prostitutes. On behalf of 
the accused, objection was taken that such 
evidence was not admissible finder the 
provisions of the Indian Evidenee Act. The 
objection was overruled, and, besides evidenca 
of association, evidenae was permitted to be 
given to show that the two ascused went 
together to the houses of prostitutes, the 
first introducing himself as a Babu and 
taking the sesond with him as his Durwan; 
that they subsequently disappeared and this 
was followed by the discovery of loss of 
money and ornaments by the women oon- 
cerned, The substantial point for determi- 
nation is, whether evidence of this derorip- 
tion was admissible to prove the guilt of the 
accused, 


At the eommeneement of the hearing 
ebefore us, a question of procedure was raised. 
We ruled that the Counsel for the prisoner 
should begin. This is in aecordanae with the 
deoision in R. v. Gate Fulford (3) where the 
Court for the Consideration of Crown Cases 
Reserved ruled, that Counsel for the prisoner 
begins (and has a reply) “that being the 
invariable praotisa of the Court" 

e 


(8) (1856;*Dears & B, 74; 7 Cox 0. 0, 230, 
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- It is necessary to premise that the question 
of admissibility of the evidense must be 
determined with referense to the provisions 
of the Indian Evidence Act, This is manifest 
from the preamble and from the provisions 
of sections 2 and 3. In the case of Rani 
Lekraj Kuer v, Baboo Mahpal Singh (4) the 
J udieial Committee observed as follows :— 
The Indian Evidepee Aot has repealed all 
rules of evidence not di ntained in any Statute 
or Regulation and the plaintiff must, there. 
fore, show that these papers are admissible 


“under some provision of the Indian Byidense 


Ast,” 

Equally explicit is the observation of 
Jackson, J., in the ease of Empress v. Ashoo- 
tosh Ohuckerbutiy (5) whioh was heard by a 
Full Benoh:— 

“In considering sush questions as these, it 
appears fo me that embarrassment and 
difficulty will be greatly lessened, if, instead 
of assuming the English law of evidence, 
and then enquiring what changes the Evi- 
dence Act has made in it, we regard, as I 
think we are bound to do, the Aat itsglf as 
containing the scheme of the law, the 
principles, and thej application of these prin- 
ciples to the eases of most frequent osour: 
rence,” 

The view that the Indian Evidenee Aet does 
in effest prohibit the employment of any kind 
of evidense not speoifisally authorized by the 
Aat itself has been emphaaizad in other eases: 
Que^n- Empress v, Abdullah (6), Muhammad 
Allahaad Khan wv. Muhammad Ismail Khan 
(7), Oollector of Gorakhpur v. Palakdhari Singh 
(8), Imperatrise v. Pitamber Jina (9). We 
must, consequently, examine, under which pro- 
vision, if any, the evidenee was admissible, 

Reliance has been plased by the Orown on 
geotion 15 which is in these terms,— 

“When there is a question, whether an aot 
was accidental or intentional or done with a 
particular knowledge or intention, the faot 


(4) 7 L A. 68 ab p. 70; 5 O, 744 at p. 764, 6 C. L. R, 
593; 4 Sar. P. C. J. 93; 8 Suth, P. O. J. 704; Rafique 
and Jackson's P. O. No. 61; 4 Ind Jur. 428; 2 Ind. 
Dec. (Nn. 8.) 1081. 

(6) 40. 483 atp. 491 (F. B.,3 C.L. R, 270; 1 
Shome L. B. 79; 2 Ind. Dec. (N. 8.) 807. 

(6) 7 A, 886 ab p.394; A. W..N, (1885) 78; 4 Ind, 
Deo. (m.s) 692. n 

(1) 10 A. 289 at p 325,6 Ind. Deo, (N. 5.) 193, 

(8) 12 A. 1 at p. 11; 6 Ing. Deo, (N. s.) 751, 

(9) 2 B, 61 at p. 64 1 Ind, Dec, (nen) 499, 
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that sueh:act: formed part of a series of 
similar osourrenses, in esoh of which the 
person doing the 'aet was sonserned, is 
rélevant.” 

- This is elearly of no avail. There was no 
room for any hypothesis that the death of the 
woman, whoever might have oaused it, was 
either assidental or unintentional. The 
medical evidence makes it incontestable that 
the act amounted todeliberate murder. No 
question sould, sonsequently, arise whether 
the aot was accidental or intentional or was 
done with a particular knowlegde or inten- 
tion. Inso far as the sharge of theft was 
concerned, there was also no question, whe» 
ther the ast was accidental or intentional or 
was done with a partieular knowledge or 
intention. Further, we cannot overlook that 
no murder was committed in the three 
subsequent instanses whioh the three women 
of the town Shamasundari, Niroda and 
Sindhubsla same forward to narrate. Oon- 
sequently, the ast of murder sould not by any 
stretch of language be deemed to form part 
of a series of similar ossurrences. Mr. Das 
fully appreciated this difficulty and sought 
to utilise section 15 only in respect of the 
charge of theft, although he ventured to 
express the hope tbat, if the evidence was 
admitted under sestion 15 for this limited 
purpose, the jury would be so influeneed there- 
by, that they would in view of the other 
eireumstanses of the oase, bring forward a 
verdict of guilty as well on the charge of 
murder as on the charge of theft. 

- The Standing Counsel, in other words, 
wished to achieve by indirest meana what he 
sould not possibly attain directly even upon 
the most favourable interpretation of section 
15, This clearly should not be permissible 
and indicates that, in the present oase, 
separate trial of the charges of murder and 
theft was desirable as has been pointed out 
by the learned Chief Justise at the conclusion 
of his judgment. There are, however, other 
diffienities equally" insuperable in his way. 

‘Section 15 is of no assistanse unlesss it is 
established that the act forms part ofa series 
of similar ocourrences. It is well established 
that the-gist of the section is that, unless 
there is a sufficient and reasonable eonneotion 
‘between the facé "to be proved and the 
evidentiary faet, that is, unless, there’ is 
in substanee some common link they cannot 
form a sertese There was also the undeni- 
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able fact that eash of the osourrenees bad its 
own spesial features so that they sould ‘not 
properly be deemed similar ossurrenoes. 

Reliance was next plaeed on behalf of. 
the Orown upon seation 14, which is in these 
terms,— 

"Faots showing the existence of any state 
of mind, sush as intention, knowledge, good 
faith, negligence, rashness, ill-will or good- 
will towards any partienlar person, or show- 
ing the existence of any state of body or 
bodily feeling, are relevant, when the exist- 


* ense of any such state of mind or body or 


""he-said something indisating gu 


bodily feeling ia in issue or relevant. 

" Baplanation 1.—A fact relevant as show- 
ing the existence of a relevant state of mind 
must show that the state of mind exists, not 
generally, but in reference to the particular 
matter in question. 

"Haplanaiion 9.—But where, upon the 
trial of a person asoused of an offence, the 
previous commission by the sceusad of an 
offence is relevant within the meaning of this 
seation, the previous sonviotion of such per- 
son shall also be a relevant fast.” 

It is plain that this seotion is of no 
assistanse. The existence of a state of mind 
sugh as intention, knowledge, , good faith, 
negligenee,e rashness, ill-will or good-will 
towards a person, or the existence of a state 
of body or bodily feeling was not and sould 
not be in issue in the siraumstanees of the 
case, The defence was & complete denial 
and no question of the eharaoter contemplat- 
ed by sestion 14 did or sould possibly 
arise. The first explanation to the section 
ereates a further difficulty, besause the 
relevant fast proved to show the existences 
of a relevant state of mind must show that 
the state of mind exists not generally but in 
reference to the particular matter in question. 
The evidence introdueed was plainly not of 
this desoription. The illustrations (č), (j), 
(o) and (p) clearly show that the evidence 
sould not be admitted. Reference may par- 
tionlarly be made to the last two illustra- | 
tions,— A is tried for the murder of B by 
intentionally shooting him dead. The fast 
that A, on other oosasions, shot at B is 
relevant, as showing his intention to shoot B 
but the fact that A was tn the habit of 
shooting at people with intent to murder 
them is irrelevant.” - 

“A is tried for a crime; the faot thgt 
infen- 
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‘tion to sommit that particular crime is 
relavant, but the fact that be said something 
indisating a general disposition to eommit 
erimes of that elass is irrelevant." 

These illustrate the elementary principle 
that evidenee of general disposition, habit and 
tendenoies is not relevant. 

- From the statement of the ease by Mr. 
Justice Chaudhuri it appears that scotions 14 
and 15 were the only sections whieh had been 
referred to, and I have, consequently, consider-, 
ed up till now, the question of their true 
construetion. Upon a plain reading of these 
sections, I feel no doubt that they do not 
make the evidenee admissible. This son- 
slusion is supported by the desisions in 
Empress v. Moodeliar (10), Baharuddin Man- 
dal v. Emperor (11) and Emperor v. Abdul 
Wahid Khan (19). In the first of these cases 
Sir Richard Garth, O. J, pointed out that 
rection 14 applies to that olass of oases where 
a pariieular aet is more or Jess oriminal or 
eulpable aesording to the state of mind or 
feeling of the person who does it, and added 
that the Court must be very sareful not to 
extend the operation of the section to other 
eases where the question of guilt or innocsnee 
depends upon aotnal fasts and not upon the 
state of a man’s mind or feeling. Mr, Justise 
Mitter, if I have read his judgment oorreotly, 
did not really dissent from this view. The 
game line of reasoning was adopted in the 
second ease, where it was ruled that proof 
éannot be offered of an independent offense 
to show that by reason of such independent 
offence the aceused is more likely to have 
eommitted the one for whieh he is on trial; 
in other words, evidense of sush collateral 
offence sannot be reaeived as sabstantive 
evidense of the offence on trial, though, under 
gestion 14, evidense may be,given of intention 
and like matters where. the facium of sueh 
intention or like mattera is relevant. The 
distinetion between oases where intention is, 
and oases where intention is not, relevant is 
ilustrated by the desisions in Emperor v. 
Debendra Pershad (13) and Emperór v. Abdul 
Wahid Khan (12) whioh lie on opposite sides 
: (1096 0.655; 80, L R. 197; 4 Shome L, R., 
126; 3 Ind Deo. (N. s ) 425, 

. (11) 22 Ind Cas 18755 18 O. L. T. 573; 15 Or. L.J. 


43. 
` (12Y 12 Ind. Cas. 937; 34 4. 93; 8 A L. J. 1239; 12 
Cr. L. 1. 611. 

(1 ) 2 Ind. Cas. 621; 880. 673; 13 C, W, N, 978; 
9 g, L, Ja 610; 149 Or, L, Js Ole 
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of the dividing line. Heferenas may also be 


‘made to the deaision of West, J., in R, v. Parbhu- 


das (14) where he emphasized the inadmis. 
sibility of evidense of one arime (not redused 
to legal sertainty by a sonvistion) to prove 
the existence of another unconnested, even 
though sognate, crime. On behalf of theCrown 
reliance was, however, placed upon the deoi- 
sions in Yakin v. Attorney General for New 
South Wales (15) R. v. Ball (16), reversing R. 
v. Ball (17), R, v. Smith (18), R v. Bond(19) and 
R. v. Thompson(20) which haa been affirmed by 
The House of Lords in Thompson v. R. (21), 
No useful purpose would be served by a 
detailed analysis of these desisions; most 
of them, along with other cases, were re. 
viewed by this Oourf in Amritalal Hazra 
v. Emperor (22) where the principles de- 
ducible therefrom as to the law administered 
in England were formulated in the following 
terms :— 

“Faots similiar to but not part of the same 
transaction as the main fact, are not in 
general admissible to prove either the 
ossurrenae of the main fast or the identity 
of ita author. But evidenae of similar 
fasts, although in general inadmissible to 
prove the main fast or the eonneotion of tha 
parties therewith, is reseivable, after evi- 
dense, aliunde on these points has been given, 
to show the state of mind of the parties with 
regard to such fast; in other words, evidence 
of similar faeta may be reseived to prove a 
party’s knowledge of the nature of the main 
fast or transastion, or his intent with respeot 
thereto. In general, whenever it is nesessary 
to rebut even by anticipation the defense of 
accident, mistake or other innosent sondi- 


_ (14) 11 B. H. C. R, 90. 

` (15) (1894) A. O. 6%; 63 L. J. P.O. 41; 6B, 
873; 69 L, T. 778; 17 Cox O. O. 704; 68 J. P. 148. 

(16) (1911) A. O. 47 ab p. 52; 80 L. J.K. B, 
691; 103 L, T. 788; 76 J. P. 180; 22 Cox. C. C. 366; 56 
S. J, 189; 27 T. L. B. 162. 

(17) tom 6 Cr. App. Rep. 238. 

(18) (1917) 11 Cr.'App. Rep. 229; 84 L, J. K. B. 
2153; 114 L. T. 239; 80 J. P. 31; 25 Oox O, C. 271; 59 
B8. J. 705, 81 T. L. R, 617. 

(19. 11906. 2 K. B. 385; 75 L.J. K. B, 693; 05 L, 
T. 436: 54 W. R. 586; 70 J. P.424; 21 Cox O. O, 
252; 22 T L. B. ^33, 

(20) (1917) 2 K. B, 630588 L., J., X. B 132t 117 
L. T 574581J P 263:6'8 JAH: 33 T L R. 508, 

121) 1918) à O. 221; 7L. J'K. B. 478; 118 L, 
T. 418; 82J. P 145:62 8. J, 296; 18 (fr. App. Rep. 61 
at p. 65; 34 T. L. R. 201, 

(22) 29 Ind. Oas. 513; 42 O? 957 at p. 


997; 21 C, In 
J, 331; 19 Q, wW. N. 616; 16 ‘Or, L, 4, 49 


401; 
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tion of mind, evidense that the defendant 
has beeu concerned in a systematia course 
of conduct of the same spesifie kind as that 
in question may be given. To admit evi- 
dense under this head, however, the other 
aots tendered must be of the same spesifis kind 
as that in question and not of a different 
- character and the acts tendered must also 
havé been proximate in point of time to that 
in question.” 

I have re-examined these eases and I see no 
reason to doubt the accurasy of the above 
statement, whioh fully aeeords with the 
desisions of the Court of Criminal Appeal in 
the oases of R. v. Rodley (23) and 
B. v. Hillis (24) as also other resent 
oases, such as Thompson v. R. (21), R v. Fisher 
(25), R. v. Mason(26), R. v. Baird (97), Perkins 
v. Jeffery (28). It is plain that the principles 
so enunciated are of no assistanse to the 
prosesution. On the other hand, there is an 
important passage inthe judgmentof Kennedy, 
J., in the ease of B. v. Bond (19) to whioh 
the attention of the Standing Counsel was 
drawn by the learned Chief Justice in the 
sourse of the argument, as destructive of his 
sontention :— 

. "The admissibility, not merely the weight, 
of the evidenoe depends upon the evidence 
of such sondust as would authorize a reason- 
able inference of a systematis pursuit of the 
same criminal object.” 

There is thus no escape from tha position 
that. neither section 14 nor sestion 15 
of the Indian Evidence Aet is of any 
assistance to the prosesution, 

The Standing Counsel was finally aon- 
strained to invoke the aid of seotions 9 and 
11. Relianoe was placed upon the rule 
preseribcd by section 9 that fasts whioh 
establish the identity of any thing or person 
whose identity i is relevatit, are relevant in 
so far as they are riecessary for that pur- 
pose. This does not advanse the argument 


(23) (1918) 8 K. B 
J. K. B. 1070; 109 L. T. 476; 77 J. P. 406; 28 Cox O. 
Q.574; 58 8. J. 51 20 T.L. R. 700. . 

(24) (1910) 2 K. B. 746; 6 Or. App. Rep. 4l: 79 L. 
J. K. B. 841; 102 L. T. 922; 74 J, P, 388; 26 T. L. R. 


585. 
(25) (1910) 1 K. B. 149; 79 L. J, K. B. 187;102 L. 
T, 111; 74 J. P. 104; 26 T. L. B. 122; 22 Cox 0,0. 270. 
(26) (1914) 1I, T. 336; 78 J. P, 889; 24 Cox C. O. 
a 


27) (1915) 841. J. K. B. 1785; 118 L. T. 608. 
: (a6) (1915) 2 K, B, 202; 84 L, J, K, B, 1664; 113° 
ls T. 4606; 79 9, P. 426; 91 T, L, B, 444. 
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for the prosecution. No question of identity 
arises till the offenders who sommitted the 
erime under investigation are ascertained by 
independent evidence. Seation ll is equally ' 
unavailing. That section provides that facts 
not otherwise relevant are relevant if by 
themselves or in eonneotion with other faota 
they make the existence or non-existence of 
any faot in iesue or relevant fast highly 
probable or improbable. As was pointed ott: 
by West, J., in R, v. Parbhudas (14) ,the section 


e 18 nO doubt expressed in terms so extensive’ 


that any fast which can by a shain of ratio- 
eination be brought into sonnection with 
another so as to bave a bearing upon 8 point 
in issue, may possiblg be held to be relevant 
within its meaning. But the connections of 
human affairs are so infinitely various and 
B0 far reaching that thus to take the seotion 
in its widest admissible sense would be tó 
complieate every trial with a mass of eolláteral 
enquiries, limited only by the patience arid the ` 
means of the parties. That such an extensive’ 
meaning was not intended is possibly indiost-: 
ed by the faot that the illustrations do not go 
beyond oases familiar in the English Law of: 
Evidense; Queen- Empress v. Varjiram (29) 
A restriotion is further obviously imported 
by the use of the expression highly pro- 
bable or improbable. In the ease before 08; 
what is tbe substance of the mattor? A and 
Bare charged with theft committed in 1914 
in the house of a prostitute ; evidence is 
brought forward to show that O and D 
committed a theft in the house of another 
prostitute in 1918 in somewhat similar sireume 
stances. [I am not prepared to hold that the 
latter evidence is admissible either under 
sestion 9 or under seation 11 to prove that 4 
and B are the same persons as O and D. 
I hold, aseordingly, that seotions 9 and ll are 
of no greater assistanse to the prosseution 
than sections 14 and 15.. 
The question next arises; what are tha 
funotions of this Court in such cireumstanoes P 
The answer depends upon the true consirud- 
tions of élanses 25 and 26 of the hetters 
Patent. The matter was reviewed in my 
judgment in the oase of Fateh Ohand v. 
Emperor (2). Ithen same to the eonelusion 
that the obvious intention of the aldtises, to 
be gathered from their plain language, was 
that the ease reserved or certified should be 


a” 
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` finally desided on review and not remitted for 


re-trial. This was in aesord with the view 
taken in along line of sasen in this Court and 
elsewhere; R. v. Navroit (80), Imperatrix v. 
Pitamber Jina (9), Emperor v. Narayan 
Raghunath (31), Queen v. Hurribole Ohunder 
Ghose (1), Queen-Empress v. O'Hara (82). 
Upona fresh consideration of the subjest, I 
Bee no reason to resile from the opinion previ- 
ously expressed by me. This view, it may be 
added, also accords with the secepted inter- 
pretation of sestion 2 of the Orown Cases 


Act, 1848, whioh furnished the model for the " 


provisions of elauses 25 and 26 of our Letters 
Patent [B. v. Saunders (33); R. v. Gib. 

son (34) ] ; though I am not unmindful that in 
R. v. Mellor (35) and R, v. Yeadon (36), 

the Court for Consideration of Crown Cases 
Reserved, granted a venire de novo under very 
exceptional eireumstanees which vitiated 
the trial as eondusted in a manner unknown 
to law. [See, however, the desisions of the 
Judicial Committee in R. v. Bertrand (37) and 
R. v. Murphy (88) which dissented from R. 
v. Scatfe (39)), But, apart from this analogy, 
1 hold, on the plain language of slauses 25 
and'26 of the Letters Patent, that the in- 
tention was that the oase should be finally 
desided on review and not rémitted for 
re-trial. 

This leads meon to the next point, namely; 
ean the Court on review, examine the evid- 
ense and determine whether; after exelusion 
of the inadmissible evidence, the residue is 
sufficient to justify the sonvistion? The 
Standing Councel has argued that the Court 
is nob merely competent, but is really bound 


to follow this prosedure, On behalf of the 
(80) 9 B. H. C. R. 858, 
(81) 32 B. 111; 9 Bam. L. R. 789; 6 Cr. L. J. 164; 


"OM. L, T. 414, 


(82) 17 C. 612; 8 Ind. Das, (xN. d.) 967. 

(88) (1898) 1 Q. B. 490; 68 L. J. Q. B. 296; 80 L. 
T. 28; 68 J. P. 180; 15 T. L. R. 186. . 

(84) (1887) 18 Q. B. D. 537; 66 L.J. M. O. 49; 56 L. 
T. 867; 35 W. R. 411; 16 Oox 0. C. 181; 51 J. P. 742. 

(36) (1858) Dears & B, 468; 7 Cox C. C. 454; 27 b: 
J. M. O. 121; 4 Jur. (N. s ) 214; 6 W, B. 822. 

(86) (1861) Leigh & Cave 81; 9 Gox C. 0. 91; 81 
L. J. M, O. 70; 7 Jur. (N. 8,) 1128; 6. L. T, 82°; 10 W. 
R. 64. 

(37) (1867) 1 P. 0. 520; 4 Moo, P, “CG. (x. 8.) 460; 
36 L, J. P.C, 51, 16 L. T, 752; 16 W. R. 9; 10 Cox C. 
C. 618; 16 E. B. 391. 

(38) (1869) 2 P. C. 585; 6 Moo. P. O. (N. &) 17°; 
88 L, J. P. O. 68; 21 L. T, 698; 17 W.R. 1047; 11 Cox 
C. O. 872; 16 E, R. 693. 

* ( 9) (1851) 17 Q. B. 238; 2 Den. C; C, 281; $0 1. d. 


MO , 229; X Tur. 607; 5 Cox O. €. 248; 117 m. R^ 1271. 
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aceused it has not been disputed that this 
contention accords with the numerous 
deoisions previously mentioned, but we have 
been pressed to hold that they were overruled 
by implisation by the Judicial Committee in 
tha ease of Subrahmania v. King-Hmyeror 
(40). Reliance has also been plased upon 
the observations of the Judisial Committee in 
Makin v. Attorney-General for New South Wales 
(15) where they emphatically sondemned the 


_transferenee, from the Jury to the Court, of 


the determination of the question, whether 
the evidence, that is, what the law regards 
as evidence, established the guilt of the 
asensed. The question thus raised is not 
freó from diffieulty and was left open in the 
oase of Fateh Chand v. Emperor (2) as the 
evidence there was manifestly inauffisient to 
support the eonvistion. In the case before 


‘us the question has been re-argued and I 


have arrived at the sonalusion that the Jndisial 
Committée did not, by their desision in 
Subrahmania v. King Emperor (40), overrule 
by implication the series of sases in Caleutta 
and in Bombay where the High Court had, 
in eases reserved or certified, reviewed the 
evidence and determined the question of guilt 
of the aosused. The desision of the Judisial 
Committee must be limited to cases of 
the type then before them, namely, where 
the trial had been sondusted in a mode en. 
tirely prohibited by law, and cannot be ex: 
tended to oases where evidence had been 
erroneously received or improperly rejected, 
If this view were not adopted, the result 
would follow that, wherever evidence, 
however trifling its effect, had been 
erroneously reseived or exeluded the Comit 
would be constrained to quash the sonvia- 
tion and sentence and set free the accused 


as no re-trial could be ordered. Such a oon: 


slusion would directly sontravene the prinsi- 
ple enunoiated in section 167 of the Indian 
Evidence Act,— 


“Tbe improper admission or rejestion of 
evidence shall not be ground of itself for 
& new trial or reversal of any desision in 
any oase if it shall appear fto the Court 
before which suoh objection is raised that, 
independently of the evidenee objested to 
and admitted, there was ro evidenes 


(40) 26 M. 01; 6 C. W. N. 566; T M. L. J. 233; 3 
Bom. L, R, 640; 28 I. A. 257; 2 Weir 271; 8 Sar, P, 
C. J, 160 (P. 0), 
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to justify the desision or that, if the rejeat- 
ed evidence bad been received, | it ought 
not to have varied the decision. ’ 

This .provision, by the very — 
óf its terms, applies as muoh to Criminal as to 
Civil cases | Queen v. Hurribole Ohunder Ghose 
(1), Empress v. McGuire (41), R. v. Navrojt 
(30), Queen-Empress v. O'Hara (32), Impera. 
iriz v. Pitamber Jina (9)]. We mus, 
eonsequently, hold that it is inoumbent on 
this Court to investigate whether, inde- 
pendently of the evidence objected to and 
admitted, there was anfficient evidence to 
justify the verdiot of the jury. 

When we examine the evidenoe, we must, 
as the learned Chief Justice has pointed 
out, consider whether we may, with reason 
able certainty, hold that, even if the evidence 
improperly admitted had been  exoluded, 
the jury, upon the residue of the evidense, 
would have brought in a verdiot of guilty. 
If this stand-point were not adopted the 
result would be that in every oase where 
evidence had been wrongly admitted and 
the qapestion was on that ground brought up 
for review, the asoused would be prastisally 
deprived of the benefit of what is called by 
Lord Hersehell, L. O., " the muoh cherished 
right of trial by Jury in Criminal eases’ 
[ Makin v. Attorney-General for New South Wales 
(15)]. The Judges would in truth be sub- 
stituted forthe jury, the  verdiot would 
besome thejrs and theirs alons and would 
be arrived at upon a perusal of the evidence 

without. . any opportunity of seeing the 
pe of the witnesses and weighing 
ihe evidenae with the assistance afforded 
thereby. This aspest of the matter was 
emphasized by Sir John Ooleridge i in R.v., 
Bertrand (37) in impressive language 
which may be usefully re-oalled,— 


“The monat. sareful note must often fail 
to eonvey the.evidense fully in some of its 
most important elements, those for which 
the open oral examjnation of the witness 
jn presence of prisoner, Judge and Jury is 
Bo justly prized. It sannot give the look 
or manner of the witness, his hesitation, his 
doubts, his variations of language, his son- 
fidense or presipitaney, his oalmness or gon- 
‘sideration ; ib sanno§ give the manner of 
the prisoner when’ that has been important 


* 
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upon the statement of anything of partioular 
moment ;...i¢ is, in short, or it may be, the 
dead body of the evidense, without its 
spirit, whioh is supplied, when given openly 
and orally, by the earand eye. of those 
who reseive it. " 


A grave responsibility, consequently, ka 
upon the Court when it is salled upon to 
review the oase on the evidence under 
clause 26 of the Letters Patent read with 
seotion 167 of the Indian  Hvidense Aot 
elhe evidence improperly admitted might 
"have obiefly influenced the jury to return 
a verdiot of guilty, and the rest of the 
evidence, whieh might on paper appear to 
the Court suffisient to support the conviction 
might have been reasonably disbelieved by 
them in view of the demeanour of the 
witnesses or might have been regarded by 
them isolated from the foreign matter im- 
properly introdueed as wholly insuffisient 
to justify an inference of guilt.: In suoh 
sirsumstances, the right prinoiple to adopt 
is to ask ourselves whether we ean feel 
sertain that, on the residue of ‘he evidence, a 
reasonable jury would have brought in a 
verdiot of guilty ; and this is preoisely the 
test formulated by Issacs, L, O. J., in the 
oase of R: v. Barron (42). In that oase 
evidence of a previous accusation of an 
offense similar to that sharged had been 
improperly given. Inan appeal against the 
conviction it was held that the evidences 
was prejudicial to the acoused and should 
not have been admitted. The Lord Chief 
Justice then added that, as we cannot be 
oertain that the jury would have found 
him guilty, if it had not been admitted” 
the eonviotisn must be quashed. “To the 
same effect are the following observations 
of Lord Alverstone, ©. J., in the oase of R. 
v. James Oampbell (43) where the appeal 
was allowed and the sonvietion quashed on the 
ground that substantial evidence against the 
delon ani had been improperly admitted :—~ 


“Tt is nof possible to say that this 
evidence may not have had a serious 
effect, it is trae there was weighty evidence 
besides this, but we sannot say that the 
jury would have returned the same verdiot 
on that evidence alone.” 

(42) (1918) 9 Or. App. Rep. 286; 110 L. T, 850; 19 


J, P. 184; 24 Cox C. 0. 83; 30 T. L. R. 181. 
(43) 8 Or, App. Rep. 16, l R 
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been adopted and 


, The same test has 
R. v. Rodley (23), 


applied in other oases ; 
R. v. Stephen Norton (44). 


“ When we examine the evidense in the 
oase before us from this standpoint, what 
is the position? There is no room for doubt 
that the evidense improperly admitted was 
introdueed with a view to inflaense the 
epinion of the jury, and the sharaster of 
that evidence justifies the sonclusion that, 
in all human probability, they were influ» 
eneed thereby. As regarda the residue o 

the evidence it cannot be disputed that 
there are important coutradietions; and 
this is not strange, as the oral evidence 
upon the question in controversy, which was 
one of identification, was adduesd more than 
four years after the alleged incident. The 
majority of the witnesses who came forward 
to depose.necessarily belonged to a class 
which does not inspire -me with absolute 
sonfidense -in their testimony , the most 
respectable amongst them identified’ the 
&ecused neither promptly nor without hesi- 
tation ; on the other -hand, the attempt 
made by the Polise to refresh the memory 
of some amongst them by photographs and 
suggestions is by no means reassuring. 
Finally, we cannot ignore the Yast that, 
even on the whole eviderce as addnoed at 
the trial (inslusive of the evidence improperly 
admitted), the verdict of the jury was nct 
unanimous; the very fast that they 
disagreed shows that to some minds, at any 
rate, there seemed. to be doubts in: the 
ease, The substanee of the matter then 
i8 that the residue of the evidenee is by 
no means oonslusive, if there are some son- 
siderations in favour of a oonvietion there 
re others no less strong in favour of an 

aoquittal ; and: I am not prepared to say 
that the Jury would—not might—have come 
to the same sonelusion as they did upon 
the. entire. evidence, In such’ sirenmatan- 
ces, in a oase of extreme gravity like this, , 
where men are. on ‘trial for their lives, I 
feel no doubt as to the sourse te be adopt- 


ed; in my judgment, the sonvietion and 
&entenee upon both the acoused must be 
quashed. 

FLETOBER, J., agree with Juatice Sir 


Asutosh Mookerji. 
. (44) (1910) 2 K. B. 496,6 Cr. TP Rep. 65; 79.L. 
H B. 756: J02 L.T, 926; 74 J.P. d 54 B. .J. 
P 26 T. LP 550, . 
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OHAUDHOURI, J.-The following isa short 
statement of the faste of the osse before 
us: — 

It is said that the two aeoused lived 
for some time about the end of 1914 in the 
house of a rich woman of the town named 
Dakho. They and Dakho  ocoeupied the 
first floor and she had prostitute tenanta in 
the ground floor. Dakho became the mis- 
tress of accused No. 1 who had introdused 
himself as. a wealthy Babu. He brought 
gooused No. 2 there as his Durwan. On 


ethe 10th Desember 1914 the outer door of 


the house was padloeked by asansed No. 2 
at about midnight and both of them were 
in the upper floor that night. Next 
morning that door was found open with the 
padloek hanging from a ring attached to it 
and the woman's room was found padlooked 
from outside. The other inmates thought 
she had gone ont, but as she did not return, 
a search was made for her and the Police 
were eventually informed. The door was 
burst open and her dead body was discovered, 
the bead practically sompletely seyered 
from the body, and all her valuables gone. 
The two men were also missing. No traga 
of them could be found and the Police 
dropped the investigation in July 1915, 

I now proseed to state the fasts whioh led 
to their arrest and trial. 

On the 14th November 1918 a woman of 
the town named Shamasondari complained 
about a theft from her room cf property of 
considerable value (about Rs, 4,060) against 
two persons, naming them as Narain Babu 
and Mababir Pandey, who had introdused 
themselves asa rich man and a Durwan. 
Inspector Maherdra Nath Mukerji waa 
placed in charge of the investigation. In 
course of that enquiry he same aoross a 
woman of the town, named Niroda who 
bad a similar complaintand gave the name 
of another woman named Sindhubala who 
also had a similar ccmplaint against a 
Babu and a Darwan who used to accom- 
pany him. The man she said oalled him- 
self Probash Kumar Roy alias Birendra 
Nath Roy. She gave the Poliee Offlsera 
photograph of the Babu (Exhibit 33), 
The photograpb was shown to Sbamasun. 
dari and Niroda and théy.identified it as 
that of thes Babu. This was onthe 27th 
November 1918, Sindhnbala mentioned a 


- e. ' woman of the name of*Kiran who told the 
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officer that she had seen the men living 
together in a tiled hut at 6, Piarabagan 
Lane, and took him there on the 23th Novem- 
ber 1918, The offiser got that house watshed 
up to the 21s& Desember 1918. No one 
same there. He then searched the house. 
Some ornaments were found, amongst them, 
Exhibits 7 and 9 (a silver tora and a silver 
gole) and some letters and post-sards, 
amongstthem Exhibits 8 and 9. He reseived 
some information and went to Khulna. He 
returned to Oalentta on the 28th Dasember 
1918 and, on some information, 
another house, 19, Goabagan Lane, and arrest- 
ed: the second assused there next day. On 
the 5th of January 1919 he got the names 
of oertain persons from another Police 
Officer who was eonneoted with the investi- 
gation of Dakho's murder, Oa the 9th of 
January 1919 he.showed them the photo: 
graph, Exhibit 33. They identified if as 
that of the Babu who had lived with 
Dakho. The investigation continued : on the 
llth of March, at about ll pP. m., he was 
sent for by Niroda who had managed to 
eateh hold of aconsed No. 1 when he visited 
another woman of the town. The [nspestor 
arrested him and entered a&oharge against 
him at onsa. Theasoused made a statement 
and took the offiser to premises 5, Patuatola 
Lane whieh was searohed and a shawl was 
found. A search list (Exhibit 3) was pre- 
pared ard the acaused signed it-as Pan- 
chanan Das. The shawl ia item No. ll in 
Exhibit 2. Five photographs were alsə found, 
item No. 13 in Exhibit 3, One of these was 
his and the others of himself and Sindhubala 
taken together. A reseipt fcr a plaint was also 
found there; After some farther investigation 
the ease was sent up for trial, The charges 
framed against them are under sestions 302, 
302/114, 120-B, 380/114, Indian Penal Oode. 

The most important point in this oase is 
that of the identity of the two acoused. The 
proseoution gave evidenee how the aecused 
were traced and” arrested. Evidense of 
Shamasundari, Niroda and Sindhubala in 
sonnection therewith was given by the pro- 
seoution and if was contended on behalf of 
the Crown that they were entitled to give 
evidenae, that the two accused went to rish 
prostitrtes together, one introdusing himself 
asa Babu and the other as his Durwan, that 
they assumed different names at different 
times, and that these prostitutes missed’ 
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valuables about the same time as they dis- 
appeared. That those were & series of acts 
showing a system which the two: used to 
pursue, Asthe matter was not scvered by 
authority in this Court I reserved certain. 
points which are fnlly set out in my note of 
reference, It also sontains a summary of. 
what was argued and refers to the oases cited. 

Section ©, Evidence Aot, says that facts 
necessary to explain or introdnee a faset in 
issue or relevant faot, or which support or 
rebut an inference suggested by a fast in issue 
or relevant fact or which establish the. 
identity of any person whose identity is 
relevant or whiah show the relation of parties. 
by whom any auch faot was transacted are: 
relevant, in so far as they are kan ga TE 
that purpose. 

I hold that it was competent for the pro- 
Beculicn in this oase to prove facts showing 
that the two lived together, had business 
transactions together, that they used ta 
correspond, that they visited rieh prostitutes 
together, one of them introdusivg himself aa 
a ricoh Babu and the other as his Durwan; 
that they were tbe same persons although 
they had given, different names. These facts 
are relevant under section 9 of the Evidence 
Act for establishing their identity and assosi< 
aticn, It was open to the defense to say 
that it wasa case of innocent association. 
The question, therefore, arises "Is evidence to 
negative such defence permissible P"  Seotion 
14 leys down that faeta showing the existenee 
of any state of mind sueh as intention are 
relevant:—Explanation 1 limits it thus,— 
A faot relevant as showing the existence of 
& relevant state of mind must show that 
tbe state of mind exists, not generally but 
in reference to the partioular matter in 
question. Explaration (2), however, extends it; 
making the previous eonvietion of & person 
a relevant fect where upon the trial of such 
person the rrevions oonviotion is: relevant 
within the meaning of section 14. 

In this sonneotion seetion 15, Evidence Àot, 
is important. 1t laya down that where 
there is a question whether an sob was 
accidental or intentional or done with a 
gariicular knowledge or intention the 
faot that euch aot formed part of a series 
of similar oesurrenees in each of which the 
person doing the act wás concerned is 
It is wrong to say that this ses- 
tion only dcals with intention as opposed " ag 
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eident. The words underlined (italicised) were 
added by seotion 2, Act IIT of 1891, which 
must not be overlooked in sonstruing sestion 
15. Theoase for the proseontion ir, that 
the.two accused used to introduce themselves 
to rich prostitutes ana wealthy master and 
servant. One of them used to remain in the 
room of the prostitute and the other, the 
Durwap, kept guard. They lived in their 
houses for some time to gain their confidence 
and when they found a favourable opportun- 
pity committed theft and disappeared. - Tha 
is the system they pursued and it is urged 
that it is competent for the proseoution to 
prove itin order to show that when they 
same to Dakho they intended to rob her, and 
that seetion 15 allows such evidenee to be 
given, namely, that in other instanees they 
played a similar part in the houses of other 
rieh prostitutes whose valuables disappeared 
simultaneously with their disappearance, in 
order to show intent, guilty knowledge, 
design or system, and that it is open to the 
prcseeution to rebut the defenee that they 
had met acsidentally in Dakho’s house, or that 
they had gone there without any dishonest 
motive, that is to say, to give evidensa of 
similar inoidents although subsequent in 
‘date in which they were eharged' with hav- 
irg ecmmitted theft. I agree with that 
contention and hold that the evidence objected 
to was rightly admitted. The English cases 
in support of this view are referred to in my 
note of reference, | do not see any difference in 
the Indian Law on the the subjeet. No one 
‘eaw the aesused committing the offences 
they sre charged with. The direst evidence 
is that they were in the house that night 
and they disappeared the nexé morning, 
when the murder and robbery were discover: 
ed but the osre maigly depends upon 
collateral oireumstanees, I understood that 
my learned eolleagues were prepared to hold 
that there was no doubt upon the evidenees 
that two men were in the house cf 
*the deceased that night and asted in consert 
and murdered and robbed her. I take it 
that they hold that those two men whoever 
they were, ocnspired to commit theft, som- 
‘mitted if and also committed murder, the 
‘motive being theft. 
^. No doubt, evidence tending to show that 
the gooused have been guilty of oriminal 
acts other than those sovered by the indiot- 
ment is nof admissible unless upon the issue 
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whether the acts charged against the accused 
were designed or accidental or unless to rebut 
a defence othorwise open to them. Maktn v. 
Attorney General for New South Wales (15), 
R. v. Wyatt (49). In this ease, no doubt, 
the severed head proved it was murder, 
and the loss of valuables, theft, but there 
was something more to be proved, namely, 
that the motive for the murder was theft 
and that the two persons who were inthe 
house had oombined to sommit anch theft, 
The murder and robbery were parts of one 
“transaction. It is the general rule of law to 
admit evidenee of motive, It was urged in 
this ente as if was in Matlin v. Attorney- 


General for New South Wales (15) 
that evidence is admissible of any aets 
or doings of the person  aseused if 


such acts or doings are eo eonneeted with the 
transaction under charge or are of a oha- 
raeter so similar thereto as to lead to a reason. 
able inference that the prisoner committed 
the ast charged, bnt it is hardly necessary 
to disouss any general proposition of that 
ebaraeter. Sestion 11, Evidence Ast, was 
invcked in sid by the presesution but its 
terms are fo general that I am not prepared 
to use it. In this case I am satisfied that 
the evidence was properly laid before the 
Jury and dissent from the opposite view, 

Then, the question arises what the Court 
is to do if the evidence is rejected. Seotiong 
25 and 25 of the Letters Patent deal with 
the matter. lt has been uniformly teld in 
this Court, ever sinse the ease of Queen v. 
Hursibole Ohunder Ghosel 1), that this Court is 
alone empowered to deal with the remaining 
eviderse and give its firal judgment on it, and 
not the Court below ard thatan order for re- 
trial is not competent, Although I share the 
doubt of Pontifex, J., as to the correotness of the 
ruling in Queen v. Hurr.bole Ohunder Ghcse (1), 
I feel bound by it and subsequent rulings 
which have been uniformly followed all these 
years, The PrivyConnail has not also question- 
ed itin Subrahmania’s case (40), where it waa 
sited. I think that it is entirely wrong that the 
accused should thus be deprived of the 
verdiet of a jury and the funotion of the j jury 
should by transferred to a Bench of Judges 
whieh has to deal with. the residue of the 
recorded evidence. 

Section 167, Evidense Aot, has been held 

(45) (1904) 1 K. B. 188; 79 L.J, K. B. 16; 68 J. P, Sl 
52 W. B. 285; 2047, L. R. 68 20 Cox U, 0, 452, 
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applisable to suoh cases. It says that we are 
to détermine if there is sufficient evidence 
to justify the  desision independently of 
the evidence objesated to and admitted. 
I think there is. In so desiding I am keep: 
ing the evidence objested to entirely aside. 
I. told the jury „that it would not bè 
improper for them to attach but little valire 
to that^part of the ease and sall attention 
to the penultimate paragraph of my note of 
reference. uu 
I believe the evidense of identification, 
althongh the photograph of the aseused No. 1 
was shown to Manoda, Annoda, Prafulla-and 
Giribala by. the Investigating officer ‘before 
they were examined in Court.’ That they 
took time in identifying him whén‘the photo: 
graph was first shown was natural as thé 
man wás üressed up when the photograph 


Was taken. ` It was shown to them more than. 


three years after they had seen him. Prafulla’s 
doubt, when the accused was first shown fo 
him after his arrest, was ‘also due to lapse 
of time. He had seen the man only on two 
Osoasions; on one of such osoasions, however, 
he was with the aecused for sometime. I 
do not think the ‘shawl has been sufficiently 
identified. I place much reliance on- thé 
‘evidence of the silversmith as regards the gote 
whieh wás found in the box of acsused No. 2. 
The other evidencé about the identification 18 
not without value, It is slearly established 
that these two were well-known to each other 
and that they had given different names 
to different people and that seoused 
No. 1 is not a Ziernindar ora Zemindar’s son, 
but a menial servant. The statements 
made.by Manóda, Annods, Panshu Keora 
and others to the Polise soon after the 
‘coourrense I consider of great value. I have 
‘no hesitation in holding that both the accused 
‘are guilty of the offence of murder, robbery 
‘and sonspirasy fo rob, as ‘barged. It is 
not for us to spesulate what the jury would 
have done. It is for us to arrive at a deci- 
‘sion and, after all, one's own mind is his beat 
ndard. 

dr ea J.—I agree with the learned 
Ohief Justice in holding that the evidence 
to whieh objection was taken was not admis- 
eae the proposition .that*this Oourt 
has on previous ossasion held that it sannot 
order &.re-trial. 4 


+ 


On the merits, I am satified that the two | 
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acoused before us are the men who eaused 
the unfortunate woman’s death. The evi- 
dense given by the inmates of the house and 
by the Dostor is of a sonvineing nature, and 
my learned brother who presided at the 
trial believed the witnesses to be speaking 
the truth. I do not think it nésessary tò 
ask what view a jury would take -of the 
evidences, exaept so far as the opinidn of 
a hypothetical jury affords a standard of 
geasonableness. If it were nesessary to ask 
such a-question I should hold that of nine 
reasonable men at least two-thirds would 
believe the evidence, and, having regard tò 
the terms’ of the charge delivered by my 
learned brother, I would go further and hold 
that, as & matter of faot, the seven jurors 
who found the aesused guilty, found them 
guilty on the evidenas to which objection 
eannot be taken, ^| ` 


2 
committed, ONS 


ALLAHABAD HIGH-COURT, 
Orimiwat Revision No, 322 or 1920. 
July 14, 1920. 
Present :—-Mr. Justice Sulaiman and 
Mr, Justise Hyves, 
EMPEROR —PsaoskgOUuTOR 
versus — 


JHAMMAN ANB OTHERS— ÁOCUSED, 
Penal Code (Act XLV of 1860), s. 804 — Fatal blow 
struck in course of fight~Uncertainty as to who 
struck blow—Offence. 


Where twe parties armed with lathis indulge in 
a fight, and oneof the contesting parties receives 
injuries from the effects of which he dies, but it is 
uncertain which of the several persons composing 
the opposite side struck the fatal blow, these per- 
sons are guilty of an offence under section 304 of 
the Penal Code. [p. 943, col. 1.] . 


e Oriminal revision from the Sessions state- 
ment, " 

The Assistant Government Advooate, for 
the Crown. 


JUDGMENT.—In this ‘case notise was 
issued to the acoused persons to show oause 
why their oonviotion under sestion 325 of the 
Indian Penal Code should not be altered to 
one under sestion 304 of the samé Code and 


"the sentenees enhanced.  Notises.have been 


duly served but no oné appears ‘on thelr 
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behalf. The aase for the prosesution was 
that one Ekram had purshased a field in 
village Dandpur adjoining -the plots owned 
by the acoused, that on the 2lst of October 
1919 the ascased armed with lathts 
went [to Ekram's plot to upset the crops, 
that Ekram remonatrated, on whieh .there 
was a fight in which Ekram and his nephew 
Ram Chandra were badly beater, Hkram 
dying on the spot, The learned Sessions 
Judge was of opinion that “the evidence 
did not show who amongst the aseused hé&d 
sush a blunt weapon of broder dimensions. 
It is also not elear at all as to who gave 
this deadly blow and, under the ciraumatances, 
the conviction san only be under section 325, 
Indian Penal Code." He placed: reliance on 
Emperor y. Bhola Singh (i), s 


The medical evidence makes it quite 
clear that the deceased Ekram received no 
less than 6 injuries, 5 of whieh were cn the 
head and one of which smashed his skull 
to pieces and there oan beno donbt that the 
deceased seems to have been beaten even after 
he had fallen on the ground. The learned 
Sessions Judge has, however, found “there 
appears to be greater reason to believe that 
Mukanda and Ekram’s party went to take 
forsible possession of one-half of the field 
than that the accused went to upset the crops.” 
He goes on, however, to remark that it is 
quite cléar to him that both sides went 
prepared to fight, for men on both sides 
reselved injuries. They were armed with 
lathis and they went to fight in vindioation 
of their rights or supposed rights, In our 
opinion, on the fasts found by the learned 
Sessions Judge, there oan beno doubt that the 
&acused persons were at least guilty of the 
offenoe under section 304, Indian Penal 
Code. The case referrgd to by the learned 
Sessions Judge has not bsen followed in a 
number of subsequent cases. We may 
briefly refer to the following :—Konhai wv, 
Emperor(2), Hanuman v. Emperor(3), Emperor 
* v, Ram Newa: (4) and Emperor v. Gulab (5), 

(1) 29 A 282; A. W. N. (1907) 51;4 A. L, J. 207; 
b Cr. L. J. 180 


(2) 21 Ind. Cas, 657; 11 A, L. J. 752; 86 A. 820; 14 
Or. L. J. 605. 


(8) 21 Ind. Cas, 1006; 11 A, L.J, 926; 36 A. 560; 
14 Or, L. J. 686. 


(4) 21 Ind. Cas. 663; 86 A. 600; 11 A. L. J. 804 
14 Or. L. J. 616. 


e(5) 47 Ind. Cas, 805; 40 A, 686; 16 A.L, J, 781; 19 
Or, L, Je 953, . 
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It appears, however, that both the 
aesused persons are very young. Jhamma 
ia 20 yeara and Dhal Singh is 17 years. “I 
view of their youth and the fact that if was 
Mukanda and Hkram’s party that went to 
take forcible possession of one-half of the 
field, we are of opinion that the sentense of 5 
years’ rigorous imprisonment on each ‘would, 
under the circumstances, meet the enda of 
justice. We accordingly alter the conviotión 
from one under ssotion 325, Indian Penal 
Code, to one under seetion 304, Indian Penal 
Code and euhanse the sentences to 5 years 
rigorous imprisonment in eash ease. The 
sentenee under the rioting section will stand 
and will run sonsurrentily. 


Sentence enhanced. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, - 
OriminaL Revision No. 156 B or 19109. 
February 27, 1920. 

Present : — Mr. Prideaux, A. J, C. 

GUNWANTRAO-—A»sPLIQANT ` 
VETEUS 
SHAMRBAO AND OTHERS—NON- 


APPLICANTS, 
Criminal Procedure Oode (Act V of 1898), ss, 437 
4890—Revtsion—0Order of discharge —Practice, 


+ 
H 
n 


It is only as a Court of last resort, after appli. 
cation has been made io the Distriob Magistrate or 


‘Sessions Judge, that the Judicial Commissioner 


‘willinterfere, under section 439, Criminal Procedure 
Code, with an order of discharge. [p. 944, col. 1,] 
Criminal revision of the order in Crim. 
inal Case No. 80 of 1918, desided on the 8th 
August 1919, of the Sub Divisional Magistrate 
Akola. 
Mr. G L. Subhedar, for the Appliaant, 
Mr. M, V. Joshi, for the Non. Applisants, 
Mr. P. Lobo, for the Crown. 


ORDER.—This is ay applisation asking 
this Oourt to interfere if revision and to 
seb aside the order of diseHarge passed by 
the Snb-Divisional Magistrate, Akola, wh) 
has discharged the threa non*applieants in 


>» 
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a case in whieh the applicant acoused them 
of murdering his father. No application 
has been made to the Distriot Magistrate 
nor yet to the Sessions Judge under section 
437, Oriminal Prosedure Code. It is tbe 
practise of this Court not to interfere in 
revision exoept as a Court of last resort. 
As in the present oase no good reasons 
are shown for not applying to the Distriot 
Magistrate or the Sessions Judge, this appliea. 
tion is rejested, The sopy of the  judg- 
ment filed here may be returned to the 

applicant. 


Application re ected. 


“ALLAHABAD HIGH COURT. 
OntminaL Reviston No. 375 or 1920, 
July 22, 1920. 
Present : — Mr. Justice Piggott. 
BHATIBY CHUNNI LAL—PEtItTIONER 
versus 
EMPE&OR—Oppostte Parry. 
U P. Municipalities Act (II of 1916), s. 
Obstruction im street — Prosecution, duty of. 


206— 


Where a person is prosecuted for having erected 
a scaffolding in a street in contravention of the 
provisions of section 265 of the U. P. Municipalities 
Act, it is not the duty of the prosecution to prove 
aiixmatively that the scaffolding caused actual 
obstruction except in so far as that fact can be 
inferred from its existence. 


Criminal revision against the order of 
the District Magistrate, Etawah, dated the 
27th February 1920. 


Mr. J, M, Banerji, for the Applicant. 


The Assistant Government Advocate, for 
the Crown. 


JUDGMENT,—This is an application in 
revision against an order of the Distriot 
Magistrate of Etawah, afirming a sonvie- 
tion and sentence “of fine of Rs. 5 - imposed 
upon the appkeant, Chunni Lal,'for having 
ereoted a scaffolding ina street in oontra- 
vention of the provisidns of sestion 265 of 
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the Looal Muricipalities Ast (Aet No. II of 
1916). 


The first ground taken is that itis not prov- 
ed affirmatively that the seaffolding ereoted 
by the applicant eaused any obstruotion. A 
eomparison of the wording of sub-slauses 
(d) and (e) of seetion 265, olause 1, of the 
Ast with the sub-clause which precedes 
and the sub.elause whieh follows, seems to 
me to show that it did not lie on the 
prosecution to prove affirmatively that the 
seaffolding eaused actual obstruction, exeept 
in so far as that fact could be inferred from 
its cxistenoe. The other two pleas taken 
in the petition to this Court have not been 
argued. I have, however, been pressed with 
one point, not taken in the petition, namely, 
that the Municipal Board, before it ordered 
this prcseeuticn, had realised from OChunni 
Lal the ordinary tax or charge for ereotiug 
a seaffolding. I do not say that a reseipt 
formally issued by the Munisipal Board for 
due payment of such a tax or charge might 
not amount to a written permiesion for the 
erection of tbe seaffolding. Something 
might depend upon the wording of the par- 
tisular receipt. In this oase the receipt was 
not produced by the aesused in his defence 
or put in $videnoe in the Magistrate’s Court. 
It very possibly relates to a charge levied 
on the previous erection of a  sonífolding 
which had been subsequently demolished. 
The record shows that the present prosecu: 
tion was instituted in respect of a second or 
subsequent erection of the scaffolding. I do 
not think any oase is made ont for inter- 
ference. 

I rejeot the application. 


e Application rejected. 
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UDH JUDICIAL COMMISSIONER'S 
COURT, 
First Civit. Appzat No, 21 or 1919, 
April 23, 1990. 
Present :— Mr. Stuart, A, J. O., and 
Pandit Kanhaiya Lal, A. J. C. 
Musammat KETKI-—PLAILXTIFF— 
APPELLANT 
° versus 
Tae DEPUTY COMMISSIONER, 
BAHRAICH, MANAGER, COURT or : 
WARDS, NANPARA ESTATE-— 


DEFENDANT— RESPONDENT, 

Succession Act (X of 1865), s. BO— Will, attestation 
of—Attesiation proper—U. P. Court of Wards Act (IV 
of 1912), ss. 17, 18— Claim putin late, when eatin 
gwished— Collector, duty of, 


, Under the provisions of section 60 of the Succes- 
sion Act it is not necessary for attesting witnesses 
to actually see the testator’s fingers move as his 
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signature is made. It is only necessary that the 


witnesses have a clear view of the testator when 
he is in the act of signing. [p. 951, col. 1.] 

The provisions of sections 17 and 18 of the U. P, 
Court of Wards .Act protect the Court of Wards 
against having claims which may be dishonest claims 
rushed upon them at a late period. But the pro- 
visions of these sections are not intended to bar 
persons who have made an honest mistake and have 
preferred their claims late. [ p. 952, cols. 1 & 2.) 

The interpretation of section 18 of the U. P. 
Court of Wards Aot is that when a claimant puts 
in a claim late the Collector should write to him 
and ask why he did not put in his claim within the 
right time and what was the cause of his failure. 
If the claimant is unable to satisfy the Collector by 
showing sufficient cause for his failure to put in his 
claim within the right time then and then only ig 
the claim held to be extinguished. [p. 953, col, 2 
_ Appeal from the desree of the Sesond 

Additional District Judge, Lucknow, dated 
the 2nd January 1919, 

Messrs, John Jackson and Basugeo Lal, for 
the Appellant, 

Messrs. W. Wallach, Muhammad Nasim 
and Nagendro Nath  Ghbshal, for the Re. 
spondent, 


JUDGMENT. 
ÊTUART, A. J. O.—Raja Muhammad Siddik 
* Khan, Talukdar of the Nanpara Taluka in 
the Bahraich distrist, an estate worth over 
two orores of rupees with an annual income 
of over Rs. 8,00,000, exeonted a Will in 
Bombay in January 1906. He died in Meeoa 
on 13th Desember 1907, He had married 
in the following order-—Rani Kamar Zamani, 
Rani Saltanat, Rani Dilafza and Rani 
Champa. He had gone through the seremony 
of marriage with Rani Nasim Sahri, after 
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he married Rani Champa. He could not 
marry legally more than four wives under 
his personal law. He asserted that before 
his marriage with Nasim Sabri had taken 
plase ha had divorced Rani Kamar Zamani. 
Dilafza, Ch&mpa and Nasim Sabri were 
maid-servants in the Genana before their 
marriages. He left no children at his death. 
He was survived by the five ladies above- 
mentioned and his sisters the Rani of Utraula 
and the Rani of Muhamdi. 

Under the Will the estate was left to 
Rani Nasim Sabri for life with power 
to adopt, and then to Rani Saltanat with 
power to adopt, Rani Nasim Sahri forfeited 
her rights under the Will by marrying 
a brother of Rani Saltanat in May 1908. 


At the time of the Raja’s death, -the 
estate was under the management of the Court: 
of Wards. The Court of Wards instituted 
an inter.pleader suit that the Court might 
determine auccession to the estate. 

In this suit— i 

Rani Kamar Zamani olaimed the estate 
denying the divoree, and sontesting the 
Wil: | 

Rani Saltanat claimed the estate under the- 
Will : 

Rani Dilafza claimed maintenanse 
dower under the Will: 

Rari Champa slaimed maintenance and 
dower under the Will : 

Rani Nasim Sahriassepted the Will and 
admitted that she had forfeited her rights’ 
thereunder by her re-marriage. She elaimed 
dower only. . 


The Rani of Utraula asserted Rant Kamar 
Zamani's divorce, contested the Will and 
contested the marriages of Ranis Saltanat, 
Dilafza, Champa and Nasim Sahri, She 
claimed the estate under the provisions of. 
elause 11, section 22, Aot I of 1869: 

Three other persons put in olaims wbie 
were dismissed on merits. : 

While proceedings were pending in the 
Trial Court, RaniSaltanat adopted Saadat Ali 
Khan, minor son of the Rani of Muhamdi, and 
nephew of the deseassed. Rani Kamar 
Zamani and the Rani of Utraula then oom- 
promised, and contest segsed between them 
and Rani „Saltanat. It whs agreed by this 
compromise that proprietary"title in sertain 
villages in the estate should be given to Rani 
Kamar Zamani; that cash payments should 


and 
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be made to Rani Kamar Zamani, and the. 


Hanis of Muhamdi and Utraula, and certain 
annuities should be paid to the Rajas of 
Muhamdi and Utraula and Rani Kamar 
Zamani; thet the Ranis of Muhamdi and 
Utraula should enjoy life-intereste, and that 
the estate should eventually pass to Seadat 
Ali Khan, Contest proeeeded, The Trial 
Judge desided that the Will was genuine, but 
that claims and allowances under the terms 
of the Will sould not be decreed in the inter- 
pleader suit ; that claims for dower could not 
be decreed in the inter-pleader suit ; that 
Rani Saltanat Begam was the ahle biradari 
wifeof Raja Muhammad Siddik Khan bnt 
that she had lost all right of suesession to 
the Taluka after the adoption of Saadat Ali 


Khan, and that the marriages of Dilafza, ' 


Qhampa and Nasim Sabri were not establiah- 


ed. He dismissed the remaining claims and . 


. passed a deoree acoording to the terms of the 
compromise. Against that deoision Rani 
Saltanat, Rani Dilafza and Rani Nasim 
Sabri, amongst others, appealed. These three 
ladies subsequently withdrew their appeals 
under the terms ofa compromise made bet: 
ween them on the one side, and Rani Kamar 
Zamani, the Ranis of Muhamdi, and Utraule, 
and Saadat Ali Khan on the other side, In 
the subsequent appeal this Court varied the 


decision of the Trial . Judge only on the 


question of the marriages of Ranis Dilsfz:, 
Champa and Nasim. Sahri. 
‘Court’s-decision of the 28th May 1914 the 
Court of Wards has been managing the 
estateon behalf of Rani Kamar Zamani, 
Saadat Ali Khan, and the other beneficiaries 
under the deoree. The notifisation taking the 


Nanpara Estate under the Court of Warda. 


appeared in the United Provinces Gazette cf 
20th June 1914, and the notification under 
gestion 17, Court of Wards Act, Losal Aat IV 
of. 1912, appeared in the United Provinces 
Gazette of 27th June 1¢14, 

The following suits were put in subsequent- 
ly against the Court of Wards as manager of 
the estate, ita wards being Rani Kamar 
Zamani, Saadat Ali Khan, and the other bene- 
fiaiaries : — 

(D. “A suit by Musammat Mehdi Begam, 
mother of Rani Saltanat, for arrears of 
annuity alleged to beepayable to her under 
the provisions of,the Will. ° 

(2). A snit by Musammat Ketki, sister of 
Rani Ohamp», for arrears of annuity alleged 
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to be payable to her under the provisions of 
the Will. 
The suits were tried and dismissed hy the 
learned Additional Distriot Judge of Lusk- 
now. Appeal Nó. 18 of 1919* has heen filed 
against the dismissal of the -frst . suit. 
Appeal No. 21 of 1919 has been filed against 
the dismissal of the sesond suit. The Court 
of Wards in both suita admitted that the 
Will, as exesuted on the Sth January 1906, 
was a good Will It agreed with the plaint- 
iffe that it was duly .exeeuted and attested 
eby the testator who was of sound disposing 
mind, bat it asserted that, out of the annui. 
ties claimed in the suite, only an annuity to: ` 
Mehdi Begam of Hs, 200 a month. was > 
authorised in the Will as exeouted" and- t? 
attested, and that. she -was estopped. from 
olaiming anything under-that annuity. : - 1 
To understand the nature of the contest in : 
both suits itis necessary to examine the * 
aireumstanoes in whioh ie Will sama to. be 
prepared. 


Raja Muhammad Siddik Khan, at the 
time of the exeoution of the Will, was living 
in Bombay with Ranis Saltanat, Dilaiza,: 
Ohampa, and Nasim Sahri. He had" no. 
children. He ‘had separated from. Rani” | 
Kamar Zainfani, with whom he had had -a 
violent quarrel, He believed: that he had: 
divorced ber validly, ‘It is immaterial ` 
whether he had good grounds. for this ` 
belief, It ie agreed that.this was ‘his, 
belief. He had devoted mush thought and: 
care to the preparation of a "Will, by whioh ! 
he would disinherit Rani Kamar Zamani 
and devise his property according to hís: 
own desires. He had engaged Mr. Abdul: 
Rauf,. Barrister.at-law, fo draft this Will, 
retaining this gentleman in, Bombay aul 
paying him fees to devote his whole time to 
his service. The consultations between the” 
Raja and Mr. Rauf were kept secret, Tha? 
position was as follows, Rani Saltanat was 
a lady of good family and the áenior then 
in the Zenana. Rani Nasim Sabri was an: ® 
ex maid-servant of no family, and the junior : 
in the Zanana. The Raja, for reasons whioh ` 
are not very olear on the record, made up: 
his mind deliberately to prefer Nasim Bahri, :. 
He naturally wished to keep his decision, 
quiet. Sohe pate ached Mr, Abdul Haut to 
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employ a man unsonneoted with his Louse- 
hold to draft the body ofthe Will. Mr, Rauf 
took a man oalled Anwar-nd-din for the 
purpose. 

Tbe Will sonsists of the body and four 
lists. The suceessien to the Taluka is laid 
down in the body. The ninth olause deolares 
that certain property has been set aside in 

‘order that its profits may provide a fund 
for the payment of annuities to the Raja’s 
mother, Ranis Saltanat, Dilafza, and Champa 
and oertain relatives and servants whose 
names were to be added in a list to be at- 
' tashed oalled list 4. 

‘{t would have been better if the names 
of these annuitants had been entered in the 
body of the Will. It was, however, slearly 
the Haja's intention that the names should 
be plaeed in the list, and he was able by so 
doing to add to the names later. Itis agreed 
that the Raja was a masterful man who 
brooked little or no interference with his 
plans and views even from a trusted legal 
adviser and that, although of sound dispos- 
ing mind, he was escenítris and lavish with 
his nioney. 

| The lists are aa follows :— 

List 1 is & list of all the landed 
property, other than house property, in the 
Taluka. 

List 2 is.a list of the property the 
profits of which were set aside to pay the 
annuities, 

List 3 is a list of house property. 

. List 4 sontaing the names of annuitants 
and the amounts of annuities. 

There was nothing in the contents of 
lista 1—3 whioh sould reveal the testator’s 
intentions, and only one entry in list 4 out 
of those which were not subsequently written 
with the Raja’s own hand would reveal to 
a person who had not sten slause 9 that 
the amounts were annuities and not legaoies, 
The use of the word "salary" in the twenty 
first entry might have oeonnoted the idea of 

An &unuity to an astute reader. Susah a 
reader would not, however, have. been in a 
position to know whether the amount was 
payable annually or monthly. Thus, there 
is nothing requiring sesreay in the first 
three lists, and very little in the fourth. 

Acsording to both aides in both appeals 
the body of the Will (with the exaeption of 
certain blanks), the first three lists, and the 
portion of the foarth list down to.the 
$ 
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twenty-first entry were 
ready on the Sth January 1906. On that 
day the Raja was in his rented residence in 
Bombay. Mr. Rauf and three attesting wite 
nesses, Dr. Chowksey, Mr. Juasawale, and 
Oaptain Diarmid of the Mercantile Marine, 
were present, 


with the Sub- Registrar. The Raja, however, 


took so mush time in filling up the blanks : 
that the Sub-Registrar went away. After ` 


le had gone, the Will was initialled by the 
Raja, and attested by the witnesses. 


faired out and j 


wa 


A Sub-Registrar arrived. `: 
It was intended on eompletion of the Will - 
to place i£ in a sealed cover and deposit it ' 


pow^ 


Lists - 


Nos, 1, 2, 3 were initialled by the Haja, and ' 


of each list. 


‘ attested by the witnesses on the first page ` 
List No. 4 was initialled by tha’ < 


Raja and attested by the witnesses at the: 


bottom of the first page (the thirty- 
third page of the dosument) underneath’ 
entry No. 21, 
one entries an annuity of Rs. 200 was 
allotted to Musammat Mehdi Begam. 


& 


PES 


Amongst the first twenty- -~ 


No- * 


thing more was done that day. So far, both : 


sides agree in both appeals. 
facts are not 
they might be on the evidence on the 


All the above ^ 
brought out as olearly as - 


resord of the two suits, but the parties : 


agree that these are the fasts. This Beneh 
having heard the appeal in the inter. pleader 
suit in which the same fasts were brought 
out 
position to appresiate the points, 

The first point in dispüte is this, Musam- 
mat Ketki’s Counsel urges that the next 
ten entries (whioh include Musammat Ketki'g 
name) on list 4 were on the list when 
the Will was signed and attested on Sth 


January 1906. The Trial Judge has found: 


that they were not then there but sub- 


sequently added between the time of signa. ' 


ture and attestation and the 23rd January 
1905. 

The evidense is here very oonfused and 
in places conflicting. Mr. Rauf, when giving 
evidence in Musammat Ketki’s suit in 1917, 
had a recollection but was not quile clear 
that, before the Will was executed on the 
8th January 1906, Musummct Ketki’s name 
was on the list, Hie statement made in 
the inter-pleader suit in 1910 contains a 
passage whish we sonsider has been rightly 
admitted “in evidence to oprroborate his 
present statement to the effect that these 
entries were in the list before the Will was 


-- 


in great detail was in a favourable ^ 
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executed on the 8th January 1906. Anwar- 
vd din has deposed in these proceedings 
that he prepared List 4 though he did 
not prepare Lista Jj, 2 and 3. Mr. Abdul 
Rauf in these proceedings wae, however, 
under the impression that list 4 had been 
prepared by one of two brothers Muhammad 
Ali Naki or Ahmad Zaki. This does not 
appear to have been his recolleotion in the 
former suit. But his recollestion in the 
former suit cannot be produced in evidence 
in this suit except for the purposes of oon- 


tradicting or confirming him. Musammat, 


Ketki's learned Counsel endeavoured to pro- 
duce the former statement neither to sorrobo- 
rate nor to contradict but in order to 
supersede the present statement by the former 
statement. The point is not important, as 
Ahmad Zaki was called as & witness in the 
present proceedings. He has deposed distinot- 
ly that the first twenty-one entries were in 
existence at the time that the Will was 
executed on the 8th January and that, 
subsequently, he was given a list after the 
Will was executed of ten names with 
amouats against them to scopy on the next 
page—(the thirty fourth page of the doou- 
ment). He says that Mr. Rauf gave him this 
list. The learned Additional District Judge, 
an officer of great experience, heard these 
witnesses and believed that Ahmad Zaki 
was telling the truth. We see no reason to’ 
differ with his eonolusion. Mr, Hauf's reool. 
lestion need not necessarily have been good 
on this point even in 1910. The question 
here resolves itself into a consideration of 
the respestive credibility of Anwar-ud-din 
and. Ahmad Zaki. There is no doubt as to 
the fast that Anwar-ud din wrote the body 
of the Will. But, as has been already pointed 
out, there was very little reason, on the 
theory that the Raja wished to keep his 
intentions as to the devolution of the estate 
from the ladies in the Zenana, why the 
lists should not have been faired ont by 
persons in his employment.. He had many 
persons in his employment and while un- 
doubtedly he would have had reason not to 
entrust them. with the copying out of the 
body of the Will, he would have had very little 
reason not to entrust them with copying 
out List 4. He would have had no reason 
not to entrust them with the copying out 
of lists 1, 2 and 3. On the faot alone, 
that the learned Additional District Judge, 
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who was in the best positionto judge of : 
the oredibility of witnesses, believa the 
evidence of Ahmad Zaki and did not believe the 
evidence of Anwar-ud-div, we should not 
be justified in coming toa sontrary finding 
as Anwar ud-din broke down badly in sross- 
examination and Ahmad  Zaki's evileuoe in 
our opinion was not shaken. Some other 
reasons have been pressed on our attention 
for accepting the learned trial Jndge’s view 
upon the point. The first twenty-one entries 
are numbered. The next ten entries are 
not numbered. If the fair sopy had left 
the hand of the sopier as a whole, as would 
have been the oase if the first thirty-one 
entries had been on the list at the time 
of the exeention on the 8th January 1903, 
there would have been no reason why they 
should not all have been numbered, But, 
apart from this, there is one very significant 
fast. The fifteenth and sixteenth entries 
on the list run as follows:— 


15. Biradar Nawab Muhammad Sultan 
Khan Sabib—Rs, 5. 

16. Biradar Nawab’ Muhammad Ata Khan 
Sahib—Rs, 25. 


These two gentlemen are brothers of Rani 
Saltanat Begam. The fifteenth and sixteenth 
entries sre orossed out and the 
crossing out is initialled by Raja’ Muham- 
mad  Siddik, The seventh and eighth 
entries over the page are in the names of 
the same two gentlemen allowing them an 
annuity of Rs, 400 a month eaoh., From 
this if would clearly appear that the Raja 
had, on reading the list, considered that the 
amounts of Hs. 5 and Rs. 25'a month for 
these two gentlemen were too small and 
that he ordéssed out the entries and direoted 
& subsequent list to be prepared to sontain 
their names amongst others and give them 
Rs, 400 a month each. Farther, it is very 
noticeable that the initials of the Raja and 
the attestations of the witnesses are under 
the twenty-first entry. If the list was 
ready at the time that the Will was exeeuted 
on the &th° January 1906 the initials of 
the Raja and the signatures of the attest- 
ing witnesses would more probably have 
been. placed under the name of Munga 
Khawas. These facts support the learned Trial 
Judge’s conelusions, We accept the sonclusion 
that the names of Bela and Ketki and the 
rest,, down to Munga Khawas, werg entered 
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" On & list whioh was prepared between the 
8th January and the 23rd January 1906. 


We now some to the events of the 2rd 
January 1906. On that date the Raja, 
Mr, Rauf, Dr. Chowksey, and Mr. Jussawala 
again assembled in the Raja's rented 
house in Bombay. The Sub-Rogistrar was 
again sent for, The evidence here is 
quite slear and there is no sontest as to 
what happened, The Raja sat at a table 
at some distance from Mr. Rauf, the 
Sub. Registrar, and the attesting witnesses. 
He took the Will and proseeded to write 
upon it, A blank page had been left 
after his initials and the signatures of the 
attesting witnesses af page ll and about 
two-thirds of a blank page had been left 
on the thirty-fourth page whieh was the 
second page of List 4. The Raja wrote 
on both puges. We shall sonsider, 
subsequently, what he wrote on the twelfth 
page. On the thirty fourth page he wrote 
out the names of other annuitants in his 
own hand. The attesting witnesses were 
in a place where they oould see the Raja 
writing. They sould not see what he was 
writing and they were not in a position 
to Ree whether he initialled hi? additions 
or corrections, When he had sompleted 
what he was doing, he sent for the attest- 
ing witnesses. He put a piece of blotting 
paper over what he had written on the 
thirty-fourth page and they attested on 
the margin. They did not see what he 
had written on the twelfth page. They 
attested there also. The Will was then 
placed in a sealed sover and handed over 
to the Sub Registrar for safg deposit, 
When it was subsequently opened it was 
dissovered that the Raja had initialled on 
the twelfth page, but had omitted to initial 
on the thirty-fourth page, although he 
had altered an item of Rs, 300 to Rs. 420 


in one place on the thirty-fourth page and, 


dnitialled the sorrestion. It is argued on 
behalf of the Oourt of Wards. that there 
was no execution and attestation as pro- 
vided for by law on the 23rd January 
1906, and that the omission by the Raja 
to initial the thirty-fourth page, in any 
circumstances, deprives all baquests made 
in his own hand- writing of validity. 


‘We shall now consider what he wrote: 


on the bwélfth page. A sorrest translation 
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of what he wrote on that page i3 as 
follows:— 

"May God protest me from Satau! I 
oommense in the name of God who is most 
mersiful and most sompassionate. 

“ God's will must always ba done through 
the graos of God. 

"Every man looks to his own interest 
whoever he may be. It is hoped that the 
Presence (3. e., God) will look with favour- 
able patronage upon the deed of inheritance 
whioh has been exesuted and registered.” 
(It is to be noted that, in the strict sense of 
the word, the Will was not registered, It 
was placed in a sealed oover for safe custody, 
But, under the provisions of Ast I of 1869, 
the effest of placing such a Will with a 
Sub-Registrar for safe sustody is the same 
as the effest cf registration. Of sourse, the 
Will had not, at the time that the words 
were written, been placed in a sealed sover 
for safe custody but this was done direstly 
afterwards). 

" On aseount of the desire, that is to say, 
the restless anxiety which a man of religion 
necessarily feels, it is essential in this unsub- 
stantial world that communion with the 
Prophet should be an accomplished fact in 
lifetime.” (It is very diffieult to translate 
these words. The Raja was, admittedly, a 
man who had a strong religious element in 
his sharaster which was undoubtedly genuine, 
though hia sonduct was not always all that 
should have been desired. He was & man 
of very little education and had no olaims 
to be a clear writer. Most of this may he 
taken as an expression of religious devotion 
on the part of a not well-educated man). 
“ Tho life of man is divided into four parts." 
(Some diagrams were drawn after this.) "I 
think that, on asaount of the press of mundano 
matters, I have not been able to enter most 
important matters. But the remembrance 
of God is most important. The greatest 
reliance should be plased on God. So far 
as was in my power, I exesuted this Will in 
favour of the Ranis who have been faithful to 
ms.” (This is a clear indication of the 
differensa of treatment between Rani Kamar 
Zamani and Ranis Saltanat, Dilafza, Ohampa 
and Nasim Sahri) `I shall pass my life in 
prayer to «God, the perusal of the Holy 
Kuran, pilgrimages to sacred places, and 
walking in the paths of Holy men—desires 
which I haye always oherishéd, God ig 
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:.0mnipresent and everything else is transitory. 
l shall perform all the duties which devolve 
ion me as & man with pleasure and consent. 
21 shall supervise these duties honestly, I 
have always relied upon the Government, 
ibo which Iam religiously inelined. I have 
been vigilant to bear no ill-will against my 
: enemies who wish to harm me and disgrase 
ume. lam thankful to the Holy God who has 
- been so good to me. Amen, Amen, Amen. 
£From the present moment to and after death 
' I expeot to be fase to face with God who jg 
“imperishable. I pray, with folded handa, 
p i^ God protest me,” 
, He then affixed his initials and added— 
“My last salutation, with folded bands 
«to the Government, may be accepted." 
<” He.then initialled again. 
t .Now, what is the eífesb of this? The 
< learned Counsel for the Court of Wards has 
cargued that all this means nothing, and that 
*JAí.eontains no more than pious expressions 
of a mind which, though admitted to be a 
; good disposing mind, was the mind of an 
16054ntria man and nothing more. But this 
-is not the:view that we would take. While 
radmitting that the religious exordium was 
: hardly nesessary in a testamentary dosument, 
iwe do not lose sight of the fast that, amongst 
^Muhammadans, especially Muhammadans 
sof a religious turn of mind as the Raja 
ssertainly was, it is frequently thought only 
? besoming and right to introduse pious refiss- 
‘tions containing slear statements as to the 
authority of the Deity in worldly affairs 
sand the submission of the creature into 
testamentary documents, So we do not oon- 
‘sider that the many pious expressions, in any 
Way, invalidate the efisest, and the effect 
‘appears to us to be this. Although the 
“Will, so far as it was in existence, had been 
"duly exeeuted and attested on the 8th January 
¢1£06, there still remained under the testator’s 
Udesires oertain additions to be made. Those 
“additions were not made in the body of the 
"Wil but were made in list 4. Having 
: made these additions, the Raja felt that a 
1. peroration was necessary,and in tbis peroration 
“he states distinotly that this is his last Will 
and Testament and that he wishes that God 
imay look favourably upon him. He states his 
“main reason tor "making the Wil—the desire 
: to benefit those lac ies who were his wives 


‘and who had beer faithful to him. He- and eash of the witnesses 


tegplains . that. bis future. attitude. towards 
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life wonld be one of religious devotion 
although he does not wish to negleot his 
temporal affairs. We look upon this as in 
the testator's opinion the final exeeution 
of the Will Inthe previous judgment in 
the inter-pleader suit, it was stated, when 
stating the fasts, that the Will had been 
exeauted on the 8th January 1906, But 
the point. did not then arise as to “when 
it had been exeouted and was not material 
eto the ease. After examining the matter 
more olosely, we are of opinion that the 
Will was executed on the 23rd January 1905, 
provided that the signature and the attesta- 
- tion are correct. ‘Now, there oan be no 
doubt as to the fast that the initials at 
page 12 are the initials of the Raja, and 
initials operate as a signature, The learned 
Counsel for the Court of Wards has argued 
that there was no suffieient exeoution or 
attestation under the provisions of sestion 
50 of Act X of 1865, Unless the provisions 
of this section are eomplied with, the Will 
will not be a good Will under the provisions 
of Ast I of 1869 so as to affeot Talukdari 
property. The section lays down that the 
‘testator shall sign or affix his mark to the 
: Will, or that it shall be signed by some 
other person in his presenoe and by his 
direetion, There can be no doubt as to the 
faot that the Raja affixed his initials to 
the Will on the 23rd January 1905. It 
next lays down that the signature or mark 
of the testator, or the signature ofthe person 
signing for him, shall be so placed that it 
shall appear that if was intended thereby 
to give effeot to the writing asa Will. Hera 
the learned Counsel for the Oourt of Wards 
argues th&t this last passage has nothing to 
do with giving effect to the writing as a Will, 
We consider that it does‘so. It emphasizes 
the fact that this is the testator's Will and 
it intorduses one new element that it is 
proposed to register the Will. The section 
e continues that the Will shall be attested 
by two or more witnesses, eaoh of- whofh 
must havy seen the testator sign or affix 
his mark to the Will, or have seen some 
other person sign the Will, in the presences 
and by the direstion of the testator, or 
have reseived from the testator a personal 
&c*nowldgment of his signature or mark, 
or of tha signature of sush other person, 
must sign. “the 


Will in the presence of the tebtatar, buit 
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,Rhall not be necessary that more than one - 


witness be present at the same time, and 
.no partisular form of attestation shall be 
necessary. The first point that arises is— 
. Did Dr. Ohowksey and Mr. Jussawala see 


, the Raja affix his initials P The: evidence 


“is quite clear on the point. They were in 
“the same room. From a little distance they 
saw him in the aet of writing, At. the 
«distance that they were it was impossible 
‘for them to see whether he did or did not 
"affi his initials -at that time while he yas 
‘inthe aet of writing. But, on the evideneq 
£48 a. Whole, there oan be no doubt to our 
minds that they saw him writing, that at the 
i.time of writing he signed by placing hia 
- initials upon the document, and that they 
“aw him while he was doing this. We, 
- therefore, find that they saw him sign the 
- Will: The learned Counsel for the Court of 
* Wards has referred us to the decision in.Brown 
ty, Skirrow (1), în which Gorell Barnes, J., 
tfound-that, where a testatrix signed her 
“Will in a shop, and one witness, who saw 
ther’ Sign, attested it, but the other witness, 
¿being at time when the testatrix and 
‘first witness signed, engaged at the other 
‘side of the sbop with a person who 
“stood between him and the testatrix, did 
“not sea them sign and did not know 
nor have the opportuni'y of knowing any- 
‘thing about what they had been engaged upon 
antil after they had aigned, when he was 
‘asked to bea ‘witness, the testatrix did not 
:sign in the presense of the sesond witness. 
‘The learned Judge did not appear to have 
‘approashed this-decision without some diffi. 
“guilty, but, in any circumstances, if would 
‘not affeat the persent ease. The ratio de- 
ctdendi there was that, as sonta person was 
:between the testatrix und the second witness 
the second witness saw nothing. But here 
„the witnesses had an unimpeded field of 
„vision, It cannot, we think, be laid down, 
“under the provisions of the Indian Suoaession 
Act, that it is necessary for a witness. to 
-actually see the fingures move as the signa- 
ture is made it is only nesessary to satisfy 
“ourselves that the witnesses had a slear view 
-of the tastator when he was in the ast of sign- 
ing. They oertainly had this dere and, as 
there ean be no possible donbt to our minds 
as to the faot that the Raja did on the 23rd 
(1) (1902) P. D. 3; 71 L. J. P. 19; 85 L. T. ja 
Babe Be ee ee LX ae a 


January 1906 sign this dosument while Mr. 
Jussawala and Dr. Ohowksey were in the 
same room with him with an unimpeded 


, field of vision, and as they both signed the 


Will as attesting witnesses in his presense, 
we find that the Will was exeanted not on 
the 8th January 1906 but on the 23rd January 
1906 ascording tolaw. The absence of the 
testator’s signature at the end of list 4 is 
not, in our opinion, material, We agree with 
the learned Trial Judge that the initials on 
the oorrection of 3 to 4 sannot operate aa 
a signature of the list. But we do not 
consider that it was necessary for the testator 
to sign the list at all, or for the attesting 
witnesses to attest it. The signature and 
attestation to which we have already adverted, 
cover every thing in the Will, provided that 
we are satisfied that the entries in dispute 
were made with the knowledge and acoord- 
ing to the wishes. of the testator. These 
entries are two—one is the entry of Ra. 500 
monthly allowance to Musammat Kotki 
which as we have found was written by the 
hand of Ahmad Zaki, and the other is an 
entry of a monthly allowance of Re 500 to 
Musammat Məhdi Bagam, whish was written 
with the Raja’s own hand. With referense 
tothe first entry, we are satisfied that it 
was made at the Raja’s desire. Mr. Ablul 
Rauf was in hie con&denae. Mr. Abdul Raf 
gave the list to Ahmad Zaki to sopy. Musam- 
mat Ketki has deposed, and we see no reason 
to disbelieve her, that the Raja had told her 
about the time that the Will was exesu'el 
that he was making provision for her therein. 
He had the entry in front of him at the 
time that he was making the subsequent 
entries in his own hand. In these siraum- 
stanses, we ficd that the entry was made 
to his knowledge and with his consent. With 
regard to the second entry it is admitted 
by the learned Oounsel for the Court of 
Wards that as the entry is in the Raja’s 
own handwriting he sannot suggest that it 
was not made at his wish. 

From what has been stated already, it 
will be seen that we find in favour of the 
appellant upon the main point. We find 
that an annuity of Rs. 500 a month was 
awarded to her validly by a Will; that the 
Will is a good Will RE Act 1 of 1269, 
and that it binds the Talukdari property. 
We were addressed by the learned Counsel 
-for -tho appellant im the alternative on thg 


£59 : 
KETEI f, MANAGER, NANPABA ESTATE, 


gronnd that, if the Will was not a good 
Will to bind the Talukdari property, it was 
a good Will under Muhammaden Law and 
that the legasy, being a demonstrative legacy, 
the amount sould be resovered from the 
non-Talnkdari property. But, in view of.our 
finding that the Will is à good Will against 
the Taluka property, this point need not be 
desided. 

There remains the question as to whether 
the whole olaim is barred under the provisions 
of sections 17 and 18 of Local Aot IV of 
1.12. The notification under section 17 of 
the Looal Ast was made on the 27th June 
1914. The appellant asserts that she sent 
a registered letter, containing a notice, to 
ihe Deputy Commissioner of Bahraich on 
the 27th November 1914, She admittedly 
sent a letter, in whish she: referred to a 
notice of the 27th November 1914, on the 10th 
July 1915 to the Deputy Commissioner of 
Bahraish. The learned Trial Judge haa found 
that she never sent a notise on the 27th 
November 1914 and that the evidenoe that 
she has produced on: the point is not 
credible. The appellant greatly prejudiced 
her case while giving evidence on commission 
on this point. While under cross examina- 
tion on the 7th November 1917 she stated 
that. the notice had been sent by registered 
post, She had not put forward this date 
of the notiee im her plaint distinotly and 
did not file a sopy of the notice or the 
registration receipt, slthough she gave a 
detailed account of ib in her replication, 
While under oross-examination on commission, 
she stated, apparently for the first time, 
that the notiee had been sent registered 
and then stated that she had the registration 
receipt in her box. The obvious question 
that was likely to follow was, why, in these 
oiroumstanses, she had not produced it, She 
then said that she was feeling very ill and 
could answer no further questions. A receipt 
was prodused on the 10th September, She 
did not return to the witnegs box till the 
12th September 1917. On this the learned 
Trial Judge has found, and has probably 
found rightly, that the story of the notice 
haying been sent by registered post in Novem 
ber: 1914 is untrue. But, ashe had’ dis. 
missed the suit on apother point, he did not 
go into the questidn ci the effect pf failure 
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Ast IV of 1912 protest the Court of Wards 
against having claims (whieh may be dia. 
honest elaims) rushed upon them at a late 
period, But the provisions of these seo. 
tions are not intended to bar persons who 
have made an honest mistake and have 
preferred their slaims late. Sestion 18 sontaius 
the following proviso : — 


"Provided that if the elaimant san show 
suffisient cause for failure to eomply with 
the provisions of sestion 17, the Collector 
shall reseive his slaim, and the slaim so 


2 received shall be deemed to have been notified 


under seotion 17." 

We have. to see whether this provision 
was complied with. Musammat Kotki unloubt- 
edly made a olaim on"l1Oth July 1915, 
She sent this claim to the Deputy Oom. 
missioner of Bahraich, The Deputy Oom- 
missioner’s offise ia at Bahraich. The Court 
of Wards offise is at Nanpara, a sonsiderable 
distanse away. We have found that the 
plaintiff.appellant has not been able to estab. 
lish by reliable evidenee that she sent a claim 
on the 27th November 1934. There is 
nothing on the resord to support the son. 
elusion that she did not send a olaim on 
the 27th November 1914, The Oourt of 
Wards woeré administering the estate. They 
had assepted the Will of Raja Muhammad 
Siddik Khan as genuine and they were bound 
to sarry out the provisions of the Will, The 
attitude of the Court of Wards towards 
Musammaé Ketkrs olaim may best be seen 
from a letter which the Deputy Commissioner 
of Bahraish sent to the Commissioner on 
the 21st July 1915 after reesiving her 
letter of the 10th of July. It is aa 
folows:— , 


“I have the honour to state that Musammat 
Ketki sent in an applieation on the 10th 
July 1915 to the effect that her name is 
down in the Will exeeuted by Raja Muham. 
mad Siddik Khan and that she olaims 
Rs. 42,000 on ascount of guzara from the date 
of the Raja’s death to the end of Desember 
1914, out of the property left by the late Raja 
Muhammad Siddik Khan. 

"Her name exists in the Will exeeuted 
by Raja Muhammad Siddik Khan and the 
amount of guzara is fixed at Rs. 500 per 
mensem. This oase is on ali fours with 


, to have given “the notice requried, The 
provisions of sestions 47 and 18 of Local 


that of Dr, Chowkesy, the only difference, 
being. that Dr, Ohowksey deslarad after 
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“the demise of the Raja, that he deslined 
to take the guzara and now he serves the 
Court of Wards with a notise, whilst Musam- 
mat Ketki has. never disowned the guzara 
before. I bave, in sonnestion with Dr. 
Chowksey's notise, stated that other persons 
whose names are down in the Will will 
elaim their guzara, one of whom is Musammat 
Ketki. The Will provides a guzara of 
Rs. 500 per mensem to Musammat Bela who 
has sinee died. Musammat Champs and 


Musammat Ketki both allege themselves to* 


be her relatives and legal heirs and slaim 
her gwzara. The oase is almost of the same 
type as mentioned above. They never joined 
any som promise and their names exist 
neither in sompromise I nor compromise IT, 
I think they are not entitled to guzara 
unless they prove the Will whieh will entail 
heavy expenses. As the matter is intricate 
and diffieuli of solution. I solicit instruc- 
tions as to what reply should be given to 
them; but, before a reply is given, the able 
and learned Vakils who eonduaeted the inter- 
pleader suib from beginning to end, viz., 
Mr. Muhammad Nasim, Advocate, and Mr. 
Manuel, Pleader, should be eonsulted and 
reply given after sonsultation,” 

This letter shows that at that teme there 
was not, in the mind of the Court of Wards 
management, the slightest suspicion that the 
annuity to Musammat Ketki was not allow- 
able under the Will The pleas which have 
been since urged before the Trial Court 
and ‘before us to the effect that the grant 
of annuity is bad for want of due exeou- 
tion acd attestation had not then occurred to 
the Deputy Commissioner. It is not surpris- 
ing that the pleas did not oseur to him, as suah 
pleas eonld.oaly have been available after 
taking eompetent legal opinion. The latter 
eonoludes rightly with a * resommendation 
that a legal opinion should be taken. So 
far as the Coart of Wards was aonoerned, 
the attitude on the 21st Jaly 1915 was 
t 18 ; 

E “Her name exista in the Will, sxeeated 
by Raja Muhammad Siddik Khan and the 
amount of guzara is fixed at Rs. 500 per 
mensem. This ease is on all fours with 
that of Dr. Ohowksey, the only difference 
being that Dr. Chowksey deolared, after tha 
demise of the Raja, that he deolined to taka 
the guzara, and now he servas the Court 
of Wards with a noties, whilst Musammet 
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Ketki has never disowned the guzara before. 
I have, in eonnestion with Dr. Chowksey’s 
notise, stated that other persons whose 
names are down in the Will wiil elaim their 
guzara, one of whom is Musammaé Ketki.” 

This isa most extraordinary position, 
The Oonrt of Wards were managing . the 
estate. As managing the estate they had 
to administer the provisions of the Will, 
The attitude appears to be that they eon- 
sidered themselves aggrieved if any person 
entitled to benefit under the Will should 
élaim it. What may or may not have hap- 
pened inthe easeof Dr. Chowksey we do not 
know, though it appears olear that, as he waa 
an- attesting witness, no benefit sould have 
acorned to him under the Will. The Deputy 
Commissioner says in effeot—" As far as'f 
know the bequest is a good bequest thongh 
I propose" (and rightly) “to take a legal 
opinion as to its validity. But I eonsider 
it most undesirable that people who have 
good bequests under the Will shonld olaim 
them.” Later on, follows We Atena nan 
sentenee. — 

“I think they are not entitled to Gara 
unless they prove the Will, whioh will entail 
heavy expenses,” 

Now, the Court of Wards were admi- 
nistering the Will, It was under the terms 
of the Willthat Saadat Ali Khan, their 
ward, had been adopted. We hardly like 
to draw the sonolusion that the Court of 
Wards was hoping that beneficiaries under 
the Will would be deterred from 
taking their benefits by the prospest of 
heavy legal expenses. However, we are 
not so much sonserned with oriticising the 
scudust of the persons responsible for the 
management at the period, as pointing out 


- that the astion of the Court of Wards did 


not somply with the proviso to seation 18. 
Our interpretation of seetion 18 is this, 
that when a slaimant puts in a elaim 
late the Oollester should write to him 


“and ask why he did not put in his elaim 


within the’ right time and what was the 
oause of his failure. If the olaimant ia 
unable to satisfy the Collestor, by showing 
auffiaient cause for hia failure to put in hia 
elaim within the right time, then, and then 
only, i ia tho elaim held to be e£tinguished. It 
is quite clear that the Oollestor® did not ask 
Musammat Katki for her explanation of an 
‘omission to file the olaim wibhim the right 


e * 
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time,’ He should have written to her to 
Say that he had never reseived the claim 
. whinh she alleged she made on the 27th 
„November : 1914 and that her present olaim 
Was siy “months too’ late. At that time the 
matter, was fresh...She. might have been 
-able to. prove then, by reliable evidenoe, 


-although she has . failed to prove now, that . 


- She/bad. made goldim on the 27th November 
"1914. She might have been able to sat un to 
, his satisfaction that as she was a parda-nashzn 
woman, 0f no, _ednoation she had not understood 
_the provisions of the sestion. She might hawe 
» been able to prove that her claim, through oir- 
_samstanses which were not within her own 
, gontrol, had never reached him, and, 
M < this.’ ‘had been: done, her olaim, might have 
"been aesepted under the provisions of sestion 
718. - 


.Bbtion. under’ the provisions of sestion 18 


; deprives the Court of: Wards of the plea . 


_ that no suit: oan lie for the arrears prior to 
5. ..97th November 1914. . Tt is to be noted that 
‘the Court of Wards admits liability after the 
127th November 1914. We, therefore, decide 


, against the learned Trial J ndge upon the point l 


of law. We accept his finding that it is not 
established by reliable evidense that a notice 
, was sent on the 27th Ncvember 1914. 


Q4. 


ito .BITOATB , af. the. rato. of. . Rs. E 
‘the 
"date of. the. institution of the suit, with 
; interest. at the six per sent, per annum 
, and full.eosts of both Courts, We. order 
r accordingly. , 
n, The. prayer for. a deelaration that the 
heirs ‘of the plaintiff sontinue to get the 


, said. allowance generation after generation. 


"ip refused. “By. under theterms of the Will, 
the annuity is- only for life. The prayer fös 
; lien on the, property secured is also refused, 

" KASHAIYA. Lan, A.. J, O.—l aeeept tlie 
oonolusions at whioh my learned collesgué 
a hag - arrived, except.in regard to the weight 
to be- attachéd to' the: testimony of Mr. 
| (now Mr. Justice) Rauf, given in - the 
; earlier case when the facts were fresher 
in his mind as-to the existence in the 
. list cf annuitants on tbe 8th Jarnary 1:06 
of the nafnes up to. Munga Kha was, and 
nthe. inferense fo: be drawn. from the failure 
sof the Court pf Wards. to repndinte the regeipt 


ss 
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-= We. consider that the failure of the | 
| Deputy. Commissioner to take the proper . 
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"of the applieation demanding the -annuity 
referred to in the subsequent applications 
of the applieant, dated the lOth July 1915, 
. and the 29th J uly 1915, to impugn the validity 
.of the olaim under sestion 18 of the U. 
P, Court of Wards Aot (IV of 1912). when 
those applisations were ‘received. 

- An ‘dpplication of that nature sont to 
the Deputy Commissioner bý regištered post 
might easily get. mixed up somewher?, and, 
reading the evidenes. addused with the year 


* borne by the wrapper (Exhibit. A.2) and 


_the conduot of the Court of Warde, I am 
not prepared to éntertain the plea now raised. 
I agree entirely with the order proposed: ~. 

_ Appeal allowed. . 
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NAGPUR JUDICIAL COMMISSIONES'S 
OOURT,. `` 
* *Sgcosp Orvir. APPEAL No. 152 B or 1918. 
. Augüst 9, 1920. 
Present :—Mr. Masnair, A. J. C. 
RAMOO —PrAINTIFF— ÀPPELLANT 
versus 
SADOO AND OTAERS—DEFENDANTS —~ 


Hg:PONDENTS. l 
Construction of document Grant— Meaning qM 
' ful —Rule, applicable. . 


_ The {correct rule ‘of interpretation, where a deed 
contains words of doubtful import, is not that it 
should be construed in favour of the grantor, put 
~is that contained in the maxim verba chartarum 
fortius accipiuntur contra proferentem, which means 
that, as between the grantor and the grantee, if the 
. words ofthe nb or instrument are of doubtful 
import, that conatruotion shall be placed upon them 
Man i most - favourable to the grantee, [p. 955, 
, 00 
Appeal from the deoree passed by the 
Additional Distris& Judge, Akola, in Civil 
Appeal No. 322 of 1913, dated the ae 
February 1918, 
Dr. H, S. Gour, for the Appellant, `. 
Mr. G. V. Kuzday, for the Respondents. 
JUDGMENT.—It is not now disputed 
that the fiald in suit originally belonged to 
Lixman, the sommon anaestor of tha plaint- 
iff and defendants Ncs,.4 and 5. It/ is admitted 
that thare wai a Jartition betwaen Lx man's 
coas, The plaintiff allegal that tha, Gald 


in. suit remairgl joint wails the dofaadaat's 
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is . that the field fell to their 


` „allegation 
The plaintiff relies 


. anoestor on partition. 
:on an alleged ‘admission 
.deed (Exhibit P.3), dated 5th Septem- 
.ber 1894 exeeuted by  Purnaji, father 
tof the defendants, in favour of Kanhuji, 
“he. father of the plaintiff. This mortgage- 
“deed has been translated inthe judgment under 
, appeal. It is admitted that the punotua- 
;tion in the translation does not exist in 
; the original and also that the original of 
: fh; words "in these’ may mean “in if", 
The learned Additional Distriet. Judge son- 
* siders that the property mortgaged is merely 
,oneshalf ‘share of four big mango trees and 
_the admission sontained in the mortgage- 
;dead, therefore, refers merely to the other 
half share in these mango. trees. 
> „The learned Additional District J udge 
admits that there are difficulties in the son- 
cstrustion adopted by him. The term séharar . 
; (immoveable property) does nof usually , 
. refer > ' to trees and it is somewhat ope 
„to suppose that only two trees (‘fields’ 
M e judgment appears to be. a slip of ‘the 
pen). were mortgaged by this deed. 
I add that the words of the witness “the 
= aforesaid immoveable proprety is my ansestral 
"estate and the wahiwat (mangement or 
:eultivation) is. also mine" are unusual, if 


.trees are not supposed to maure manage» 
. ment or. outlivation. 


The learned Judge further states:—" that 
žit 19 diffionlt to say, by mere eonstrucotion 
“of words, that both the fields and the trees 
¿were mortgaged and not merely the trees.” 
But the Judge holds that an asourate and 
*gtriet  construetion of the wotds in the 
recitals would only give the mortgage of the 
‘trees. ~ : è 
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. lt appears to me that the learned Judge 
..means by a striet eonatruotion, a sonstrustion 
-in favour of the grantor : he considera that 
ethe grantee eannot get more than what he 
.gives him on the construstion moat unfavour- 
able to him. This does not appear to 
be the ocrrect rule of interpretation. The 
‘maxim verba chartarum fortius accipiuntur 
contra proferentem. means that, as between 
the grantor and the grantee, if the words 
.of the grant or instrument areof doubtful 
import, that sonstruetion shall be placed 
Spon "them whioh is most favourable. td-the 
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in a mortgage- ` 


- the referense i is merely to trees. Large mango ^ 
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:grantee: see Broom’s Legal Maxima, ` 8th 
` Edition, pages 458, 454. 
Even on the hypothesis that the dosument 
‘must’ be interpreted’ without favour to 
either party, I consider that the property 
' which it was intended to mortgage was a 
share in the field with the four trees, The 
difficulties mentioned above in eonstruoting a 
dosument as a mortgage of trees only. are 
-Serious. ' s 

In this Court neither party has referred 
to existing oireurastanses : these do” not tell 


* in favour of the defendants, If the trees were - 


“held jointly i¢ may well be that the field was 
.also held jointly. 

It is admitted before me that, if ihe 
„admission, in the mortgage- deed refera to 
a share in the field in suit, the plaintiff's 
uit is within time. It is not denied that, 
| with the help of this admission, the plaintiff 
"has proved his ownorship of the Share at the 
time of the admission. 

, The appeal, therefore, sueseeds.. There is 
“no desision regarding the claim for mesne 
. profits. The desree of the lower Appellate 
.Oourt is, therefore, set aside and the sang is 
'remanded for decision of the points still 


at issue. There will be no refund of Court- 
fees. Costs in this appeal will be sosts in the 
guit. 


Appeal allowed. 


PATNA HIGH COURT, 
_ ÀPPEAL FROM APPELLATE DkOnkE No. 537 
or 1919, 
July 28, 1920. 

Present :— Mr. Justice Jwala Prasad. 

“Babu RAM PRASAD AND ANOTHER— 

' PLAINTIFE:— APPELLANTS 

* .  versts 

~ Munshi GOPAL OHAND AND ANOTHER — 


DEFENDANTS ——REEPONDENTS. 
~ Bengal Tenancy Act (VIII BO; of 1885), s. 22 (2) 
~ Occupancy helding—Purchase by  -co-proprictor— 
Purchaser, position of—Partition of estate, effect of. 


^ 
t P 


Under clause (2: of section 22 of the Bengal 
‘Tenancy Act, & oo-proprietor gcquiring an ocou- 


penoy holding by purchase is entitled te retain 
possession .of.ib.on paymantof rent to. his co-sharers, 


The mere fact thatthe estate in whioh the holding 


a * 
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| 


| 


956° 
RAM: PRASAD t, GOPAL CHANEL. 
in sibuate is partitioned among the  oco-proprietora 
and the holding is allotted to some other co-proprie- 
tor, would not entitle the latter to eject the co. 
proprietor who had purchased the holding. [p. 957, 
ool. 1.] 
Appeal from a desision of the Distriot Judge, 
Patna. 


Messrs. Purnendu Narain Sinha, Fakhr-ud- 
din, Kulwant Sahay, Ragho Prasad, Rat 
Guru Saran Prasad, Bimola Oharan Sinha 
and S, Dayal, for the Appellants. 

Mr. S. N. Bose, for the Respondents, . 


JODGMENT,—Thia appeal ' 
out of a suit for recovery of possession 
from the defendants. The lands in suit 
are survey plots Nos, 979 and 1411, The 
plaintiffs and the defendants were co-pro- 
prietors in the village in which the lands 
in dispute are situate. The Reoord of 
Rights was: finally published in the year 
1910, Khewat No. 1 relates to the defend. 
ants, In it there is a remark that the 
father of the defendants, by purchase from 
the other tenants, is in possession, under 
sostien 22 (2) of the Bengal! Tenancy 
Ast, of 2 acres, 43 decimals by paying 
rent of Rs. 3.14.0 odd to the other oo- 
proprietors Plot No. 979 is shown in 
Khatian (Exhibit 40) bakasht kharidar, 
No Khatian of plot No, ‘411 has been 
filed. There was a UVolleotorate partition of 
the estate under Aet V of 19507 B.O, 
whioh terminated in the year 1324 (1917). 
In the Batwara proceedings, the measure. 
ments and the Survey Record of Rights 
were adopted for the purpose of partition 
under the Batwara Law. Exhibit 3 relates 
to plot No. 979 and Exhibit 2 to Plot 
No. 1411. By the Batwara, these plots 
have been allotted to the plaintiffs’ pakis, 

The plaintiffs, therefore, oommensed an 
action in’ the Court of the Munsif of Patna 
for a declaration of his title to and for 
recovery of possession of the land from the 
defendants. ` í we | 

The defendants resisted the ohim on 
the ground that the lands in guit were 
their bash? lands and that the plaintiffs were 
not entitled to recover -possession of the 
The Munsif decreed the suit. The learned 
Districts Judge det aside the deqree of the 
Munsif and dismissed the suit of the plaint- 
ifs, The plaintiffs haye, therefore, appealed 
to - (his Court, 


* 
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The sole question fer sonvideration in 
this ease is, whether the lands in suit 
are the bakashi of the maltks or the kasht of 
the defendants. On behalf of the appellants 
it is contended that the plaintiffs gre 60- 
proprietors in the village and as snah aequired 
the lands in suit and, therefore, their posses- 
sion over the land was that of proprietors, 
and not as tenants and that, afters tha 
partition, they had no right to retain 
possession of the same. This aontention 
is based upon seation 22, slause (2) of 
the Bengal Tenaney Act whioh enasts’that, 
"If the oseupanoy right in land is trans- 
ferred to a person jointly interested in 
the land as proprietor or joint perma- 
nent tenure. holder, he shall be entitled to hold 
the land subjest to the payment to his 00- 
proprietor or joint permanent tenure-holder of 
the shares of the rent whisbh may 
be from time to time payable to them.” 
ln support of this contention, the decisions 
of this Court in the oases of Bahuria 
Janakdulari Kuar v. Bindeshwart Gir (1) 
and  Síorewigg v. Dwarka Singh (2) were 
cited. The former oase related to bakashé 
lands held separately among the proprietors 
by private arrangement previous to the 
partition, Bnd it -was held that the aò- 
proprietor and his mortgagee are not entitled 
to olaim exclusive possession of the.bakasht 
lands and they all should ba treated as 
the bakasht of all the proprietors in tlie 
partition. That ease has no application to 
the present sase, where the defendaute, as 
co-proprietors,  purshased the  oosupanoy 
holdings of tenants in the village. The 
lands in the present ease were originally 
the bakashb of the proprietors. In the 
latter oage, the defendant was a  o0.-pro. 
prietor and also a lgssee, Heslaimei to haya 
aoquired oecupanoy rights in the lands in dia. 
pute. There was no evidenee of his having 
purchased the holdings. His possession over 
them was said to be that of a lessee of 
the entire 16 annas of the Mauza, and it? 
was held that, after the expiry of the lease 
he had no right to elaim any right in 
the lands and that he sould not, therefore, 
prevent the partition of -the sams among 
the oo proprietors. There waa no eviden.e 
in that ease to show that the land was 
originally oocupaney holding. On the other 
e (1) 57 Ind. Cas, 828; 6 P, L. J, 456; 1 P, L. T, 374, 

(2) 45 Ind. Cas, 706; 4 P. L. W, 42%, ° 
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“hand, the indication was that the lands 
were the proprietors’ lands, bakashé or 
strait. J do nct for a moment conceive 
that the Legislature ever intended, cr 
that the language. of section 22, olause (2) 
oan give rise to the interpretation, thata 
so-proprietor acquiring an ossupanoy holding 
by purchase, although entitled to retain 
possgssion of the same on paymect of rent 
to his so-sharers, must givé it up the 
moment the estate’in which the land is 
situate is partitioned among the proprietors. 
It wil be anomalons and, indeed, unjust to 
permit a co-proprietor, after the kashi lands 
in the estate have been purchased by another 
60. proprietor ut great expense, to go to the 
Collectorate partition and to claim the same 
as bakashi and to share in the aequisition 
to which he has not contributed a sihgle 
farthing. The seotion slearly’ empowers s 
ceo-proprjietor to hold possession of the hashé 
land puróhased by him, the only condition 
imported upon him being that he should 
pay rent therefor to his co-sharera, There 
ia no limit of time of bis possessicn nor ia 
it controlled by any event, sush as the 
partition of the estate. If his possession 
was to remain on)y for so long asthe estate 
was not partitioned, it would haye been 
slearly and unmistakably expressed by the 
Legislature. I donot, on prineiple, see any 
reasor. why a flourishing oo sharer of a small 
frastidnal share in the village should be 
deprived of an opportunity of purchasing 
lands in bis oseupanoy holdings 
village just in. the same way as a atranger 
would be allowed to do. Neither law nor 
equity would make him worse than a 
stranger. 
of the defendant so-sharer in the present oase 
as to whether he was an ooeupanoy or a 
non-ocenpanoy tenant. Bdt there can be no 
question that, whatever be his status, he can 
resist the slaim of possession made by the 
plaintiffs. - In the ease of Babu Ram Dheng v. 
Urendra Nath Koley (8) it was pointed out 


in the’ 
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It was not to deside the status - 


that the ohange in elause (2) by the Amend- - 


ing Ast of 1907 does not seem to have 

altered the view as was previously under- 

stood, and that a fraetional landlord who 

gets a transfer of an oseupansy holding 

still aequires from the raiyat some sort of 

tenancy or intermediate interest whioh 
LJ 


(8) 44 Ind, Gas. 922, 
. 
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prevents: him from treating the under raiyat 
as a trespasser. The decision in the case 
of Emamuddin v. Satyid- Mohammad Rashidul 
Bug (4) is based upon the same principle, bide 
also Raja Ram Sahu v, Jhanti Gope (5), It 
is needless to multiply authorities on the 
subject. It seems to me to be élear that the 
plaintiff's olaim is entirely based upon: 
section 22 (2) and’ that section does not 
entifle them to recover. possession from the: 
defendants, simply upon the ground that they, 
as ao-proprietors purehased the holding in 
tuestion. A 

It is then raid that in the Batwara 
Khatian the defendants allowed the land to 
be treated as bakashi, and hence they are 
not entitled to elaim it as their tenaney 
right. True, they being oo-sharers and 
parties to the partition proceedings are 
estopped from slaiming otherwise than the 
Resord of Rights in thatease shows. Upon 
the basis of the Reacrd of Rights, the valua- 
tions of the lands for the purpose of partition 
were determined and that prinsiple was given 
effect to in the sase of  Baldeo Sahat v. 
Brajnandan Sahay (6) and it was held that - 
tbe so-sharer is not permitted to show that 
the land extered as raiyati land was, as a 
matter of fast, serat land. But the defend. 
ants in the present oaae do not elaim other- 
wise that what the Batwara Khatian purports 
to resord, 

It has already been observed above that 
the Batwara Khatian shows the possession 
of the defendants as kharidar or. purchaser 
under section 22(2), and that plot No. 979° 
has been recorded bakashé besause it was in 
the possession of the proprietor. It is, how- 
ever, neither the bakasht nor geratt. The 
Khatian entry, therefore, is rot inconaistent 
with the slaims of the defendants. The 
Survey Authorities did not  dispnte their 
rights They simply recorded the possession 
and oleared it by mentioning the seotion of 
the Bengal Tenancy Aot under which the 
co-proprietors defendants were holding under 
their purchase, Itis for the Court to deter- 
mine what that entry really means and, 
upon a irue interpretation of that entry and 
section 22 (2), I am olearly of opinion that 
the plaintiffs are not entitled to ejeot the: 


(4) 53 Ind. Cas.110; 4 P. L J. 640.* 
(6) 34 Ind. Cas. 75. 
w 43 Ind, Cas. 359; 3 Pe L., W, 266; (1918, Pat, 
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defendants and that the latter are still 
entitled to hold possession of the same on 
paying rent to the defendants and other 
eo-sharers, The elaim of the plaintiffs as 
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regards plot No. 979 is not made ont and. 


the Court below was right in dismissing 
it. 


“Plot No. 1411, however, stands on different 
considerations, It was reeorded both in the 
Survey and in the Batwara Khatian as the 
holding of. Sheo Dusadh, Before the parti- 
‘tion, the defendants took a surrender deed 
(Exhibit.5) from.the son of Sheo Dusadh, 
dated the 27th January 1916. 
deed it is stated that the land in question, . 
although recorded as the kasht of Skeo ~ 


4 $ P 


In that. 


Dusadh, was in reality the khud kasht of- 
the defendantà and was, therefore, surrendered. ` 


'hat surrender took plase before the partition 
proceedings terminated 


in 1917 and the: 


defendants being so-proprietors have no right . 


to take advantage of the surrender in their 
favour. The original tenant, Sheo Dasadh, 
or his son was not entitled to make a surren- 
der of the holding to the part proprietors, 
The defendants oannot, therefore, slaim any 
right of possession as tenants in respeot of 
the plot No. 1411 on the basis of the said 
surrender, The surrender has been held to 


be invalid. The learned Judge has not dis. ` 


turbed that finding. The land in disputa 
has fallen by partition in the palis” of the 


plaintiffs and the plaintiffs are, therefore, . 


primarily entitled to possession ot the same. 
The defendant's olaim, based upon the 


surrender, eannot ‘be of any avail as agaiast | 
the plaintiffs and the plaintiffs are entitled ` 


to recover possession of the same. As She» 
Dusadh ia not a party to the case, his right 
sannot bə affested by this dasision, 


No' 


other evidenee has been prodused in this. 


ease, or referred to in the judgmonta of the 

ourts below or in the arguments. Again, 
the learned  Vakil failed to show that 
plot No. 1411 was acquired by the defend. 
ants in any other way than by the 
surrender by the son of Sheo Dusadh in 
1916, 


' The result is, that the plaintiffs’ olaim. 


to plot No. lálle' has been made ont and 
that they arg. “entitled to a. decree for 
possession as against the defendants, The 
Court below -was wrong in dismissing the 
suit with regard to that plot. 


“tabag” 


ELLE, | aS 
. t, 


POSS CPUS, A 
1 


The deeision of the strict Judge is sot 
aside so far as plot No, 1411 is conserned - 
and the suit is decreed aséordingly. The ; 
appeal is partly deereed. The appeal.as to 
plot No. £79. ig dismissed. Yn view of the 
eireumstanees of this case, each party will 
bear its own costa. 


= .- 


a 


Appeal decreed in part. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

SgooN» Civin Arrear No. 371 or 1919, 
April Z8, 1920. l 

Present :—-Mr, Batten, A. 3,0. 

' RAGHUBARDAYAL — DEFA ADANT— ae 
APPELLANT DURS 

versus l 

MADHORAO ax» TAREAS — PLAINTIF — ds 


RESPONDENTS, 
Central Provinces Land Revenue Act (II of 1917 ), ` 
ss. 188, 192— Co-sharers — Lambardar, non-resident ^ 
—Servant, wages of, aka can be recovered: from < 


co-sharer, 
e 


Where n lambardar, who does not reside in the ^ 
village, appoints a private servant to do his work" 
for him, he cannot charge his co:sharer with ‘the . 
wages of this servant without previously comi 
to some agreement with the co-sharer. [p..959, col. 1. 


Appeal against the daores of the District , 
Jadge, Nimar, in Civil Appsal No. 28 of 
1519, dated the 26th Jane 1919, 

Mr. K. V. Deoskar, for the Appellant, 

. Mr. D. P. Tiwart, for the Respondents. 

JUDGMENT.—There is no forse in ‘the, 
first two grounds of appeal. The defendant , 
sollested the rent from the four tenants in. 
question in his cafacity as lambardar, The. 
defendant, admittedly, aollested the plaintiff's, 
share as well ashis own, He nowhere pleaded. 
&hat he did not aat in the capacity of lambar- . 
dar. He also nowhere pleaded that the plaintiffs , 
were the gole landlords of a 2.annas share - 
of the fields of these tenants and he did: 
not plead that the plaintiffs were estopped. 
from demanding from him tha exoass oolles-. 
tions made, There is no ground on the. 
record differentiating the collections in, 
respect of these four tenants from the, 
,aollestions made from other tenants. These 
" grüunds of appeal must, therefore, fail, - 


d. ` 
^F 
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' "The third arid fourth grounds of appeal : 
ignore the fast that the suit is one for- 
accounts and that the acsounts were properly 
made out np to the date of. the deoree. 

As: regards the fifth ground of appeal, 
whish relates to the slaim for the pay of ` 
a Mukadam Gomastha, it would appear from > 
the record that there is no Mukadam Gomastha . 
properly so-called. There is a private: 
servant appointed by the Zambardar, who: 


is a non resident, to do his work for him, , 


He sannot charge his so-sharer with the. 
wages of this servant. without previously ` 
coming to some agreement with the oo- 
sharer. No authority has besn sited in. 
support of the appellant's contention. The 
facts‘ appear to be quite different from ` 
those in. Z'atya v, Dhundiraj (1). l 

The last two grounds of appeal are not 
pressed. 

The result is that the appeal is dismissed * 
with eonts. 


ha) 


. Appeal dismissed, 


= 


(1) 11 C. P. L. R. 27, 
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ing to the area, whether that arêh is armiyed “at in 

the beginning by measurementor not, the subsequent - 
detection of any change in the area would entail a. 
corresponding alteration in tho rental,, whether it: 
be a reduction in favour of the tenant or an: 
enhancement in favour of the landlord [p.960, col 2. ]* 


Appeal from a decision of the Disiriot 
Judga, Shahabad, in First Appeal No. 426: 
of 1918, dated the 9th August 1919, modify. : 
ing that of the Munsif, Buxar, in First > 
Suit No. 426 of 1917, dated the 28th. 
October 1918. f . 5 

- Mr. Shambhu Oharan, for the Appellant, . * 

“Mr, Parmeshwar Dayal, for the Respond.“ 


‘ents, . > 22 


JUDGMENT.—This appeal is direeted 
against the judgment of the Distriot Judge - 
of Shababad decreeing the olaim-of the? 
plaintiffs for the assessment of additional : 
rent under section 52 (5) of the Bengal * 
Tenancy Act for the excess area held by the ^ 
defendant. 5 TOME 

The defendant purchased the holdings ' 
of two tenants sometime .in:1864.65, The. 


# 


. Jama Wasil Baki of 1863 64-filed by the” 


plaintiffs (Exhibits 1 and 1. A) show that the 


- total area purehased by his vendors was 30 > 


8 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decane No. 847 
. -OF 1919. 

August 19, 1920. 
Present:—Mr. Justice Jwala Prasad. 
-Lalla SHEO KUMAR LAL—Derenpant 
25 -—APPELLANT 

veraus 


i RAMPHAL DASS AND OTHERBe— 


PLAINTIFF8— RESPONDENTS. 

Bengal Tenancy Act (VIII B. O. of 1885), s. 62— 
Landlord and tenant-—Enhancemert. of rent, suit for— | 
Eacess area, proof of—Rent paid according to area, 
effect of. 

In a suit for enhancement of rent on the ground ` 
of excess area, clause (5) of section 62 of the. 
Bengal Tenanoy Aot relieves the landlord from the 
necessity of proving the particular land as being ' 
the land held by the tenant in excess of the area 
originally , held by him. Under that clause the 
landlord is only required to prove the area origi- 
nally held by the tenant and the excess subsequently | 
found, provided the standard of measurement is 
the.same throughout, [p. 960, col. 2; p. 961, col.1.] 

Where, a consolidated jama is paid for a partion» : 
lar hokling, the subsequent detection of excess area 
would not entitle the landlord toan increase ofe 
rent,, If, onthe other hand, the rent is paid acoord- 


. they show an area of 30 bighas with a rental 
- of Ha. 74, after a deduetion of Re. Lb ag’ 


bighas ata total rental of Rs. 75.11-6. Tho 
former shows 14 bighas 5 kathas and the- 
latter 15 bigkas 12 kathas. In both, the rate : 
of rent is shown to be Rs, 2.8.0, . e 
The defendant has filed rent reseipts,- 
Exhibits A-22 to A 49 are plain receipts. 
and do not show area, Exhibits A to A 9f. 
are printed receipts according to the form ' 
presoribed in the Bengal Tenanoy Aot for the - 
years 1295 to 1316 with certain gaps, and. 


Y 


muafi, : " 
The defendant admits that his'rental jg - 
Re. 74 exoluding cesses, The Survey has 
recorded the area to. be 37-1/5 bighas with a 
rental of Rs. 76, The status cf the defend. 
ant was resorded in the Survey as that ofẹ. 
tenant at fixed rate, . ° i 
In the present suit the plaintiffs made two 
prayers: (1) that the status of the defendant 
was wrongly resorded in the Survey and 
should baye bean that of an osaupaney of | 
Qaimi fenant; and (2) that the defendant hay * 


: by encrosshment increased his area from 30 


bighas, whieh* was originally held, to 37 
bighas odd as found by the resent Survey. 
Fhe Munsif desided both these points against 

the plaintiffs and dismissed the suit, - 


a 
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: The learned District Judge on appeal 

upheld the deoe'sion of. the Munsif on the 
firat point, namely, that the tenant was at 
fixed, rate, but disagreed with him as regards 
the secord point, He held that the area now 
found by the Survey measurement is in 
excess of the area for which the defendant 
has been paying rent and that the standard 
vof measurement by whieh the defendant or 
his predecessor came into possession ‘of the 
land and that of the Cadastral Survey was 
the same, namely, a rod of 54 oubits. After 
the Survey Record of Rights the plaintiffs 
thought that the defendant had encroached . 
upon the plaintiffs’ zerait land in Survey 
Plots Nos, 170, 168, 169 and 172. They 
accordingly brought a suit for ejecting the . 
defendant from those plots. This suit was 
dismissed upon the ground that those plots 
were ineluded in the kebalas of the defend. 
ant of 1864 and 1865, aud that they were 
not the zerait of the plaintiffs, They then 
brought a rent suit for recovery of rent 
ineluding those plots, and now they have 
brought the present suit for assessment of 
additional rent on the excess area found to 
be in possession of the defendant, In para-. 
graph 8 of the plaint they explain 
how this excess has occurred. and repeat 
their story that it was due to enoroach- 
ment by .the defendant over the aforesaid 
plots. In the relief actually -prayed for in. 
the plaint, the ease of. the plaintiffs is a 
simple ease of additional rent for ihe exsess 
area. The learned Judge, therefore, treated 
the plaintiffs! oase as such,  Áosording to the 
Judge it is immaterial, and all that is 
necessary in a sase of this kind is to find out 
what was the area originally held by the. 
defendant and what excess, if any, has sinoe 
then ocourred in his holding and whether 
he has been paying rent for the excess area 
or not. One of the plaintifs examined 
himself and proved that the lands in the 
village were originally settled by measure- , 
ment and the standard of measurement was 
53 cubits, the same as in the present Survey, 
and that the defendant’s predecessor had 
held 30 bighas according to that messure- 
ment, 

The learned Vakil on behalf of the appel. 
lant has reppated the objection to the evi- 
dense of the plaintiff on the ground that he, in 
his eross-examination, diselaimed all personal, 
knowledge of the standard of measurement 
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at the time of-the original settlement of the ' 


village lands. The Court below has sonsider- 
ed this objection and has acsepted the 
plaintiffs’ evidence as showing that the 
standard was 55 oubits, a rod, and as it 
appeared to him to be aonaistent with the 


eommon standard of measurement in that’ 


ares, and also because there was no rebutting 
evidence on the defendant’s sida, -From the 
evidence on the record, the Court was coinpe- 


fent to accept the evidence that the standard | 
of measuremnt is the same in the losality as - 


adopted by tbe Survey authorities. If that is 
80, certainly the defendant is holding wore 
land than what was eomprised within ths 
holding of hig predecessor or himself. Thera 
ean, therefore, be no donbt that the land 


held by the defendant was 30 bighas whether - 


hia predecessor obtained this area by actual 
settlement or by possession subsequently ra. 
cognised. by the landlord. 


The only question, ic the siraumstanoses of ` 


this case, is whether the defendant was 
paying a consolidated jama for his holding 
or was paying rent in accordance with the 
ares; so that if the latter changed, bis 
rental would also oehavge. 
been one of great diffenlty and has led 
to divergence of opinion, but the principle 
running throughall the cases cited to me on 
the point is that, when a consolidated jama for 
a partienlar holding is paid,- the subsequent 
detestion of the excess area would not entitle 
a landlord to an increase of rent. If, on the 
other hand, the rent is paid ascording to the 
area, whether that area is arrived at in the 
beginning by measurement or nof, the sub. 
sequent deteetion of any ohange in tho area 
would entail the corresponding alteration 
in the rental whether it be a reduction in 
favour of the tenant or an enhansement 
in favour of the landlord. The interpreta- 
tion put by the desision in the oase of 
Gouri Pattra v. H. R, Retly (1) under section 
92 of the Ast was sonsidered to be inequit- 
able and was soon restified by the additien 
of clauses (3) to section 52 of the Bengal 
Tenancy Act. Olause (5), therefore, relieved 
the lanilord of the neeessity of proving the 


The subject has ` 


v 


partisular land as being the land held by ` 


a tenant in excess of his original holding, 


The landlord is now only required to proye > 


the area originally held and the exeoss sub. 
e 


* (1) 20 O. 676; 10 Ind, Deo. (N. s.) 392. 
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‘sequently, found provided that the standard 
Of measurement is the same throughout, 
I would not enter into & detailed dissus- 
sion of the oases sited to me. They indicate 
the views expressed on the subject at different 
times: Rajkumar Pratap Sahay v. Ram Lal 
‘Singh (9), Lakhi Narain  Sarongó v. Sri 
Ram. Ohandra (3), Gourt Patira v. H. R. 
Heily (1), Dhrupad Ohandra Koley v. Harta 
math Singka Roy (4) and last, and not the 
least, the oase of this Oourt reported as 
Kesho Prasad Singh v. Tribhuan (5)? 
By no means, the decisions have been 
exhaustive, for section 52 itself has been 
held to be not exhanstive. The prinsiples 
laid therein have to be applied to the varying 
oirsumstances of each case. I think that 
the present sase is similar in many res» 
pests to the aforesaid case, reported as 
Kesho Frasad Singh v. Tribhuan (5), though 
not. exactly the same, and the principle of 
that case might well be extended to the 
present one, I think the faets proved in 
this case are suffisient to entitle the land. 
lords to olaim enhancement for the excess 
area. Lands in villages were seldom used 
to besettled by measurement, and, I venture 
fo thiuk, it will not always be so settled. 
Often, they are settled by indicating a par- 
tisular quantity of land or area which the 
tenant is to hold ata rental either expressed 
by means of rate of rent or in lump. In 
such ase, the intention of the parties is to 
settle the area, and,‘ if it be satisfactorily 
proved that the area astually held ia different 
from what it was originally settled, certainly, 
the rent must be varied senordinaly: The 
presumption of this principle has been given 
by the Court below to the plaintiffs, wherein 
it distinctly says, "ordinarily rent is assessed 
according to the area which the raiyat is 
understood to hold; and I think that it 
should be assumed, in the absense of evidense 
to the contrary, that this rent was settled 
in that way." I have no hesitation in ag. 
cepting this view as the eorreot one, 
question of settlement by  mqasurement, 
therefore, ab the inseption arose, though the 
evidense of the Laki is that the land 


_ (2) 5 O. L. J. 588. . 
Nu 11 Ind. Cas. 212; 16 O, W, N, 921; 14 O, LJ. 


Mias Ind. Cas, 660; 27 O. L.J. 563; 230. W. N, 
269 

(B) 39 Ind, Das. 611; 2 P. L,J.276; 1 P, L. W, 460, ° 
. , ` 61 
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in|the village was originally settled by 
measurement. Ido not, therefore, think that 
a consolidated jama waa fixed irrespective 
of the area held by the tenant in the present 
ease, 

The result is,.thatthe tenant ia in pos- 

session of the excess area for whish he haa 
not been paying rent. In justice and equity, 
the landlords are entitled to demand from him 
an additional rent, saleulated at the average 
rate of rent said on all the lands of the 
holding. 
* It may not be out of plase to mention 
here that the jama wasil baki (Exhibits 
1 andi. A) mentioned the rate to be Rs. 2-8-0 
and if that dosument be accepted as 
true, then the question of settlemont at a 
The Court 
below, however, does not think very much 
of this dosument, and says that “it looks 
like a dooument which has been resently 
prepared in imitation of an old paper." 
Bat the rent reseipts of the defendant, 
though not mentioning the rate, work out 
the rate mentioned in the aforesaid james 
wasil bake, 

The defendant has not prodnoed the kebalas 
in the present case, although he had pro- 
dused them in the former litigation. The 
presumption will, therefore, be that, if these 
dosuments were produced, they would go 
against the defendant’s ease. The result 
is that the appeal is dismissed with costs. 


Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Oivin Revision No.» 85 or 1920. 
July 22,1920. 
Present;—Mr. Hallifax, A. J. C. 
and Mr. Kotwal, A, J. C. 
JAIRAM-—PLrAINTIFF—APPLICANT 
versus 

MOTILAL AND oraers—Degenpantsa—Non- 


. APPLICANTS, | 
^ Civil Procedure Code (Act V of 1908), O. XXXIII, 
íf,2—4Àpplication for leave to sue in forma pauperig 
Presentation of application, what ameunts to, 


[.] * 
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The presentation of an application under Order 
XXXIII, rule 2, of the Civil Procedure Code, for leave 
to sue in forma pauperis to the Judge through the 
Clerk of the Court is a proper presentation within 
the meaning of that rule. It is not necessary for 
the applicant to place the petition in the actual 
hands of the Judge himself. [ p. 962, col, }.] 


Application for revision against the order 
of the Additional District Judge, Nagpur, 
dated 2nd February 1920, in Misasllaneous 
Judicial Cage No. 43 of 1419, 

Mr G. R. Deo, for the Applicant. 

Mr. V. D. Kale, for the Non- Applicants. 

JUDGMENT,.—In this ease one Jairam 
Teli personally presented an applieation 
for leave to sue as a pauper, acsompanied 
by a copy of his plaint, to the Clerk of 
Court, in the office of the District Judge 
of Nagpur, on th April 1919. The suit was 
for redemption of a mortgage exesuted in 
1888. He was instrusted to appear before 

‘the Additional District Judge on 10th 
April 1919, On that date he appeared in 
Court. The Judge did not examine him 
at that stage, but directed notices to issue 
to the other party. At the next heaving 
the applicant and the other party were 
‘examine and were ordered to proluase evi. 
dence. There were many hearings there- 
after, at six of whish, at least, the applicant 
was present in person. Finally, on 2nd 
February 1920, an order was passed rejesting 
the application on the ground, raised by 
the non-applicants, that tne presentation on 
5th April 1919 to the Olerk of Court was not 
such as is required by Order XX XIII, rule 2, 
of the Civil Prosedure Code, whieh aon. 
templates presentation to the Judge himself, 

The rule mentioned speaks of presenta- 
tion to the "Court," and there are instances 
in the Code where that word cannot refer 
to the Judge personally, as, for example, 
Order VII, rule 10. There oan, however, be 
no doubt that, under rule 2 of Order XXXIII 
an application for leave to sue tn forma 
pauperts must be presented to the Judge 


himself, and presentation’ to the Olerk of 


Court is not sufficient. The rule speaks 
only of the Oourt, obviously with the inten- 
tion of distinguishing the presentation of 
such an application from that of an ordinary 
plaint which, under Order IV, rule 1, may be 
presented “to ethe Court or such officer as 
it appoints iif this behalf,” F arther, rule 4 of 


Order XXXIII, which follows that presorib- , 


ing personal presentation ‘to the Court speaks 
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of the applisant being examined by the’ 

“Court” and this oan, of course, only mean 
the Judge. 

It is, however, equally alsar that it 
is not necessary for the applieant to place 
his petition in the actual hands of the 
Jadge himself. He would, naturally and 
ordinarily, give it to some offisial of the 
Court, the Reader or even a Chaprasi, and 
the Header would either put him before 
the Judge and his petition in the Judge’s 


“hands at once, or instruct him to eome at 


some more convenient time, a few minutes, 
or hours, or even days, later. When at 
that later time the Reader puts the peti- 
tion in the Judge’s hands and the petitioner 
standa before him, we have undoubtedly a 
proper presentation of the petition to the 
Judge by the applicant in person, such as is 
contemplated by Order X XXIIT, rule 2, and, 
if this is done by the Olerk of Court, ine 
stead of the Reader, surely the presentation 


_is more rather than less proper. 


We may take a more extreme oas6, 
Suppose that Jairam had handed his peti. 
tion on Sth April 1919 to some friend 
of his and asked him to put it before the 
Judge to whom it ought to go, and the 
friend hæd told him to be at the Addi- 
tional District Judge's Oourton 10th April 
1919 and had then sent the petition by 
the hand of a servant, so that it lay on 
the Judge’s table on that day at the time 
that Jairam stood before him, This would, 
certainly, be -a presentation to the Judge 
by Jairam in person, It would, of sourse, 
be a presentation on the Oth and not on 
the 5th for all purposes, including that of 
the saleu]ation of the period of limitation, 
but that question does not arise here as 
Jairam still had nearly 40 years ahead of 
him in which to file his suit. 

The following observations of Piggott 
and Walsh, JJ., in Raman Dalji v. Gokul 
Nathji (1), are pertinent in this ease: — 

“Itis the first Court's business to sea that 
its own rodes are complied with, and, in our 
view, it is. not right that the first Oourt 
should leave the investigation of that ques. 
tion to the Appellate Court. If a defect 
is brought to its notice by its own officer— 
and it is the duty of an officer of the Court, 
if there is any defest in proeedure or in 

Ma 


(1) 39 Ind, Oas. 462; 89 A. 343; 15 APL. J, 309, | 
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the frame ofthe suit or in similar matters, 
to draw the attention of the Judge to the 
fact—or by the parties, or one of them, the 
Judge ought to put the defaulting party on 
terms to eorreot the defest. If the default. 
ing party, on the defest being pointed 
out to him, deslines to obey the Oourt’s 
order to sorrect it, obviously, he has only 
himself to thank for any penalty whioh 
may ensue. Bat, in our view, a Court ought 
not to dismiss a suit without, at any rate, 
giving the defaulting party an opportunity e 
of correcting the defect in procedure, if 
there be any. And the reported cases show 
that Courts of Appeal have been driven to 
indulge in refinements in order to prevent the 
ends of justica being defeated ona point of 
thia kind. Itis not in the interests of the 
litigants themselves’ that a Court should 
be astute to defeat a claim, not on a sons 
sideration of the merits, buton some tech- 
nisal print of procédure, There is no defect 
in prosedure whioh anybody is capable of 
making whieh eannot, asa rule, be amend. 
6d and compensated for by an order as to 
o0gte." 

«In this oase it seems to us that 
a very eonsiderable amount of astuteness 
was employed in defeating a claim whieh 
a very small amount of | common 
sense would have shown to be perfestly good, 
. and that, without the sorrection of any 
defest in prosedure or any iudulgense in 
refinements. Even if the applieant had not 
been present at any one of the hearings (and 
any one of his appearanees oould, as has been 
shown, have been taken as a sufífisient 
presentation) he should have been given an 
opportunity of making a proper presentation 
after the defect in prosedure had been 
brought to the notise of the Court, We hold 
that the presentation of the appeal by 
Jairam on 10th April 1919 was a proper pre- 
sentation under Order XX XIII, rule 2 of the 
Civil Prosedure Code. The order rejeoting 


that applieaticn as not properly presented is. 


set aside, and the ease will be sent bask to the 
lower Court for further hearing." Costs in 
this Court, in whieh Hs, 15 will be included 
as Pleader’s fee, will follow the result, 


Application allowed. 
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OUDH JUDIOIAL COMMISSIONER'S 
COURT. 
Seconp Crrin ArPesAL No. 268 or 1919. 
April 20, 1920, 

Present :—Mr. Lindsay, J. C, 
SHAMBHU AND ANOTHER —Derenpants— 
APPELLANTS 
tersus 
NAND KUMAR AND ANOTHER — PLAUNTIFES — 
RESPONDENTS. 

Hindu Law—Joint family —Mortgage of family oro. 
perty by one member, whether void or voidable— 
Asura” marriage, legality of—-Money paid to bride’s 
fogher, whether unlawful consideration —Contract Act 
(1X of 1812), s 86— Mortgage of family property by one 
member, suit on, dismissal of—Swuit for money decree, 
whether | maintainable—Failure of consideration 
Limitation, 


A mortgage by one momberof a joint Hindu 
family of property belonging tothe family is not 
void altogether, but is voidable at the instance of 
a e whose rights are invaded by it. Tp. 964, 
col. 1. 

The "Asura" form of marriage is not illegal or 
immoral, and money paid to the parents of the bride 
does zu constitute unlawful consideration. [p. 966, 
ool. 1. 

Where upon the dismissal of a suit by a mortgagee 
for foreclosure on ihe basis of & mortgage by eon. 
ditional sale which was resisted by the sons of the 
mortgagor on the ground that the property mortgag. 
ed was ancestral joint family property and that 
there was no legal nesessity for the loan taken, the 
mortgagee brought another suit fora simple money 
decree : 

Held, (1) that whether or not there was a personal 
covenant in the bond, the mortgagee was entitled 
to relief under section 65 of the Contract Act, and 
that hissuit must, therefore, succeed ; [p. 964, cal. 1.] 

(2) that the contract having become void by 
reason of the defence of the sons, ib must be held 
that there was failure of consideration from the 
date of the decree in the foreclosure suit, which 
should betaken asthe starting point of limitation, 
[p. 964, col. 2.] 

Appeal against the deeree of the Sab. 
ordinate Judge, Ganda, dated the 19th May 
1919, reversing that of the Munsif, Gonda, 
dated the 23rd Dasembar 1918, 

Mr. Bisheshwar Nath Srivastava, for the 


Appellants, 

JUDGMENT.~-This appeal has been 
argued ex parte, there being no appearance 
on behalf of the plaintiffa.respondents. 
However, after hearing the arguments put 
forward by the learned Counsel on behalf of 
the appellants I think the appeal must fail, I 
eonsider that the judgment of the Court below 
should be affiymed. : 

The fasts are that, on the 12th of June 
e 1908, a mortgage by epnditional sale was 


e] * 


e 
a 
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exeonted by one Durga Prasad, who waa the 
father of the present defendants appellante, 
The mortgagee was one Ganga Ram, who 
was a brother of the plaintiff No. land 
the father of the plaintiff No. 2. The 
principal sum was Rs, 200 and interest 
was provided for at the rate of 1? per 
cent, per annum compoundable with yearly 
rests. The term of the mortgage was two 
years. 

The mortgages brought a suit for fore- 
elosure on the basis of this deed. The 
elaim was resisted by the sons of the mort- 
gagor, and the suit was dismissed on the 
lst of July 1918 on the ground that the 
property mortgaged was ancestral joint 
family property and that there was no 
legal nesessity for the loan whioh was 
taken. The plaintiffs, therefore, brought the 
present suib on the 7th -of Angust 1918 


and asked for a simple money deoree. The 
Court of first instanoe dismissed the 
claim on. the ground that it was time- 


barred. The lower Appellate Court has 
deoreed the claim, holding that the suit was 
within time, 

- It haa been argued here, in the first place, 
that no suit for a - simple  money-deeree 
was maintainable, on the ground that the 
mortgage, being & mortgage by conditional 
sale, there was no pereonal covenant on the 
part of. the mortgagor to pay. -The learned 
Judge of the Court below, however, has 
relied upon section 65 of the Indian Contrast 
Ast, and held that, whether .or not there 
was a personal covenant in the bond, the 
mortgageeis, under section 65, entitled to 
compensaticn, the measure of the compen- 
sation being the sum which was ad- 
vanced, together with interest at the sontraot 
rate. 

It is not necessary for me to touosh 
upon another question whieh was raised in 
the Court below regarding the application of 
seotion 68 ofthe Transfer of Property Aot 
to this case. Igam satisfied that the Court 
below was right in holding that, under 
section 65 of the Contract Aot, the plaint- 
iffs were entitled to relief. To begin 
with, my view is that the mortgage which 
was  exsouted .by the father of these 
defendants sppellgnts was not a void but 
only a voidable transaction. There is 
authority for this proposition -in a ‘ease 


reported as Bishumphar Dayal v.  Parshadt e In. Deo. (x. s.) 527. 
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Lol (1), in which ib was held by Chamier,- 
J. that a mortgage by one member of 
& joint Hindu family of property belonging. 
to the family is nct void altogether būt- 
is voidable at the instanoe of the persons- 
whose rights are inyaded bg it. I may also 
refer to what is said by their Lordships. 
in a oase reported as Hanuman Kamat 
v. Hanuman Mandur (2),in whioh, dealing 
with a sale whieh had been executed by 
one member of a joint family their Lord- 


eBhips observed that they were inclined to 


think that the sale was not nesessarily void: 
but was voidable only if cbjestions were 
taken to if by the other members 
of the joint family. I have been referred 
to a desision of a Judge of this Oourt,’ 
[Zakir Husain v. Bhagwan Das, First 
Civil Appeal No, 121 of 1912), in which 
it would reem an opposite view was taken, 
I need only say that I do not agree with’ 
the judgment of the learned Judge 
who desided that oase, and I think 
the authority of their Lordships -ot 
the Privy Connoil in all that is neeessary to: 
refer to for the purpose of sonfirming my-view 
of the law. 


We have it, then, that this mortgage, 
which was a  voidable transaction, was. 
entered into by the father of the défend: 
ants appellants. The  eontract ^ became 
void by reason of the defence put forward. 
by the sons in the foreclosure suit and, 
consequently, from the date of the deores 
in the foreslosure suit, it must be held that 


there was a failure of consideration. It 
is admitted that the suit is within 
time if the date of the decree in the 


foreslosure oase is taken as the starting point, 
for limitation. 


I may mention that another point was 
sought to be made by the learned Counsel. 
for the appellant.. Heargued that the oon: 
trast was void ab initio on the ground: 


e that the consideration was illegal. It seems 


that the principal money taken. under the 
mortgage ‘was borrowed for the purpose. 
of payment to the father of & ‘girl who: 
was married to one of the present defend: 
ants, There is, however, no definite legal 
opinion that this form of Hindu marriage, 


(1) 16 Ind. Cas. 629; 10 A, L. J, 112. 
2) 19 C. 123; 18 I, A. 1655 16 Sar, P, 0. J, 98; 9 
e 
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whieh: im the booxs is called the “Asura” 
form, is illegal or immoral. There is, indeed, 
seme authority for this view in decisions 
of the Bombay High Court, but the High 
‘Court of Allahabad, following the opinion 
of the Madras High Court, has held that this 
form of marriage is still resognised as valid 
and that money which is paid to the parents 
of a brideis not paid as .upon an unlawful 
consideration [0f. Baldeo Sahat v. Jumna 
Kunwar (3)]. 


I hold that the desision of the Court" 
below is sorrect. The appeal fails and is 
dismissed. 


Appeal dismissed. 


(8) 23 A. 495; A. W. N. (1901) 155. 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT, 
First Civic ÁPPEAL No. 16-B or 1919. . 
July 28, 192). 
Present : —Mr. Kotwal, A. J. C. 
CHINKI[— APPELLANT 
versus 


NARAYN — RESPONDENT., 
E, Qourt-fees—Declaratory suit that adoption did not 
take place, nature of—Adoption affecting title to pro- 
perty—Oourt-fee, payable. ; 


A suit for a declaration that an adoptidh did not 
take place, is, for the purpose of Oourb-fees, one to 
declare an adoption invalid, and, where the adoption 
affecta title to immoveable property, the Court-fee 
payable on the suit is an ad valorem fee calculated 
on the value of the property. 


Appeal against the desree of the Sub. 


Judge, Daryapur, desided on the 14:h Marah ° 


1319.- ’ 
Mr. S. O. Dutt Ohoudhary, for the Appel. 

lant, 

Mr. S. K. Barlinge, for 

eut. 

. JUDGMENT,.—In a suit for daslaration 


tha Roso»ad. 


thaf an adoption is valid or invalid, i&it * of suit. . 
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affecta title to property, the Court fee 
payable 18 on the value of the property 
title to which is &ffested : vzde Civil Circular 
I[-8 whioh re-produces Notifisation No. 164', 
dated the 28th September 1911, under 


sestion 9 of the Suits Valuation Ast: see 
also First Appeal No. 66 of 1916. 
[ Ganpatrao: v. Lagmi Bat (1)]. The 


present suit is for a declaration that the 
defendant No 1 was never adopted by the 
plaintiffs father. The question is, oan it 
be said to be one of the kinds referred 

in the Ciroular; or, in other words, oan 
it ba oalled a suit for a deslaration that 
an adoption is invalid P In my opinion, it 
ean, An adoption which never took plass 
eannot bat be invalid, Court fee ix this case 
must, therefore, be paid on the value of the 
property, Rs. 7,000, as stated in paragraph 7 
of the plaint. 


The appellant must pay, within one 
month, the differense between the Court. 
feo he has astually paid and the Court-fee 
on Rs, 7,000 on the plaint as well as 
the memorandum of appeal * in 
this Court, viv, a total of Rs, 690, The 
appeal will be stayed pending until such 
payment, 


(1) 48 Ind, Cas. 64; 15 N. L, B. 24. 


LAHORE HIGH COURT. 
Szooxp OIViL APPEAL No, 1248 or 1919, 

Oetober 14, 1920. 

Present ;—Mr. J ustice. Abdul Raoof. 
SADDA KHAN AND ANOTHER— D&FENDANT4 

—APP#LLANTS 
versus 

SULTAN KHAN-—PriaiNTIFP, OHUGHA 

KHAN AND OTHERS—DEFENDANTS 


— RESPONDENTS, 
Civil Procedure Code (Act V of 1803), O. VI, r. 17— 
Amendment of *plaint—-Appellate Coust, powers of, to 
allow amendmant—Amendment not altering nature 


"965 
KHAJA MIRJA €, VITHORA, 
Plaintiff sned for possession by pre-emption of 
certain land ` transferred under an adhlapi tenure. 
The Court of first instance found in favour of the 
plaintiff on all the issues, but dismissed the suit on 
the ground. that the plaintiff had not stated in the 
plaint that he was prepared to perform all the 
conditions attaching to the adhlapi tenure. An 
application for amendment of the plaint was reject- 


ed as having been made too late. On appeal, the 
District Judge allowed the’ amendment : 


Held, (1) that the Appellate Court had ample 
power to allow an.amendment which did not 
offend against any provision of the law; 


(2) that the amendment allowed in the present 
case did not alter the nature of the suit and that it 
was a fit case in which amendment ought to have 
been allowed. ° 


" Seeond appeal from the deoree of the 
District Judge, Jhang, at Sargodha, dated 
the 23rd-24th January 1919, reversing that 
of the Munsif, 2nd Class, Jhang, dated the 
30th August 1918, 


Mr. Devt Dayal, for the Appellants, 
Pir Taj-ud. Din, for the Respondents. 


JUDGMENT,—The only plea urged 
before me in this second appeal ia that 
tbe lower Appellate Court ought not to 
have allowed the amendment of the plaint 
at the stage of an appeal The suit was 
one for pre-emption, The land in dispute 
had been transferred under what is known 
in this province as an adhlapé tenure. 
Rs. 159 was paid bythe transferee to the 
grantors as nagrana. The plaintiff elaimed 
a superior right of pre-emption on the ground 
that he was an agnate’ of the  tranaferor 
and that the right of pre emption attached 
to transfers by way of adhlapi tenure also. 
Upon all the issues: raised in the Court of 
first instance on the pleadings of the parties, 
the desision wasin favour of the plaintiff ; 
but the Court of first ‘inatanee, relying on 
Mul Ohand v. Mansa Ram (1), dismissed tho 
suit upon the ground that the plaintiff had 
. not stated in the plaint that he was pre- 
pared to perform all the conditions on which 
the adhiapi tenure had been created, It 
appears that an application for the amend. 
ment of the plaint was made to the Court 
but it was rejected on the ground that it 
was made too late and was preaented after 
the judgment hag been pronounced. Bat 


(1) 157 P. R. 1883, 
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an examination of the petition shows that. 
there was a clear statement made therein 
that an oral request had been made to the 
Court to allow an amendment before the 
desision of the ease. Now, it is not denied 
that an Appellate Court has got ample 
powers to allow an amendment whieh does 
not offend against any provision of the law. 
It is elear that the amendment allowed in 
this ease did not ohange the nature of 
the suit, The plea was of a highly teehni- 


ecal nature and it wasa fit oase in which 


an amendment ought to have been allowed. 
It is not alleged that Sadde Khan, the 
appellant, has in any way suffered by the 
allowanee of this amendment. The right 
of the plaintiff to pre-empt is not denied, 
The full amount of the mnaerana paid by 
Sadde Khan, t. e., Rs. 150, has been allowed 
by the deeree, Having regard to the above 
sirsumstances, I am desidedly of opinion 
that the course adopted by the lower 
Appellate Court was proper. 


Accordingly, I dismiss the second appeal 
with oosts, 


Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 

Civir, Revision No. 209 o 1919. 

Janüary 2, 1920. 
Present : — Mr, Kotwal, A. J. C, 
KHAJA MIRJA-—APPLICANT 
tersus 
VITHOBA~—Now. ÀPPLICANT. e 
0. P. Tenancy Act (XI of 1898), s. 92 (2) —Juris. 
sed Csvil Courts—Plea, determination of—Duty 
0 OUTE, 


In deciding whether the jurisdiction of a Civil 
Court is barred under proviso 2 to section 92 of the 
©. P. Tenancy Act, the Court must take into 
account the true position of the defendant, as 
disclosed by all the pleadings, if the defendant 
takes up a position for the purpose of faking advan, 

s T 2 B 
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- tage of the bar created by the 2nd proviso to section 
' 92, the Court must determine whether that proviso 
has any application. 


Civil revision of the deeree of the 
Additional Senior Munsif, Nagpur, dated the 
Slat July 1919, in Civil Suit No. 140 of 1918. 

Mr. A. N. Ohorghade, for the Applisant. 

Mr. D, T. Mangalmurt:, for the Non- Appli- 
eant. 
is JUDGMENT.—So far as the sonstrustion 
of the plaint is soneerned, this suit for 
possession must be held to be Iajd 
substantially against defendant and who is said 
to be in possession. Defendant No 2 is men- 
tioned merely as a person through whom 
defendant No. l obstructed and dispossessed 
plaintiff and not as an independent ejector 
or as a co-ejestor. The plaintiff alleged that 
he was the tenant of the field in dispute. 
Defendant No. 1 alleged that he was the 
Malguzar and the plaintiff admitted that fact. 
Section 92 of the Tenansy Ast, therefore, 
applies and proviso 2 bare recovery of 
possession by the plaintiff under sestion 9 
of the Spesitis Relief Ast. But, it ia argued 
by the plaintiff'a Pleader, that the plaintiff 
makes no reference to the status of the 
defendant No. 1 as landlord but only alleges 
him to be a trespasser and, as the venue in a 
ense is to be determined by the "allegationa 
in the plaint, the lower Court was bound to 
ignore the status of defendant No. |, In faot, 
he goesto the length of arguing that it is 
open to the plaintiff in a ease of ejestment 
of a tenant by a landlord to compel jurisdic- 
tion in the Civi Court in spite of the 
provisions of sestion 92 by suppressing in 
tho plaintiff the true relationship of the 
parties, No authority is sited for this propo. 
gition. E 

It seoms to me that the Court must 
take no notice of the jrue position of the 
defendant as appearing from all the pleadings, 
and if, in any ease, the defendant sets 
up his position for the purpose of taking 
advantage of the bar of the 2nd proviso to 

* seation 92, the Court must determine it for the 
purpose of deciding whether that proviso 
applies. 

It is olear from the pleadings that the 
defendant is the landlord and has ejeated the 
plaintiff, who is a tenant, from his holding 
and the latter is suing to resover possession 
of a tenancy. The ease clearly falls within 

'sestion 92, and  proyiso 2 applies, | The 
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fast that the plaintiff calls defendant No. 1 a 
trespasser does not alter the real nature of 
the case. 

I hold that the Court below had no juris- 
distion to  deoroe reeovery of  voossession 
by the plaintiff under sestion 9 of the 
Spesiüs Relief Ast. The deores of the lower 
Court is set aside. The plaintiff's suit fails 
and is dismissed throughout, 


Decree sel aside. 


PATNA HIGH COURT. 
ArPEAL FROM ÁPPELLATE Decree No, 955 
or 1919, 

August 17, 1920. 

Present :—Mr. Justice Adami. 
Ohaudhury KESHRI SAHAY SINGH 
PELAINTIFF—ÁPPELLANT 
versus 
HIT NARAYAN SINGH—Derenpént 
— RESPONDENT. 

Easement—Right to drop water from eaves = Roof of 
dominant tenement raised, effect of— Water let down 
through pipes —Bating uishment of easement. 


Where the owner of a dominant tenement had the 
right to let the rain water from the roof of his house 
drop from the eaves on tothe roof of the servient 
tenement from a distance of 7 feat and, subsequextly, 
he raised the height of his roof to about 21 ‘feet from 
the roof of theserviont tenement and, iustead of allow- 
ing the water to drop from the eaves he poured if 


down through pipes: ; 
Held, thatthe burden on the servient tenement 
had increased and that, therefore, the easement was 


extinguished. [p, 969, col. 1.] 


Appeal from a desision of the Subordinate 
Judge, Shahabad (Arrab). 

Messrs. L, N. Singh and Stveswar Dayal, for 
the Appellant. 

Mr. H. P, Sinha, for the Respondent. 

JUDGMENT.—The defendant in the suit 
out of which this appeal arises had a tiled 
hut contiguous to the plaintiff's house. The 
western slope of the dochhapra roof of the 
defendant overhung tha plaintiff's roof for 
a length of about 25 feet and was about 
7 or 8 feet above the plaintiff's roof, The 
defendant,had asquired a " right of easement 
to let the water falling on his wastern roof, 
drip off on to the plaigtiff's roof, 
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Recently, the defendant converted the 
tiled hut into a Pucea house and raised the 
height of the house and made a Puoos roof 
thereon. From this roof, on the western side, 
he intended to release the water aaenmu-. 
lating on the roof by pipes and to place 
‘three pipes on the west side and three pipes 
‘on the east ; the height of the east pipes 
above the plaintiff's roof was about 21 feet. 

The plaintiff sought for a deolaration 
that the defendant had no right to allow the 
water to fall from his roof through those three 
pipes. 


it having been found by both the lower* 


Courts that the defendants had acquired an 
easement to allow the water to fall from 
the roof of the tiled hut on to the plaintifs 
roof, the only question that arises ie, whe- 
ther, by inereasing the height of his roof 
and by allowing the water to fow only 
through three pipes instead of down the 
whole surface of the roof, the defendant 
bas inoreased the burden on the servient 
tenement and bas, thus, lost the right of éase- 
ment whioh ke formerly enjoyed. 

The Munsif fonnd that the right was 
extinguished, as the defendant bad changed 
the mode of enjoyment in a wey to aggravate 
the servitude. He deereed the plaintiff's 
suit and gave the relief asked for. 

On appeal, the learned Subordinate Judge 
has examined thé question whether the ir. 
ereated height and the plasing of three pipes 
would increase the burden of the servient 
tenement, He found that the volume of 
water falling on the roof of the plaintiff's 
house wculd ke no greater than it wes 
kefore, and he slso found that the faot that 
the water ponred through the three pipes 
ins(ead of dripping along the whole edge of 
the eaves would not make the burden more 
onerous; but he seems to have sonoluded 
that the inoreasé in height, together with the 
shange effested by the pipes, would have a 
cumulative effect ard occasion a reasonable 
and probable apprehension of some damage 
to the roof of the plaintiff's house. He eare 
to no definite finding that the  Lurden 
on the servient tenement has been inoreased; 
but he suggested that any injury would 
be averted if the pipes from theroof were 
lengthened downward so asto end at only 
7$ feet from ike surface of the plaintiff's 
i0vf. He allowed the appra! and dismissed 
the plaintifi's suit, provided that the defend. 
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ant within a month furnished three long . 


pipes running down to the surface of the root 
of the plaintiff's house. > 

- If the burden on the servient tenement 
was inoreased by the change effected by 
the defendant, the easement acquired by the 
defendant would be extinguished; and the 
effect of the learned Subordinate Judge's 
desision really is, that the easement has 
been extinguished, but may be revived’ by 
complying with tbe suggestions made by 
the learned Subordinate Judge. If it is 
found, as a faot, that the burden on the 
servient tenement was inereased, it must 
be held that the easement has been ex- 
tinguished; and I have only to deside 
whether, on thé facts found, the burden 
was inereased. In my mind, there can be no 
doubt that the drop of water from a height 
of zl feet must cause mcre damage than a 
drop of water from 7% feet; also, the effeot of 
the pouring of water through three pipes on 
a roof must cause more damage to a portion 
of the roof on whieh the water falls than 
the dripping of water from all along the 
edge of the eaves along the whole roof 
of the plaintiffs house. There ean be no 
doubt that the concentrated volume of water 
throngh the pipes from the inereased height 


wonld sause a greater burden on the servient . 


tenement, in that the water would eause more 
damage to the roof. 


. Tt has been sontended that the ease of 
Harvey v. Walters (1) would show that the 
mere inereace in height of the building 
sould not be taken to be an additional burthen 
cn the servient tenement in a oase like 
the present, but there the inerease in height 
was inapprgeiable, it was only four courses 
of bricks, ard of eourse that inorease would 
make, praotioally, no difference in the amount 
of damage caused, 

The ease of Damodar Das v. 
(2) has fasts very similar to the present 
one. There, a Tathi -house was changed 


into a three-storied Pucca house and five. 


spouts were, placed onthe roof to discharge 
water on the land. It was held that the 


burden on the servient tenement was oon- . 


siderably insreased, 
The case of Suresh Ohandra Biswas v. 


AO (1873) 8 C. P. 162; 42 L. J. O. P. 105; 28 L. T 
d): £0 Ind. Cas, 941; 18 A, Le J. 791; 


* 


Tilak Ohand. 
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. Jogendra Nath Sen (3) also supports the 
argument that,in this ease, the burden was 
increased. There, a hut was replaced by a 
two-storied building and the water was made 
to fall 22 feet, while before it had only fallen 
8 feet. 

{ must hold that the plaintiff was entitle] 
to a deslaration that the burden on the 
servient tenement had been insreised by the 
ehanges effected by the defendant, and that, 
therefore, the easement enjoyed by the defend. 
ant previously was extinguished ; and, having 
been extinguished, if cannot be revived by 
any change whieh the defendant may now 
make, 

Aesordingly, the appsal is allowed .and 
the desree of the lower Appellate Oourt is 
set aside. The appellaut is entitled to his 
50868 inthis Court as well as in the lower 
Appellate Court, 


- i Appeal allowed. 


E (3) 68 Ind. Cas, 854; 240, W. N. 896; 32 O. L. J. 
27. 

MADRAS HIGH COURT. 
E. Oivit ArPzAL No. 151 or 1918. 


March 26,1919. 

Present :—-Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
AMALUR VENKAYYANAIDU— 
PLAINTIFE — APPELLANT 
ter8us 


VISSA LAKSHMINARASAYYA AND 


ANOTHER— DEFENDANTS — RESPONDENTS. 

Construction of document— Partnership — Terms con- 
tained in correspondence ~Kararnama, emecution of, 
stipulated for— Kararnama not executed —Partnership, 
whether created — Dissolution of partnership—Limitation 
Act (IX of 1908), Sch. I, Art, 120-—Suié for declaration 
pf rights as partner and | accounts —Limitation—Oivi 
Procedure Code (Act V of 19081, O. II, r. 2—Suit based 
on provisions of document— Suit, subseluent, based on 
same document, whether maintainable, 


P. had an agreement in his favour for sale of 
certain mica mines and, in pursuance thereof, a deed 
of sale was executed but not registered as he could 
not find the entire amount of the consideration money, 
He then entered into negotiations with D, with 
respect to the mines and two letters were exchanged 
"between the parties on 4th February 1907. P.in his” 


e 


* 


letter to D. said that he was unable to work the 
business and agreed that D. should buy the property 
and carry on the business and undertcok to get a 
conveyance in his favour, and stipulated that JD, 
Should bear all the expenses, carry on the business 
and pay P. a ?-anna share out of the profits, and con. 
cluded by saying that, as soon as D. paid the owner of 
the property, heshould execute a Kararnama embodying 
these conditions. D., in his letter to P., referred to the 
terms as to the agreement between the parties, and 
added that if he failed to execute the Karanama 
by a certain date he would give up all his rights in 
the property under these documents. Thereafter 
there was a conveyance of the property in favour of 
D. by the owner and P, in which it was recited that 
he transaction between P. and the owner had fallen , 
through. The Kararnama was not executed. So P, 
in 1910 instituted 2 suit claiming that he was the 
sole owner ofthe mines. In his written statement 
D. claimed that he was the owner absolute of the 
property ; that P. had no rights in the business either 
ag owner or as partner, and that as P. had failed to 
carry out the arrangement as tothe Kararnama he 
had lost his 2-anna share. P. adduced no evidence 
‘and failed to appear, whereupon the suit was 
dismissed. P. then applied for restoration and 
for permission to amend the plaint by adding 
a prayer in the alternative that D, be direct. 
ed to execute the Kararnama. The suit was re. 
stored, but the amendment was refused. In 1914 
P. withdrew the suit with liberty to bring a fresh 
suit. In 1918 P. instituted the present suite fora 
declaration that he was a partner with D, for accounts 
and for his share of the profits :— | 

Held, \1) that there was a parthership created bet. 
ween the parties on 4th February 1907, and that 
the constitution of that partnership was not made 
conditional or contingent on the execution of the 
Kararnama ; [p. 971, col. 2; p. 972, col. 2 ] 

(2) that the partnership was dissolved as the 
effect of the repudiation contained in the pleadings 
of the parties in the suit of 1910; [p 974, col. 1.5 

(8) thatthe present suit, having been brought 
more than six years after the dissolution of the 
partnership, ib was barred under Article 12^, Schedule 
[to the Limitation Act; [p. 974, col. 2; p $75, col. 1.] 

(4) that the present suit was not maintainuble by 
virtue of Order I], rule 2 of the Civil Procedure Code! 
as P.s cause of action in both the suit of 1910 and 
the present suit, was based on the contract of part. 
nership contained in the letters of 4th Febr 
1907, and as in the previous suit the relief claimed 
by him was that his right to the property might 
be established ib was not now open to him to claim 
relief on the basis that he was a partner with D. and 
entitled to a 2-anna share, [p. 976, col. 1.) 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Nellore, 
in Original Suit No. 34 of 1917, 


FACTS appear from the judgment. 

Mr. K. &rinivasa Atyangar (with him Mesars, 
K. Balasubramanya Atyar and K. Krishna. 
swav.i  Atganger), for the, Appellant.— 
The lower Court erred in holding that the 
plaintiff's suit was barned. The plaintiff did 
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not asknowledge that the defendant was a 
partner. and there sould bə no dissolution of 
partnership unless there was in the first 
place an acknowledgment of it and that was 
followed by anintimation that the partner. 
ship was not to sontinue. Inthe previous 
suit the plaintiff repudiated the partnership 
and alleged that he waa the absolute owner 
of the mines. See observations in Syers v, 
Syers (1) and Parsons v. Haywards (2). 

In any event, this suit is not governed by 
Article 120 of the Limitation Aet, Hither 
. Artisle 106, 115 or 131 applies and the suit, 
ig not, applying any of those artioles, barred, 
Here no time was fixed for the duration of 
the partnership. If the sontrast of partner. 
ghip subsisted and it sould not be determined 
by efflux of time the appropriate artiole is 
Article 106. 

The Hon'ble Mr. 8, Srínivasa Atyangar 
(Advocate-General) (with him Mr. S. Varada- 
chariar), for the Respondents.—There was a 
complete dissolution of the partnership evi» 
deneed by the pleadings put in by the parties in 
‘the suit of 1910, Hash party claimed to bs the 
absolute owner of the mines as the terms of the 
partnership sontained inthe eorrespondense 
was- not reduced toa deed of partnership, 
That is to say, the parties put an end to 
the contrast. The partnership having been 
dissolved in 191v, the present suit brought 
more than six years after that date is barred, 
In the prior suit the plaintiff offered to amend 
his plaint by adding a prayer for his share in 
the partnership and when that was disallowed 
he withdrew the suit with liberty to institute 
a fresh suit. No set terms are necessary to 
indisate.a dissolution of partnership. Syers v. 
Syers (1) relied on by the other side, though 
it proceeded on the peculiar facts of that 
ease, laid down the general proposition that 
repudiation of a partnership may be inferred 
from expressions used whioh would indioate 
the will of the parties against the continu- 
ance of the partnership. See also Pearce v. 
Lindsay (3). . 

The Artiele governing the case is the 
residuary Article 120 of the Limitation Ast, 


(1) (1876) 1 App. Cas. 174; 86 L. T. 101; 24 W.R.970, 

(2) (1862) 45 E. B. 1267; 81 L. J. Ch. 666; 8 Jur. 
(N. 8.) 474 3nd 924; 6 L. T. 628 and 62*; 10 W. R. 
5831 and 654; 4 De F. & J. 474; 136 R. R? 249, 

(3) (1860) 46 B. R. 691; 8 De Q. J, & S. 180; 142 R. 
R. 41, e 
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Artisle 105 will not apply as it does not deal . 
with oases of exclusion of a partner, It 
applies to suits for assount and share of a 
dissolyed partnership. Tha present suit is 
for declaration of the plaintiff's rights asa 
partner, It is not a suit for assount or even 
for dissolution. Artisle 131 will not apply as 
there are no periodisally recurring rights 
here. The plaintiff oan ask for the available 
reliefs only ones and not at stated periods. 
There are no susdsessive breaches here to 
attract the operation of Artisle 115, 

The suit is also barred under Order II, rule 
2, Civil Procedure Code. The plaintiff should 
have ineluded all these reliefs in the pre- 
vions suit. 


JUDGMENT, 


AiDUuR Raum, J,—The: plaintiff had an 
agreement in his favour for sale of eertain 
mica mines, the property of certain Marwaris 
of this towa. The mines are situated in 
the Distrist of Nellore. lt appears that, 
in| pursuance of that agreement, a deed of 
sale was exesuted, but it wasnot registered 
as the plaintiff was unable to find the 
entire amount of the sonsideration for it. 
Rs, 450, however, part of the consideration 
money, was recovered from him bya suit 
in the Small Cause Court. Subsequently, 
the plaintiff entered into negotiations with 
the Ist defendant, the lst respondent in 
this appeal, with respeet to the mines, I 
may mention that part of the property 
was free-hold and part of it was lease-hold. 
The term of the lease-Lold expired on 
Sist Ostober 1907. The contrast between 
the plaintiff and the Ist dofendant is 
embodied in two letters, Exhibits O and C1, 
whieh wefe exshanged between the parties 
on 4th February 1907, and the sonstrue- 
tion of those letters is one of the important 
questions for oonsideration in this suit, 
Thereafter, there was a oconveyanoce of the 
property in the name of the lst defendant, 
by the owner of the property and the 
plaintiff. The former has been described a8 
the first pendor and the latter as the 
sesond vendor. The property is conveyed 
to the Ist defendant for Rs. 1,250 and 
the dosument resites that the transaction 
between the plaintiff and the owner of the 
mines, fell through. So faras the deed of 
sale is eoneerned, there ean be no doubt 
that it purporia fo be entirely in fayour 
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of the lst defendant, the consideration being 
Ra. 1,2250. By the terms of this deed - the 
plaintiff bad no sort of interest in the property ; 
"but Exhibit I, £, e, the sale.deed, was 
undoubtedly executed in pursuanee of the 
contract between the parties as contained 
in Exhibits O and Cl, the deed of sale 
having been executed on 28th February 
1907, that is, 24 days af.er Exhibits O and 
C1 


The first question which aries is, whether 
Exhibits O and Cl constituted a partnership 
between the plaintiff and the Ist defend- 
ant from 4th February 1907, or, at least, 
from the date of Exhibit I, by whish the Ist 
defendant obtained a sonveyanse of the pro. 
perty and was thus in a position to work the 


mines. 


The learned Subordinate Judge ham held 
that there was no partnership oreated by 
Exhibits C and Ol; but what those dosun- 
ments provided was that partnership in res- 
peot of the mines was to besome operative 
only from the date when the Kararnama 
mentioned therein was executed according 
to the terms of those documents. The 
learned Subordinate Judge found that the 
time mentioned, within which the Kararnama 
was to be exesuted, was not Intended by 
tke parties to te of the esrense of the 
contrast, and no argument hus been address- 
ed to us to the contrary by the learnel 
Vakil for the defendants, Exhibit O says 
that, as the plaintiff found it diffioult to 
scarry on the business, he agreed that the 
Ist defendant should buy the property and 
sarry on buaipess there srediting the sum 
of Rs. 450 which had been recovered from 
the plaintiff by the owner of the mines by 
& deeree of the Small Cause Court, in the 
company's acscoants or ggainst the company, 
weaning by company the parinership. The 
plaintiff undertakes to get a sonveyanes in 
favour of the Ist detendant, and then pro. 
seeds to stipulate that the Ist defendant 
should tear all the expenses of the work. 
ing of the mires, carry on the bus ness, 
take 14 annas in the rupee out of tbe pro- 
fits and pay the plaintiff the balance of 2 
annas, Then, the last sentence of Exhibit C 
is in these words: “ As soon as you pay 
the amount due to Kundamdass Qarn (tke 
ower of the mines), i.e, a3 soon as you 
pay the amonutin my pressros, you ebali 
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exesute Kararnama with those conditions 
on proper stamp paper and register the 
same," Tho letter written by the lst defend. 
ant, Exhibit Cl, refers to the tarms of 
Exhibit O asto the agreement betweon the 
parties. Bat it adds: “If this is not thus 
settled within tha l5th of this month, I 
shall relinquish the same  irrespeotive of 
all the conditions you exeouted in my favour,’ 
That is to say, if he failed to exeaute the 
Kararnama within the time mentioned, he 
(ist defendant) would give up all his rights 
in the property under these doouments, Onse 
it is sonoeded that time was not intended ` 
to ba the essences of the soutract—and it 
is not suggested that the Kararnama was 
to embody any terms not already set ont in 
Exhibits O and Ol—it seams to me to follow 
that the sonstitution of partnership between 
the parties was not made conditional or 
contingent on the exesution of the Kararnama. 
The Kararnama was to besimply à memo- 
randum reducing into writing, the terms 
already settled between the parties, The 
presumption in such a sase is, that the 
contract was not a conditional one depend- 
ing on the execution of the dosument bnt that 
it was a completed contract, and the rights 
of the parties would not be postponed till 
the exeoution of the sontemplated dosument. 
The learned Pleader for the respondent refers 
to Exhibit I ap somehow or other support. 
ing his contention. But I do not think 
that Exhibit I supports tha defandani’s ease 
in this respeat atall. lam quite prepared 
to read Exhibits O, Cl and [ together, in 
order to see whether there was a completed 
contraob or not. But the whole ssheme 
seems to be that the defendant was to ba 
purshaser of the properties for Rs, 1,250 
and that Rs, 450 already paid by the 
plaintiff was to be treated on a different 
footing. It was for that reason that there 
was no mention of Rs. 450, or of the terms 
of partnership in Exhibit I. I do not 
suggest therehy that the draftsman could not 
have so drawn Exhibit I as to inalude also 
the terms of Exhibits C and Ol between 
the plaintiff and the Ist defendant in that 
document, Iam of opinion that there was a 
partnership created between the parties on 
4th February 1997, " 

Toe next question in’ this oonneation 
arises whether Rs. 450, whióh was paid by 
the plaintiff and whioh must be taken to be 
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part-of the eonsideratíon money that induced 
the owner of the mine to part with the pro- 
perty, was a eontribution towards the capital 
‘of the business or was a loan by the plaintiff 
to the-1st defendant. In my opinion Rs. 450 
was intended to be a loan, I. think the 
words of Exhibit O are clear enough, for 
what it states is, that this sum was to be 
eredited to the plaintiff in the sompany’s 
gosounts or against thesompany. If it was 
‘a contribution of eapital, it conld. not be 
oredited in his favour against the partner- 
ship, The olaim of the plaintiff is that 


“Rs, 450 was part of the capital supplied by ii 


him and, therefore, he was entitled to the 
próperty in that proportion, that is to 
gay, in the proportion of Rs. 450 to 
Rs. 1,250 paid by the lat defendant under 
Exhibit I. If that were so, there would 
have been some mention of that propor. 
tion in Exhibits O and OL Oa the other 
hand, there is no such proportion men- 
tioned and, 40 far as his share in the profits 
is sonaerned, there ia an express stipulation 
that he is to get a 2 annas share in the 
rupee, that ie, one-eighth of the profits, As 
for Rs. 450, what the parties intended was 
that that was to be re-paid to the plaintiff, 
When we look to the facta of this oase this 
view seems to be also in assordanse with 
what is likely to hava happened. The plaint- 
iff, plainly, was an impecunious man and it 
was not until a suit was filed in the Small 
Cause Court and a deorse obtained in it that 
the sum of Rs. 450 was realised from him. 
He might well have stipulated that this sum 
ought to be refunded to him. He stipulated 
that all the expenses for working the mines 
should be met by the defendant. He is to 
get & annas share of the profits, apparently 
for his services in sesaring the mine to the 
defendant, and this finds corroboration from 
the evidence of the lst defendant, who says 
in crosseexamination that it is the custom 
as regards mines to give a small share in 
the profits to the peraon who procures them. 
To the extent, therefore, of 2.&nnas there 
sannot be any doubt that the plaintiff was 
a partner. This is stated in so many words 
in Exhibits C and C1 with reference to the 
sum of Rs. 45 ', whether it was intended to 
be pla ntiff’s share of the sapital or a loan 
I mty also refer*to his statemept before 
the Listrict Registrar (Exhibit IV) where 
be ays that the defendant owed him Rs. 450 


and somplains that he had not yet re-paid 
that amount to him. :I shall now proceed 
on the basis that there was a completed son: 
traot of partnership between the parties 
in February 1907, ; 

The next question is one of limitation. 
It is fonnd by the Snbordinate Judge that 
there was dissolution of partnership by 
reason of the proceedings in the suit instit- 
uted by the plaintiff in 1910. The plaintiff 
based his claim on the terms of Exhibits, O 
add Cl, that is to say, on the clause which 
provided that, if the partnership Kararnama 
was not exeented and registered within 15th 
February 1907, the defendant would lose 
all rights in the property whieh the plaintiff 
had agreed shonld be aonveyed to him: 
Sinse no Kararnama was exesuted on that 
date, the plaintiff elaimed that he besame 
the sole owner of the mine, The defendant 
in his written statement, on the other hand, 
claimed that he was the absolute owner 


-of the property, that it was” owing to the 


lashes of the plaintiff himself: that the 
Kararnama could notbe exeouted in time, 
and that the plaintiff has no rights whatever 
with respeot to the mines either as owner or 
as partner in the business, In paragraph 
8 of the written statement it is stated: ‘As 
the plaintiff failed to carry out the arrange. 
ment effected on 4th February 1607, as the 
partnership Kararnama was not exeeated as 
intended, the plaintiff has lost his 2 annas 
share also.’ He also set up a subsequent 
arrangement whiob, if true, would stil fur- 
ther support his contention, The plaintiff 
did not appear in the suit and adduced no 
evidenee, The suit was, therefore, dismissed 
on 2nd Angust 1911. The snit was, how- 
ever, restored on the applieation of the plaint- 
iff and then be asked that he might be. 
allowed to amend the plaint by asking for 
another alternative relief, namely, in case 
the Court held that he was not absolutely 
entitled to the property, that the defendant 
should be dirested to exesute the partner- 
ship Kararnama in his favour; for ascounts 
and for 2.anftias share in the profits on the 
basis of a partnership between him and 
the defendant. That amendment, however, 
was not allowed, but the order of the Court 
disallowing the amendment is not forthsom- 
ing, #0 weare unable to find ont what the 
reasons were for not allowing the amend, 
ment, Then it appears that the plaintiff in 
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1914 applied for permission to withdraw the 
suit with liberty to file a fresh suit on the 
ground that he had been advised that the 
guit as framed was (echnisally bad, apparent- 
ly besause the amendment sought for by him 


had not been allowed. Permission was’ 


granted to withdraw the suit with liberty to 
file a fresh suit on condition that the 
plaintiff paid the eosts inourred by the defend- 
ant up to that date, on failure to pay 
the sosts hia suit was to stand TASES 
That order was passed on.20th January 1914. 
The plaintiff never paid the sosts and the 
result was the suit stood dismissed. That 
is the history of the previous litigation. 
The question is whether, upon those facts, we 
can hold that the partnership was dissolved 


as the effest of the pleadings of the parties 


in that suit, The question is not quite free 
from diffieuliy, buf, as the matter has been 
fully discussed at the Bar, do rot think 
any good purpose will be served by sonsidering 
the matter any further. Onthe whole, I 
have come to the sonelusion that there was 
dissolution. A number of rulings had been 
eited on this subject; their net effect is that 
no notice in any particular form is necessary 
to effeot a dissolution .of partnership-at-will 
in the absence of a stipulation te the oon- 
trary, Dissolution may be inferred from 
the eirsumstanoes of a ease and from the 
conduct of the parties. The leading anthor- 
ity on the subjeot is the oase of Syers v. 
Syers (1), where the Lord Chansellor (Lord 
Cairns) says: ‘There is no technicality, na 
magic as to the mode of expression. 
Similarly in Pearce v, Lindsay (3), it was 
held by Lord Chancellor Campbell and the 
Lords Justices, that the determination of an 
agreement of the nature of a partnership at- 
will might result from the animus of the 
parties towards each éther without any 
formal notice. It was argued by Mr. K. 
Srinivasa Aiyangar, the learned Vakil for 
the appellant, that there oan be no dissolu- 
etion unless there is an acknowledgment of 
" partnership, eoupled with an expression of 
desire that this. partnership should be 
terminated. In Syers v. Syers (1) the defend. 
ant alleged that the letter relied on by 
the plaintiff as stating the sompast of 
partnership, only evidenced a transaction of 
loan thus repudiating plaintiff's elaim that. 
ha was a partner. The defendant had, 
written a dottor to .the plaintiff to that effeat: 


*ab tbat time.” 


* 


and it was held that that sould not amount 
to dissolution. Lord Osirns states, “but 
when your Lordships look at that letter 
you find that it 1s a letter going entirely upon 
the theory of loan, offering to re-pay the. 
money asa loan with a share of profits in 
lieu of interest, not taking any noties of a 
partnership or of any interest in assets, 
but, rather, bearing in opposition to the idea 
of a partnership. I eannot see how that 
letter sould of itself operate as a dissolu- 
tion of a partnership whieh was repudiated 
But then he goes on to add, 
“but the answer appears to me tostand upon. 
a very different footing............ What ' it 
says in substance is this: ‘I, the defendant, 
as a matter of law, dispute that there is 
any partnership. I say that there is a 
loan and nothing but a loan; but if there is 
a partnership—if that point is desided 
against me, and if this, which is a question 
of law, is determined in favour of my oppo- 
nent, if the Court says there is a partnership 
—thev, I submit that it was effestually 
determined on the let of September by the 
letter,’ (whioh I before mentioned) “of the 
20th of August, Bat if it was not termi- 
nated by that letter, there is in this answer 
the clearest intimation that the will of the 
partner, at whose will the partnership was 
constituted, is against any sontinnanse of 
the partnership; and whether that will is 
expressed by a letter, or by an answer, or 
in any other way, is immaterial. There is 
no technicality, no magic as to the mode of 
expression.” The oase of Parsons v. Hayward 
(2) was slso much relied upon by Mr, 
Srinivasa, Aiyangar in support of his pro- 
position. Bat I do not think that it carried 
the matter any further than Syers v. &yers 
(1). What is laid down there is, ‘It is nof, 
as has been represented’ to me, a 
statement by the defendant to the plaintiff 
that he asknowledged there to have been 
& partnership, namely, a partnership-ate 
will from the Slat July 15S, and that he 
was now desirous that that should terminate, 
But it is an unfounded assertion that this 


 parinership had terminated on the 3ls¢ 


July 1859, and a continuous statement of 
the rights of him the defegdant, founded apon 
the view taken by himeelf ahd persisted in by 
himself, I cannot accept.this as Sn aoknowledg. 
ment of a. partnership. at-will anda termi. 
nation of that partnership, Ie must regard 
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it as being, what. it really is, the same 
unfounded assertion of the final termination 
of the partnership relation whieh has been 
again made by the defendant in his answer, 
and which has been the origin of this suit.’ 

Bat it is apparent from what was held 
by Lord Cairnsin Syers v. Syers (1), tbat 
repudiation of partnership may be inferred 
from expressions used in eireumstanoes whioh 
would amount to an intimation of the 
will of the party that there should be 
no eontinuanse of the partnership. Here 
both the parties sontended iu the pro- 
ceeding in the previous suit that eash of 
them was absolute owner of the property, 
and the defendant expressly stated that 
the plaintiff bad ho rights as a partner or 
as owner of the property. When eash of 
them oslaimed to be exelusive owner of 
the mines, I think they must be taken to 
bave intimated their will against any eon- 
tinuanee of partnership ; in the language of 
Lord Cairne, in Pearce v. Lindsay (8), the 
learned Lord  COhaneellor and the Lord 
Justiees inferred dissolution of partnership 
. mainly from the absence of eorrespondence 
between tke parties for a period of 
nearly nine yearr,” the nature of the part- 
: nership being sueh as to entail sor- 
re&Bpondense for the carrying on .of the 
business as eontemplated by the sontracf. 
In this ease eaoh of the parties slaimed the 
mines as his own exolusive property and one 
would be fully warranted to infer from this 
that, in ease the claim of both the parties 
was unfounded, they did not, in any event, 
intend to eontinus in partnership. In both 
Syers v. Syers (1) and Persons v. Hayward 
(2), the repudiation of patnersbip was by 
only one of the parties, the other party 
insisting throughout that he was a partner, 
That sireumstanee js enongh to distinguish 
the present ense from the fasts of those oases. 
But I think this osse is sovered by the 
prinsiple enunciated by Lord Cairns in 
‘Byers v. Syers (X), that dissolution of a part- 
nership at-will will be inferred from the date 
when the will of one of the partners is shown 
to be against the eontinuanee of the partner- 
ship. In that view, the suit will.be barred 
by limitation. ° 

It was also argued by the learned Wakil 
for the na uh that, even if there was no 
dissolution, the suit wjll be barred, inasmuch 
as the plaintiff was exeluded from partner. 


o 


Bhip from at least 1910, that is, more than six 
years before the present suit. He eontends 
that Artisle 120 of the Limitation Ast would | 
apply. I think this contention also is well 
founded. Mr. Srinivasa Aiyangar has very 
strenuously argued that Article 106 applies 
or 131 or 115. Ido not think Artiole 106 
can apply to the faeta of the oase, for it is 
not an Ártiele whioh deals with cases, of 
exelusion of a partner. It applies to suits’for 
8$ acoount and a share of the profits of a 
dissolved partnership, the time running from 
the date of the dissolution. The main object 
of the present suit is the establishment of the 
plaintiff's right as a partner, Inasmuch as 
those rights had been denied by the defend- 
ant. He does not even ask for a dissolution, 
although the Court might deorse dissolution 
if his claim was well founded and the suit 
was in time, Any way. it ia not an ordinary 
suit for an account on the basis of a dissolved 
partnership, Artisle 131 deals with suits.to 
establish a periodically recurring right, The 
time from whish the period begins to run is 
when the plaintiff is first refused the right of 
enjoyment. It is difficult to see how the pre- 
sent ease oan be said to be a ease of periodi- 
cally recurring right. Tbe plaintiff is a 
partoer ; his right is to ask for dissolution 
and aesounts, He is not entitled to ask for 
these reliefs at stated periods. There is only 
one remedy to whieh he is entitled, that is, 
to ask for aosounts and for a deoree for his 
share of the profits. The same objeotions 
would apply to the applieation of Article 115. 
There is no oase of suecessive breaches here, 
The argument of Mr. Srinivasa Aiyangar is 
that, if the contrast of partrership was sub- 
sisting and jt sould not besome extinguished 
by efflux of time—then it is a suit covered 
by Articole 106. If that argument was sound, 
then a person elaimiog to be a partner in a 
concern might take no step whatever for 
years, and practically evade limitation al. 
together, This is certainly inconsistent with 
the scheme of the Limitation Ast whioh pro- 
vides a general residuary Article for all suits 
not covered by a spesifie Artiele. That is to 
say, the Indian Legislature has laid down a 
limit of time for all suits. There is no 
Bpeeifie provision fora suit like this wherea 
person olaiming to be a partner, and whose 
rights have been repudiated by the defendant 
geeks to establish his right as a partner and 
asks for other consequential reliefs T hold, 
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therefore, that Articole 120 would apply to 
this case if there was no dissolution, and the 
„Buit would be barred as more than six years 
have elapsed from the date on which the 
defendant denied the rights of the plaintiff. 
This view, I may mention, is supported by a 
ruling of the Oalentta High Court in Dwarka 
Das Karnani v. Ohunt Lal Daga (4). 


I'am also of opinion that the plaintiffs’ 
‘present suit fails by virtue of Order IT, E 
2, Civil Proceeàure Code, corresponding 
section 43 of the old Civil Procedure Code. 
It is not necessary to discuss the rulings, 
whioh are numerous, on the question as to 
what constitutes ‘cause of action.’ That is 
to be determined with referense to the facts 
which gave rise to the previous suit, the 
scope of that suit and the reliefs that might 
then have been olaimed. The cause of action 
in the present oase is based on the sontract 
of partnership as contained in Exhibits C and 
Ol. There can be no doubt about that. The 
suit of 1910 was also, in my opinion, based 
upon that eontraet, It is clear from the 
history of that suit whieh I have already 
recited and the evidence in the oase that, 
even before that suit was instituted, the 
defendant had denied plaintiffs’ all rights 
based on Exhibits O and Ol. He denied hia 
elaim to ownership of the property and also 
that he wasa partner in the concern. It was 
under those siroumstanses that the plaintiff 
aame into Court, In his plaint he first asked 
that his right to the property might be 
established basing his claim on the terms of 
Exhibits C and O1; but if that olaim was not 
sustainable it was open to him to olaim relief 
on the basis that he was a partner of the 
defendant and’ entitled to two arfnas share 
in the properties, In fact, he did afterwards 
seek to amend the plaint by asking for reliefs 
on the basis of a partnership and it was not 
seriously disputed that sueh relief was open 
to the plaintiff even if his higher elaim was 
found to be unsustainable. I think this case 
“somes very olose to the facta of the Privy 
Couneill oase in Rangayya WGoundan v. 
Naniappa Rao (5) and I shall satisfy 
myself with only citing one observation of 
their Lordships from that judgment:— The 
agreement was the eause of nation in Suit 


(4) 12 0. W. N. 456. 
t5) 24M. 491; 6 O. W, N. 17 (P. O.) 8 Bom, L. R.. 
Ludum Pe O, J. 117; 28 I. A. 221, 


No. 73 of 1891. There was no other. The 
purchasers, it is true, sued only for posses. 
sion; but, independently of the agreement, 
they had no elaim to the possession whioh 
was refused to them, nor to the management 
which was allowed to them. The vendora 
asserted that the agreement was no longer 
in forse, The obvious course for the pure 
ohasera was to demand eompletion of it. For 
some reason or other, they did not do a», 
They did make the agreement the basis of a 
claim for possession and damages. In this 
esuit they make it a basis of a claim for ` 
transfer of the estate. But that is precisely 
what tbe Code says they shall not do." 

The result is the appeal is dismissed with 
oosta. 

Spescee, J.—I am of opinion that a part. 
nership was sreated by the exesution of 
Exhibits O and Ol and that the mention in 
the former document of "this company's" 
(that i is to say, the partnership’s) accounts 
isa very siguificant indiaation of the inten. 
tion of the contracting parties in this matter. 
I think that, by this sentence, it was intended 
that the firm should thereupon become in. 
debted to one of the partnera, namely, to the 
plaintiff to the extent of Ra. 450 whieh was 
the sum advanoed by him in the first instanea 
to the original owners of the mine. I am 
inclined to think that the exeeution of the 
Kararnama by the 15th February was, on the 
4th February 1907, intended to be a material 
condition of the eontraet as the words at the 
end of Exhibit Cl are so emphatio, namely : 

"If this is not thus settled within the 15th 
of this montb, I shall relinquish the same 
irrespective of all the conditions whieh you 
executed in my favour;" and in hig plaint 
in i PEDE suit the plaintiff in paragraph 
—— ——-0f Exhibit IX and the defendant 

(f and g) 
in paragraphs 4 and 8 of his written state. 
ment, Exhibit X, showed, that they so under- 
stood their agreement of the 4th of February, 
Bat I think that both parties subsequently 
showed by their sondust that they waived 
any right either side may have had to 
damages arising from the breaeh of this 
condition to have a forma] agreement drawn 
up within the date stated of to insist on ita 
performanse on any subsequenf date by the 
fact of the defendant taking the sale-deed, 
Exhibit I, on the 28th February and the 


“976 


INDIAN OASES, 


* m o^ 


AMALUR VENKAYYA NAIDU £, VISSA LAKSHMINARABAYYA, 


plaintiff sending, on 13th September 1897, 
.a lawyer's notice, Exhibit IIT, threatening 
“a suit to eompel the defendant to get a 
deed of partnership executed and then doing 
nothing more till he saed in February 1910 
to establish his right to the mine. The 
‘plaintiff also admitted before the Registrar 
(vide his statement Exhibit IV) that 
-he executed the sale-desd, and that 
he had no objestion to its registra- 
tion. So it is not now open to either party 
to treat the partnerthip as an incomplete 
contraof. . 
. The present suit has been brought for 
a’ deelaration of the plaintiffs title to a 
9/34tha share in the mine and to resover 
profits from the working of the mine at 
the rate of 2 annas in the rupee from 
the date of the Ist defendant's taking 
«possession of the mine and for aocounts. 
‘The lower Court has held that the plaintiff 
shas.no subsisting cause of action and has 
dismissed the suit both, as time barred and 
as barred under Order IT, rule 2, Civil 
Progedure Code, by reason of the previous 
' litigation between the parties in Original 
Suit, No. 993 .0f 1910 -on the file of the 
District Munsif cf Kavali, which was re- 
numbered às 199 of 1913 on the file of the 
Additional Distriet Munsif -of Nellore, 

< .In tho plaint in the present suit the 
plaintiff claims that he is entitled to the 
profits of the mine as they arise under 
the sontracs and states that he is advised 
that it-ia not meeessary to ask for dissolu- 
tion of the partnership or for the sale of 
the mine. But, he says, he.can olaim an 
ascount of the profits from the time that 
profits were received, and that, at any 
rate, he is entitled to ask for profits 
arising within six years from the date of 
the plaint. as. his right is one -accraing 
from day today. He states the date from 
which ‘limitation began to run as some 
time at the olose of 1915, when the let 
defendant finally refused to share the profits 
with the plaintiff. He does not allege any 
ast of expulsion from the partnership in his 
plaint, andin his evidence he admitted that he 
did not issue any notice for the payment of his 
share inthe. profits, that after the suit of 
1910 he did not demand any share in the 
profits and that.he did not goto the mine 
or do any business there, although he knew 
from ‘the beginning: that. the mine was 


9 


yielding well. If we now refer to the 
plaint in the former suit, Exhibit IX, and 
to the written statement, Exhibit X, i£ 
is olear that the plaintiff and the defend- 
ant at the timeof that suit both treated the 
-partnership as not subsisting on that date, 


. each of them claiming the mine as his own ex- 


elusive property. This partnership being 
not for a fixed term but being one terminable 
at will, after sush an expression of will, 
ft is not open, in my opinion, to the plaintiff 
to treat the partnership sontract as still 
in existence at the institution of this suit, 
seeing that the o»ntinuanoe of the relation- 
ship of partners depended on the animus 
of the parties to continue as partners, I 
hold, therefore, that the partnership was 
dissolyed at least from the date of the 
‘suit of 1910, the plaint and the written 
statement being tantamount to notice of 
dissolution served by either party on the. 
other. The present suit for an account of 
the profits having been instituted more than 
six yenara after dissolution is thus barred 
by limitation, The appellant’s eontention 
that this suit sould be treated as one 
under Artiele 131 of the Limitation Aot 
to establish a periodisal recurring right is 
not tenable, in the absence of any fixed dates 
for ascertaining profits.and paying each mem- 
ber of the firm his share, 

Then, so far as the present suib wasa 
suit to establish the plaintiffs right to a 
2.annas share in the profits and for taking 
an account, which is the substantial relief 
claimed by him in this suit, the prayer 
for deolaration being only subsidiary to the 
main relief, I agree with my learned brother 
and the qudge who tried the suit ia the 
Court below, that the anit is barred by 
Order II, rule 2, Civil Prooedurea Code, 
That rule requires that every suit shall 
include the whole of the elaim whioh the 
plaintiff is entitled to make in respect of 
he cause of action and it deslares that 
where a plaintiff omits to sue in respecte 
of, or intentionally relinquishes any portion 
of his slaim, he shall not afterwards sue 
in respect of the portion so omitted or 
relinquished. In the suit of 1910 the 
plaintiff showed by his petition for amend- 
ment (Exhibit XII) his eonoiousness that 
a olaim to share in the profits was a part 
,of the slaim arising ont of his then saute 
of dction, Asunder the original agreoments, 
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-Exhihits O and Ol, no time was fixed for 
calculation and payment of the profits, it 
must be taken that the plaintiff would be 
only entitled to a division of profits either 
on dissolntion of partnership or upon expul- 
sion therefrom. In this ease he has not 
Bhown that he has any fresh right of 
aetion owing to expulsion or dissolution 
of partnership aeeruing to him subsequent 
to the disposal of the suit of 1910; nor 
has he shown: that he ever demanded, af 
any date, between that snit and the presen 
suit, his share of the profta and that the 
defendant wrongfully refused to give him 
his share, Inthis way, the plaintiff has 
no slaim to put forward in this suit whish 
he could not have put forward in the former 
suit upon the same sause of action. The 

. Buit was, therefore, rightly dismissed and the 
appeal must also be dismissed with sosts, 


M. 0, P, 


Appeal dismissed, 


PATNA HIGH COURT. 
APPEALS FROM ORIGINAL Onpzns Nos, 63 
AND 59 or 1919, 

August 18, 1920. 

Present :— Mr, Justise Coutts and 
Mr. Justice Sultan Ahmed. 

In ArPrzAL No. 63 or 1919 
TIKAIT KRISHNA PRASAD SINGH— 
, JUDGMENT DEBTOR— APPELÜANT 
versus 
Raja WAZIR NARAIN SINGH— 
DEOREE- HOLDER—RESFONDENT, 

Ix APPRLL No. 59 or 1919 
Raja WAZIR NARAIN SINGH— 

, Pari: 108ER—DzcREE- HOLDEB— 
APPELLANT 
versus 
TIKAIT KRISTO PRA SAD SINGH 
AND OTRERS—-OPPOSITE PARTY— 


RESPONDENTS, 
Esecution of decree—Person not party to orignal or 
appellate decree, whether can ewecute decree —Appellate 
decree, whether supersedes original decree-—Limitatton 


Ac#®(IX of 1908), Sch, I, Art. 182 (2)—Appeal—Abate. . 


ment, order qf, whether final decree or order, 
E 62 


T. executed a mortgage in favour of 8, S. died and 
his widow J. succeeded to his property. J. brought 
a suit on foot of the mortgage and obtained a decree. 
T. appealed and, in addition to J., also impleaded one 
N. ase respondent who had obtained a decree that 
he was entitled to succeed to the estate of 8. in pre- 
ferenceto J. N.died during the pendency of the 
appeal and, his legal representatives not having been 
brought on the record, the appeal as against him 
abated. Subsequently, T. and J. entered into a 
compromise and the Appellate Oourt passed a 
decres in accordance with the terms of the com- 
promise. W., the legal representative of N., now 
applied to execute thé original decree obtained by 
J. and contended that limitation began, under clause 

2) of Article 182 of Schedule I to the Limitation 

ot, to run from the date on which the appeal as 
against N. had abated: 

Held, (1) that it was not open to W. to execute 
the original decree inasmuch as— 

(a) N,, through whom W. claimed, was not a party 
either to the original decree or to tha 
appellate decres ; 

(b) the original decree having merged in the 
appellate decree, was no longer capable of 
execution ; [p. 981, col. 1 & 2T 

(2) that the order ef abatement was not "a final 
decree or order" within the meaning of clause (2) 
of Article 182 of Schedule I to the Limitation Aot, 
s not give a fresh start of limitation, [p. 981, 
co 

Appeals from sa decision of the Addi. 
tional Subordinate Judge, Hazaribagh. 

In Appear No, 63 or 1919 

Messrs. P. K. Sen, Sushtl Madhab Mullick 
and Bankim Chandra Mitra, for the Appel- 
lant. 

Messrs. E, P. Jaiswal and Ambica Prasad 
Upadhya, for the Respondent. 

In Appean No. 59 or 1919. 

Messrs. Hasan Imam, K. P. Jaiswal, Hari 
Bhusan Mukherji, Harihar Prosad Sinha, 
N. O. Sinha, Ambica Prosad Upadhya 
and Atul Krishna Roy, for the Appel- 
lant. 

Messrs. P. K. Sen, Sushil Madhab Mulick 
and Bankim Ohandra Mitra, for the Respond. 
ents, 

; JUDGMENT. 

Coorrs, J.—This is an appeal against 
the order of the Additional Subordinate 
Judge of  Hasaribagh * in an exesution 
matter. The facts are somewhat complicated 
and it is necessary to state them fully. 

Raja Saroda Narayan was the holder of Gadi 
Serampure and, in the year1895, he advanaed 
money to Tikait Ram .Ohandre, who was 
the holder: of Gadi Gande, whioh, in son- 
sideration ef the loan, was mortgaged to him, 
In 1905- Raja Saroda Narayan was deslara 
to be insane and his,estate was thken over 


s + 


018 INDIAN CASES. - Rem 
TIKAIT KRISHNA PRASAD SINGH t€. WAZIR NARAIN SINGH, - ` ` 
“by fhe Court of Wards. In April 1907 this, the appeal by Rani Jagadamba i in the. 


tho Raja died leaving a widow, Rani Jaga. 
damba Kuari. She held possession of the 
estate for which, however, there was a rival 
olaimant, vts., Raja Nilkantha Narayan. On 
the 31st of March 1908 the Court of Wards, 
on behalf of Rani Jagadamba, brought a 
suit against Tikait Krishna Prasad, the heir 
of Tikait Ram Chandra, to enforse the mort. 
gage of the year 1£95, by whioh Tikait 
Ram Ohandra had mortgaged Gadi Gande 
to Raja Saroda Narayan, the husband of 
Jagadamba. This suit was No. 93 of 1908. 
On the 2nd of May 1908 Raja Nilkanthá 
Narain instituted a suit against Rani Jaga- 
damba for deslaration of his title to and 
recovery of possession of Gadi Serampure 
inolading all acquisitions made by the late 
holder.and in the ashedule to the plaint 
he mentioned, as one of the properties 
elaimed, the amount due under the mortgage 
of 1895. This suit was No. 122 of 1908. 
On the 30th of June 1910, the anit brought 
by the Court of Wards on behalf of Rani 
Jagadamba on the mortgage was desreed 
in ber-f: vour and, on the 20th of January 
1911, the final deeree was passed. Before 
the passing of the final- decree, however, 
Tiksit Krishna Prasad appealed to the High 
Court, On the -l&th of September 1911 a 
decree was passed in the suit whieh had 
‘been brought by Raja Nilkantha Narayan 
for recovery of Gadi. Serampure’ and the 
suit was desreed in full -Against thia 
deeree the Court. of Wards, on behalf of 
Rani Jagadambs, filed an appeal. On the 
9th of April 1912, Raja Nilkantha took pos- 
session in pursuance of his decree. On the 
16th of Desember 1912 Raja Nilkantha 
Narain was added by Tikait Krishna Prasad 
as a party-respondent in the appeal against 
the mortgage decree. which had heen ob. 
tained by Rani Jagadamba; Before the de. 
. gision -of the appeal, on the 26th of May 
1915, Raja Nilkantha died and, on the 17th 
of December 1915, that ir, more than six 
months after the death of Raja Nilkantha, 
the appellant Tiksait Krishna Prasad made 
an application for substitution of his heirs. 
The applieation was dropped, however, with 
the result that no substitution was made. 
On the 10th of May 1916 a deoree wag 
passed in the mortgage appeal qn the basig 
of a sompromise between Rani Jagadamba 
4nd Tikeit Krishna Prasad. Subsequent to 


EZ * 


title suit was dismissed except in regard to 

oertain Government Promissory notes. From 

that desree Rani Jagadamba has appealed to 

the Privy Couneil and the sppeal is still 
pending. 

I now come to the execution prosseding, 
On the 15th of February 1911. Rani Jaga- 
damba applied for exeeution of her mortgage- 
decree. The exeoution was stayed on the 
ae of May 1911. On the Ist of November 

913 an application was made by Raja 
Nilkantha to be snbstituted in place of Rani 
Jagadamba in the execution proceeding. ` On 
the 3rd of January 1914, the substitution 
was made and,on the 9nd Marah 1914, the 
exesution was Atriok off for want of. pro- 
secuton. On the 29th July 1917 Raja 
Nilkantba's heir, Raja Wazir Naraiv, applied 
for exeoution of tha original mortgage-decree, 
dated the 20th January 1911,: but this 
application was dismissed for want of pro- 
geontion on the 26th September 1917. On 
the 4th February 1918 another applieation 
was filed by Raja Wazir Narain for exeou- 
tion of the original mortgage-dearee and it 
is this applieation whish has given rise to 
the present appeal. In his application 
Raja Wazir Narain olaims five lakhs 
of rupees, which ineludes a sum of 
Rs. 61,000 odd whioh Raja Wazir Narain 
alleges that he paid to-a prior: deeree-holder. 
The exeention was opposed by Bani Jagadamba 
on four grounds, mainly— 

l. That Raja Wezir Narsin was not com. 
petent to exeonte the deoree. 

29. That the first desree was ineapable of 
execution and, in any ease, the applieation was 
barred by limitation. 

9. That Raja Wazir Narain should not 
have added to his decree a sum of Rs. 61 000 
odd, and 

4 That Rs. 75,000 odd had already been 
paid in part satisfaction of the desree, 

The learned Subordinate Judge found that 
‘Raja Wazir Narain stood in the shoes of 
Rani Jagadamba and was entitled to exeeuté 
any decree* which sould be exeeuted by her, 
He found, however, that the- first -deeree 
could not be exeouted at all, he assordingly 
dismissed the application, but found that the 
Raja was entitled to enforce the appellate 
mortgage deeree which had been passed on 
compromise. He also same to certain find- 
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' the Hs. 75,000 odd, but,as no arguments 
have been addressed to us in regard to these 
items, it is unnesessary to eonsider them. 
Against this order, both the deeres-holder 
and the judgment. debtor have appealed. 
So far -as the appeal on behalf of the judg- 
ment debtor is oonserned,it is against the 
decision that the Raja is entitled to enforse 
the appellata mortgage-deoree. The appli- 
cation before the Subordinate Judge was for 
execution of the. original deeree and bofh 
parties are agreed that it was beyond the 
soope of the ease whioh was then before 
the learned Subordinate Judge to desida 
that the Raja was entitled to exeoute the 
appellate decree. This appeal, whish 
appeal No. 63, must accordingly be decreed 
with .costa, 

I now oome to appeal No, 59, which is the 
appeal by thedecree-holder, The questions 
which arise in this appeal are— 

‘ 1.- Whether the original deoree is eapable 
of exeeution. 

2. Whether the application for  exoeu- 
tion of the first decree is barred by limita- 
tion, or 

3. Whether Raja Nilkantha or his son 
are competent to execute the dearee. 

The learned Subordinate Judge’s judgment 
on the first point is somewhat obscure, but 
he appears to -haye desided that, besause 
the original desree had been superseded by 
the Appellate Coart deoree, it was incapable 
of exeeution. The fasts of the sase in regard 
to this matter are that Rani Jagadamba 
obtained a decree against Tikait Krishna 
Prasad in the mortgage-suit. The Takait 
then appealed and, apparently becanse Raja 
Nilkantha had been suscessful in the title suit 
against the Rani, he had himadded as a 
party-respondent i in his appeal. More than six 
months after the death'of Raja Nilkantha 
and after the appeal as against him had 
abated, he made an application to substitute 
the heirs of Raja Nilkantha, but he did 
enot prosesute this application, the sab- 
stitution sonsequently was not.made and 
the sompromise was entered into with the 
Rani alone. The sontention of the learned 
Counsel for the appellant is, that, no substitu- 
tio having been made of Raja -Nilkanta’s 
heirs in the appeal against the mortgage- 
deeree, the Appellate Court decree was void 
a? against his heirs and as against them, 
the only deereo is the original deoree whieh, ' 


18. 


. INDIAN CASES, 
TIKAIT KRISHNA PRASAD SINGH €. WAZIR NARAIN SINGH. 


eentitled to exesute the 


r en 


. ^ 5g. lE RR f 
PM 


sonsequently, they are-entifled to wW 
Ordinarily, this would .be so, but Iam nof 
prepared to aeaept the proposition in thia 
particular case, Raja Nilkantha was suscoas: 
ful in his title. suit against the Rani; but, 
in the first plaoe, he did not obtain A 
desree giving him the mortfgage-decrea 
whish had been obtained by the Rani. All 
that he obtained was the amount due 
under the mortgage. It may be that he 
would have been entitled to sue on the 
mortgage but, in my opinion, he was. not 
mortgage-deared : 
whish had. been obtained by the Rani. If 
is trus that tbe estate did vest in him' 
by virtus of the High Court deorea but. 
he admits that if the mortgage-suit had 
failed he would not have been bound by 
that desree, and he further contends that 
he is not bound by .the desree of. the 
Appellate Court. There is, therefore, no 
mutuality and, this being so, in my opinion, 
he sannot exesute the original decree.  .: 

Moreover, even if he were entitled to: 
exesute the original decree his application: 
would be barred by limitation, The final! 
decres in the mortgage suit was passed: 
on the 20th January 1911 and the first 
application made by Raja  Nilkanthe'm 
heirs was on the 20th July 1917, This. 
application is, on the face of it, aseordingly, 
out of time; but it is sought to save limita- 
tion by the aid of Article 182 (2) of: 
the Limitation Act. By that Ártiole, where: 
there has been an appeal, limitation runs: 
from the date of the final deoree or order 
of the Appellate Court, or from the date 
of withdrawal of the appeal aud the gone: 
tention is that, so far as Raja Nilkantha- 
is aoneerned, the date whenlimitation begins. 
to run ia one of three dates, viz, the date on 
which the appeal abated by reason ofsub-: 
stitution not having been made, or the date 
on whieh the appellant ceased to proseeute: 
his applisation for substitution, or, finally, 
the date of the Appellate Court's deeree,: 
The firat of these dates is the 26th of 
November 1915; the second is the 7th of 
February 1916, ‘and the thirdis the 10th. 
of May 1916. If limitation runs from: 
any of these dates, ‘the applieation for 
execution would be withinetime. The only 
question is, whether Raja Nilkantha’s heirs’ 
ean olaim the benefit of any of them. I 
think not, First, wit regard, to the date 
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of abstement. There was no order of the 
High Court deolaring that the appeal had 
‘abated. Under Order X XII, rule 4, olause (3), 
wher, within the time limited p? law, no 
appl: sation is made for substitution the 
enit ‘shall abata against the deceased 
respondent.” Rule 11 of the same Order 
. makes the whole of the Order applicable to 
appeals, Consequently, in this sase the 
appeal, as against Raja Nilkantha and his 
heirs, abated by operation cf Jaw and nct 
on aesonunt of any final deeree or order of 
‘the Appellate Court. 
“182 (2) does not, in my opinion, apply. 
This was the view whieh was taken in 
Fazal Husen v. Raj Bahadur (1). That 
was a ense under Articole 179 of the old 
- Limitation Aot, which is exastly the same 
as the present Limitation Act, except that 
withdrawal of appeal has been provided 
for, and in that ease the learned Judges 
gaid : "It is the deeree of the Munsif whioh 
he now seeks to execute ; he contends, however, 
that elanse (2) of eolumn 3 of Artiole 179 
. applies ; : the words: are 'where there has 
been ‘an appeal, the date: of the final order 
or deeree of the Appellate Court.’ It is 
‘manifest: to us that an order by whioh an 
appealabates is not the final decree or order 
eogtemplated by that olause; it cannot be 
executed and the only extant deeree, after 
the making of such an order, is the original 
decree of the Munsif,” That ease is on 
all fours with the present oase and, in my 
opinion, it expresses the  correet view of 
‘the law. It is true that, in the ease of 
Muhammad Razi v. Karbalat Bibi (2), a 
eontrary view was expressed and the learned 
Judges relied on the oase of Mahomed 
Mehdi Bella v. Mohini Kanta’ Saha Ohowdhury 
(3). I have examined that desision, however, 
and I san find nothing in it to support the 
eonslusion, Moreover, that was nota entre 
under Article 179 and it is cn that ground 
that the learned Judges distingnished the 
ease of Fazal Husen v. Rag Bahadur (1), from 
the ease which was then before them. There 
ja alo a desision in the case of Ramgatt 
Dhar v. Nagendra Lal Ohowdhury (4) in 
. wbieh it was Leld that abatement is a 
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(2) b Ind; Cas. "473; 82 A, 186; 7 A. L. J, 58, 
(8) 34 C. 574. 
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In such a oase Artiolee 


final order. No reason, however, is given 
for that decision and, as I have already 


said, the oase of Fizal Husen v. Raj Bahadur, 


(1) expresses the sorrect view of the 
law. I am strengthened in this view by 
the decision in the sases of Batuk. Nath 
v. Munnt Det (5) and of Abdul Majid v. 
Jawahir Lal (6). These are cases of non- 
prorecution of appeals to the Privy Council 
where, by reason of the operation of the 
r$les governing the procedure in oases of 
appeal to the Privy Counsil, the appeal was 
dismissed for want of prosesntion without 
an order of His Majesty in Counoil, In 
those sases if was held that dismissal for 
non.-proseoution did not give a fresh starting 
point for limitation and the reason given 
by their Lordships waa that the appeal had 
not been dismissed by an order of His 
Majesty in Council but by operation of the 
roles. In Abdul Majid v. Juwahir Lal - (6) 
their Lordships of the Privy Counoil said: 

‘The chief matter of argument before this 
Board was a contention that the deoree 
which it is sought to enforse. had been 
eonsiruetively turned into a deoeree of „His 
Majesty in Council and assigned to the 
date of the 13th of May 1901, by virtue 
of the dismissal of the appeal for want of 
proseoution on that date, and that, therefore, 
the period of limitation was twelve years 
from the 13th of May 1901 by virtue of 
Article 160 of the Indian Limitation Aot. 
Their Lordships see no foundation for 
this ^eontention, which appears to have 
been the basis of the deoision of the 
Courts. below. . The order dismissing the 
appeal for want of prosecution did not deal 
judicially with the matterfof the suit and sould 
in no senee, be regarded as au order adopting 
or confirming the decision appealed from. It 
merely recognised, "'&uthoritatively, that the 
appellant had not somplied with the eonditiona 
under which the appeal was open to him and 
that, therefore, he was in the sáme positicn aa 
if he had not appealed atall. To put it shortly, e 
the only degree forsale that exists, is.the 
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48 28:Ind. Cas 644; 86 A. 284; 18 C. W. N. 740; 12 
A. L. J. 596; 19,0. L..J. 574: 16 Bom;- L. B. 860; 27 M. 
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16 Bom L. R. 385; 18 O` W. N. 963; 190. L. J. 696; 27 
M. D. J. 1i (1914) M. W. N, 486; 10 M. La, T. 44 1 f, 
W. 463 (P.O). 


4 


4 


us for & gontrary proposition, 
e * 


Vol. VLIII] . 


INDIAN OASES, : 


98] 


TIKAIT KRISHNA PRAS iD SINGH V, WAZIR NARAIE SINGH. 


degree, dated the 8th of April 1893, and that 
is a decree of the High Court of Allahabad, 


-The operation of this decree has never been 


stayed, and there is no deeres of His Majesty 
in Oounoil in whieh it has besome merged, 
The period of limitation applying to the 
enforcement of it, at all material times, was, 
therefore, a period of three years. The ra- 
spondents’ right is, therefore, barred by limita: 
tation,” 

Although these are not oases of abatemept, 
they are gases of dismissal for non- proseoution, 
and it appears to me that the prinsiple whish 
has been laid down in those sases must apply 
also to the present ease. The test appears 
to be whether there is any final order or 
desree of the Appellate Court whioh ean ba 
executed and, in the ease of abatement, there 
is not. It has been suggested that, if this 
view of the law be taken, the deoree holder 
is prejudieed by reason of an appellant nof 
taking steps for substitution. This, how- 
ever, is not so, Even if an appeal be filed, 
it is always opento the desree-holder to take 
out execution and, if he does not do so, he 
eannot complain if he suffers by reason of 
not exersising his rights, On the ground of 
abatemant, therefore, the appeal fails, 


There remains the question whether the 
appellant is entitled to count limitation from 
the date of the Appellate Court deoree,. The 
sontention is that, even although he was no 
party to the Appellate Court deeree, he was 
entitled to make use of the deeree, because 
there has been an appeal. It is diffieult to 
understand how the appellant san elaim this 
asa starting point for limitation and, at the 
same time, say that the Appellate Court 
deeree is not an effective decree?’ This son- 
tention of the appellants, therefore, also 
fails and -I would dismiss this appeal with 
sosts, 


SuLTAN Aumep, J.— Appeal No, 63, I agree: 
Appeal No, 59. I agree with the order 


that has been made by my learned brother. | 


I, however, desire to summarise my conolu- 
sions on the various points raised in this 
appeal. 

(1). Wazir Narain, in my opinion, sannot 
execute the original desrea when Nil. 
kantha, through whom he slaims, was neither 
a party to the original nor to the appellate 
decree. No authority has besn plased beforg 


*ebenefit of Artiele 182, Schedule 


(2). 1f Wazir Narain alaims to exeout® 
the original decree, as having stepped in th® 
shoes of Rani Jagadamba, when he must b? 
bound by the appellate desree in whish th® 
original desres is merge}, and as sush, the 
only subsisting decree capable of exesution is 
the appellate desree and not the original 
deares. Sea Kailash Ohandra Basu v. Girja 
Sundari Debi (7). 

(3). The application to exesute the original 
desres is, in my opinion, elearly barred by 
limitation. Wazir Narain cannot get tha 
I to tha. 
Limitation Aot and aealeulate the tima 
against him from the date of the abatement 
of the appeal against Nilkantha, as I am 
elearly of opinion that the order of abate. 
ment, if any, sannot, constitute “Anal order 
or dearee" within the meaning of Artiele 1:92 
of the Limitation Aet ; Batuk Nath v. Munni 
Dei (5) and Abdul Majid v. Jawahir Lal 
(6) apply in prinoiple with equal foree to 
the present onse, 

(4). It ia songht to take advantage of 
ihe date of the appellate desres to save 
limitation, and relianee has been plabad on 
Balaram Das Bhagat v. Raia Mutanda Deb (8). 
Even if the desision of Balaram Das Bhagat v. 
Raja Mukanda Deb (8) sorrestly lays down 
the law, itis slearly distinguishable, inasmuch 
as the mortgagor who wanted to exesate "the 
original deeree was a party to that deoree 
though not a party tothe appellate deoree, 
Wazir Narain, not boing a party to the 
original or to the appellate desrees, seannot, in 
my opinion, get auy benefit from the date of 
the appellate deares to save limitation. 

These were the four grounds on which this 
appeal was pressed before us and, as they 
fail, I agree that it must be dismissed with 


osts, 
Appeals dismissed. 


(7) 14 Ind. Cas, 299; 89 0. 925; 16 O. W, N. 
658. 
(8) 16 Ind. Ca5.,370. " 
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* veze ‘LAHORE HIGH COURT. 
.  SgcoNp Orvin Arrear No. 995 or 1916, 
i March 13, 1920. 
Present :——-Mr, Justice Shadi Lal and 
` Mr. Justice Wilberforee. 
` MADHO RAM-—PLAINTIFF— APPELLANT 
n Usrsus 
: NANDU MAL -—DzrgNDANT— RESPONDENT, 
Negotiable Instruments Act (XXVI of 1851), ss. 18, 
118 (a)—-Shah jog hundi, whether negotiable instru 
ment—Consideration, passing of—Preswmption— 
Appeal, second—Burden cf proof, wrong allocation of 
t~ Finding of fact, interference with. 
a i 4 


. Ashahjog hundi is a negotiable instrument and 
the presumption in favour of the passing of con. 
sideration contained in section 118 (a) of the Negoti- 
‘able Instruments Act attaches to ıt, Lp. 988, col. 2.) 

Where the question is, whether the consideration 
for & hundi did or did not pass, and the Court of 
first appeal places the burden of proof on the 
‘wrong party, its finding will not be binding on the 
‘Court of second appeal and the latter Court will 
rectify the mistake. [p. 988, col. 2.] 


t- Second appeal from the deoree of the 
Additional District Judge, Delhi, dated the 
6th January 1916, reversing that of tha 
Subordinate Judge, Ist Class, Delhi, dated 
the 27th July 1915, deoreeing plaintiff's 
-laim with costs, 

Lala Moti Sagsr, R. S., for the Appellar t. 

Mr. Abdul Razak, for Mr. B. N, Kapur, for 
the, Respordent. 

JUDGMENT,—The respondent, Nandu 
Mal, drew upon himself two  hundis for 
Rs. 2,500 each in favour of the appellant, 
Madho Ram, one on Mangser Badi 3rd, 
Sambat 1971 (5th November 1914), payable 
after 3: dayə, and the other on Mangsir 
Badi. 7th, Sambat 1971 (9th November 
1914) payable after 61 days. Oa the 15th 
Desember 1914 Nandu Mal brought an 
astion for the  eaneellation of the hwndés 
on the ground that they were without 


consideration. A week afterwards, Madho 
Ram brought a sounter-action claiming 


principal and interest on the earlier hund: 
which had fallen due. The period for 
payment on the second kundi had not then 
expired, so no action was brought on the 
strength of that kundi. 

‘Both the actions have been tried together, 
and the orasial question for determination 
in both the cases is, whether the onus as 
to consideration ley upon the drawer or the 
holder of the hurtits. The Subordinate Judge 
held that the hundis were negotiable in- 
struments, and, oouseqhently, there was a 
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statutory presumption in favour of. the 
passing of the sonsideration, as laid down 
by section 118 of the Negotiable Instrn-' 
ments Ast. In view of this finding, the 
‘Trial Judge, upon a survey of the entire 
evidense, reached the eonslasion that Nanda 
Mal had failed to prove that sonsideration 
did not pass, and he, consequently, desided 
both the suits againat Nandu Mal. The Addi- 
tional Judge, to whom Nandu Lal went 
af on appeal, has not expressly dealt. 
with the question of onus; but his judg- 
ment sontains slear indications that he was 
under the impression that it was for Madho 
Ram to prove the passing of the sonsidera- 
tion for the instruments. After reciting 
the respestive versions of the parties and 
the finding of the Trial Oourt; the learned 
Judge sets out the point for determination 
in the following terms:— The main 
question for decision is, what transaction 
was entered into between the parties, and 
what consideration passed thereon 2” He then 
states “that the question set out above ig 
a very difficult one to deside, as, upon the 
evidence, it is diffieult to say whieh side is 
really telling the whole truth” and 
proceeds to enumerate the oireumstanses 
whioh teil in favour of the version of one 
party or of that of the other. The learned 
Judge soneludes his examination of the 
evidense in these words :— 


“Upon a review of the evidence and 
the peouliar siraumstances of tho coase, Í am 
not satisfied that sonsideration passed on 
the first hundi of Mangsir Badi 3rd, sambat . 
1271, but, as regards the hund: of Mangsir 
Badi 7th I think that  sonsideration did 
pass, and find accordingly.” : 


The above extracts from the judgment of 
the Appellate Court, and more espesially | 
the last one, make it elear that the Court 
thought that if was the duty of Madho 
Ram to establish consideration for the Aundis, 
and that it was, for this reason, that the 
Court reashdd the conelusion that, while 
suecessfnl in proving sonsideration as 
regards the latter hundt, he had failed to 
satisfy the Court " that eonsideration passed 
on the first kundi, ” 

“The learned Counsel for the respondent 
contends that, when both the partiea have, 
addueed all the evidence in support of: 
their respective versions- and - the Court has", 
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` eonsidered all the material thus placed 
before it, the question of the allosation of 
‘onus is immaterial. He aesordingly urges 
that the finding cf fast arrived at by the 
lower Appellate Court should not be disturb- 
‘ed in seeond appeal, even though that Court 
may have taken an erroneous view of the bur. 
“den of proof. To this contention we oannot 
"posstbly asoede, [tseems to us perfestly eloar 
that, in eases of this sharacter, onus probandi 
‘is the most vital question between tb 

parties, and -that itis the determination of 
this question: whish settles the fate of the 
‘sade, -We have’ perused, with considerable 
‘are, the judgment ` of the Additional Judge, 
'and we find that ihe learned Judge felt 
Home difieulty in deciding whieh of the 
parties was telling the truth as regards 
‘the payment or-otberwise of the monsy in 
“Yeepeot of the kundis, It seems to us that, 


“if the learned Judge had been diatinetly - 


‘asked to answer the question whether the 
“respondent had satisfied him that the aon- 
"sideration did .not pass, his reply would 
have been in the negative. | We are assord- 
‘ingly of opinion that, if the lower Appellate 
‘Court has placed the. onus on the wrong 
“party, it is the duty.of the Court of second 
"appeal ‘to rectify the mistake, ii 

Whether “the onus was: on the drawer to 
“prove want of sonsideration does not 
require any elaborate dissussion, _besause it 
is admitted, by the learned Counsel for the 
xespondent, that the kundis in question 
must be regarded as negotiable instrumenta, 
and that the eonslusion ofthe Trial Judge 
-on this point is not open to any objestion, 
-The instrument, in respeet of whioh the 
.Additional Judge has given «his verdiot 
Against the appellant, is what is called a 
‘Shah jog hundi, which js a bill payable to 
"à Shah or banker. A kundi of this kind 
js similar, to some extent, to a eheque, erossed 
generally, whieh is payable only to, or 
through, some banker, The objest in both 
“ases is that the payment should be made 
_to a respeetable person and not to a person 
who has got hold of the inatrument in a 
'surreptitious manner. In the ease of a Shah 
‘jog hundi it is the duty of the payer to 
make inquiry before payment that the payee 
‘is’ a respectable person, so that if the hundi 
. ‘turns out to be a stolen or a lost one, or 
‘to contain a forged endorsement, the payer 
emas be ‘able to demand a refund ‘from 
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the Shah to whom the money has been 
paid by mistake. 

The terms of the instrument make it 
alear that, not only Madho Ram sould demand 
payment on the strength thereof, but also 
his endorses, provided that the latter was 
a respectable holder, that is, a man of 
worth and substanes known in the Bazar. 
The bill eould be transferred by endorse. 
ment, the only restristion being that the 
payment could be made only to a person 
of the above deseription. We sonsider that 
“it satisfies the requirements of a negotiable . 
instrument; and that the presumption in 
‘favour of the passing of sonsideration 
-attashes fo it, l 

The learned Subordinate Judge has express- 
ed his opinion that the evidence prodused 
-by the drawer is unsatisfastory and does 
not relieye him of the onus sast upon him. 


‘It seems to ua that the Additional Judge 


would have reached the sams  eoneslusion, 
had he not made a mistake in placing tho 
onus upon the wrong party. We are ag- 


.sordingly of opinion that his judgment 


must be set aside; and we, therefore, allow 
the appeal and, setting aside the deoree of 
the lower Appellate Court, restora that of the 
Oourt of first instanee with oosts through. 
out. 


Appeal accepted, 


OUDHJUDIOIAL COMMISSIONER/S 
COURT. 
First Orvin ÁPPRAL No. 5 or 1920, 
April 22, 1920, 

Present : —Mr. Stuart, A, J. O., and 
Pandit Kanhaiya Lal, A. J. O. 
MUHAMMAD ZAKI ALI KHAN 
AND ANOTHER—-PLAINTIFFS— À PPELLANTS 

versus : 
AHMAD SHAH. AND OTHER8—DEFENDANTS— 
RESPONDENTS, 

Transfer of Property Act ay of 1882), s. 60—Mort- 
gage—Equity of redemption, portion of, vested in 
mortgagee—Redemption, piecemeal, whether permissible 
—Üonstruction of document —Üompromise— Party to 
dispute giving wp rights in property albotted to the 


- other, effect of PANDEN rights of, whether affected, 
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MUHAMMAD ZAKI ALI KHAN tU. AHMAD SHAH. 


Where the equity of redemption in certain pro- 
perty vests in several persons ‘one of whom is 
the mortgagee, one of those persons cannot, under 

-gection 60 of the Transfer of Property Act, compel 

` the mortgagee to allow him to redeem the entire 
property; he can only redeem hisown share in the 

' property. [p. 985, col, 2.] 

' A Muhammadan made a Will by which he devised 
the whole 0f his property to his eldest son, Subse- 
quently, he executed a deed of gift, by which he gave 
the whule of his property to his wife in lieu of 
dower. After his death, a dispute arose between 

‘his eldest son and his widow as to their respective 
rights under the Will and the deed of gift. Tre 
dispute was compromised, and & certain portion of the 

roperty was given to the son, the rest bein 

' ‘allotted to the widow. The son executed a dee 
of relinquishment that he andhis heirs would have 

.no claim to the property allotted to the widow, The 
latter executed a similar deed of relinquishment : 

Held, that the settlement was conclusive and 
binding on the’ parties as tothe rights held by 
each of them in the estate left by the deceased, but 
that it did not refer to any rights which either of 
the parties might acquire subsequently by inherit- 
ance or any other method tof devolution. [p. 954, 
col, 2.) 

Appéal from the decree of the Bub- 
ordinate Judge, Sitapur, dated the 12th 
December 1919. 

'  Mosers, A. P, Sen, H, O. Dutt and N, C. Dutt, 
for the Appellants. 

Babu Salig Ram, for Respondents Nos. 13, 
14, 15, 17 and 18. 

The Hon'ble Pandit Gokaran Nath Misra 
and Pandit Ohand Narain Harkauli, for 


Respondent No, 19. 


JUDGMENT,—This appeal arises out 
of a suit for redemption, and the only 
question for consideration is, whether the 
plaintiffs are entitled to redeem the entire 
property mortgaged. The mortgage in 
question was effested by Musammat Hurmuzi 
Begam in favour of Haider Ali Beg on 
the. 31st January 1885 and eomprised the 
entire village Deogawan' with its hamlet, 
Madhia. 

The mortgaged property formed part‘ of 
the estate belonging to Ahmed Ali Beg. 
Ahmad Ali Beg had several sons, one of 
whom was Haider: Ali Beg, and several 
daughters, one of them being Musammat 
Kazmi Begam, the mother of the plaintiffs, 
‘He had also a wife, Musammat Hurmuzi 
Begam, On the 14th September 1861 he 
exeouted a Will, devising his entire pro- 
perty to’ his eldest son, Haider Ali Beg. 
On the 27th September 1877 he executed 
a deed of gift by yirtue of whioh he 
“gave the entire property: to bis wife, 
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Musammat Hurmuzi Begam, in lien of her 
dower. i 

On the death of Abmad Ali Beg, a 
dispute arose between Haider Ali Beg 
and Musammat Hurmuzi Begam as to their 
respective rights under the said deeds. On 
the 2nd June 1884 a compromise was 
arrived at, whereby, Haider Ali Beg agreed 
to take the six villages situated in the 
Hardoi District, with the village Nawalpur 
rd the pkulwart land in Ontubnagar in 
he Sitapur District, and relinquished all his 
claims to the remaining property, which 
was to go to Musammat Hurmuzi Begam. 
In pursuanee of this compromise, a deed 
of relinquishment, was written by 
Haider Ali Beg, agreeing, on behalf of 
himself and his heirs, to forego all his 
elaim to the entire estate other than the 
properties allotted to him (Exhibit 7). On 
ihe same date Musammat Hurmuzi Begam 
also executed a deed of relinqnisbment 
whereby she agreed, on behalf of herself 
and her heirs, to have no soneern with the 
properties awarded to Haider Ali Beg 
(Exhibit 8), By a tamlihnama oxesuted 
by her at the same time, she divided the 
greater portion of the property assigned 
to her among her sons and daughters other 
than Haider Ali Beg (Exhibit 1). 


The mortgage in question was made by 
Musammat  Hurmuzi Begam after the 
above settlement and relates to one of the 
villages awarded by virtue of that settle- 
ment to her, That settlement is sonclusive 
and binding on the parties, as to the rightg 
held by each of them in the estate left 
by Ahmed Ali Beg, deeeased, but is not 
eonalusive *as to any rights which either 
of the parties might have acquired sinca 
by inheritance or, any other mniethod of 
devolution. Musammat Hurmuzi Begam died 
on the lat December 1902. Haider Ali Beg 
died in August 1909. 


* The defendants Nos. 1 to 5 are thee 
heirs of Haider Ali Beg. Their sontention 
is that, on the deathof Musammat Hurmuzi 
Begam, their father, Haider Ali Beg, 
aequired an interest in the equity of 
redemption, andthe integrity of the mort: 

gage, made by Musammat Hurmuzi Begam 
in favour of Haider Ali Beg, was thereupon 

broken wp. The learned Subordinate Judge 

"aesspted that sontention and refused té 


* 
* 


.possessed by my 
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allow the plaintiffs to redeem more than their ` 
share, 

The deeds of relinquishment ` exécuted 
by. Haider Ali Beg and Musammai Hurmuzi 
Begam do not, in oür opinion, bear ont the 
sonstruation, whish the learned Counsel for 
the plaintiffs-appellants here seeks to plase ' 
on them. The deed executed by Musammat 
Hurmuzi Begam stated—“As everbody has . 
one day to leave this transitory world 
and. to give up his existenee, so with? a 
view to obviate the said dispute, whioh 
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in possession at her pleasure of the property 
entered in the deed of gift situated in 
the Sitapur Distriat, save the village Nawal- 
pur and the phulwari land in Qutubnagar, 
I and my heirs shall not have at any 
time any ooneern whatsoever. If I make any 
elaim, i£ shall be sonsidered void and 
illegal.” These olanses amount to nothing 
more than a disavowal of a right to olaim 
anything in contravention of the agreement. 
They do not imply a disavowal of any 
future right that might aeerue to Haider 


existed in eonsequenee of the deed of gift e Ali Beg independently of this agreement, . 


in respect of the  Karimnagar Estate, as 
well as the village Nawalpur and the 
phulwart land situated in Qutubnagar, 
son, now I, by so far 
admitting the priority of the Will, do hereby. 
of my own'aecord sovenant and deeslare 
that the ssid son shall retain possession 
of the said estate, the village Nawalpur 
and the” phulwart land, I and my heira 
shall have ‘no concern whatever with the 


Haider Ali Beg thereby, relinquished all 
alaims as against Musammat Hurmuzi Begam 
in respect of the property assigned to her; 
but that relinquishment does not involve 
the reliquishment by him of his slaim to any 
portion of the property of Musammat 
Hurmuzi Begam, if he besame entitled to 
the same on her death as one of her heirs. 
We agree with the sonstrustion. placed on 
these dosuments by the Jearned ` Subordi- 


aforesaid estate, the ‘village Nawalpar and nate Judge, and hold that the plaintiffs are 
the phulwart land, beeause I have satisfied | not entitled to redeem anything more than 
the other heirs out of the estate situated their interest in the mortgaged property. 


.in the Sitapur Distriot; possessed by me.” 


(Exhibit 8). There is nothing in this 
agreement to. show that, if ‘Haider Ali 
Beg died in the lifetime of Musammat Haur- 


muzi Begam, the latter would not haye 


Where the equity of redemption is vested 
in several persons, one- of whom is the 
mortgagee, one of those persons. eánnot, 
under seotion 60 of the Transfer of Pro. 
perty Aet, compel the- mortgagee- to ntlow 


him to redeem the entire- property. As- 
pointed out in Hamida Bibi v- Ahmad 
was settled were the rights olaimed by Husain (1), where the- integrity of the 
Haider ‘Ali Beg and Musammat Hurmuzi mortgage’ is broken up and the rights of: 
Begam ander the Will and the deed of gift one of the holders of the equity of re-- 
referred to above in the estate of Ahmad Ali demption have besome vested in the 
Beg, and rot the rights whioh one might mortgagee himeelf, the: fusion of rights 
acquire in the property of the other after the oreated renders the resort to piecemeal 
settlement, redemption as the only practical remedy 
The deed exeouted by Haider Ali Beg" available. 

similarly confined itself to a disavowal The appeal is 
of all slaims to the property assigned to sosts. 

Musammat Hurmuzi Begam, It stated— "Ag 
the said mother, having admitted the 
priority of the Will, relinquished her olaim 
to the Karimnagar Estate in the Hardoi 
District. Nawalpur and the phulwari land 
situated in Quatubnagar in the Sitapur 
District, acsepted my possession and has 
excouted an agreement to-day, so I, too, as l " | 
regards the estate and villages in the | ur 
Sitapur District, exeluding Nawalpur and E 
*tke said phulwori land; do hereby agree — | P 

and deelare that my mother ‘shall remain d 


been entitled to elaim a share in the 
property assigned to the former, for what 


' therefore, dismissed with 
Appeal dismissed, 


(1) 1 Ind. Cad, 779; 81 A. 235; 6 AL. J. 887. 
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JIWI t. SANDHI, 
v “LAHORE HIGH OOURT. 
rsr OiviL Appzat No. 1962 oy 1916, 
is . Maroh 31, 1920. 
^^ Present : Mr. Justice "LeRossigüol NT 
Mr, Justise Broadway. 
Musammat , JEW L- PLANTIER ~m 
. APPELLANT - 
versus `> 75 - 
- SANDHI 'AND OTBERS-—DRFRNDANTH — 


: — RESPONDENTS. 
x Custom unn- Sister versus Collaterals of 
aith degrae--Non-ancestral property—Mus sulman 
sapun of Jullundur Distriet, 


*- 
* 
NT 


- Among. Mussulman Rajputs of Jullundir District 
i sister id- not entitled, by custom, to succeed to 
the property of her brother as against collaterals 
ef. the sixth degree even though the property is not 
ancestral qua the, collaterals. 


i. Firat. appeal from the deeree of the Senior 
Subordinate Judge, Jullundur, dated the 
21st Marah 1916, i 
Mr, Durga Das, for Lala Mois Sagar, R. S. 
for the Appellant. 

e Méssrs.:N O., M ehra and et Dayal, for the 
Respondents. -. . 


wd JUDGMENT. —Tho uit out of whioh this 
Appeal “arises related to 1,845 kanals, 16 
marlas of Tand ‘situated ‘in village Ohomon 
6t Jullandur District. ‘The suit was brought 
by Musammat Jiwi, sister'of the last male 
owner, ” Balla, who diéd some 37 years before 
&uit..' Binoo his death his widow, Musammat 
Vital, had bèen “in ` possession, and the 
plaintiff's; cause of setion arose on lier death, 
ii, April 1915, when ‘the defendants, who 
are sollaterala in the sixth degree of Balla, 
obtained mutation in their favour. 

“The lower Court has dismissed the plaint- 
is suit for a deslaration that she is entitled 
tö ‘sucéeed’ her brother, on the ground that 
in. the tribe of the parties, wha are ‘governed 

y custom, no sustom has been established 
whereby a sister succeeds to her brother 
as against collaterals, even though the land 
in dispute.ig not proved to ba ancestral 
qua the defendants. The plaintiff has pre- 
ferred an appeal to this Court and the 
only question whish we are ealled upon to 
decide is, whether plaintiff has proved a 
custom whereby she exoludes the defendants' 
eollaterals. . The partips are agriaulturiste and 
Mussalman Rajputs and one of thp eanons 
of agrieultural Sustom is that, in regard to 
'immoveable. property, ollaterala ^ exelude 
female connestions of the propositus except 
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the widow, the-mother and, in - some enses, 
the daughter. The riwaj;-t-am of the district 
is in uncompromising conflist with the elaim: 
of the plaintiff, and, although she has ealled 
a few witnesses who make bald statements 
to the effect that sisters exelude collaterals, 
she has been unable to site in detail one 
single oase in this tribe in “whieh a sister 
has obtained sussession One ease of Mumm- 
mat Atto of village Bhatrana has been men- 
tifned, but no details are given and no 
documentary evidenee on the subjest has been 
addused. The other ease of Musammat Mina 
in village Heon, relied upon by the plaintiff 
in the Courts: below, is against her, for that 
sase waa litigated up to this Court and decided 
uahesitatingly ‘against Musammat Mina. In 
Ranjha v. Musammat Jindwaddi (1); a sase of 
Biloches in the Muzaffargarh Distrist,the sister 
did sueseed, but tha riwaj-t-am was in her 
favour and a rule of eustom obtaining amongst 
Biloshes is no confirmation of the plaintiff's 
glaim.- In Bhold v. Kahna (2) a sister was 
suosessful against solláterala -of the sixth 
degree, but the parties eonesrned- in that. 
gaso were Dogras of the Amritsar District. 
The viwaj-t-am~of that distriet appears to 
have been silent on the subject, but- the 
oase was désided in favour of the sister by 
reference to the riwaj-t-am of the Lahore 
Distriet, That decision oan avail the plaintiff 
nothing. The plaintiff, we agree with the 
Oourt below, hasaignally failed to sêkabhêh 
any suatom in-her favour. - 

lt is, however, ‘argued: that, aaah as 
the property in dispute is not aneestral qua 
the defendants, and ‘inasmueh as eustomary 
suesession is based upon the assumption that 
the land is ensestral,- the onus should have 
been plased not on the plaintiff but on the 
defendants. To this gontention, however,- we 
eannot aseede, for the plaintiff,- as plaintiff, 
was bound to prove her ease and the rswaj- 
¿t-am is against her and makes no: distinetion 
in ji^ express exelusion of sisters between 
anoastral and self-aeguired property. 

For these seasons, we dismiss this appeal 
but leave the’ parties to baar their own 
aosta, l 


Appen Biar. 


; (1) 24 Ind.Oas. 942; 104 P. R., 1914; 221 P. L. s 
1914 132,P. W. R.. 1914. 
“BA M Oas, A494; “36 P.R 1909; 82 P W.B 
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"UDAIBHAN PARTAP SINGH U. SHEORAM Jl, 
-PATNA HIGH COURT. 
: ÁPPEAL FROM ÁPPELLATE Oaper No. 42 
: or 1920. 
e August 17, 1920. 

Present :— Mr, Juatiae Coutta and 
^'^ Mr. Justice Sultan Ahmed. ` 
UDAIBHAN PARTAP SINGH— 

JupaxxxT-DEBTOR — APPELLANT 
i ` versus 
 SHEORAM JI AND eee; eee 


` Horpsrs— Rg8PONDENTS. 

Civil Procedure Code (Act"V of 198), 5. p 
Eaecution of decree — Transfer of decree~A pplication 
dismissed us time-barred— Record, return of, to Court 
passing decree — Appeal, order set aside on, effect of — 
Fortin Court, power ‘of, to proceed with execution, E 


‘ i 


ZA  décreo: ‘of the Bonares Court. was transferred 
for execution $o the -Bhagalpore Court. Before 
the- lattor Court the judgment-debtor took an 
ohjeotion that the application was barred by time: 
The objection was disallowed by the executing Court 
but was upheld on appeal. The executing Court 
thereupon dismissed the application for exeontion 
as: having been infructuous and sent the papers 
hack to the Benares Court with the certificate 
required by section 41 of the Civil Procedure Code, 
Subsequently, the High Court set aside the order 
allowing: the -objedtion “of the' judgment-debtor, 
The deoree-holder, thereupon, made an- application 


. to:the. Bhagalpore Court to proceed with the 


execution. The Court sent for the record from 
the Benares Court and proceeded with the execu. 
tion : 

Held, that the effect of the order. of the High 
Court was to put the parties in the position in 
which they were before the papers were returned 
to the Benares Oourt, and that, therefore, 
Bhagalpore Court was entitled to proceed from: 
the stage at which the proceedings in execution. 
had beón stopped | by the ‘order of the- Court of 
Appeal, the position being as‘if no certificate of the 
manner of execution had been sent under section 
41 of the Civil: Procedure Code to the : Benares 
Court. [p. 988, col. 1.]: 


Appeal from a decision ' of the Distriot 


Judge, Bhagalpore. 
Mesars. | 
Karma, for the Appellant. - 


the’ 


Bam Prosad and ` Dinesh Oh: 
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essrs, Naresh Ohandra Singh and Nitai. 


handra Ghosh, for the Respondent, . 


JUDGMENT. 

“Sovran ÀHsED, J. —This is an appeal against 
the order of the Distriet Judge of. Bhagal. 
pore, confirming the decision of the Subordi- 
late Judge, rejeeting the petition of objes. 
tion of the’appellants before us. 

The facts of the ease may be shortly 
stated. This proceeding- arises ont of an 


"P 
^» 


ud 


objeation to an applisation to oexesute q- 


Ost déareé-of^the- Bérares'zCourt- pissed: 


48) 


some time in January 1907. The deeree 
was transferred to Bhagalpore for exesution 
and reeeived there some time in Desember 
1917.. The appellant filed an objeetion 
alleging that the exeaution was barred by 
limitation, -The - objestion war, however, 
disallowed’ òn the 21st August 191 8, “but an 
appeal having been preferred against that 
order the -objestion was upheld by the Court 
öf Appeal; whish held that the applisation 
of the dedree-holder was barred by limita. 
tion. - The matter, however, same up to the 
“High Vonrt, This Court-held, om: the 26th 
Maroh 19:9, that the? applisatior was not 
barred and the resord Was remittedto the lower 
Court: In the meantime, the exesution case 
in question’ was dismissed as having been 
iüfruetuous, on the 30th November 1918, and 
the papers’ were sent baok to the -Benares 
Oourt with the requisite certificate. 

After the receipt of the records from 

the High Court, the exeouting Court called 
upon the desree-holder to take the neses: 
sary steps. On the 7th June the deeree. 
holder ‘filed an application to proseed with 
tha“exeeution, The exesution Court there. 
upon wrote to the Benares Court to return 
the resord and informed the Benares Court 
óf ihe result of the proceeding in the 
High’ Court. The Benares: Court returned 
the -papers on the 3rd July 1919. After the 
receipt of the record on the 7th July 1919, 
the Court proseeded with the execution, 
: The appellant thereupon tcok various 
objeetions which were rejected by the Sub. 
ordinate Judge. Ho preferred an “appeal to 
the learned Distriot Jadge, who also upheld 
the Subordinate: Judge. Henee this seeond 
appeal, $5 

Four points have heck urgéd by the learn. 
ed -Vakil for the appellanf, and | shall deal 
with these in the order in whish they have 
been presented'before us. 

' His first objection is that the Bhagalpore 
Oourt has no, jurisdiotion to entertain the 
exesution petition, Inasmuch as the resord 
of the ease had already been sent to 
the  Benares Court’ with the usual 
eertifioate and there was nothing left 
for the executing Court at Bhagalpore 
on which that Court could proceed. with the 
execution... In/my opinion, thia ground is 
not maintainable, inasmuch’ as, after the 
decision of the High Court, all-that had 
been done by the Subordinate Judge in 
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exesution in pursuanse to tha order of the : 


Court of Appeal had been undone by that 
desision. Therefore, the learned Subordinate 
Judge was perfestly entitled to proseed 
from the stage at whish the proseedings ‘in 
execation had been stopped by the order 
of the Court of Appeal. The fast remains 
that the Benares - Court returned the exesu- 
tion reeord just as-it had reseived it, and it 
was then that the exesuting Oourt of 
Bhagalpore proseeded with the exesution, 
In my opinion, it. comes to this, that the 
. order of tha Court of Appeal having beer 
revoked by the High Court the position 


has become as if n» certificate of the manner © 


of exesution had been sent under testion 41 
of the Code to the Benares Court. 

The sesond objection whieh has been 
raised is, that the execution petition filed on 
the 9th June 1919 was not in sontinua. 
tion-of the previous execution, This also 


iga ground whieh eannot be accepted, for: 


the reason. whioh I have already given. The 
order of the High Oonurt really put the 
parties in the.position in whieh they were 
before the sertificate was sent to the Benares 
Court, - 

The third ground taken is, that the pre- 
vious exesution was ulíra vires as no notice 
under Order XX], rule 22, was served. It 
máy be that no notise under Order XXI, 
rule 22, was served, but that objection is 
of no avail. to the appellant now, inasmuéh 
ag he: himself appeared and raised various 
objeations and, therefore, he eannot be heard 
on the plea of non-servioe, 

The fourth objestion is, that the exesu: 
tion was barred by limitation. This, again, 
is & point which, in my opinion, cannot be 
raised in this sesond appeal. The point 
was raised, before the Subordinate Judge 
but not before the Appellate Court, and the 
Court will be justified to hold that he, hay- 
ing raised it in the firat Court abandoned in 
the Appeliate Court, and onoa the point ia 
abandoned, it eannot, in mty opinion, be 
raised in  sesond appeal. These were the 
four objestions whieh have been taken on 
behalf of the appellant and. as they fail, 
thia appeal must be dismissed with sosta. ` 

Oourrs, J, — i agree? 

' "i Apngal dismissed, 
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LAHORE HIGH COURT. 
Szoonp OrviL Appear No. 2367 or.1916, 
June21, 1920. 
Present :— Mr. Ohevis, Acting Chief Justipe, 
and Mr. Justice Dandas. E 
Musammat WAZIR, DEVI AND OTH?R8S— 
DE&FERDANT3—-ÁÀPPELLANTS . 
tersus : 
RAM CHANDC-—PLAINTIFF, AND OTHERS- 


DEFENDANTS— RESPONDENT, 
$ Hindu Law-~Will, construction of —Devise in favour 
of fomale—Estate taken, 


Where a Hindu testator devises property to a 
female, the mere fact that the devigee is a female 
would not cub down the estate granted to her by 
the Will to a life-estate, The devise must be con- 
strued in the same way. as if it had been made toa 
man. Ifthe word malik is-used in the devise it 
must be presumed that an absolute estate is devised 
unless there is something in the context to qualify it, 
[p. 909, cols. 1 &.2.] 

Sesond appeal from ths deoree of the 
District Judge, Rawalpindi, dated the 8th 
July 1916, affirming that of the Senior 
Subordinate Judge; Rawalpindi, dated the 
95th January 1915, desreeing the claim. 

` Mr. M. S. Bhagat, for Bhagat .Govind Das, 
for the Appellants. 

Tbe Hon’ble Pandit Sheo Naratn, R. B. for 


the Respondents. 


JUDGMENT.—On the 28th of May 1911 
one Lal Chand is said to have exeouted a 


Will, bequeathing his property in equal ahares 
to his mother, Musammat Wazir Devi, and 
his widow, Musummat Har Devi Oa the 


12th May 1918 Musammat Wazir Davi made 
a gift of certain property left by Lal Chand 
in fevour of her daughter and daughter's 
son, The present suit has been brought 
by. Ram Obpand, an unele of Lal Ohand, 
for a deslaration that this gift shall not 
affect his reversionary righta on the death 
of the widow, Musammat Har.Devi. The first 
Court found that Lal Chand was ngb proved 
to have exesuted the alleged Will and, eon: 
sequently, Musammat Wazir Devi had no 
proprietary estate to. gift in favour of her e 
daughter. It also held that, even if the 
Will were duly executed, it did not eonfer. 
full powers of alienation on Musammai Wazir 
Devi. On these two grounds it deereed the 
suit in favour of the plaintiff. On appeal- 
by the defendan's, the lower Appellate 
Court came to no finding on the question of 
the exesution of the Will as it agreed with the 
first Uourt that the Wil] did nob convey. ad. 


To 
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‘absolute estate to Mus .mmat Wezir Devi, and 
that, therefore, she was incompetent to make 
the gift which was the subjeot of the suit. 

Musammat Wazir Devi has preferred a 
seoónd appeal to this Court on the ground 
that the Will does, in faot, confer upon her 
an absolute estate. The Will in question 
sommenses with the recital that the testator 
has had bad health for some time and does 
not expest to live; that he is in full pos- 
session of his senses and proposes to diapos¢ 
of ‘his separate property, moveable and im. 
moveable, between his wife and mother in 
the following proportions. The operative 
part ofthe Will, so far as it can be desiphered, 
as it seems to have been mash damaged by 
water, runs as follows:— 

" Meri walida wa aurat ba hiss1 misfa 
nisi ke amadni apas men taksim karke 
kharch karen aur jabiak main zinda hun main 
malik hun, bad wafat mera ke mers walida wa 
meri aurat agar mere parda men rahegi to nisf 
jaedad, mankula wa ghatr mankula, ke kulli 
ikhtiar wa milkiat meri aurat wa walida ki 
admjha jaegi. Intakal waghatra ke waqt 
gasurat unko ikhtiar hoga lihaza main chand 
kalama bataur wasit nama ba khusht khud 
tahrir kar deta hun ki sanad rahe.” 

Some slight doubt exists aa to'the astual 
word preceding the word ikhtiar, but we 
think that Counsel for the appellanta to be 
eorkest in saying that it appears to be kuli, 
Now the first Oourt considers that Musammiat 
Wezir Devi only had power to alienate in 
ease of necessity. The lower Appellate 
Court considers that the term malik when 
applied to a female in possession of moveable 
property does not necessarily mean an 
absolute owner, and that a Court, will always 
lean against considerations giving unqualified 
control to a widow. 

It is cóntended before uf, first, that the terms 
malkiat and tkhtiar must be presumed to 
sonvey an absolute estate; secondly, that this 
grant of an absolute estate cannot be limited 


eby any subsequent provisions purporting to. 


curtail the enjoyment of the .estate ; and, 
thirdly, thatthe word zarurat sannot be held 
to be equivalent to jače zirurat, f. 6, legal 
necessity. In short, that the subsequent 
clause regarding the power of alienation 
merely amplifies the terms of a previous 
grant of an absolute estate, In support of 
this view we. have been referred to several 
pathorities, Now, mno doubt tbe view 
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formerly taken in this Court was that ex- 
pressed in Rallia Ram v, Musammat Ved 
Kaur (4), vie, that it may be presumed, in 
the absense of clear indication to the soo- 
trary, that a devise of immoveable property 


_to a Hindu widow does not give an estate 


of inheritanee, but only a life-estate, or a 
widow’s estate as understood by Hindu Law. 
This view, however, oan no longer be held 
to be good law as stated. In Surajmant v. 
Rabinath Ojha (2), a Privy Couneil decision, 
&' Hindu exesuted a deed of gift, to take 
&ffeot after his death, in favour of bis wives 
and his son's widow ; the words used by him 
in describing the estate ‘bequeathed were 
malik wa khud ikhtiar. The Privy Counoil 
held that, in order to eut down the full 
proprietary rights that the word malik 
imports, something must be found in the 
eortext to qualify it; but the only faot 
relied upon was that the donee was a woman 
and a widow, and this was expressly desided 
not to suffise to eut down the full proprie- 
tary right. In Gurmukh Singh v. Makhan 
Singh (3), which was a ease of gift by a 
Hindu to his wife and mother in qual 
sharer, if was remarked that a deed in 
favour of a Hindu female is to be interprete 
ed in just the same way as any other deed 
and if the wording of the deed takenasa 
whole points to an intention to carry fall 
ownership, then full ownership, is conveyed 
just as if the benefieiary were a man. In 
Vaishno Das v. Musammat Dedki (4) the words 
malik warts hogi, as desoribing the estate oon- 
veyed by a Hindu to his daughter-in-law, were 
held by a Division Bench to be equivalent to 
the words malik ta khud ikhtiar in the Privy 
Council Allahbad desision and to sonvey 
an absolute estate; and the same 
interpretation was  plaeed on the words 
malik kamil in a oase of a devise to a 
widow desided by the Hon’ble Mr, Justice 
Shadi Lal and reported as Net Muhammad 
v. Maya Ram (5). The same interpretation 
was placed on the words sampuran malik ag 
applied to a widow in a oase reported as 


Sulochana Debi v, Jagaltarint Debi (6), In 
(1) 27 P. R. 1898. 
(2) 2 dt 84; 6 AT, J. MT 0. W. N. 231(P, 0i 18 
144; 351. A. M. 
io 11 Ind. Cas, 846; 61 P? R. 1911; 147 P. W, R, 
rj = 
(4) 214 P. "L. R. 1908. 
(5) 82 Ind. Cas; 605; 85 P, W. R. 1916, > 
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Bombay, where a testator divided his property. 


between: his: wife and? his daughter, saying: 


that one. part should be given to his daugh- 
ter Mani and after her to her 


issue, the bequest was held to be that of an’ 


absolute estate, Ohunilal Lallubhai v. Bhogi-. 
lal Lakhmtchand (7). 
clusion to be drawn, from these instances’ 
is that the word: maltk by ‘itself implies an 
absolute. estate -and the word ‘milkiaéin the 
deed now in ‘question’ is : equivalent to. 
deseribing- Musammat Wazir Devi as malik: 

: Against these aathorities:thrve eases have 
bash sited: for’. the 2*respondents, The first 
of. these ‘is. Motildl’sMethalal . y, Advocate 
General: of- Bombay (8). There it was 
held that “the ::Allihabad: Privy Counsil 
deoision did nut? dffest previous decisions, 
but that. the knowledge ‘of the testator as 
to -the:/ineidéhts.of;a. widow’s estate and 
the ordinary notions or customs of Hindua 
i&-to:be sónmidered in sonstruinga Will, In. 
ihat.sasge' the words used were: My wife 
shall: be “malik; bút- these words were 
mush qualified : by: the following provisions in 
the Will :— "o de 

: She was to carry on the igno of 
the estate with the advise of two ‘persons 
who were to appoint a good agent and in: 
ease of death of one of them another waa’ 
to be'.appointed. They were to take nation 
in ease she disobeyed the advice and the tes- 
tator’s jewelry was to be open ho periodieal 
inspestion by them. © 7" : 


16 was gathered that the teatator's inten. 
fion was not to sonvey an absolute estate; 
In a similar case, reported: as Kandarpa Nath v. 
Jogendra Nath (9), a bequest to wife and 
mother was limited by numerous provisions 


" quite inconsistent with the conveyance of an 


absolute title. In faot, alienatione, except 
of a small portion, for pious objests were 
atriotly - prohibited. The third oase cited 
Deorao v. Bapuje (10) was a Will in favour. 
of a widow desoribed-her ae pura malik, Thig 
6850 hardly ‘helps the respondents as it was 
held that the testator conveyed an absolute 
estate to his wee 


am 43 Ind. Cas. 468; 49 Bom. L. R. 980, 
'"(8) 11 Ind, Cas. 047; 80 B. 279; 18 .Bom. L, R. 


4n. 
(9) 6 Ind, Cas. 141; 12 C. L, J. 391, 
(10) 68 Ind. Cas, 195, e 
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In tbe presént:ease wé do not think that. : 

there is any presumption that the testator, as- 
suming that he did, in faot, exeonte: this 
Will, ean be presumed to have, had any in- 
tention of limiting the, estate of his mother. 
or that there is anything, in "the slear; 
wording of the Will to. lead us.to this sonalu-. 
sion. Had the beneüeiary bean, a. man «the, 
interpretation would be- elear that,-full estate 
was- sonveyed to him, -and that: he, sould. 
lienate it, and if this be coneeded, it. 
ollows that the same sonclusien must, 
be reashed although the benefisiary is E 
woman. AN 

We must, therefore, hold that: ‘the kermi of 
the. Will eonveyed an absolute estate . to. 
Musammat Wazir Devi, and, aseepting. the 
appeal we remand the ease to. the lower Ap- 
pellate,.for decision of thé other . pointe 
arising in the appeal béfore it.. Costa will: 
be costs in the cause, Stamp on: appeal to- 
this Court to be refunded. 


Appeal Mii > 


COURT OF THE BOARD OF REVENUE; 


UNITED PROVINOES.: . .:? 
Paiton No. 224 or 1918-19 'or Frzasap - 
badi Districr,— - F 
November 22, 1919, . 3 : 


Present :—Mr. Harrison, J. M, 
PARTAB DUBEY —PiAlINTIFF— 

APPELLANT 3 

tersus . 
AJ UDH IA ESTATE—Derez NDANT-— 
RESPONDENT. 

e Oudh Rent Act (XXII? of 1886), Ch. E 

lord and tenant—Tenant holding at favourable rate of 

rent—Enhancement of rent—Remedy, proper—Hes 

judicata—Prior suit between tenant and thekadar—- 

een sutt between tenant and Zemindar, whether 
arrede . - 


s E 
* 


If a tenant's rent is favourable, and deliberately 
80, the landlord's remedy is a suit under ‘Chapter 
VILA ofthe Oudh Rent Actand not a notice for 
enhancement of rent. [p. 991, col. 1.] 

The decision in a previous ' enit between a tenant 
and his Zemindar’s thekadar does not operate as 
res judicata in a subsequent suit between the tenant 
and the Zemindar, for the previous suit was not 
between the same ies or between partea undèr 
whom they claim, [ p. 991, ool, 1.] 


A 
e 


“Kol; LvIIl 
BIBI UMIUL RASUL V, BAM OHARAN OHAMAR, 


Sesond appeal from: the deeree of the 
Commissioner, Fyzabad Division, dated the 
16th April 1919, 


JUDGMENT.—This is a sesond appeal 

in a suit contesting “a. notice :of enhance. 
ment of rent. The’ plaintiff’s ease is that 
he holds on a favourable rate of rent and 
that enhanesment sannot ba offested by 
notices. If the rent is favourable, and 
deliberately so, of sourse he must suoseed, 
a3 the respondent's remedy is a suit undér 
Ohapter V1I A of the Ouih Rant Ast. 
4 Plaintiff relies on the faot that the rent 
is extremely low and that in previous 
oases, bótween him and  £hs*adars (not 
the Maharaja of Ajudhia, or the Court of 
Wards itself), this rent. has been held to 
bə favourable, The previous suite, however, 
do not Support a. plea of res judicata, for 
they were between the plaintiff and thekadars 
of the proprietor, and cannot, therefore, 
be held to have been bstween the same 
parties or between parties under whom 
they olaim. In sush a ease it is quite 
conceivable, for instanee, that the aotual 
proprietor might be able to rebut a sonten. 
tion that a rent is deliberately favourable 
while the thekadar might not. At the same 
time, thé faet that a rent had been found 
as against'a fAetadar to be favourable might 
make if incumbent on the Court to frame 
an issus on ‘the point when the aotual 
proprietor was sued, and I might, perhaps, 
have beon inolined ‘to remand au issue for 
farther findings had I not observed that 
the plaintiff has other land whieh he holds 
with spesial rights, and the low rent in 
the present ease may be fairly attributed 
to mere  negligenoe on the part of the 
proprietor rather than to deliberate favour. 
The plaintiff did not attempt to . show 
grounds for aneh deliberate favour 
but merely relied on previous deoisions 
which oould not support a plea of res 
judicata, 

In the siroumstanees, I:dismiss the appeal 
"with costs. 


Appeal dismissed, 
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PATNA HIGH COURT. 
SrcoxD Oiviu Appran No. 684 or 1920." 
July 21, 1920, 

Present :— Bir Dawson Miller, Kr., Ohief 
Juste, and Justice Sir B. K. Mulliek, Kr, 
Musammat BIBI UMTUL RASUL 
— ÁPPRLLANT 

versus. 
RAM CHARAN CHAMAR— 


RES5PONDERT., 
Limitation Act (IX of 1908),. s. 12 (81 —Appealá, 
several, from same judgment—Copy of judgment, one, 


efiled in respect of all appeuls—Haclusion of time * 


E] 


whether to be permitted. e in BA ai of all appeàls, .: 


a dI 


Itis a standing. prantios of. tho Patna High Const 
thet where niore appeals than one are presente’ 
by the same appellant from the same jadgment 
only one certified copy of the judgment need be filed. 
[p. 991, col, 2.] 

In such a case 4he time requisite for obtaining a 
copy of the judgment would be excluded under 
section 12 (8).0f the Limitation Act in computing 
the period of limitation in respect of all the appeals 
filed by the appellant, although only one copy of the 
judgment is filed for all the appeals, [p. 992, col, 1.) 


. Mr. Kailaspati, for the Appellant. hs 
^ Messrs. Fakhruddin and K. Husnatn 
for the Respondent, > 


ORDER.—The question for determination 
in this sase is, whether the time requisite 
for obtaining s copy of the judgment appemled 
from ought to, be dedueted in re8peob to 
three out of six analogous appeals presented 
by the same appellant from the same judg- 
ment in oireumstanees under whieh it was 
not necessary to file a copy of the judgment 
appealed from. 


The appellant hitotght:s six suits against 
different tenants for rent, The .suits were 
determined by the lower Oourt in ong 
judgment. From that judgment the- appel- 
lant, plaintiff in the suits, has appealed and six 
separate memoranda of appeal: have been 
filed. ; ` 


It is the standing praetice of this Conct 
that, where there are more appeale than one 
presented by the same appellant from the 
same judgment it shall Le neoessary to. 
file with the memorandum of appeal one 
erertified eopy of the judgment only. That 
was done in the present osse, and, with 
regard to. these six appeals, only one sopy 
of the judgment was obtained and only one 
eopy was filed, 


e 
+ 
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DATTATRAYA DUBGAPPA U. PUNDLIK NARAYAN, 


With regard to three of the six appeals, 
all of whieh were fled on the same day, 
no question arises beeause they are clearly 
in time after deduating, in the one ease 
in. whioh a eopy of the judgment was 
filed, the time requisite for. obtaining that 
judgment end the time requisite for obtaining 
the desree, and in the other two sases the 
time requisita for obtaining the desree, In 
the three eases now under  oonsideration, 
dedueting the time requisite for obtaining 


- the deeree but without deducting the time 
. requisite for obtaining. the judgment they, 


would be out of time by one day, and the 
question for determination is whether, in the 
eiróumstanees whieh I have just stated, 
the time requisite for obtaining a ‘copy of 
the judgment ought to be deduoeted in oom- 
puting the limitation period for .those three 
Gases. Section 12 of the Limitation Aot 


provides.in elause (3) that where. a deeree 


‘js appealed from or sought to ,be reviewed 


the time requisite for obtaining a eopy of the 
judgment on which it is founded shall also be 
exoluded. | I 
Th’ first. thing to notiee about the section ia 
that it does not limit its operation to eases 
only in which the eopy of the judgment 


- has to be filed with the memorandum of appeal, 


_.known wha 


as this won 


and this question was considered by a Full 
Bench of the Allahabad High Court in the 
ease of. Wajid Ali Shah v. Nawal Kishore 
(1) and it was there decided that, although 


it was not nesessasy that an application 


for review of judgment should be aecompani- 
ed by a sopy of the deoree or order or 
judgment sought to be reviewed, neverthe- 
less, in computing the period of limitation 
the time requisite for obtaining those doou- 
ments might properly be exeluded. if that 
is so, we have to sonsider what the situation 
in the present ase, 
m wae Togi to the plaintiff tbat one 
eopy only of the judgment. would be 


 neeessary for the purpose of proseouting 
. the six appeals, It’ was mot necessary for 
her to obtain six sopies because it was well 


& the practice of the Court was, 
namely, that one sopy slone in such a 0586 

"thia would be required. Therefore, it 
seems to me that iw obtaining that copy 
of the judgment it “cannot be said that she 


obtained it forethe exolusive purpose of any 


(1) M À 218 (F, Biji. A. W. N. (1885) 61; 8 Ind, 
: peo (5. 8.) 461,. . "E. 


one partioular appeal, A oopy of the judg- 
ment in fast was obtained for the purpose of 
each of those appeals and it was obtained as 
much for the purpose of enabling the appsl- 
lant to sonsider it as for tbe purrose of filing 
it with the memorandum of appeal which 
would have to be-done in one at least of the 
eases ; so that, in my opinion, the eopy of the 
judgment in this ease was obtained as -muoh 
for the purpose of the three appeals whish 
i* is sontended are now ont of time as it 
was for the purpose of the other appeals, 
and I think that, in these oireumstances, 
‘the ease is one which comes within the 
operation of seotion 19, slause (3) of the 
Limitation Aet. That being so, it follows, 
if my view is right, that each of these appeals 
was in time, 

Order accordingly, 


. BOMBAY HIGH COURT, 

BEGOND Oiviz APPEALS Nos. 932 vo 934, oF 

January 33, 1920, 
Present :—Bir Norman Maeleod, KT., 
Ohief Justice, and Mr. Justise Heaton, 
DATTATRAYA DURGAPPA— 
DAFENDANT—ÀPPELLANT |. 

. GANESHBHAT LINGBHAT— 
DEFENDANT-—ÀPPELLANT 
ANANT &RISHNAPPA BILGI— 
DEFENDANT— ÀPPELLANT , 

: vergus 
PUNDLIK NARAYAN PANDIT— 
PLAINTIFE— RESPONDENT IN ALL. 

Civil Procedure Code (Act V of 1908), s. 78, Sch. III, 
cl. (9)— Decree sent to Collector for execution— Sale. 
proceeds, receipt of, by Collector, whether receipt by 
ie ANE distribution ~A pplication, when to be | 
Mace, ` . Zae a "E, 


fe 


Where a decree issent to the Collector for exe. 
cution and the Collector sells the property of the 
judgment-debtor, then, as soon as the whole of the 
purohase-money agreed to be paid ab the sale ia 
paid to the Collector, it becomes assets received 
and held by the Court within the meaning of 
section 78 of the Civil Procedure Code, and an ap- 
plication for rateable distribution made after thas 
dato must be treated as out of time, [p. 994, col, 1.] 


Vo. L VIII] 
DATTATRAYA DURGAPPA €, PUNDLIK NARAYAN. 


Second appcal from the desision of the 
District Judge, Kanara, in Appeals Nos. 184 
and 185 of 19:6, amending the decree 
passed by the Subordinate Judge at Sirsi, in 


Civil Suit No. 118 of 1916. 


Mr. Y. N. Nadkarni, for Defendants 
Nos. 2 to 5. 

Mr. S. R. Bakhale, for the Plaintiff and 
Defendants Nos. 7 and 8. 

.Mr. G. P. Murdeshvar, for the Plaintiff and 
Defendant No..9. 

JUDGMENT. < 

MaCLROD, O.J.—The plaintiff obtained a 
decree in Suit No. 355 of 1910 against 
two of his debtors. In exeention of that 
desree the plaintiff attashed certain im- 
moveable property belonging to the said 
judgment-debtors. The property was put 
up for sale by the Oollestor on the 18th 


of January 1915. The whole cf the said - 


proceeds were received on the 3rd of Febrnary 
1915 and were forwarded to the Court, 
which had sent the  deoree for exsontion 
to the Collestor, on the 4th of Maroh 
1915. Thirteen -oreditors of the judgment. 
debtors applied for rateable distribution of 
the assets  reseived in exesution. The 
plaintiff had to file this suit, beeause he 
objested to five of them, the present defend. 
ants Nos. 1 to 5, sharing in the rateable 
distribution and he had to make the other 
seven parties, now defendants Nos. 6 to 12, 
as they were the other exesution creditors. 
Although, as regards defendant No. 1, it 
was held that the restoration of the appli- 
eation was correct, apparently he was not 
allowed by the Trial Court. to share in the 
distribution, and the deoree of the Trial 
Court was sonfirmed in first appeal. He 
has not appealed to us. Thenefore, as far 
as he is soncerned, his applisation to share 
inthe distribution must be eonsidered as 
refused. 

As regards the defendants Nos. 2, 3, 4 
and 5 the question is, whether they filed 
their applisation before the reseipt of the 
assets within the meaning of seation 73 
of the Civil Frosedure Code. < That sestion 
says: . Where assets are held by a Court 
and more persons than one have, before 
the receipt of such assets, made application 
to the Court for the exesution of desrees 
for the payment of money passed against 
the same judgment debtor and have not 
ebtained satisfaction thereof, the assets, 

i 68 
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After dedueting the  sosts of realization 
shall be rateably distributed among all sugh 
persons." I first draw attention to an 
obvious mistake which was made by both 
the lower Courts, viz, that olause 1 (e) 
of gestion 73 applied to the fasts of this 
oase, Both Courts seem to be of opinion 
that, in cases where the assets aome to tha 
hands of the Court by sale of immove- 
able property, applisations to share in the 
sale-proceeds must be made, in order to 
But slauke 
1 (c) of section 73 only refers to eases 
of immoveable property being sold in 
exeontion of a desree ordering the sale 
for the diseharge of an insumbrance thereon. 
It is only if there is a balanse, after 
discharging the expenses and the incum- 
branoes, thatthe balanse oan be rateably 
distributed amongst those creditors who 
have, prior to the sale of the property, 
applied to the Court. Bat where property 
has been realised in exeeution of a desrea 
other than a decres referred to in seotion 
73 (1) (c), then the important date is the 
date of the receipt of the assets by the 
Court, and the only question is whether, 
when a desree has been sent to the Collestor 
under the rules for execution and when 
the Oollestor has sold the property and 
reaeived the sale-proceeds, ib san be Baid 
that the assets are held by the Court and 
have been reseived by it. Paragraph 9 
of the Third Schedule of the Civil Prosedure 
Code lays down what the Collector should 
do when he sella the property under the 
ordera of the Court. He has to render 
acsounts to the Court of all moneys which 
come to his hands and of all charges 
incurred by him in the exersise and per- 
formanse of the powers and duties conferred 
&nd imposed on him under the provisiona 
of the Sehedule, and then he shall hold 
the balanse at the disposal of the Court. 
Therefore, the Court, on receiving an account 
from the Collector, oan direot him to pay 
what is dune to the executing  ereditors 
and the actual cash need never some into 
the hands cf the Court, So that, if tha 
appellant’s argument were  correot, it 
follows that there .would be no time 
fixed before which applisations ‘should ba 
made for rateable distripution as the 
assets might never be received by the Court 
at all. 


e 
* 
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I do not think it necessary to consider 
the question whether the Collestor is the 
agent of the Court. The word ‘agency’ 
generally arises in questions of contract. 
There ia no reason why, when the Court 
is given powers by Statute to appoint the 
Collector as its offieer to execute the 
deeree, it may not be said that the Collea- 
tor is the officer of the Oourt with sertain 
delegated powers; for instanse,he is em- 
powered to confirm the sale although he has 
mo power to set aside the sale. Sines the 
Collestor has to hold the money of the 
sale-proseeds at the disposal of the Court, 
the Court can draw against those sale- 
proeeeds and direct how they shall be dealt 
with in the same way 88 a person may 
draw sgainst his balance with his Bank. 
We must hold that when the Collestor 
receives the sale proceeds in exeontion, 
the ascets are held by the Court and have 
been received by the Court. But the assets 
are received by the Court wLen the whole 
of the purchase: money has been received, 
not when a deposit merely has been received 
according to the sonditions of sale when 
the sale takes place. But whenthe whole 
of the purohaee mney agreed to be paid 
at the sale is paid to the Collector, then, 
I think, that the purebase-money muat be 
.íremted as assets held by the Ccurt and 
received by the Oourf. Any application 


made thereafter by a judgment. creditor 
for rateable distribution must be out of 
‘time, 


. Therefore, in my opinion, these appeals 
fail and must be dismissed with costs, 


Heatoy,J.—In order that the provisions 
of section 73 of the Code of Civil Prosedure 
ean be applied, there must betwo things: 
a reseipt of assets, and a holding of those 
assets by the Oourt. When a sale of 
immoveable property in execution ig trans- 
ferred to the Ooliestor, the Oollestor or 


one of his subordinate officers actually 
receives the  sale-proseeds, and that 
is what happened in this case. Clause 9 


of the Third Sshedule to the Civil Pro. 
sedure Code lays down what the Collector 
-:has to do with the “money that he so 
receives. -1t is quite plain from this clanse 
that he is not, directed, at any time what- 
ever, to remit the money to the Court, 
]t is perfectly] true tbat he sometimes 


then ' 
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does remit tbe money, after  deduoling 
necessary sharges, to the Court; as he did 
in this sase. But whether he does that or 
not depends altogether upon the particular 
system which obtains in a partisular proe 
vinee or district. The Colleator ean just as 
well make every payment as scan the Court. 
It is  elear, therefore, that, theoretically, 
there might be—and I have no doubt that 
actually there are— oases in which the Bale- 
preceedr, 1.6, the assets, are never 


‘redeived by the Court at all in the narrow. 


sente of aestnually being paid into Court 
or to one of the officials of the Court, And 
yet, although there is no receipt of assets by 
ibe Court in the narrow Senge, 
there can be, and rightly ean be, a rateable 
distribution. Jf that is the result of the 
law—ard it ceems to me to be irevitably 
a ccesible result, and very prcperly and 
tightly a result—then the receipts by whom- 
scever they are held must be deemed 
to be beld by the Court. And they are 
very properly deened to be held by. the 
Court. beosusethey consistof money whiah 
is at the disposal of the Court and whioh 
cannot be paid to anybody exoapt under the 


. Court's orders. 


It seems to me, therefore, that in this 
ease the law shows us, and plainly shows 
us, that the 3rd of February 1915, the date 
on which the prise waa paid to the Col. 
lector, is that date before whieh applieations 
for reteable distribution were to be made 
if they were to be allowed under seotion 
72. The particular applications we are dealing 
with were not made before that date, so they 
oannot be allowed. ; 


The resulf is, that the desrees of the lower 
Court are confirmed, 


I Decrees confirmed, - 
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HEWLETT t; BEHARI LAL, 


. OUDH JUDICIAL COMMISSIONER’S 
l _ COURT. 
First Crvin Appeat No, 17 or 1919. 
June 10, 1919. 
EU :—Pandit Kanhaiys Lal, J. C., 
and Mr, Ashworth, A, J. C. 
Mz. R. P. HEWLETT AND ANOTHER— 
DEFENDANTS — APPELLANTS 
. versus 
 BEHARI LAL AND OTHERS—PLAINTIFFS 
RAMMAN —DzrgNDiNT RESPONDENTS. 
Limitation Act (IX of 1908), s. b— Appeal —Judg- 
ment, alteration of — Revision — Appeal filed subsequently 


but beyond time — Appellant doubtful as to proper course 
-—Delay, condonation of. 


A judgnient was altered at the instance of one ofthe 
defendants. The other defendants questioned the pro- 
priety of this alteration by means of an application for 
revision, and, after dismissal of this application, they 
filed the present appeal against the decree follow. 
ing upon the altered judgment. The appeal, how- 
ever, was filed beyond time counting the period 
from the date of the decree, but was within time 
if the period was reckoned from the date of the 
dismissal of the application for revision : 


e 


Held, that, as the matter was one about which 
more views than one were possible, and the appel- 
lanis might reasonably have been in doubt as to 
the course they should pursue, the delay in filing 
the appeal was excusable, 


Appeal from the dearee of the Additional 
Subordinate Judge, Lucknow, dated the 24th 
Apn 1918, 

Ohaudhri Ram Bharose Lal, for the Appel- 
lanta, 

Mr. Mumtaz Husain and Baba Har Dayal, 
for the Respondents. 

JUDGMENT.—This is anappeal from a 
desreo whioh was passed on the 24th April 
1918. The sontention of the defendants. 
appellants is, that the desree as it was 
passed on that date gave to the plaintiffs 
no eause for eomplaint; that on the 9th 
November 1918 the judgment was altered 
at the instanse of the defendant No. 4 so 
as to allow him to share in the accounts, 
and that the nesessity for contesting the pro- 
priety of that desree arose when the altera- 
tion was made, 

The defendants-appellants at. first ap- 
proaebed this Court with an application for 
revision to have the order diresting the 
alteration to be made, set aside, but they 
were unsuccessful, They then filed the pre: 
sent appeal, The right to appeal having 
asorued to them when the judgment was 
altered on the 9th November 1918, it seems 
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to us that the delay whioh has taken plaoe 
in filing the appeal earlier, should be exaused, 
It may have been open to them to file the 
appeal had they not applied to this Court in 
revision for the discharge of the order, alter- 
ing the judgment; but the judgments of this 
Court in the revision proceeding show that 
the propriety of the order making the alter- 
ation was a matter about which more than 
one view was possible, and the defendants- 


, appellants might reasonably have been in 


doubt as to the course they should pursue. 
An opportunity should, therefore, be given 
tfem to file an appeal from the desree and 
judgmentas altered and test the propriety of 
the alteration made. 

Let the appeal be, therefore, admitted 
under section 5 ofthe Limitation Ast (IX 
of 1908). As the appeal only affests the 
share claimed by Rammap, defendant No. 4, 
the valuation of whish is very small, the 
printing and translation of the papers may be 
dispensed with. Let the 28th July 1919 be 
fixed for the hearing of the appeal. 


Appeal admitted, 


CALOUTTA HIGH COURT, 
APPEAL #ROM ÁPPELLATE DEGCaEE No, 526 
or 1917, 

July 24, 1919. 
Present: — Juatiae Sir N. R. Ohatterjes, Kr., 
and Mr. Justice Duval. 
JOGENDRA NATH SINGH AND OTIHEXi— 

PLAINTIFES— APPELLANTS 
versus 
MOHANLAL KHAN AND OTHERS— 


DegrENDANTS— RESPONDENTS, 
Limitation Act (IX of 1908*, Sch. 1, Art 132 —Suit 
to recover value of paddy secured under mortgage— ` 
Limitation. 


A suit to recover the value gf paddy due under 
a mortgage-bond by the sale ofe the immoveable 
properties mortgaged, is one to enfosce payment of 
money charged upon immoveable property, the 
gnortgagee’s interest being the money valte of the 


4 
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paddy and not specific paddy. To such & suit Artiole 
182 of Schedule I tothe Limitation Act is applicable, 


Appeal against the deeree of the Sab- 
ordinate Judge, 3rd Court, Midnapore, 
dated the 16th January 1917, reversing 
the decreas of the Munsif, 2nd Court, at 
Midnapore, dated the 16th of Desember 
1915. 


Babus Jyotish Ohandra Hazra and Santosh 
K. Fal, for the Appellants. 

„Babu Mohini Nath Bose, for the Respond- 
ents, į 


JUDGMENT.—This appeal arises ont of 
a suit to recover the valne of paddy due 
upon 8 mortgage bond by the sale of immove- 
able properties mortgaged to the plaintiffs’ 
predecessor, 

The Court of first instance gave a deoree 
to the plaintiff but that desree was re- 
versed on appeal by the learned Subordinate 
Judge on the ground that it was not a 
suit to enforce payment of money charged 
upon immoveable property and that, there- 
fore; Article. 132 of the Limitation Aot did 
not apply. He relied upon the decision in 
the ense of Rask Bthart Das v, Kunjabihart 
Patra (1). Al the termsof the mortgage» 
bond, and speoially the sonditiona under whioh 
ihe mortgage was to be enforced in default 
of payment, however; do not appear from 
the report of that case, 

On the other hand, in the ease of Nil. 
money Sinha v. Hardhan Das (2), where the 
deed reoitcd that the land was given to 
aooure payment of interest in kind, Mooker- 
jee, J,, held: “ The substanee of the trans» 
action was that the land was made sesurity 
for the value of the paddy, becanse upon 
failure to deliver the paddy, the mortgagee 
would be entitled not to claim speeifia paddy 
but merely to recover the price thereof; in 
other words, the parties eontemplated that 
should it be necessary for the mortgagee to 


enforce his secprity the land would be : 


liable for the valueof the paddy payable as 
interest. In my opinion, it is a reasonable 
. onstruction of Article 132 to hold that, 
jn fi ‘case like this, the interest, whiah was 
the value of the paddy, though - variable 
from time to time, was charged upon the 
mortgaged ‘premisee.” a 
(1) 87 Ind. Cas. 807; 24 C, L. J. 818. 

(2) 2 Ind, Cas 11); 33 CO WN cerxxxiv (184) notes? 


z + 


In the present ease-the mortgage- bond 
provided that, in default of payment of the 
paddy and the interest, whioh was also pro- 
vided to be paid in paddy, the mortgagee 
would ke entitled to attach ard sell the 
mortgaged property and realise the dues, 
ard if that was insuffisient, he would be 
entitled to realise them also from other 
moveable and immoveable property of the 
mortgagor and from tis person. " It ia 


# clear that, upon failure to deliver the paddy 


the mortgagee was entitled to recover money. 
and not to elaim specifo paddy. 

We may also refer to the oases of Sripált 
Lal Dutt v. Sarat Ohandra Mondal (3), Sridhar 
Ohandra Maiti v. Ram Gobinda Jana (4) and 
to the unreported eace in Second Appeal 
No. 2556 of 1917 desided by us on the 23rd 
April 191£* in all of whish the ease of © 
Rash Bihari Das v, Kunjabihori Patra (1) was 
distinguished. 

We accordingly allow the appeal, set 
aside the desree of the lower Appellate 
Court and restore that of the Munsit. 

No order as to costa, 

Appeal allowed. 


(8) 46 Ind, Cas, 78; 22 O. W. N. 790. 
(4) 50 Ind. Cas. 608; 29 0, L. J. 368. 


*Since reported as Indra Narain Shao v. Dijabar 
Samanta, bl Ind, Cas. 840; 280, W. N. 949; 47 C, 
125, — Ed, 


BOMBAY HIGH COURT, 
ORIGINAL Cryin J'RISDICTION Suit No, 36 og: 
1918. ' 
Desember 9, 1919, ; 

T resent : —Mr. Justice Pratt. 
Tas ADVOCATE GENERAL or e: 

e BOMBAY -— PLAINTIEF 
tersus 
VITHALDAS MEGHJI—Derenps NT. 

Succession Act (X of 1805), s. 111, applicability of 
—Hindu Law— Will—Alternative bequests, validity of 
~—Defeasance of estate—Testator, power of. $ 


Section 111 of the Succession Act contains merely a 


rule of construction, and is subject to any provision in 
ae Will which miay rebut its application, ‘The intention 
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‘of the rule is, that, when there i3 a gift followed by 
b contingent gift over, the inclination of the Court is 
to interfere as little as possible with the first gift, the 
second gift being rend ase gift in substitution and 
not in remainder, where, therefore, the expressed 
intention of a testator is to create a life-estate, the 
provisions of the section cannot be invoked to convert 
that estate into an absolute estate. The section is 
applicable only where the time of the occurrence of 
an event is left uncortain,—-as, where a contingent gift 
is made to depend upon the death of the legatee. 
p. 998, col. 2; p. 999, col, 1.] 


Where a Hindu makes a bequestin favour of his ° 


widow, and on her death a gift to his daughter for 
life, and after that an alternative gift, on the one 
hand to her male issue, if any, and, on the other 
hand, in default of male issue, to a charity, the 
bequest to the male issue is void, but not the 
alternative bequest to charity. [p. 999, col. 2.] 

A Hindn testator is competent to provide for the 
defeasance of a prior absolute estate contingently 
on the happening of a future evant;—as where a life. 
estate is bequeathed to a widow with power of 
disposition during her lifetime, and after her to her 
daughter, and neither of them exercises that power. 
Tp. 999, cols, 1 & 2] 

Mr. Strangman, Advosate-Gereral, 


Mr. Kanga, for the Plaintiff. 


Sir Ohimanlal Setalvad and Mr. Tarapore. 
valla, for Defendant No. 1. 

MUN Desat and Ooléman, for Defendant 
No. 2. 

JUDGMENT.— This is a suit filed by the 
Advosate-General as representing a oharit. 
able trust—the Anathashrama—ereated by 
the Will of Hansraj Ludha. The plaint 
prayed for & deolaration of the properties 
that were the subject-matter of the trust and 
for the removal of defendant No. 1 from the 
offiae of trustee and for the administration of 
the estates of Hansraj Ludha and of his wife 
and of the trust properties. But by sonsent 
the suit has been eonfined to,one for 
dealaration aa to what properties are subjest 
to the trust and for the preparation of & 
scheme for the administratibn of the Charity, 
The defendant No, 1 is the trustee and 
supports the Advocate-(eneral, The sesond 
defendant olaims oertain properties adversely 
to, the trust and it is against him that 
the deelaration is sought. 


and 


Hansraj Ludha died at Jamnagar on the 
27th day of May 1901, leaving & widow, 


Hiravahu, and a daughter, Jivibai. His 
property sonsisted of :— 
(a) A honse in Bombay—the Ramdas 
Mala. 
(b) Two houses in Jamnagar. 4 


(o) Moveübles, consisting of 


- 


(? a funi standing in the name of s 

former wife and of Hiravahu ; 

(4) household effects and furniture ; 

(Hi) Hiravahu's Stridhau ; aud 

(iv) the assets of his business termal 

" Panji ” in hia Will, 

The provisions of Hansraj Ludha's Will 
(omitting details not relevant for tha 
purposes of this suit) are as follows : — 

The trust fund is set apart out of the 
Punji; some of the surplus is applied t3 
legacies; and the rest of the Punji, the 
Stridhan, and the fundin the wives’ names 
ani the hoasehold effests and furniture are 
given to Hiravahu absolutely by clauses 7, 5 
(a), 5 (b) and 5 (c) of the Will. The Jame 
nagar houses are given to Hiravahu absolutely. 

The Ramdas Mala is disposed of by olause 
5 (d) of the Will, under whish Hiravaha 
is given a life estate with a power of 
disposition for specified purposes in her 
lifetime. 

But all the bequests to Hiravahu are 
subjeat to alause 9, under which they are 
all deslared to be to Hiravahu for life, 
on her death to Jivibai for life and on 
Jivibai's death to her lineal male descend. 
ants, if any, and if not to the Ansthashrama 
Charity. , 

Hiravabu died a year after her husbaud, 
on the 5th of June 1902. she made no 
disposition in her lifetime of the Ramdas 
Mala but lefta Willin whioh she expressed 
her intention to conform in all respeots 
to the direstion contained in her husband'a 
Will, and then proceeded to make the follow- 
ing dispositions, 

The Mala she gives to Jivibai and in 
oase of her death without male lineal 
deseendants to charity [clause 11 (3)]. 

The Jamnagar houses to Jivibai and in 
osse ‘of her death without male dessendants 
to her sister’s sons (olause 13). 

The surplus of the Punji and the wives’ 
Khata she bestows in legacies and to other 
oharities (olanse 16). 

The Stridhan and household effests she | 
gives to Jivibai absolutely (elauses 14 and 
15)» 

. But all the bequests to' Jivibai are subject 
to a defeasance clause—slause 31 of the 
Will—in easb of her death withtut shildren, 

Jivibai died ahildless in 1912. : 

“ Now the trustee of the Anathashrama is 
the defendant No, } who ig (he exeeutor of 
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both the Wills. He has possession of the part 
of the Punji set apart for the eharity. But 
the Advosate-General olaime, for the 
sharity, the Ramdas Mala, the Stridhan, 
and the .bousehold effects, the surplus of 
he Punii and the wives’ Khata, Mr. 
‘Taraporevalla, for the trustee, supports that 

t elaim, 

As regards the Ramdas Mala the provision 
. of Hiravahu's Will is inoperative for it ia 
‘quite clear that, under the Will of Hansraj, 
'elause 5 (d), Hiravahu was givena lifb- 
interesb and a limited power of disposition 
‘during her life whieh she did not exeroise. 

The Mala is disposed of in clause 9 of 
the Will of Hansraj in the following 
words : 

' " All the property which Hiravahnu may 
not have disposed of shall acerue to Jivibai 
‘on the following conditions : Should there 
‘be Jivibai’s lineas] male deseendants the 
said property shail go down to the said 
‘lineal male deseendants but should there be 
vo lineal male dessendants of hers then 
as to my Mala which there isin Bombay 
‘and which is known as that of Vithaldas 
Ramdas, if the same should be in the same 

-*gondition in whioh it is now or as to the 
eum whieh may have been received either 
‘by the sale or mortgage thereof, the 
right thereto for life will asorne to Jivibai 
(i.e, Jivibai shall have a life interest 
therein). But after Jivibai’s lifetime the 
seid property shall not go down to Jivibai’s 
-heirs or to my heirs (but) the right in respect 

of this Mala in Bombay, in whatever form 
the came may be at that time, shall form 
‘part of the  Anattashrama Dharmada Fund’ 
whieh fund ] have set apart. " 

There is, therefore, after the death of 
"Hiravahu a gift to Jivibai for life and. after 
that an alternative gift, on the one hand 
to her male issue, if any, and, on the other 


hand, in defaultof male issue to the oharity., 


"The bequest to the male isene is void under 
the rule in Tagore case [Jctendromohun 
"Tagore v. Ganendromohun Tagore} (1) but that 
-would not affect the other alternative bequest 
to the charities: Javerbat v. Kablibas (2). 
The Ramdas,Mala ie, however, situate in 
Bombay and *the construetion of the Will, so 


‘far as it relates to this property, is, by seotion 
. (1) L A. Sup. Vol. 47 at pp. 66 & 67; 9 B.L, R. 
sn :8 W.R. 559; 2 Sath. P.O. J, 692; 3 Sur. P, C. 


T 16 B, 492; 8 Ind, Dec: (x. g.) 807, b x 


2 of the Hindu Wills Aet, made subjeot to 
sestion lll of the Indian Suesession Act. 
It is, therefore, contended that as the gift 
over to. the charities is contingent on Jivibai 
dying sonless, it sannot take effeot unless 
that event overruled before the period of 
distribation, t.e, before Hirayabu’s death ; 

in other worde, the charity ean only take 
if Jivibai died ‘sonless in the lifetime of 
Hiravahu. ` 

Sestion 111 of the Indian Succession Aat 
embodies a rule in Edwards v Edwards (3) 
whioh, though overruled in O'Mahoney v. 
Rurdett (4), has still statutory forse in India. 
But it is, at most, a rule of oonsítruotion 
and is, therefore, subjest to any other pros» 
visions in the Will whieh may rebut its 
applieation. 

The reason of the rule is that, when 
there is a gift followed by a sontingent 
gift over, the inclination cf the Court 
is to interfere as little as possible with the 
first gift. The second gift ie, therefore, read 
asa gift in substitution and not in re- 
mainder. In Illustration (d) to seotion 111 
of the Indian Suosession Aet, the legacy is to 
A for life, and after A's death to-B, and 
"in ease of B's death without ehildren" to 
O. This isan absolute gift to B. and the 
sontingent gift to O. only operates if the 
gift to B, fails owing to B.'s death in A,’s 
lifetime. But if the giftto B were expressed 
by the testator to be for life only there is 
no scope for the operation of the rule, If 
cannot be invoked to defeat the expressed 
intention of the testator and sonvert a life. 
estate into an sbsoiute estate. Again, the 
cesurrense of the event on which the son. 
tingent gift depends i is the death of B. If 
the estate of B.is not expressed to be 
a life-estate that does not suffisiently 
define the time of the event. Did the 
testator mean that B. should have a life. 
estate and that the nltima:e gift should 
take effect even if he survived A P Or, did 
the testator mean that B. should have an 
absolute estate and that the ultimate gift 
should only take effeot if B died in the life- 
time of A.P Thus, even though the death 
of B. is mentioned, the time of the event 
is left uncertain and the section comes in 


and fixes the time, But where B, is expreas- 
(3) (1862) 15 Beay. 867; 21 L. J, Oh. 824; 15 Jur. 
260; 51 E. R. 576. 92 R. R. 464. 
(4) (1874, 7 H. L. 388; 31 L. T. 705; 23 W. RB. 861; 
44 L. J, Oh. 56m, ` ; 
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ed to haye a life-estate, it is immaterial 
whether B. dies before or after A. Tle 
death of B., therefore, suffieiently defines 
the time for the ocourrenee of the event, 
This oiroumstanse exoeludes  seotion 111, 
whieh only applies where the time is left 
uncertain. The oase of Bhupendra Krishna 
Ghose v, Amarendra Nath Dey (5) is an express 
authority on this point, 

Now, in my opinion, the gift to Jiwhbai 
of the Ramdas Mala ia for life. and, that 
being so, seotion lll of the Indian Suoses. 
sion Aot would not govern the construction 
of this elanse of the Will, It is immaterial 
whether Jivibai died before or after the 
previous life-tenant, Hiravahu, It is son- 
tended that the gift to Jivibai, and after her 
to her lineal deseendante, if any, is an 
absolute gift and that, therefore, section 111 
applies. But, in the first plase, the expression 
“shall acornue to Jivibai on the following 
conditions” shows the intention was not to 
eonfer an absolute estate. And, in the second 
place, slause 9 expressly says Jivibai shall 
have a life interest, In the third plase, the 
testator wasa Hindu and it is very unlikely 
that he intended to sonfer an absolute estate 
on & woman who had passed out of his family 
by marriage. 

The Charity, therefore, is entitled to the 
Ramdas Mala. 

Next, as to the wives Khata and the 
surplus of the Panji. The absolute baquest 
to Hiravahu of these properties in clauses 
7 and 5 (b) of Haneraj’s Will is redacel 
by elause 9 of the Will by the following 
words :— 

"In like manner as regarda the several 
sums which I have dirested to be paid in gash 
io my wife Hire, if she mshoald not have 
dealt with (or disposed of) the same and if 
Jivibai should get the same and if Jivibai 
also should not have in her lifetime 
appropriated the same to her own use, then 
those sums also shall form part of this Anath- 
ashram fund." 

Hiravahu has a life-estate with power 
of disposition during her lifetime and after 
her Jivibai and if neither of them oexersiss 
that power, the property goes to tha Charity. 
Hiravahu had, therefore, no power to dispose 


(5) 34 Ind. Cas. 892; 18 Bom. L, R. 847; 43 O. 432; 
J9 M. L. T. 97; 20 O, W. N. 169; 30 M. L. J. 110; 23 
C.L. J. 169; 14 A. L J. 167; 8 L. W. 1262; (1918) 1 ff. 
We N. T8/'43 T. A. 12 (P, €.) 
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of the surplus Panji and wives! Khata bg 
Will and these must go to the Charity, 

Stridhan and household effests ara not 
oash aad, therefore, not affestel by slause 9 
of Hansraj’s Will  Hiravahu was entitled 
to dispose of them by her own Wil. By 
alause 14 she has given them to Jivibat 
absolutely. But those are eut down by clause 
3l of her Will which is as follows: ~ 

"I direst the properties bequeathed to 
Jivibai by this Will with full power ahd 
control are bequeathed on this oondition thas 
the same shall not dessend to her heirs in 
oase she dies isaueless but shall go to the funda 
for the destitute.” 

The fund of. tho destitute is Anuathashrama 
Charity. This is a defeasanse olause and it 
18 eontended that it ia inoperative as this 
part of the Will is not governed by the Hindu 
Willa Act and sestion 118 of the Indian Suc- 
cession Ast has, therefore, no applisation. 

But it is settled law that it is competent 
to a Hindu testator to provide for the 
defeasanse of a prior absolute estate gontin- 
gently on the happening of à future” event: 


Kristoromont Dast v. Narendro Krishna 
Bahadur (6). It is not the oase of 
a repugnant sondition attashed to an 
absolute gift. This clause is, there- 


fore, valid, and by virtue of it the CHarity 
is entitled to the Stridhan and household 
effects. 

I, therefore, find on the isaues:— 


(1) What is the interest of the Oharity 
under the two Willa of Hiravahu and Hansraj 
Ludha P 

Under the Will of Hansraj the Charity ia 
entitled to the Ramdas Mala, the wives’ Khata 
and the surplas of the Panji, and under tha 
Will of Hiravahu to the Stridhan and house- 
hold effects. 

(2) What interest did Jivibai take in tha 
Mala under the Will of Hansraj after the 
death of Hiravahu P , 

A life-interest after the death of Hire. 
vahu. 

(3) Whether, on the true sonstruction 
of the Will of Hansraj and in the eventa 
that have happened, tha defendant No. 2 
became entitled to the Mala as .the heir of 
divibai P 

In the negative, * 


(6) 16 C. 333; 16 I. A. 89; 12 Ind, Jar. 90;5 Sar, P, 
0, J. 285; 8 Ind, Deo. (x, 3.) 252, 
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(4) Whether the eonditions in clanee 31 of 
the Will of Hiravahu are valid and operative 
in law ? 

In tlie affirmative. 

(5) Whether the defendant No. 2 in 
the events that have happened bscame 
antitisd to all the Stridhan ornamenta in 
Bombay and Jamnagir ani all the boise- 
hold furniture mentioned in the Will of 
Hansraj P 

In the negative. 

. (6) Whether the claim of defendant No, 2, 
if any, in the said estate is not barred by the 
law of limitation P 

Unnesessary, 

As tbe Obarity is to be administered in 
Jamnagar, I do not frame a goheme. 

Decree; therefore, dedlaring that the Oharity 
is entitled to the Vithaldis Ramdas Mva, 
the balanse of the Panji, the wive's Khata, 
Stridhan and household furniture, The 
first defendant to render an a&ooount of 
his administration of the trust properties 
and to pass his accounts before the Com- 
missiover. Oost; of all parties as between 


Attorney and olistif to come out of the trust 
funds, 


Sutt decreed. 


ALLAHABAD HIGH OOURT. 
Fiasr ApeksL FROM OapER No, 143 or 1919. 
: May 22, 1:20. 
Freierni :—Mr. Justice. Piggott and 
un Mr. Jüstiee Waleh. 
B.N. W. RAILWAY Co., AND ANOTHER— 
D£gFENDANTS—AÀPPELLANTS 


Versus 
MUL CHAND —PraINT;FF—BESPONDENT. 
Carriage of goods— Goods consigned by Railway — 
Railway, liability of, for loss—Gooda not removed within 
reasonable time — Responsibility as carriers, when ceases 
—Warehouser, responsibility as — Demurrage, charge of, 
‘effect of. 


.. P.,a tradér at Agra, had consigned to him by rail, 
118 bags of chillies to bè delivered at Kasgenj. 

e consignment arrjvód in a sealed wagon on the 
lith May and wag ready for unloadingeon the 13th 
May ; the contract with the Railway expressly 
provided that the wagon should be unloaded by 
the consignee. pP. arranged with a local firm at 
‘Kasganj to take delivery on his bohalf and gent 
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them the Railway receipt on 6th or 7th May. R., 
& servant of this firm, presented himself, on the 
18th May, without the Railway receipt, and was 
permitted to unload the wagon, after doing which 
he left the bags on the Railway premises and 
went away. He tendered the: Railway receipt on 
the 22nd May and again did not remove the goods, 
On the 8lst May a member of the firm asked to be 
shown Ps goods. Bub with the exception of one 
bag, ihe remaining bags which made up the con- 
signmenb were not then on the Railway premise$, 
P. then brought the present suit against the Rail- 
way and the consignorfor damages for the loss or 
non.delivery. R was not produced as a witness, 
gor was any evidence led to prove that he did 
not in fact remove the goods, or as to the terms 
of any arrangement whereby, after unloading the 
consignment, the bags were allowed to remain on 
the Railway premises ; . 

Held, (1) that the Railway as carriers could 
nob be made liable for any loss due to the care- 
lessness or neglect ofthe consignee in not re. 
moving the goots within a reasonable time of their 
arrival at destination ; [p. 1003, col. 1.) 

(2) that,in the absence of any explanation of 
the delay between the 13th May when the goods 
were unloaded and the 22nd May when the Rail- 
way receipt was produced, the liability of the 
Railway as carriers had ceased ; [p 1004, col. 1 | 

(3) that, in the absence of evidence, express or 
implied, of any arrangement with the Railway, there 
was no liability incurred by the Railway as ware- 
housers, and the mere fact that a charge was made 
for demurrage would not necessarily give rise 
to such an implication. [p. 1004,col.1.] ` 


Appeal from an order of the District Jadge, 
Aligarh. 
Mr. B. E. O'Oonor, for the Appellants. 
Tre Hon'ble Dr, T. B. Sapru and the Hon'b'e 
Mr. N. P, Asthana, for the Respondent. 
JUDGMENT,.—This is a suit brought by 
Lashmi Moolekand, a trader of Agra, azainst 
the Bengal and North Westarn Railway, in 
the Court of the Subordinate Judge of Aligarh, 
for Rs. 2,060, damages for fhe loss or non. 
delivery of 213 bags of, ehillies consigned 
to him by a trading firm of the nama of 
Bharose Potdar of Darbhanga Distciat. The 
latter firm were joined as defendants toge- 
ther with the Rohilkhand and Kumann 
Railway, but both these defendants obtain- 
e? judgment in their favour in the Tria 


' Qonrt. < 


The sause “of action alleged ia the plaint 
was that the defendant's servant negligertly 
pointed out the wrong bags at the destina- 
tion of the sonsignment, and that the son. 
signment was thus not delivered. It is not 
alleged to whom this demonstration was 
made, nor to whom the eonsigument was ig 
fħot .delivered, “but the breash of duty is 


alleged to have taken place on the 22nd, 


r 
- 
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Of May. The Subordinate Judge dismissed 
the suit, The District Judge, treating it as 
an action for non.delivery, held thatthe de- 
fendants were liable and remanded the suit 
for the amount of damages to be aseertained. 
Against this order an appeal has been brought 
to the High Court. The learned District 
Judge says truly that the fasts are not in 
dispute. They are more fully stated in the 
judgment cf the Trial Court, and, though no 
finding of that Court has been overruled by 
the lower Appellate Court, the judgment 
under sppeal does not in some respests set 
out the fasts whioh were proved in evidence, 
We, therefore, looked into the evidense in 
order to supplement the findings contained 
in the lower Appellate Court'a judgment, 
The net result of the uncontradieted evidence 
and of the findings of the lower Appellate 
Court may be thus summarised. 

The goods were despatohed by the Bengal 
aod North. Western Railway on the terms 
of a consignment note signed by the oon- 
signors on the 3rd of May. The bags were 
marked with identifisation letters and were 
noted on the sonsignment to ba in some res- 
peste defective through damp and want of 
repair. They were sent in a sealed van over 
the Bengal and North-Western Railway and 
the Rohilkhand and Kumaun systems to 
Kasganj Station on the Rohilkhand and 
Kumaun Railway. The sealed van arrived at 
Kasganj Station on the night of the 11th May, 
in the same condition as it had been despateh- 
ed and it was placed in the goods-shed 
ready for unloading on May 13th. 

The position from this point requires to 
be sarefully considered. The evidense is 
scanty, bub for this the plajntiff is to 
blame. 
suspision of having intentionally kept bask 
evidence which it was insumbent on him to 
produse, We know, however, that the plaint- 
iff resided and earried on business at Agra. 
To suit his own eonvenienss he had ordered to 
this sonsignment of shillies to be delivered at 
Kasganj intending to sonvey it thenee to Agra 
in oarts, He had made arrangements with 
a Icoal firm at Kasganj to take delivery 
for him. The Railway receipt had to be 
sent by the sonsignor to the plaintiff and 
by the plaintiff to his agents at Kasganj. 
It is possible that there may have been 
delay in the arrival of the Railway reseipt 
but eyed if there was no more than °gcsi- 
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Indeed, he is under a very strong: 
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dental delay the plaintiff'a own dd 

5 
a matter of fast, there is a note in the 
evidence that the Railway  reseipt had 
been posted from Agra to Kasganj on the 6th 
or 7th of May. It ought to have arrived there 
in ample time to enable the plaintiff's agents 
to produce it and take delivery on the 13th of 
May, when the wagon containing the eon. 
signment was placed in the goods.shed ready 
for unloading. The wagon was sesled and, 
obviously, the Railway Company's servants * 
hed no authority to break those seals or to 
empty the wagon in the. absenee of the 
plaintiff or some authorised agent of the 
plaintiff, The contract expressly was that 
the wagon should be unloaded by the oon- 
signee. Now, itis a serious matter for a 
wagon fo be left standing in a Railway 
gooda-shed, more partianlarly if, as was pro- 
bably the case here, the wagon is the property 
of another Railway Administration. Un. 
doubtedly, if the sonsignee had taken no 
steps to unload the wagon fore ght or nine days 
after its arrival in the goods.shed he would 
have found himself liable not only” for 
ordinary demurrage in respest of goods 
lying in a Railway shed, but to heavy 
charges on aesount of the Railway wagon 
whioh had been kept standing nnnesessarily 
and prevented from earning money for the 
Railway Administration whieh owned it. The 
Railway Company were olearly entitled to re. 
fuse to allow the goods to be unloaded exsept 
upon produotion of the Railway receipt, so that 
the unloading and the actual delivery of the 
goods and their removal from the Railway 
Station premises might take place at onee. It 
is, however, a matter of common experienge 
that Railway Companies aro always ready 
to meet the convenience of their cus'omers 
in matters of this sort. It is elear from the 
evidence that one Reoti Ram, a commission 
agent, carrying on business at Kasganj, who 
was acoustomed to ast for various firms in 
&his matter of thking délivery of goods and 
who was employed to take delivery of thia 
particular consignment by the loea] firm who 
were asting as agents for the plaintiff, pró. 
sented himself at the Kasganj Goods Offise 
on May, the lsth, and “asked to be allowed to 
unload the wagon. He Waa pormilted to do 
thison his addusing prima facis evidónse of 
his being in sor munieation with the proper 
parties in that he was able to mention the exaet 
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number of sacks making up the sonsignments, 
The important point, however, is that the 
permission given to Reoti Ham to unload the 
goods without presenting the Railway receipt 
was of the nature of a sonsession. The 
Railway Company, to judge from the notice 
issued in the present sase, ordinarily assumes 
that any goods left on their premises through 
delay on the part of the consignes in taking 
delivery are left there at the owner's risk, but, 
whatever may bethe general rules, it seems 
obvious that Reoti Ram, having obtained 
permission to unload the wagon, wis ander g 
peouliar obligation to see to the safe sustody of 
the sonsignment pending its removal from 
the Railway premises. Moreover, there is no- 
thing in the evidence to show that Reoti Ram 
would not have been permitted to remove the 
consignment at once if he had shown any 
anxiety to do so. Perhaps, an Indemnity Note 
of some sort would have had to be executed 
by the losal firm whieh employed Reoti Kam, 
but there i$ certainly nothing to show that it 
was the Railway Company's fault that the 
goods lay on their platform for a single day 
after May the 13th or, indeed, that they 
actually did so. All we know is that Reoti 
Ram eventually presented the Railway 
reseipt on May the 220d. He handed it 
over to the Goods Olerk, duly endorsed with 
a 'slear receipt for the entire sonsigument of 
113 bags of chillies. He then went away to 
his employers, acd there he seems to have 
made a statement whish ought never to have 
been admitted in evidence, as, in the absence 
of Reoti Ram from the witness-box, it was 
pure hearsay. All we know ir, that, in conge- 
quence of something Reoti Ram had said, one 
Jhamman Lal arrived at Kasganj Railway 
Station on May, the 31st, and aeked to see 
the plaintiff's goods, The bags or saoks 
which had made up the plaintiff's consign. 
ment of shillies were not then on the platform 
or on the Railway premiser, with the possible 
exception of one single sask, but this cireum- 
stance is obviously frrelevané on the question 
of the liability of the Railway Company, 

We have to consider, in the first place, why 
the Railway receipt was not presented until 
May, the 22nd. This may eonseeivably have 
been due to pure negligence on the part of 
tho losal firm who, were aeting as tbe plaintiff’s 
agents. It seqms at least equally probable, 
if not more so, that the Railway reseipt had 
reached Kasganj beforg May, the 13th, and 
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was being delihsrately kept back as part of 
a swindls whish was perpetrated on tha 
plaintiff by the removal of his saeka, osp- 
taining batter quality chillies, for the benefit 
of some other person, but for which it was 
hoped ultimately to make the Railway oom- 
pany liable. However this may be, it seems 
out of the question for the plaintiff to 
obtain a decree inthis suit when he has not 
put Hsoti Ram into the witness box, when 
the has not proved that Reoti Ram did not 
in fast remove the whole of his saonsignment 
of shillier, and when he has given no evidence 
whatsoever as to the terms; of the arangement 
according to which the baga of shillies were 
allowed to remain on the Station premises 
(assuming that they wera so allowed to re- 
main) after Reoti Ram had unloaded them 
from the wagon. 

These considerations are sufficiently obvious 
and have not really been met in argument on 
behalf of the  plaintiff.respondent. What 
was pressed upon us on hia bebalf was that 
we ought to treat tha judgment under appeal 
aa having recorded eertain findings: of fast, 
trest these findings as binding upon us and 
give the plaintiff a desree on the strength of 
them. The findings recorded are not suff. 
siently definite and are not altogether aon- 
sistent with one another, What the learned 
Subordinate Judge apparently intended to 
find was, that Reoti Ram was not permitted 
by the Railway Company to remove the plain: 
tiff’s bags after he had unloaded them from 
the trusk, that he was unable to produse the 
Railway reseipt before May, the 22nd, and 
that when he arrived there on May, the 22nd, 
with the Railway receipt the plaintiff's sacks 
had disappeared, and that there had remained 
on the platform only a number of bags of 
obillies of whollyinferior quality whish had 
also arrived at Kasganj in another wagon 
on the night of May, the lith, In fact, the 
lower Appellate Court seems to think that 
it is highly probable, if not aetually proved, 
fhat the oonsignees of these 175 bags ofe 
inferior shillies managed to steal the plaint- 


leaving comparatively valueless stuff of their 
own behind. It is apparently on some auch 
view of the ease that the lower Appellate 
Court bas beld the defendant Railway Com. 
pany liable for the loss of the sonsignment. 
lt cannot be ssid that findings to the above 
éffeot are recorded in clear and explicit terms 


eonsignment and got away with it, — 
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in this judgment nnder appeal, Moreover, as 
regards the suggestion that the sonsignees 
of the 175 sacks got hold of the plaintifi’s 
sonsigoment, the finding really rests upon 
no evidence at all. The lower’ Appellate 
Court had not even materials before it on 
which it was entitled to conolude that Reoti 
Ram had not bimeelf removed the plaintiff's 
consignment, unless it acted upon the inad mis- 
sible evidence as to what Rsoti Ram was 
alleged to have told the plaintiff's agente, 
Thore is, therefore, no olear finding of faot by 
the lower Appellate Court which we are 
bourd to follow. Asa matter of fast, the 
evidence of the Goods Clerk st Karganj 
shows that there were three,if notfour, oonsign- 
ments of chillies of different kinds unloaded 
upcn the Railway. premises at that place at 
or about the same time. One or two cf 
these sonsignments Reoti Ram was ostensi- 
bly ‘taking delivery of on May, the glist, and 
subsequent days, ` 

The Railway Company was certainly not 
responsibla for the honesty of Reoti Ram 
or of avy otber agentor sub agent of the 
plaintiffs emplcyed to take delivery of the 
consigrment. Evren supposing there was no 
dishonesty, but that tbe sacks making up tke 
plaintiffs ccnsignmert tomebow got mixed 
up with sonsigr ments intended for other 
people ard were tbus lost to the plaintiff, 
this could rot have happened without gross 
carelessness on the part of Reoti Ham, 
ard it is impossible to agree with the lower 
Appellate Court that, on the evidense pro 
duced in this ease, any liability in the matter 
attaches to the Railway Company. 

We are, therefore, of opinion that the Sub. 
ordirate Judge was right, pnd that the 
suit was properly dismissed. There is no 
evidense of misfeasance or conversion. 
There 
originally relied upon tkat the Railway 
servants pointed ont the wrong goods to tke 
plaintiff's agent, even assuming that he 
did not know which they were, of whioh 
there is also no cevidenog There is no 
evidence as to how, when or by whom the 
eonsignment in dispute was in faot removed, 
nor as to what share the Railway servants 
took in ita removal, nor as to what knowledge 
they bad of the removal 

By a striet application of the ordinary 
rules of Jaw and procedure to the plaintiff's 
pace, it ought on this grcund alone to be 
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dismissed for want of evidence to A 
it- Bat io order to remove any dcubt 
we have gone on to eontider whether, upon 
the lines of the judgment of the lower 
Appellate Conrt, assuming that some stranger 
wrongfully removed the goods destined for 
the plaintif and marked with his name 
i e Railway Company ean be held liable ir 
law for a breach of duty as carriers, 

_ Prima facie, the proper person to sue for 
non-delivery is the eonsignor against whom 
the consignee has his own remedy. This ig 
bo if the consignor undertakes to make 
delivery himself, If the terms of the sontract 
of rale are such that delivery ig to be 
on rail, the sonsignor undertaking to send 
the goods for the eonsignee, the former is 
the agent of the latter and the Railway 
becomes the bailee of the person to whom 
the goods are sent. This view ig supported 
by, and oarried ont in, rections 90 and 91 
of the Indian Contraot Aot. The pecularity 
of this sase is that neither the consignee 
nor the egent Reoti Ram has given evi- 
dence, and the only terms of the contrast 
in evidenze are such as are to be tathered 
from the eonsignment note. But, assuming 
in favour of the plaintiff that he had the 
right to sue the Railway Company ag 
bailees for failing to take reasonable oare 
of the goods entrusted to them as cárriers 
whereby a total lors bas Oconrred, the rst 
question which arises is, at what point 
does their cbligation ucder eneh a contract 
of carriage cease, and have the defendants 
been guilty of any breach of duty within the 
period of their obligation ? 

The principles governing this question are 
contained ina olear statement by Chief 
Justice Cockburn in the sourse of the judg- 
ment in Ohapman v. Great Western Railway 
Oo. (1). The oontraot of the carrier being 
not only to carry but also to deliver, it 
follows that the custody of the goods a8 
carrier must extend beyond the period of 
their transit. A rbasonable time must be 
allowed for the exigensies of trafis and 
for the sonveniense of the donsignee to 
whom delivery bas to be made. And'when 
the oarrier is ready to deliver, the resipient 
is allowed a reagonable time and no more 
to take delivery, Byt he annot, for his 
own oĉuvenienoe or by hie own laches, extend 


(1) (1880) 5 Q. B. D. 27°; 49 L. J. Q. B. 470: 4 
T. 252,28 W. R. 66 44 J, P. 363, i ik. 
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tte liability of the earrier beyond a reason: 
able time. In that ease, the goods having 
arrived at their destination both on the 
24th and on the 25th of the month, were 
destroyed by fire on the 27th on which 
date also at a later hour the plaintiff, who 
was: consignor, and sonsignee oalled for the 
goods. It was held that the liability of 
the company as carriers had ceased, This 
view of the «ase has been overlooked in 
the lower Appellate Court. No explanation 
of the delay between the unloading on the 
13th May and the so called breach of duty 
on the 22nd May, was attempted by the 
plaintiff or required of the defendants. It 
is clear that the sontraot of carriage was 
over. To hold otherwise, would bs to impose 
a wholly unreasonable burden upon carriers. 
The Railway Company might be responsible 
as warebousers, wher a somewhat different 
set of sonsiderations would arise, if any 
evidenea had been led to show thatsueh an 
arrangement was either expressly or implied. 
ly made. The harge for demurrage does 
not necessarily give rise to suah an impliaa- 
tion, nor would any duty rest upon the 
company for breach of which they have 
been held liable by the lower Appellate Court 
until such an arrangement had begun, 


" Having regard to the absenee of any 
attempt at the trial to prove delivery by 
the Rohilkhand ard Kamanun Railway to the 
wrong person as aslleged in an offensive 
letter written by Mnulehand's Vakil on his 
instructions to the agent of the Rohlikhand 
and Kumaun Railway at Bareilly City on the 
6th June 1918, the elaim appears to be 
an attempt to obtain money from the Railway 
by a statement either wilfully untrue or 
made resklessly without any belief in its 
truth. 


. The appeal must be allowed and the suit 
dismissed with costs here and below. 


Appeal decreed. 


. b 
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BOMBAY HIGH COURT. 
Q :2.GIN aL Civin Jogispiceiox. APoge«n No. 61. 
or 19189. 
Marah 19, 1920. 

Present :—Justise Sir John Heaton, Kt., 
Asting Chief Justice, and Mr. Justioe Marten. 
NARANDAS RAGHUNATHDAS AND 
OrBERS — DEFENDARTS— ÁPPALLANT3 
VETSUS 
SHANTILAL BHOLABHAT anp OTHERS 


«e PLAISTIFF i— BE 3PONDENTB. 
Letters Patent (Bombay), cl, 16—Judgment—Order 
permitting withdrawal of suit, whether judgment. 
o 


Where, after recording evidence and hearing 
arguments, the Oourft makes a pronouncement 
which puts an end tothe suit, the actual result 
being to give the plaintiff liberty to withdraw hid 
suit, auch pronouncement is a judgment within the 
meaning of clause 16 of the Letters Patent. [p. 1005, 
cols. 1 & 2.] 


Messrs. Ghaswalla and Taraporevalla, for 
the Appellants. 

Messrs, Kanga and Desw, for the Ree 
spondents, 

JUD3MENT. 

. HRatOoN, Aora, O. J.— The only point we are 
eoncerned with at the moment is, whether 
this appeal lies. For the purpose of dis- 
cussing that point, one must make one or 
two assumptions, There was sa suit in 
the High Oourt  whish same before the 
Chief Justice ard was disposed of by him, 
but, althongh he had heard the sevidenee 
and had written a aonsidered judgment 
as to & number of points that arose in the 
case, he did not deoide the ease on the 
merits. He said:—' My best eourae is to 
allow the plaintiffs leave to withdraw 
their suit with liberty to take suoh action 
hereafter as they may bo advised against 
the defendants," and afterwards he added: 
“I think both parties have been in the 
wrong and so I make no order as to 
Thereafter, & formal order was 
drawn up, which said: “This Qourt doth 
order that the plaintiff firm be and they 
are gt liberty to withdraw this suit and 
take such action hereafter as they may be 
advised,” 

The assumption I am makiag is that 
this was an order made under olause 2 
of role t of Order XXIII, Civil Prosedure 
Code. 

It was suggested that the order made 
was not an order of thgt kind at all, but 
something altogether differant, Thatemay 
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or may not be «to. At present, I say 
nothing whatever on that point, I assume 
that the order is an order 
23, and then the question is whether sn 
appeal lies against that order. If the case 
had been tried in the Mofussil, I think 
it would be held that no appeal lay, and, 
therefore, we have to turn to elause 15 
of the Letters Patent or Charter and see 
whether this pronounsement of the Judge is 
ajodgment within the meaning of the werds 
ot that slanse, Itseems to me that it is a 
judgment. 

We ‘have 
both by the appellant and the respondent, 
to a former Chief Justice’s judgment in 
Miya Mahomed v. Zorubi (1), and that judg- 
ment sets out in a very useful form sertain 
previous desisione, which no doubt have 
regulated for many years the view whioh 
has been taken by this High Court of the 
meaning of the word “judgment” under 
elause 15. The spəsial words whish have 
baen relied on appear ina judgment of the 
Caleutta High Court of 1872 in the sare 
of Justices of the Peace for Calcutta v. 
Oriental Gas Company (2). There the Chief 
Justice said,— 

“We think that ‘judgment’ in clause 15 
means a decision whieh affects the merita 


of the question between the parties 
detérmining some right or liability. It 
may be either final, or preliminary, or 


interlocutory, the difference between them 
being that a final judgment determines the 
whole sause or suit, and a preliminary or 
interloentory judgment determines only a 
part of if, leaving other matters to be 
determined.” 
| Now that quotation, I have been told 
in argument, is a definition of the word 
‘judgment’, I very respeotfully venture to 
say that itis nothing of the kind, but that 
it is only a description of what a judg. 
ment is—a very admirable description too— 
but it is a dessription written more perti- 
eularly with referense to the special fasts 
of the ease in whieh it was delivered, 
It is not a definition, and it does not oom- 
pletely deseribe a judgment for all purposes 
and in all eases. 

In this ease we have a pronounceemeut 
of the Judge, whieh puts an end to the 


(1) 2 Ind. Cas. 157; 11 Bom. L. R. 241. 
(2) 8 B. L, R. 433 at p. 452; 17 W., R. 904, e 
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suit, and, moreover, it putsan end fo a suff 
in whioh évidenee had been resorded and 
argumen's heard, and it seems to me, there- 
fore, that if possesses what I conceive to 
be one of the most important and funda. 
mental sharasteristics of a judgment. And 
it seems to me that, howsoever you look at 
it, whether you regard it from the point of 
view of its important or of its effect on thé 
parties, from both those points of view also, 
it possesses the.eharasteristic of a judgment. 
I unhesitatingly say that it is a judgment, 


There was one point whieh was raised 
in the argument and I think itis a point 
of interest. It was suggested that, where a 
plaintiff files a suit and before any notiee is 
served on the defendant, the plaintiff applies 
to withdraw the suit with leave to file arother, 
and the Court grants that leave, the Court’s 
order would not be a 'judgment" within 
clause 15 of the Letters Patent. Whether 
it would or would not, I do not propose 
at the present moment to say. It seems 
to me that, even assuming that that would 
not be a judgment, it does not follow that 
all orders allowing withdrawal with leave 
are not judgments. When you have the 
Court permitting withdrawal of the suit at 
the staga whieh this suit had reached ;, 
when evidence had been resorded ; when 
both parties had been heard ; when” both 
parties had had anopportunity of saying 
what they had to say, on this question of 
granting leave, then you have a very different 
state of affairs. I say, both parties had an 
opportunity of saying what they had to say, 
because, even if the suggestion of withdrawal 
eame from the Beneh, and if it eame at 
the time the judgment was delivered, yet 
the parties or their representatives were 
present, and sould there and then have said 
anything they liked in favour of or againaf 
the suggestion of the Judge. 


So the possible difficulty (if it is a 
difficulty) which arises from the hypothetical 
sase suggested is not, to my mind, à serious 
obstacle, and I still remain just as firmly 
of opinion as before that the pronounee: 
ment of the Court with which we have 
to dea), is a judgment within the meaning 
of elause 159, and I think the preliminary 
objestign taken to the apbeal is of no validity, 

Marten, J.—At the trial of this suit 
some eight issues were raised, the trial 
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Ifsted some three or four days, and judg. 
ment was reserved. On the ease being 
ealled on for judgmeut, the learned Trial 
Judge delivered a full judgment, dealing 
with all the points raised in the oase, and 
he same to the eonolusion that, on the 
éase as then presented by the plaintiffs, 
the plaintiffs must fail Ha held in effeet 
that.the plaintiffs had not tendered goods 
of the eontraet quality and that, therefore, 
they sould not sue for damages for breach 
of ‘sontrast by the defendant fo aasept 
those goods. But he thought on the faota 
that the defendant had never determined the 
contract, and that, consequently, the contract 
was ‘stillopen, and, therefore, the plaintiffs 
sould still tender, or might still be able 
to tender, goods of the  eontraet quality, 
or that, alternatively, the plaintiffs sould 
base their oase on the principle of Braitkwarte 
v. Foreign Hardwood Oompiny (3). Then the 
actual result which the learned Judge arrived 
at was to give the plaintiffs liberty to 
withdraw their present suit and he made no 
order as to costs. 


The eresult, so far as the defendant was 
sonserned, was that there was an eutirely 
abortive suit of which he had to bear his 
own costs. Against that decision, the appeal 


*is brought, and it is objected that it is 


not en appealable order. That, I think, 
depends on what meaning is to be given 
to the word ' judgment" in olause 15 of 
the Letters Patent, 

.' The esses whioh have hitherto guided 
these Courts in sonsidering what is a 
'""iudgment" have adopted as a working 
test words to the following effect, töz., 
"Where a pronouncement of the Judge affeots 
the merits of the question between the 
parties by determining some right or liability” 
[See the sases of 
for Oalcutta v. Oriental Gas Oompany (2). 
and Miya Mahomed v. Zorabi (1).] I respect- 
fully and entirely sonour with what my 


‘Lord the Chief Justice has said that, what- 


ever form of words are used, one must 


'eonsider the particular case in whioh they 


were first used, The sbove words were in 


‘fast firat used in a case where the learned 
"Judge had not got in sontemplation the 
‘glass of oase we have to deal with here, 


(3) (1905) 2 K. B, 543; 74 L, J. K, B, 688; 92 b, 


TT. 637,210 Com. Cas. 188; 10 Asp. M., O. 62; 121 T. L. - 
8. : i 
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But even if I apply those very words, it 
Seems to me that this order of the Trial 
Judge giving liberty to withdraw and to. 
institute & fresh suit did affest the merita 
of the question between the parties by 
determining some right or liability. One 
result was this. The plaintiff was given 
liberty to do that which at that moment 
he could not do, viz., to institute a fresh suit 
in respect of the subjest-matter of the astion, 
and thereby to give the Oourt jurisdiotion or 
power to hear the new suit whish otherwise 
it would not be able fo do. Unless that 
bave had been given, the suit would either 
have been withdrawn without leave, in 
which oase no fresh suit sould be instituted, 
having regard to Order XXIII, rule 1 (3), or 
else it would have been dismissed, in which 
ease, equally, under sestions ll and 12 no 
fresh suit could have been instituted. 


It must ba borne iu mind, too, that in 
the ease in which the above working teat 
was first adopted, the point was whether 
an order giving leava to sue under olause 
12 of the Letters Patent was appenlable: 
see De Souza v. Coles (4) and Hadjee Ismail 
Hadjee Hubbesb. v. Hadjes Mahomed Hadjee 
Joosub (5). It was held that it was appeal 
able, besause it gave the Court a jurisdic. 
tion against the defendant whioh it other wise 
would not possess. It seems to me that 
there is some analogy between that slass of 
oaee and the one that we have got now to 
deal with. I have endeavoured to look at 
this ease as a matter of principle, and not 
to be prejudiced by the late stage which 
this suit had reached, and by the fact that, 
prima faice, the order was an unusual one 
to make at that stage. Accordingly, I have 
endeavoured to teat-the oase from the same 
point of view as if a summons had been 
taken out bafore the, trial for leave to 
withdraw the suit on oertain terms, In 
the result, l am of opinion that the decision 
whish the learned Judge sameto here was 
a judgment between the parties within the 
meaning of elause 15 of the Letters Patent, 
and that, accordingly, it is appealable, 


That, in my opinion, is sufficient to dis- 
pose of this preliminary point, but there 
was a further point taken by Mr. Ghaswalla 


(4) 3 M. H. C. R, 884. 
(5) 18 B. L. R. 91;, 21 W. R. 803, 
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which I think, I ought io mention. He 
contended, on the authority of Kalt Prasanna 
Sil v. Panchanan Nandi (6), that in Order 
XXII, rule 1, you must read sub-seotions 
(a) and (b) of subrule 2 together, and 
that in effeot the “other suffisient ground" 
in sub-secticn (f)- must be ejusdem generis 
with “rome formal defeet" in sub-section 
(a). He then went on to say that what 
the léarred Judge did here was in faot to 
give leave to the plaintiff to take 
steps after the date of tLe judgment, viz, 
to tender rew goods, and tbat eould not 
possibly be ejusdem generis with any formal 
defeat" any more than in one of the cases 
` oited it was permissible to allow the plaint- 
iff to withdraw his suit In order to enable 
him to get more eviderae : see Ba? Kashibat 
v. Skicappa Amara (7). Bat I am not pre- 
pared to accept that argument on the true 
soLstrustion of Order XXIII. 1 am very 
reluetant, speaking for myself, to fetter 
what appears to me to be the plain words 
of the Aot, and, althcugh it masy be that 
one has to read sub-seetions (a). and (b) 
together, 1 am, as at present advised, by no 
means satisfied that the e usdem generis rule 
applies. 


One of the other cases cited to us is a 
decision of Sir Basil Soott in Mahipat v. 
Nathu (8), but il really deals, I think, with 
the merita of the appeal, or what will be 
the merits cf the appeal, vizą whether, if 
an appeal lies, it was proper for the Judge to 
give tbe liberty he did, Ihave not yet heard 
the appeal on its merite, and, therefore, 1 say 
nothing on this deeision of Sir Basil Seott, 
It was a oase where there was undoubtedly 
jurisdistion, because it was a case qn revision 
from the Mofussil. The only materislity 
of if on the present spplication ia this: that 
in the Mofussil the Appellate Court has 
power to deal with orders ofthis nature or 
revision, whereas it is contended that similar 
orders made by J udges on the Original Side, 
are not capable of revision by the Aprellate 
Court. 

I respeotfully agree with the Ohiet Justice 


(6) 88 Ind. Cas. 670; 44 C. 367; 280, L. J. 489; 
20 O. W. N. 1000, 


(7) 21 Ind. Cas. 28; 87 B. 652; 15 Bom. L, R. 828. 
b 4 Ind, Cas, 252; 83 B. 722 ab p. 724; 11 Bom, L. 
09. t 
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in thinking that this perliminary objeotion 
fails. 


Preliminary objection overruled. 


m PATNA HIGH COURT. 
TESTAMENTARY APPLIOATION. 
June 2, 1920. 
Present :—Mr. Justisa Ocutts, 
In the goods of RAM KUMAR P5RSHAD, 


DECEASED, 
Court Fees Act (VII of 1870), s. 19-D—Will— 
Probate— Hindu testator—Residue devised to son— 
Court-fee payable. ik 


A member ofa Hindu joint amiy: made a Wil 
which, &fter providing for his widow and for the 
éndowment of & temple, left the residue to his son. 
In applying for Probate of the Will it was sought to 
exclude the property devised to the son from the 
payment of Court-fees on the ground that “the 
son took by survivorship ; 

Held, that the exemption claimed could not be 
granted, and that wherea person purports to 
dispose of property by a Will, those desiring to 
obtain Probate must pay a full duty leviable on such 
property. [p. 1008, col. 2.] 

Mesars. Banwari Lal and Sundar Lal, for 
the Applisant. 

JUDGMENT,—This Court-fee matter 
arises out of an application for Probate. 
The testator was a member of a joint 
family and by his Will, after making pro- 
vision for his widow and for the endow- 
ment of a temple, be has left the residue 
to his son. The exeentor, in applying for 
for Probate, has deduoted the value of the 
residue from the total valne of the property 
on which QCourt.fee has to be paid and he 
contenda that Court.fee is not payable on 
fhisinasmuesh as the minor son takes by sur- 
vivorship. The Question is, whether he is 
entitled to do this under seetion 19 (D) of 
the Court Fees Aat, 
as follows: The Probate of the Will or tbe 
Letters of Administration of the effeots, of 
any person deeeased, heretofore or hereafter 
granted, shall be deemed valid and available 
by his exéeutors or  admiistrators for 


. recovering, transferring .or assigning any 
+ 


E jJ * 


Section 19 (D) runs, 
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* moveable or immoveable property whereof 


or whereto the deseased was possessed or 
entitled, either wholly or partially as a 
trustee, notwithstanding the amount or 
value of such property is not included in 
.the amount or value of the estate in respect 
of whieh a Court.fee was paid on such 
Probate or Letters of Administration.” The 
effeet of this seetion has been considered 
by the Caleutta High Court, by the Madras 
High Court and by the Bombay High Court, 
The leading case in the OCOalentta High 
Oourtis Pokurmall Augurwallah, In the goods 
-of (1). In that ease, whioh was a similar 
- enge to the present one,it was held that Probate 
duty was exempted under seotion 19 (D) 
of the Court Fees Act. This view, however, 
has been differed from in both the Madras 
and the Bombay High Courts, It was point- 
ed out in Das Manavala Ohetiy, In the matter 
of (2) that the ease was .not argued 
in the Caleutta High Court, the suggestion 
of the Taxing Officer was accepted by the 


learned Ohief Justice and, after a full dis- 


oussion of the subject, it was held that where a 
surviving co parcener governed by the Mitak. 
shara Law, applies for Letters of Adminis- 
tration in respeot of property standing 
in the name of a deseased co-parcener which 
' was joint family property of the applicant 
and the desensed, he is bound to inolude 
in the valuation of the property the value 
of the share to whieh the deceased was 
entitled at the moment of his death; and 
the reason for the desision, as I understand 
it, was that, so far as the testator’s own 
share ab least was soneerned, it sould not 
be held that it was held by the deceased 


(1) 28 C. 980; 1 C. W. N. 31; 12 Ind, Dee, (x. 8.) 


l. 
(2) 4 Ind. Cas. 1064; 33 M, 93; 6 M. L. T. 286; 19 
M, L. J. 591, 
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as trustee. In the Bombay Hih Court the 
latest ease on the point in Kashinath Parash: 
ram Gadgil v. Gourabat Mallappa (3). That ease 
is & ease on all fours with the present oase. 
In it the deaisions of both the Calcutta and 
the Madras High Courts have bsen considered, 
and it has been held that the exemption 
eannot be allowed. The exeautors in that 
case sontended that the testator had no bee 
neficial interest in any part of the property 


Jlevised. The learned Judges, however, point- 


ed out that as eaeh of the eo-pareeners is 
entitled to & joint benefit in every part of 
the undivided estate, it sannot be said that 
even the least part ofthe joint family pro- 
perty was held in trust not benefioially by 
the testator. They further pointed out that 
those who propound a Will and olaim under 
it ean hardly be heard to say that the 
testator had no powers of beneficial disposi- 
tion and that, althongh the devises under 
the Will takes only what is his own, if 
he needs a Will to get it, there is no reason 
why he should not pay the ordinary duty. 
The Court granting Probate is not entitled 
to sonsider the  effest of the Will The 
jacium of the Willalone can be established 
in Probate proseedings and it is not for 
the Court in those proceedings to sonsider 
whether the testator had or had not the 
power to dispose of the property in the 
Wil. If he purports to do so, those desir- 
ing to obtain Probate must pay a fall daty 
leviable on &ueh property, 

The view which has been taken by the 
Bombay High Oourtis, in my opinion, the 
correct view. I, therefore, direst that tho Pro. 
bate duty inthe present case be paid on the 
value of the property devised to the testator’s 
gon, 


(3) 28 Ind. Cas. 473; 39 B. 245; 17 Bom. L. R. 
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Account, suit for, against karta —Limitation. 

See LIMITATION Act, s. 14 871 
, suit for-—Switcompromised —Defendantunder- 

taking to deliver books to plaintiff —Failure to deliver 

—Order-disallowing cross-examination of plaintiffs 

witnesses, legality of—~-Ctuil Procedure Uode (Act V 

of 1903), s. 1.5, O. XI, r. 2i-— Ravision —Interlocutory 

order —Material trregularity—Jurisdiction, want of 

— High Court, interjerence by—R. 2:,0 XI, avpli- 
, cability of — Penalty under rule, nature of — Penalty, 

when to be imposed, 

In a suit for accounts the parties effected a com- 
promise, one of the terms of which was that the 
defendant would submit to the Court all account- 
books, deeds ard other documents in his possession 
relating to the property in dispute, in order that they 
might be made over to the plaintiff, and a decree 
was passed by consent of the parties in terms of the 
compromise. The plaintiff applied for execution of 
this decree so far as it related to the delivery of 
the documents, and an order was made directing 
delivery of certain books of aecouut which had nob 
been produced by the defendaut. The matter came 
before the High Court in appeal, and that Court 
directed, inter alia, that, if the Courtwas unable 
from the books already produced to make a satis- 
factory examination of the accounts, it should call 
on the defendant to produce the books in question, and 
on his refusal or failure to do sp, should pass a final 
deorée on the materials produced by the plaintiff, On 
the application of the plaintiff two Commissioners 
were appointed to examine the accounts. They pro- 
ceeded to take evidence, and referred to the Court 
the question whether the books in question should 
be produced at that stage. The Court made an order 
for their production, but as they were not produced, 
the Court, perporting to act under section 32 of 
the Civil Procedure Cade, imposed a fine on the 
defendant and ordered him to produce the books by 
a certain date. The fine was paid, and the defendant 
filed an affidavit to the effect that he could not find 
the books or get any cluo to their whereabouts, and 
eventually denied that he had got the books’ The 
Court thereupon, acting under section 32 b: of the 
Code, ordered the attachment and sale ofa village 
belonging to him The High Court set aside that 
order on the ground that section 32 did not apply 
and directed the Court to carry out the previous 
order of the High Soart The Vommissioners pro- 
caeded to take evidence and applied to the Voart for 
instructions as to whether they were to record evi- 
dence for the defendant, and whether they were to 





+» e allow him to cross-examine the plaintiff's witnesses, 
* * 


Account —concld, ý 


The Court, without stating under what rule of 
practice or procedare it purported to act, passed an 
order that there should be no cross-examination of 
the plaintiff's witnesses. Against this order the 
defendant came to the High Court in the present 
appeal: 

Held, that the only provision of law under which 
an order of the nature of the order complained of 
could be justified was Order Kl, rule 21, of the 
Civil Procedure Code, but that rule did not apply to 
the circumstances of the present case, as no order 
for discovery or inspection of documents had been 
made therein within the meaning of that rule, and 
that as there was no rule of practice to justify a 
Court to deny absolutely to a party the right to 
cross-examine, the Court acted without jurisdiction 
and with material irregularity in passing the order. 

Held, further, that although the order impeached 
was not open to appeal, and although the High 
Court will not interfere, under section 116 of the 
Civil Procedure Code, with an interlocutory order 
unless irreparable injury would be caused to,one of 
the litigants, yet it will interfere with such an 
order if, as in this case, protracted and costly pro- 
ceedings, which in the end would be set aside, must 
result 


Obiter: —'The penalty imposed by rule 21, Order XT, 
of the Civil Procedure Uode, is of a highly penal 
nature, and ought only to be ased in extreme oases 
and as a last resort and should in no case be impos- 
ed unless there is a clear failure to comply with the 
obligation laid down in the rule. When a party who is 
required toproduce documents for inspection definite- 
ly swears an aff Javit that the documents required 
are not in hi: possession or power, tha ourt should 
regard this as fiaal and conclusive. Pat RaiwesHe 
WAR NARAYAN SINGH v, RAKHANATH KORRI, 6 P L J. 
530; 1 P.L. T. 065 28 


Accused person, who is--Witness discovered 
to be connected with difence, while giving evidence, 
whether competent witness, 

Where neither ina complaint nor in the Polico 
Chalan is mention made ofa person as one of those 
who canmitted the offence, the examination of such s 
a person as a witness for the prosscution would 
not vitiate the trial,, merely because the Courb 
discovers, for the first (me when he gives his avi- 
dence, that he might have been prosecuted. N 
Locat GovernMENT v. JHAM@INGH, 21 Ur, L.J 820 


a + . 
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e Acts—General. 


Act 1850—KIH, Sse Worxmar’s BREACH or CON- 
TRACT ACT 

mmr ÍRO6U— XLV. See PENAL CODE. 

— 1$63—XX. Sec RBLIGIOUS ENDOWMENTS Act. 

— ]865— X. See SUCCESSION ACT. 

a— 18605—XV. See PARSI MARRIAGE AND DIVORCE 
Act. 


` m 1887 — 111. See Pusnic GAMBLING ACT. 


—— 1870— VII. See Court FEES Act, 

— 870 KAT, See HINDU Winns Act. 

——. ]871—XXIII See Pensions Act, 

~ 1872—1. See EvipENOCE ACT, 

aman 1872—IX. See Contract Act. 

w I873—X. Sce OATHS Act. 

— 1875—IX. See MAJORITY ACT. 

C 1877-—~-I. See Sprorric RELIEF Act. 

)877—11I, See REGISTRATION Act. 

we 1879—XVIIL See LEGAL PRACTITIONERS Act, 

-— ]881— XXVI. See NEGOTIABLE INSTRUMENTS ACT, 

— 1882-—1V. See TRANSFER OF PROPERTY ACT. 

wwe ]1882— VI. See COMPANIES ACT, 

— j1889— XIV. See Cryin PROCEDURE CODE, 

——  1887—IX. See PROVINCIAL Smart CAUSE 
Courts Act. 

wee 1800--VIII. See GUARDIANS AND WARDS Act. 

mrm l1804—-T. See LAND ACQUISITION Act. 

—— 1897—-X. See GENERAL CLAUSES Act, 

~ 1898-—-Y. See ORIMINAL PROCEDURE Cork. 

——» 18980—II. See Stamp Act. 

~ 1800—IX, See ARBITRATION Act. 

—— 1907—1IL See PROVINCIAL ÍINSOLYENCY Act. 

— 1908—Y,. See Cirvin PRocEDURE Cope. 

——  l9008— IX. See LIMITATION ACT. 

—-— ]1908— XVI. See REGISTRATION Act. 

e l010— II. See PAPER CURRE\cY Act, 

—-—— j1911-XII. See FACTORIES Act, 

= 1012--IV. See Lunacy Act 

Ree 19018—-VII. See COMPANIES ACT. 

^ 1914-—~VITI. See Motor Veuicres Act, 

1016 X. See ENEMY TRADING ACT, 

— [1918--VII. See Income Tax Act. 

e 1918--X, See Usuniovs Loans Act. 


Acts-(Local)—Bengal. 


e ]847--IX, See BENGAL  ALLUVION 
: DinuvioN Ac. 
See BENGAL LAND REVENUE SALES 
Act. 
See BENGAL LANDLORD AND 
TENANT PROCEDURE ACT. 
~" 1830--1X. See BENGAL Cress AOT. 
c 1884—1l1Il. See BENGAL MUNICIPAL ÁCT. 
—— I885~-LIT, See BENGAL Locan Smgnr-GovERN- 
i MENT ACT, 
ame 1885-—VIIL See BENGAL TENANOY Act, 
1898--III. See Cancutta MUNICIPAL AOT. 
ume IYOB VI, See Onora Nagpur Tenancy ACT. 


Acts -(Local) Bombay. 
wa 1802-—V. See 


BIN wikia 


Ln 


AND 
ca 1568— VII. 


comm 1869-—VIII. 


Ra AGER ir 


BHAGDABI AND 
TENURES ACT 


NARWADARI 


e —— 1867--VIII. See Bompay VILLAGE Pouce Aor. 


~~- 1879—V. See Bompay LAND BEVENUE CODE, 
——— 18ju— VIL See BOMBAY IRRIGATION ACT. ' 
w- 1888--Vl See GuJeRAT TALCEDARS'! AOT. 
wesse 19001—1II. cT. oxsAy District MUNICIPAL 
oT. 


* 
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Acts—(Local)—-Bombay—öonold. 


Act 903--I See Bompay Covet or Warps Act 

—— jl9iN—II. See Bownay Rent War RESTRIC. 
TIO-8 ecT : 

=- 1918—VII. See BOMBAY Rent War RESTRIO- 
TIONS No. 2, Act, 


Acts--(Local)-—C. P. 


—' 1917--IT, See Cuntrat Provinces 
Revanve Act, 


Acts—(Local)—Madras. j 


E d 1884-—V. See MADRAH LOGATL BoAnps ACT, 
—5 1804—II. See MADRAN PROPRIETARY Estates 
N VILLAGE SERVICES AOT, 


Acts—(Local)—Punjab. 


1887-—-XVII. See PUNJAB Lann REYENUE ACT. 
1893-—III. See PUNJAB GovEsRNMENY TENANTS 


LAND 


OT. 

1900—XTlII. See PUNJAB ALIENATION OF LAND 
Act 

1908—II. See PUNJAB Court or Warps Act, 

1913—1I. See PUNJAB PRR-EMPTION ACT. 


Acts—(Local)-~-U, P, 


1869—I. See OvpH Hstares Act. 

1886-—-X All. See Oupu RENT Act, 

1801—-II. See AGRA Tenancy Act. 

1901—III. See U P. LAND Ruvenve Act. 

1808—II. See BUNDELEHAND ALIENATION oF 

LAND Act. 

1910—IV. See U. P. Excr89S Act AS AMRNDED 
- BY Aor IV or 919), 

1912—-XVI. See U. P. Couer or Warps Act, 

1916- II. See U. P. MUNICIPALITIES Act. 


Regulations, 


Reg.1819—VIIL See Buncan Lanp REVENUE 
ASSESSMENT (RESUMED LANDS) 
HEGULATION. 

—— ]8258—III. See Bunaat REGULATION. 

—— 1891— VII. See Assam FoRgEST REGULATION. 


Statutes. 
1882 —(45 & 48 Vic. C. 6! . See BILES or EXOHANGE 
< Acr. 


Admission in written statement in another 
suit that accounts have to be settled, whether ac. 
knowledgment. See Limitation Acr,s.10 787 


Adverse possession—Decree against person 
in possession, effect of —Tacking period of possession, 
subsequent to decree to that previous to decree, whe- 
thar permissible. 

The period of adverse possession is calculated for 
the benefit of the, party setting up adverse posses. 
sion and if a decree is passed against him then there 
ia an end of that period, and he must, if he wishes 
to acquire a good title by adverse possession, start 
afresh after the decree. 

It would, however, require very strong evidence 
onthe part of a loaing party to acquire a fresh title 
by adverse possession against the decree of a Court 


and he must act in such a way that the parties e ° 


e 
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Adverse possession—condd. . 


inferested codld have no doubt whatever with regard 
io his motives in order that they might be enabled 
“to take proper steps to stop time from running, 

B AkBABALLIV. ABDUL AJIZ, 22 Dow. L. R. 916; 46 
B. 934 96 





Adverse possession isan incumbrance which can 
be annulled by & purchaser at a sale in execution 
of a decree. QC Hasin v. INTIJENNESSA BIB124 C W. 
N. 659 i 745 
Agra Tenancy Act (II of I901), s. 10 

=- Proprietor, whether can contract himself out of*his 

ew-proprielary rights. . ; 

A proprietor cannot contract himself oub of his 
right to become an ex-proprietary tenant of his 
sir with all the-rights of such a tenant, including the 
right to hold at the rent rate mentioned in section 
lOof the Agra Tenancy Aot, U P & R Darro Koger 
v CHITAULA, 2U.P.L R,(B, R)8 619 
— — S. l I, Dro.(a)-—Occupaney right, acquisi- 

tion of—Lease for seven years, executed after July, 

effect of —Actual date of commencement of tenancy. 

Where a tenant is admitted to a holding atthe 
beginning of the agricultural year on the under- 
standing that he will be given a seven years’ lease and 
the lease is executed later, the lease must be held 
to cover the period from lst July, but if the tenant 
is not actually admitted to the Jand until some 
date subsequent to Ist uly, the mere recital in the 
deed of the Ist July, as the date of the commence. 
ment of the tenancy would not give the lease a 
retrospective effect. U P B R Tawaxxun Husain 
v4. Jbet AHIR, 20. P. L. R. iB. R) 53 
S. 7O—Jurisdiction of Civil and Revenue 

Courts—Suit by tenant for damages for crops wrong. 

fully cut by landlord, whether cognisable by Civil 

Court. 

A suit by a tenant against his landlord to recover 
damages for crops wrongfully cut and misappro- 
priated by the latter, is cogrizable by a Civil Court 
A RAM Saran Das v. HARI Kishen Korri, 18 A L, 
J. 434 Sil 
SS. 154, 177 (f)—Jurisdiction, plea of, 

futile, urged—Civil Court, jurisdiction of, to en- 

terlain appeal. 

A. suit under section 154 of the Agra Tenancy Act 
for the resumption of land held rent-free is cogniz- 
able only by a Revenue Court, and ‘ho question of 
jurisdiction arises; if, however, such a plea is urged 
that would not confer jurisdiction on a Civil Court 
to entertain an appeal ir tho suit. A GULABI v. 
MITHAN LAL 
——— S. 1 T7—Appeal—Proprietary title, mean. 








ing of. 

Under section '77 of the Agra Tenancy Act yan 
appeal lies tə a District Judge from the decision of 
a Revenue Courtin a suitin which the question of 
proprietary title has been inissue In the Court of 
first instance and is a matter iu issue in the 
appeal. The words “proprietary title,” however, refer 
not to a disputed title to a tenure or a tenant's 
right but only.to the Zemindari, consequently, an 
order of ejectment in a suit by a usuf:uctuary mort- 
gagee of a fixed rate tennre in which the dcfendant 
pleads that he is nob the plaintiff's sub-tenant, is 
| *nob appealable to the District Judge as there is 
ino question: of. proprietary title involved sin the 


hi . 
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; whether incumbrance capable of annulment, 
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Agra Tenancy Act—concld, i . 


"suit, A GURCHARAN KUAR v. DEOKINANDAN KUAR 


(466 

Amendment of decree—Small Cause 
Court decree — Revisicn — Court, proper to amend 
decree. See CIVIL "RocEDURE Cops, s. 152 630 

Amendment of plaint, application for, 
made at late stage, whecher should ke allowed. See 
PLEADINGS 245 

Appeal (Criminal), by one of several accused 
persons—Co-aceused not appealing—High Court, 
power of, to acquit 

Where one of several accused persons has not 
appealed to the High Court and the case against 
him is weaker than it is against those who hava 
appealed and are acquitted, it is within the compe.’ 
tency of the Court to seb aside his conviction also, 

Pat uacnu Buomis v. PMPEBROR, 1 P L T. 241;5 D, 
L J, 420; 2) Cr. L. J, 705 49 
(second )-—Appellate Court, failure of, to 
decide question raised and put in issue, effect of — 

Document relied on by Appellate Court—Document 

mot tendered in evidence and not on record—HWrror 

of law. 

Where an Appellate Court fails to consider or 
decide a question which is specifically raised and 
putin issue, its decision is liable to be set aside 
in second appeal. And where an Appellate Court 
bases its judgment upon a document which is not, 
and never was, on the record at the first hearing 
of the case and was neither mentioned nor relied 
on and which has not been proved, admittéd, ton. 
dered, or placed onthe record, it commits an error 
of law, L ¿OHRI v. JowAHBA, 91 P. L, R. 1919 67 
Burden of proof, wrong allocation 
of— Finding of fuot, interference with. See NEGOTIS 
ABLE INSTRUMENTS ACT, 3. 18 G832 
Duty of Court in respect of *point 

not raised in Trial Court, 

Where a point is not urged in the Trial Court and 
no issne is raised in respect of it, a Court of second 
appeal ought not to proceed on the assumption that 
all evidence available was given on such point. €; 
EasiN v. INTIJENNESSA Brat, 240. W. N. 669 745 
Finding based om evidence legally 

insufficient. and without reasons—High Court, power 

of interference of. 

Where an Appellate Court reaches a finding on 
evidence legally insufficient to support it, and fails 
to give any reasons for the finding, the High Court 
will interfere in second appeal Pat Desi Lan 
SINGH v. HRIDAY Manto, 2U. P.L R. (Part) 60 482 
Finding of fact—Finding that suit 

contentious, whether can be interfered soit —Trans. 

fer of Property Act LIV of 1882), s. 82. 

A finding of fact, e. g, that a suit was contentious 
within the meaning of seotion 62 of the Transfer of 
Property Act and that it was actively proseonted, 
is binding on the High Court and cannot be inter. 
fered within second appeal. A Ram BHAROBE x, 
Ram Pat SINGA, 18 A. L J, 808; 2 U. P. L. R. (A.) 
111; 42 A. 819 i 484 


Plaintiff mot giver opportunity of 

meeting gase—Failure to aptly for remand in first 

Appellate Court Plaintif whither enritle? to ask 

for remand in second appeal—Landlord and tenant — 

Tenancy, nature of, determination of—Residential 
* 
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Appeal- (second)-—concld. 


denancy--Improvemenis made by tenant—Rent not 

varied for long time—Inference. 

‘Where in the Court of first appeal a plaintiff 
knows exactly the case he has to meet, and considers 
that sufficient epportunity has not been given to 
him to meet that case, he should in that Court apply 
for a definite issue to be framed and for a remand 
to the Trial Court for the purpose of determining 
that issue, and if he omits to do so he is not entitl- 
ed in second appeal to have this done, 

Where the origin of & tenanoy is unknown and it 
is found that the original tenant and his successor 
have been in occupation for over sixty years during 
which time the rent has not been varied and the 
tenancy has been treated by the landlords as herit- 
able, and it isa tenancy for residential. purposes 
and gubstantialimprovements to the homestead have 
been effected by the tenants by the formation of a 
valuable orchard of fruit trees, it is open to the Court 
to draw an inference that the tenancy is a perma- 
nent one, © Banaa CHANDRA PAL v. KAILASH 
CHANDRA PAL 189 
Arbitration—Award on matter not referred 

separable from rest of award—Arithmetical error, 

whether vitiates award. See Civit, PROCEDURE 

Cops, Ron, III, PARA. 16 (1) (c) 585 
Arbitration Act (IX of 1899), s. 19 

— Arbitration clause, applicabilityof —Cross-contracts, 

suit on—Reference to arbitration, whether can be 

claimed, 

The afbitration clauses of .a contract are only 
applicable where delivery of goods purports to be 
the object of the contract on the face of it. They 
do not apply where the intention of the parties, by 


e making cross-contracts, is to determine the amount 


payable by one to the other. In a snit, therefore, 
upon & cross-contract the defendant is not entitled 
io a stay order pending a reference toarbitration. S 
JETHALAL KALLIANJI v PanARAM KHEeMANDAS 799 
S. [9—Arbitration clause—Party repudiat- 
ing contract, whether can demand, arbitration, 
Where a party to a contract, which contains 
a clause enabling the parties torefer to arbitration, 
repudiates the contract, he cannot be permitted to 
rely upona subsidiary term in the contract and 
demand a reference to arbitration. S Jivrayz 
LAKHAMBI v TAHKANDAS MOHANDAB 790 
S. 'Y—Breach of contract, suit arising out 
of— Reference to arbitration—Stay of suit— Detence 
alleging custom inconsistent with contract— Arbitra. 
tors, power of, to decide as to existence of custom , 
In a suit for breach,of contract the parties referred 
the matters in dispute between them to arbitration, 








` and the Court stayed the suit under section 19 of 


the Arbitration Act. Plaintiff objected to the stay 
of the suit, on the ground that the main defence to 
the suit was based on an alleged custom which was 
inconsistent with the written terms of the contract, 
and could not be gone into before the arbitrators: 

Held, disallowing the objection, that there was no 
legal objection to the arbitrators going into the 
question of the existencS of the alleged custom, 
whereby the method of*performance of the contract 
vould be legitimately widened. . 

A mere widening of the method of performance 
"by custom is, though a variance, not a contradiction 
of the terms of & contract, np as fo make the custom 


*. . 


INDIAN CABER. 


. [1920 
* 
Arbitration Act—concld. : 
inadmissible. S GOBINDRAM SHIVALÐA v. Ewar 
RyrIE AND Co ` 506 
Assam Forest Regulation (Vil of * 

It: 91), SS. 5, 6, 15, 17—Reserved forest— 

Notification constituting reserved forest —Objection 

to inclusion of certain land disallowed by Forest 

Settlement Officer—Remedy of objector—Notification, 

whether can be impeached as invalid, 

Where in consequence of a notification of the 
Local Government under the Assam Forest Regula- 
tion of its intention to convert certain land into a 
reserved forest, an objection is made to the reser- 
vation of & piece of that land on the ground that it 
belongs to the permanently settled estates of the 
“objector, and the objection is disallowed by the 
Forest Settlement Officer, such disallowance amounts 
to a rejection of the ohjector’s claim, and his proper 
remedy is by appeal to the Commissioner urging that 
his claim should be enquired into on the merita by 
the Forest Settlement Officer, and if he does not 
appeal, he is not entitled to impeach the notification 
of the Government : n the ground that his claim not 
having been cisposed of, the notification is invalid. 
C KHaNDEAR HIDAYATULLA v EMPEROR, 24 0. W. N. 
645; 24 CR L ', 754: 47 0, 859 i 
“Attested” document, meaning of. 

An “attested” document means a document whose 
execution by the executant has been actually seen 
by the apparent testator. Wi Venkata REDDI v. 
MuTHULU PAMBOLD, 11920; M, W, N. 512; 28 M. L T. 
23 : EOI 

Bengal Alluvion and Difuvion Act 
aX of 1847), See Buncan Lavo REVENUS. 
ASSESSMENT (RESUMED Lanns) REGULATION, ao e 





S. G, applicability of, to lands granted by 

Government on lease— Bengal Regulation, III of 1828, 

s. 10 — Suit to declare invalidity of proceedings under 

Act IX of !847, nature of 

.. here lands are granted by Government on lease 
in which no distinction is made between “rent” and 
"revenue" and the parties stand towards each other 
in the position of lessor and lessee, such lands do 
not comprise on "estate paying revenue directly to 
Government" within the meaning of section 6 of 
the Rengal Alluvion and Diluvion Act:any acquisi- 
tion to such landa forms part of the lea-ehold, 
and consequently is not assessable with revenue 
underthat Aot 

A sutin the ivil “ ourt for a declaration that 
certain proceedings undef the Bengal Alluvion and 
Diluvion Act are a nullity cannot be regarded as an 
appeal under section 19, clause 3 , of Regulation HI 
of 1828 from the decision of the Board of Revenue 
which confirmed those proceedings. C SECRETARY or 
STATE v. JATINDRA Natu, 24 C. W. N, 137 778 
Bengal Cess Act (IX B, C.of 1880), 

SS. 4, 41 —Tenure—" Annual value", meaning 


OF» 

Cus the Bengal Cess Act “annual value” of a 
tenure is the rental, and the road cess-must be 
caloulated on that at half an anna in the rapee, Pat 
Aanis v. PREMSUKH Dass, 1 P. L T. 455 878 
Bengal -and Revenue Assessment 

(Resumed Lanas) Regulation (H 

of 1819), ss. 22, 23—Bengal Alluvion and 
Dilvvion Act (IX of 1847) —River-bed within amb 


v * 


: (Besumed Lands) Regulation TI of 1819. 
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(Resumed Lands)Regulation—concld. 


of permanently setiled estate—Land reformed- by 

stiting up, whether liable to assessment. 

In the case of a dispute as to whether a river 
was included within the limits of an estate for 
which a permanent settlement was concluded, 
the onus of proving the affirmative rests on the 
Zemindar, and when he shows, or it is admitted, that 
the river, which is within the ambit of the estate, 
is mot a, navigable river the burden is discharged 
or shifted and where, owing to natural causes, the 


river silts up and the former bed becomes suit- 


able for cultivation the Revenue Authorities are 
not empowered, either by the Bengal Land Revenue 
Assessment (Resumed Lands) Regulation «II of 1819) 
or by the Bengal Alluvion and Diluvion Act (IX of 
1847), to assess the land so formed to revenue. 
C SECRETARY OP Stare FOR INDIS v. PRorULLA NATH 
TAGORE, 24 O. W, N. £09 896 
———— S, Bk — Bengal Alluvion and Diluvion Act 
(IX of 1847), s, 6—Accretions due to fluvial action 
.— Lands assessed to Revenne— Decision of Revenue 
Board, suit to contest—Iamitation, i 

A suit to contest an order ofthe Board of Reve- 
nue under section 6 of the Bengal Alluvion and 
Diluvion Act, IX of 1847, assessing lands to 1evenue 
on the footing that they are accretions by fluvial 
notion to villages for which a Permanent, Settlement 
was concluded, must be brought within the period of 
one year from the date on which the plaintiff is 
informed of the Board's deoision, as prescribed by 
gection 24 of the Bengal Land Revenue cem 
PRo- 


FULLA NATH TAGORE v SECRETARY OF STATE FOR 


e 8ection 


INDIA, 24 C, W. N. 818 : 02 
Bengal Land Revenue Sales Act 
(VII of 1868),s. 12(3), (4)—-Improve- 
ments—Ejeciment—Tenant, when protected from 
ejectment, 
F Clause 4) of section 2 ofthe Bengal Land Reve- 
nue Sales Act affords protection to a tenant from 
ejectment in the case of those improvements only 
which are made by the tenant himself or by some 
previous holder of the land, and clause (3) of that 
section protects a tenant from ejectment whose 
interest has been recognised in the settlement pro- 
ceedings at the last temporary settlement and the 
rent has been fixed under the rent law for the period 
of that settlement, © BASHIK ( HANDRA DHUPI v, 
Psary MOHAN 287 
—-——— S, 12, cl. (4), gperation of, scope of— 

Tenure on which permanent tanks have been built, 

protection of. 

In order that a tenure of Jand on which permanent 
tanks have been made may be protected under 
12, clause (4) of the Bengal Lant 
Revenue Bales Act from being anuulled by a pnr. 
chaser at a sale held under that Act, ib is not 
necessary to establish that the tanks were made 
either by the tenure-holders or by their predecessors- 
in-interes& C Peary Monun v. Rasik CHANDRA 
DHUBI 543 
Bengal Landlord and Tenant Pro- 

cedure Act (VHI B. C. of 1869)— 

Under-tenant holding under a raiyat, status of— 
eOccupancy rights, whether can be acquired by such 
. tenant, o 4 | é 


GENBRAL INDEX. 


Bengal Land Revenue Assessment’ 


1013 


Bengal Landlord and Tenant Pro- 
cedure Act—concld. 


An under-tenant who holds under a raiyat is not 
a raiyat and cannot acquire aright of oceupancy 
in a case governed by Act Vill BO, of p69. 
C KAMINI BUNDARI Dasi v. PRASUNNA Kumar Bir, 24 
Bengal Local Self-G y 

engal Local Self-Government Act 

(UL of 1885), s. 146, applicability of, to suit 

against District Board —Personal. injury— Damages, 

suit for—Cause of action, accrual of — Aggravation of 
injury, whether gives fresh cause of action— Bengal 

Municipal det (III of 1884), s. 363, 

On the th January 101^, plaintiff instituted the 
present suit againstthe District Board of Manbhum 
and the Municipality cf Purulia claiming damages 
for personal injury alleged to have been caused by the 
negligence and breach of duty of one or both of tho 
defendants  Flaintiff's case was that, on Eth August 
1915, whilst driving along aroad his trap struck against 
a heap of road gravel lying on the side of the road 
and owing to the impact he was thrown to the ground 
and sustained a compound fracture of theright leg: he 
was treated locally for a fow days andon 24th Septem. 
ber was removed, under medical advice, to Calentta 
for treatment where, on 7th October, his leg was 
amputated below the knee. The defendants set up 
pleas in bar by limitation, the District Board 
relying on section 146 of the Bengal Local Self. 
Government Act, and the Municipality on section 
868 of the Bengal Municipal Aot. The Trial Court 
found that the acts complained of were within the 
two sections relied on; that the canse of action 
arose on the 5th August that no fresh causa of 
action acorued on the 7th October when plaintiff's 
leg was amputated, and the snit having been 
instituted after the expiry of three months from 
the earlier date, ib was barred by limitation Plain. 
tiff appealed contending that the act complained of 
was not anything done under the provisiona of the 
two Acts mentioned, that the cause of action arose 
on 7th October when his leg was amputated and 
not on 5th August, and that, in any case, a fresh 
cause of action arose on th October: that section 
143 ofthe Bengal Local Self Government Act did not 
apply to a suit against the District Board as an 
incorporated body and was, therefore, no har The 
plaintiff conceded that an action against the Muni. 
cipality was covered by section £63 of the Bengal 
Municipal Act: 

Held, ( ) that asthe duty of the defendants in 
connection with the road aroge ont of the Statutes 
themselves, and as it was the omission to perform 
this duty which gave rise to the cause of action the 
negligence relied on by the plaintiff came within 
the purview of the sections mentioned ; 

(2) that nofresh cause o$ action accrued to the 
plaintiff on the 7th October as the amputation of 
thelimb was merely a development of tho original 
injury the cause of action for which arose at the 
tine the injury was sustained; . 

(8) that section 146 of the I ocal Self-G 
Act provides the limitation for bringing | sare 
against tke members of any District Board, and that 
npon & proper construction of he provisions of tho 
Act, that seetion had no applicatign to a suit against 
the District Board as a separato legal entity, and 
that, consequently, as against the District Boprd, 

: 
e 


. * 
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—eoncld, 


the suit was not barred by limitation and the plainte 
iff was entitled to a decree Pat ALLAN MATHEWSON 
v. CHAIRMAN OF THE District BOARD or MANBHUM, L 
P.L T. 269; 5 P. L, J. 359; (1920) Pat. 198 749 
Bengal Tenancy Act (VIII of 1885), 

S. d— Tenant holding under-raiyat at fived vate 

of rent, whether under-raiyut. 

A tenant who holds under a raiyat is an under- 
raiyat, whether the person under whom he holds isa 
raiyat holding at a fixed rate of rent or an occu- 
pancy raiyat, or a non-occupanoy raiyat. C Kaur 
Das CHAKRABARTY v. NASARAT, 320. L. 4. 132. 413 
S. 22 (2) —Occupancy holding -Purchase 

by co-proprietor— Purchaser, position of —Partition 

of estate, effect of. 

Under clause (2) of section 22 of the Bengal 
Tenancy Act, a co-proprietor acquiring an occu. 
pancy holding by purchase is entitled to retain 
possession of it on payment of rent to his co-sharers, 
The mere.fact thatthe estate in which the holding 
in situate is partitioned among the  co.proprietors 
and the holding is allotted to some other co-proprie- 
tor, would not entitle the latter to eject the co- 
proprietor who had purchased the holding, Pat 
RAM PRASAD v, GOPAL CHAND 
SS. 50 (2), 102 (b), 115 -Tenant 

entered, as qaimi in Cadastral Survey, effect of — Pre- 

sumption under s £O, whether permissible. 

Once the status of œ tenant is entered as gaimi 
under section 102 (b) of the Bengal Tenancy Act, 
no presumption can thereafter ariso under section 
50 of the Act from the fact of payment of rent at a 
uniform rate for twenty years. Section 115 of the 
Act clearly bars such a presumption. The object of 
that section is to conclude once for all the question 
as to the status of the tenant so far as it rests upon 
the presumption of twenty years’ uniform payment 
of rent The section does not, however, bar proof 
of the tenancy from the time of the Permanent 
Settlement ata fixed rate of rent by any other 
means, e.g, by the production of the original grant. 
Pat Janri KUER v. HIRANAND PANDE 25 
S. 52— Landlord and tenant— Enhancement 

of rent, suit for— Eacess area, proof of-— Rent paid 

according io area, effect of. 

In a suit for enhancement of renb on the ground 
of excess area, clause :5) of section 62 of the 
Bengal Tenancy Act relieves the landlord from the 
necessity of proving the particular land as being 
the land held by the tenant in excess of the area 
‘originally held by him. Under that clause the 
landlord is only required to prove the area origi. 
nally held by the tenant and the excess subsequently 
found, provided the standard of measurement is 
the same throughout, . " 

Where & consolidated jama is paid for & particu. 
lar holding, the subsequent detection of excess nrea 
would nob entitle the landlord to an increase of 
rent. If, onthe other hand, the rent is paid accord. 
ing to the area, whether that area is arrived at in 
the beginning by measurementor not, the subsequent 
detection of any change ih the area would entail a 
corresponding alterajioh in the rental, whether it 
be a reduction jn favour of the temant or an 
enhancement in favour of the landlord. Pat Sazo 
KUMAR LAL ye RAMPHAL Dass. 959: 
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Bengai Local Self-Government Act 


[1920 


Bengal Tenancy Act- conta. . 


—— SS. 53, 6 I | | 67, GB — Rent, when falls 
due — Suitto recover rent before it falls due, whether 
premature —Rent, lender of —What constitutes valid 
tender. 

Inasmuch as rent under section 53 of the Bengal 
Tenancy Act falls due on the last day of each 
quarter of the agricultural year, a suit for rent for 
a quarter instituted before the expiration of that 
quarter is premature. 

To constitute a valid tender of rent, what mgist be 
looked at is, what was tendered by the party in 
gefault and not what the party claiming demands ; 
if any interest is due atthe time when the tender 
is made, the tender must include interest. Pat 
ABBAS v PREMSUKH Dass, ! P. L T. 456 878 
ss. 65, 156-— Decree for nagdi and 

bhaoli sent, whether rent-decree— Holding, whether 

can be sold in execution of such decree. 

Where a holding is held partly on nagdi rent and 
partly on bhaoli rent and a decree isobtained for arrears 
of both kinds of rent, the deoree is a rent.decree and 
the holding can be sold in execution thereof. Pat 
MANBHARAN Raut v NownAT Sineu, (1920) Pat. 257; 
6 P. L. J. 641 497 
ss. 164, 165 —Tenure, sale of, for arrears 

of rent--Auction-purchaser, suit by, for possession— 

Incumbrance pleaded in written statement-—Plaintiff 

not aware previously of incumbrance—Suit, whether 

maintainable. 

Plaintiff purchased a tenure at a sale held in 
execution of a decree for arrears of rent under 
sections !64and 166 0f the Bengal Tenancy Act and 
received possession, but was subsequently dis. 
possessed by the defendant. He brought a suit for 
possession and was for the first time made aware 
of ‘an inecumbrance when it was pleaded in the 
written statement of the defendant: 

Held, that the plaintiff had a good cause of action 
which could not be taken away by what was brought 
io his notice for the first time in the defendants’ 
written statement, and was entitled to recover posses- 
sion, but the incumbrance would stand good if no 
annulled within one year of the plaintiff becoming 
aware of its existence, in the manner prescribed by 
section 167 of the Bengal Tenancy Aot. C Gorinatn 
Biswas v, BADHA SHYAM Poppar, 24 C. W. OTL 
S. 167— Su by purchaser at rent sale for 

possession — Incumbrance coming to plaintiff's know- 

ledge after institution of suit—Notice of annulment 
given subsegently, effact of 

A suit for possession of land upon which there 
ig an incumbrance is not barred merely because 
the notice, under section 1€7 of the Bengal Tenancy 
Act, annulling the incumbrance was nob issued till 
after the institution of the suit. Such a suit can 
pe decreed subject to the reservation that the 
incumbrance iseannulled by notice within the period 
of one year of the plaintiff becoming aware of it, 
C Basin v. INTIZENNESSA BIBI, :4 0. W, N. 659 745 
— — — S. 174—Order setting aside sale— Appeal, 

second, whether competent. 

An order passed upon an application under section 
174 of the Bengal Tenancy Act cancelling a sale 
held in execution of a rent-decree is not open to 
second appeal. C KARAMALI MornnA v, TAMIJUDDIE 
MOLLA, 32 C. L. J. 12 e 
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Bengal Temancy Act—conold. 


to recover possession by  lessee—Dispossession, 
what is—Limitation. See Limitation Act, Soum. I, 
Arr, 144 844 


Sch. III, Art. 3, applicability of —Dis- 
possession by co-sharer landlord under kobala obtatn- 
ed from co-heirs of deceased tenant—Swit to recover 
qossesston-—Limatatton. 

Plaintiff, one of the heirs of a deceased tenant 
was dispossessed by the landlord on the latter 
obiainimg a kobala from another heir of the entire 
estate; he brought the present suit for joint posses- 
sion in respect of his share : 

Held, that the suit was governed by the provisions 
of Article 3 of Schedule ILI to the Bengal Tenancy 
Act. C NABIN HANDRA SHAHA v, Wasin, 24 0. W. N 
$82; 81 O. L J, 199 598 


Art. 3, applicability of —Dispos- 
session of occupancy tenant by person other than 
landlord— Suit by tenant for recovery of possession 
—Landlord made party to suit—Limitation appli- 
cable. 

If the landlord isin any way responsible for the 
dispossession of an occupancy tenant by any person, 
a suit by the tenant to recover possession of the 
holding will be a suit under the Bengal Tenaucy 
Act and will be governed by Article 8, Schedule ITI, 
of the Act, whether the landlord is made a party 
to the suit or not. If, on the other hand, the landlord 
has not in any way caused the dispossession, the 
suit will be governed by the Limitation Act irres. 
pective of the fact whether the landlord is or is not 
made a party to the suit. Pat Dwarka OHAUDHURY 
v. ISHWABI PANDEY 46 


Art, 3—Landlord and tenant 
Dispossesston-—Suit to recover possession — Landlord, 
whether necessary party—Limttation applicable 
Amendment of plaint— Appeal, second. 

Where & plaintiff joins several persons as defend- 
ants and proceeds against one only, describing the 
others as proforma defendants,, he cannot, in 
second appeal, be allowed to amend his plaint so 
that the defendant against whom he has proceeded 
muy be left out of the suit altogether and the suit 
be so framed asto claim relief against the pro- 
forma defendants. 

In a suit by a tenant to recover possession of a 
holding of which he has been dispossessed through 
tenants inducted by the Jandlord, the landlord is a 
necessary party, and the suit must bo brought 
within the period prescribed by*Article 8 of Schedule 
ILI to the Bengal Tenancy Act. C Peary MoHAN 
MUKHERJEE v. ARUNODOY GHosE, 25 O. W.N. HT 
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Bhagdari and Narwadari Tenures ' 


Act (Bom. Act V of 1862), s. 3— Mort- 
gage of unrecognised sub-division of Nfrwa— Mort. 
gager continuing in possession under yearly leases— 
Suit for ejectment—Plea that mortgage and lease 
void, whether can bê taken by defendant—Landlord 
and tenant —Estoppel. 

Defendant, the owner of land which formed an 
unrecognised division of a Narwa, mortgaged it 
but continued in possession under yearly leases. 
Hiaimbiff the assignee of the. mortgagee, sued to 
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Bhagdari and Narwadari Tenures 
Act - concid. 


reoover possession of the land on the ground that 
it had been based to defendant, and it was contend. 
ed that the mortgago and lease were void under 
section 3 of the Bhagdari and Narwadari Act: 

Held, that the plaintiff was entitled to the relief 
he claimed and that the defendant having attorned 
to the plaintiff, it was not open to him in this suit to 
contend that the plaintiff had no right to let out tho 
property on rent. B Devinas DWARKADAS v. SHAMAL 
GovAL, 22 Bom. L. R 149 595 
Bills of Exchange Act, 1882 (45 

and 46 Vict. C. 6I), ss. 42,50 (2); 

Cl.  (iv)-—Foreign bills Dishonour, what 

amounts to —Notice of dishonour, whether neces. 

&ary —Indorser, right of, to recover on bills. Sec 
NEGOTIABLE INSTRUMENTS Act, s. 195 I 


Bombay Court of Wards Act (1 of 
1905), S. 1G. Sec Limitation Acr,s. 19 319 
— —— SS. 31, 32, applwability of, to suit against 
Gujarat Talukdar under Qourt of Wards—Interprceta- 
tion of Statutes— Legislature, intention of, obscure— 
Judge, duty of. 
Sections 81 and 32 of the Bombay Court of Wards 
Act are not applicable to a suit against a Gujarat 


` Talukdar whose estate is under management by the 


Talukdari Settlement Officer who has been constitut- 
ed a Court of Wards. 

Where the Legislature has mado its intention 
obscure, a Judge is bound to infer that there is no 
departure from the ordinary law ‘intended, untess 
expediency or some other consideration compels an 
inference that it is intended. B Haxgcovinp Fur. 
CHAND Dosur v Bar Hinaar, 22 Bom L. H. 619; 44 B. 
986 


Bombay District Municipal Act (III 
of 1901), ss. 92, I[60—Applicadility of 
s, 160— Mwunicipalily acquiring land and obtaining 
possession by  mistake—Mistake, whether of law or 
fact—Contract Act (IX of 1872), s. 21—Compensation 
or price not fixed or paid-—Sale, necessury ingredients 
of —Price not ascertainable, effect of— Suil for pose 
session against Municipality, whether maintainable, 
Defendant Municipality, purporting to act under 

section 92 of the Bombsy District Municipal Act, 

offered plaintiff a certain price for a plot of land or to 
refer the matter toa Panchayet to fix the price. 

Plaintiff gave possession of the land, but the parties 

were unable to agree to the price and plaintiff was 

referred to the District Court to have the price 
fixed. Subsequently it was discovered that the 
defendant’s action was not authorised by law und 
plaintiff brought the present suit to recover posses- 
sion. The suit was dismissed on tho ground that 
as the plaintiff had agreed tq part with the land 
at a price tobe fixed under section 160 of the Bombay 

District Municipal Act, there was a contract binding 

on him and that the mistake as to the right of the 

defendant to act under section 92 of that Act was 

a mistake of law, which under section 21 of the 

Contract Act did not invalidate the contract, 

Plaintiff appealed: . 
Held, (l; that tho mistake of*the parties in res. 

pect of the right of the defendant acquire the 

‘land was one of fact and, therefore, did not fall 


under soction 21 of the Qontraoct, Act; i 
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(2) that the contract between the parties was 
merely one for the sale of immoveable property 
which, under section 54 of the Transfer of Property 
Act, did not of itself create any interest in, or 
charge upon, property; 

(8) that the defendant had no power to act 
under section 92 of the Bombay District Municipal 
Act, and consequently section 160 of that Act did 
not apply; 

(4) that inasmuch as the price is the essence of a 


contract-of sale and the price in the present case y 


‘qwae net ascertainable in the manner contemplat- 
ed by the parties, there was no price promised 
within the meaning of section 50 of the Contract 
Act, there was no validsale and the plaintiff was 
entitled to recover possession. S Hemumat HARPAL- 


* MAL V. COMMITTEE OF MANAGEMENT, HyperaBan lá 


S. L. R. 22 
S. [22—Verandah standing on public 
street for over thirty years-—-Municipality, whether 
entitled to remove verandah. See Limitation A CT, 
s. 28 
- S. 142 (1)—Meat unfit for human food, 
sale of—Offence — Procedure. 
No offence can be committed under section 112 
. (1) of the Bombay District Municipal Act with 
reference to meat which is a perishable article. 
The only power which the section gives to a Munici- 
pality is the power to destroy forthwith any article 
which is of a perishable nature, and which in its 
opinion is diseased, unsound, unwholesome or unfit 
for food, drink and medicine. B Emperor v. HAJI 
Axnoo, 22 Box. L. R. 589; 21 Cr L. J. 783 157 


Bombay High Court Circulars, 

Rule 62 (vil), effect oy —Execution of decree — 

* Sale of property belonging to Hindu judgment.debtor 

—Share of sons, whether passes under sale. 

Rule 69 (vièt of the Bombay High Court Ciroulars 
provides that if in thecase of a Hindu judgment- 
debtor it is desired to sell the interest of any other 
member of the family (e.g., that of a minor son or 
brother), the name of such member and the fact that 
his interest is being sold must be stated inthe 
proclamation, as otherwise his interest will not pass 
to the purchaser. : 

Where, therefore, in an execution sale a 
slip was added to the proclamation of sale that 
the -intaresta of the sons of the judgmoent-debtor 
were not sold, but by mistake the sale certificate 
stated that the purchaser had purchased the, entire 
property including the sons’ interests: 

Heid, that the shares of the sons were not affected 
by the sale. B Ssanxarn GoviND v., PARASHBAM 
JANARDAN, 22 Box. p. R. 970. 39 


bombay Irrigation Act (VII Bom. 

1879), SS. 31, 38-— Deficiency of water caused 

by reducing dimension of sluice-—Compensation, suit 

for, whetner maintainable, 

Sections sland 48 of the Bombay Irrigation Act 
are no bar to a suit against the Secretary of State 
for compensation for deficiency of water dus to an 

‘Executive Engiseer reducing the dimensions of a 
sluice for theeadmission of water from a Govern- 
ment canal, $S GANGARAM v, SECRETARY OF STATE 
Fes INDIA : ° l “7 








of 1879), SS. 4O, 21 dg Pe 93- Reserved 

trees growing after Settlement, ownership of. 

There is nothing in the language of section. 40 of 
ihe Bombay. Land Hevenue Code to show thaf all 
future growths of reserved trees would belong to the 
Government. . 

The plain and natural meaning of rule 93 of the 
rules framed under section 214 of the Bombay Land 
Revenue Code is that the existing reserved trees 
belong to the Government and that all future 
growths belong to the ocoupant. B EMPEROR v, 
era RAMANGOWDA, 22 Bom. L. R. 884; 21 Cr. L. 

| 716 > 


Sa 79 A, applicability of. See GUJARAT 
8. 81 TALUKEDAR'8 Act, 88 


S. 83. presumption under—Landlord and 
tenant—Origin of tenancy wunknown~—~Nature of 
tenancy — Permanent tenant—Enhancement of rent— 
Landlord, right of, 

Where the origin of a tenancy cannot be ascer 
tained and no satisfactory evidence of its commence. 
ment is forthcoming, the presumption allowed by 
section 81 of the Bombay Land Revenue Code arises, 
and the person in occupation must be taken to be 
a, permanent tenant, but not a Mirasi tenant 

In the case of a permanent tenant, not an occu- 
panoy tenant, the landlord has the right by usage to 
enhance the rent, and an enhancement to the extent 
of three times the assessment is not unreasonable B 
VYASACHARYA MADHAVACHARYA v. VISHNU VITHAL, 
22 Bom. L. R. 717; 44 B. 666 289 


S. 217, applicability of—Survey settle- 
ment, introduction of, into alienated village under 
Bombay Act I of 1886 —Inamdar, right of, to levy 
higher rates after eapiry of settlement. 

Where asurvey settlement was introduced into: 
an alienated village with the consentof the slience 
under Bombay Act I of 1§65, and the period of the 
settlement expired after the Bombay Land Revenue 
Code of 1879 came into force, section 217 of that 
Code is applicable to the village and an inamaar 
acts in derogation of the lawful rights of the holders 
of lands in his nam village in levying higher rates 
than those allowed under the settlement after the 
expiry of the period of the settlement. B Dxronpo 
VASUDEO KANITEAR v. SECRETARY OY STATE FOR INDIA, 
22 Bom k, R. 247; 44 B 110 19 


Bombay Rent Act (II of 1918), s. 9— 
Object of Act — Bona fides of landlord —Cowrt, duty 
of. 

It was never intended by the Bombay Rent Act 

that the improvement of old, ill.erected, badly ven. 

tilated premises should be entirely stopped until the 

Rent Act is repealed All that the Courts have to 

do in construing section 9 of the Bombay Rent*Act 

is bo see that the landlord is acting reasonably. 

In order to determine whether a landlord is acting 
reasonably within the meaning of section + of the 
Bombay Kent Act, the Court should confine itself to 
the condition of the premises in question and should 
not allow its decision to be, affected by the fact that 
the landlord owns other bnildings in respect of 
which he should follow a certain line of action. B 
B..D. Pupuuit v, DiNsBAW MANEKII, 22 Bow. E 
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Bombay Rent (War Restrictions) 
Act (li OF 1313), 88. 3, 9, 12 —Lasdiord 
and tenant—Forfeiture of lease on non-paymeat of 
vent —Paym?nt of standard rent wnstead of stipulated 
rent, whether worka forfeiture. 


It was provided in a leass that on ‘a breach of 
the covenant to pay the stipulated rent the landlord 
would have the right to put an end to the lease. 
The tonant failed to pay the stipulated rent bat 
paid the standard rent under section » of the som- 
bay Kent (War Kestrictions) Aot. The landlord 
brought æ suit to enforce his rigat of re-entry on 
the ‘ground that there was a breach of the covenant 
to pay the stipulated rent: `~ 

Heid, (1 that the right of re-entry on faílure'to 
pay the stipulated rent was an auxiliary provision 
to secure tho payment of rent ; 

(2) that the Legislature having by the provisions 
ofthe Bombay Rent (War Restrictions) Act cut 
down the stipulated rent and enacted that the 
standard rent was the only rent that the tenant 
was bound to pay the right of re-entry could be 
made available only for the purpose of securing 
the payment of standard rent; 

(3) that the standard rent having been paid, the 
right of re-entry could not be enforced. i Kastur- 
BHAI MANIBHAI v, HIRALAL DAHYABHAI, 22 Bom. L. E 

. 926 


Bombay Rent (War Restrictions 
N 3. 2) Act (VIL of 1918), s. 7— Receiving 
vent in excess of standard rent-~Charge for electricity, 
receipt of —Offence, 

The supply of electric light for premises let on 
rent is a matter ofarrangemenb or contract between 
the tenant and the landlord and the charge levied 
by the landlord for such supply does not necessarily 
form part of the rent. 

A landlord who charges a fair amount for electric 
light supplied to the premises in addition to the 
standard rent cannot be convicted of reveiving 
excess rent under section 7 (!) of tne Rombiy Rent 
(War .estrictions No 4) Act. & Ram Goran RUPJI 
v. EMPEROR, 2. Bom L. B. 903; 21 On. L. 4.7 65 149 


B;moay Village Police Act (Vili of - 


1837), 83. Í 4, (S —Procesdiugs before Police 
Patil, nature of, See Qatus Act, s. 9 147 


Buddhist Law, Burmese—Inheritance 
—Younger brothera and sisters, whether preferred to 
elder ones—Full blood, whether exclades half blood — 
Nearer and remote relations, preference between, 

It is settled law, among Burmese Buddhists, that 
as between elder brothers and sisters and younger 
brothers and sisters, the former are excluded by the 
latter in matters of inheritance. 

The rule that the relations nearer in degree exclude 
the more remote, is limited in its application to full 
blood relations, and full blood relations exclude half 
blood relations, although the latter are nearer in 


degree. L B Taune Mao v, AUNG NYUN, 12 Bur, 
L D 103 " 488 
—— — Payin property — House — builf 





during coverture on payin property, ownership of. 

A house built, during soverture, on the payin pro. 
perty of the husband or wife becomes the joint 
property of the husband and wife, ani neither can 
ust the other from posseasion. L B Ma Sein MIN 

225 
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Bundelkhand Allenation of Land 
. Act (uL oT 1903), ss. 16, 17, applicability e 

of, to mortgage made after passing of Act. . 

Section 17 of the Bundelkhand Alienation of Land 
Act dosa not apply to a decree obtained on the 
strength of a mortgage made after the commence. 
ment of that Act. A HANUMAN PRASAD NABAIN SINGH 
v, HARAKH Narain, ! U, P. L. R.A.) 192; 18 A. L. 
J. 580 4: A. tz 551 
Burden of prootf—aAdmissions in previous 

suits, value of. : 

The mere fact that certain admiasions made in 
previous anits constituted a good defence to the suits 
in which they were made, cannot lead to the con. 
clusion that they were untrue, QO Suro DAYAL v. 
Lanta PRASAD, 230.0, 1547 O L. T5645 603 
Party on whom onus lies failing to adduré 

evidence, effect of. . 

Where it is open to both parties to produce evi- 
dence concerning the existence or non-existence of. 
a particular fact, the party upon whom the burden 
of proving the fact lies does not discharge that 
burden by showing that the other side conld equally 
Pat Raw Biras 
SINGH v. RAMYAD SINGR, 1 P. L, T. 685; 6 P. L. J. 622 


303 
Calcutta Municipal Act (ll of 

1892), S. SML —"When a fixture has been 

attached to a building,” meaning of—Applicabiltty 

` of section —Duty of prosecution. 

The words “when a fixture has been attached to 
a building" in section 341 of the Valcntta Municipal 
Act mean that the building must first be in existence 
and the attachment of the fixture subsequenteto the 
eraction of the building, and the words cannot be 
applied to a part of & building constructed at the 
same time as the main building itself, In order to 
apply the provisions of the section, it ig incambent 
on the prosecation to prove the facts upon which 
ita applicability depends. © MonuMED Razigppin 
v CORPORATION OF UALCUTTA, 23U. W, N. 782; 24 0. 
L.J, 615 4 UR. ^ J. 163 352 
0——— S, 4 G3 -Licensee for carrying on carrier's 

business and for the animals kept by him, whether 

Should take vut license also for premises where 

animals are kept, 

A carrier must, in addition to a trade license, 
take our2 license for his animals if he keeps them 
and a license for the premises where he kaeps tham 
under section 463 of the Caloutta Municipal Aot. 
C SUuRRNDRA Nara BANEBJEE v. MANAGER or W. 
Lewis & 00,24 C. W.N. Tki; 21 Cn. L. J. 844; 47 C. 
829 924 
Carriage of goOO(ds-Goeods consigned by 
' Railway Railway, liabilsty of, for loss—Goods not 

removed within reasonable time —Responsibility 

carriers, when ceases —Warehouser, responsibility 

— Deamwrrage, charge of, efet of. 

P., a trader at Agra, hal consigned tp him by rail, 
113 bags of chillies to ba delivered at Kasganj, 
The consignment arrived in a sealed wagon on tho 
Lith May and was ready for unloading on the t th 
May: the contract with the Railway expressly 
provided thit the wagon should be unloaded by 
the consignes. P. arrusged with a local firm at 
Kaszanj to take delivery gon his behalf and sent 
them tha, Railway receipt of 6th or 7th May. R., 
a servant of this firm, presefted himself on the 
igh May, wibtkomt the Railway receipt, and waa 
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*permitted to unload the wagon, after doing which 

he léft the bags on the Railway premises and 
went ewoy. He tendered the Railway receipt on 
ihe 2?nd May and again did not remove the goods. 
On tho 31st May a member of the firm asked to be 
shown P's. goods. But with the exception of one 
bag, the remaining bags which made up the con- 
signment were not then on the Railway premises. 
P. then brought the present suit against the Hail. 
way and the consignorfor damages for the los or 
non-delivery. E. was not produced na a witness, 
nor was any evidence led to prove that he did 
not in fact remove the goods, or as to the terms 
of any arrangement whereby, after unloading the 
wonsignment, the bags were allowed to remain on 
the Railway premises : 


Held, (1) that the Railway as carriers could 


.not be made liable for any loss due to the oare- 


lessness or neglect ofthe consignee in not re. 
moving the goods within a reasonable time of their 
arrival at destination ; 

(2) that, in the absence of any explanation of 
the delay between the 13th May when the goods 
wero unloaded and the 22nd May when the Rail. 
way receipt was produced, the liability of the 
Railway as carriers had ceased ; 

(3) that, inthe absence of evidence, express or 
implied, of any arrangement with the Railway, thers 
was no liability incurred by the Railway as ware» 
housera,and the mere fact that a charge was made 
for demurrage would not necessarily give rise 
to such an implication. A B. N. W. RAILWAY v. 
Moor OHAND, 18 A, L. J. 764; 2 U. P. L, BR. (A.) 268: 
42 A 655 1000 
C. P. Land Revenue Act (II of I917), 

SS. 188, 192-—OCo-sharers—Lambardar, mon. 

re8ideni—Bervant, wages of, whether can be recovered 
' from co-sharer. 

" Witerea lambardar, who does nob reside in the 
village, appoints a private servant to do his work 
for him, he cannot charge his co-sharer with the 
wages of this servant without previously coming 
to some agreement with the co-sharer, N Raanc. 
BARDAYAL v. MADHORAO O58 


C. P. Tenancy Act (XI of 1898), s. 41 
"(d)—Ocewpaney  tenant—Alienation of part of 
3 holding—Landlord, whether can re-enter. 
An alienation by au absolute occupancy tenant of 
& parb of his holding without the consent of the 
landlord does not entitle the malguzar to sue for 
wjectment of the transferee as a trespasser and to 
re-enter on the ground that the transfer is void 
as against him under section 41 (7) of the Central 
Provinces Tenancy Act, M JODHRAT v. p 
S. 45—Sanction to transfer cultivating 

. wWghts in gir land, unconditional, scope of. 

“When the Financial Commissioner grants an 
unconditional sanction for the transfer of cultivating 
sights in sir land and such sanction does nob restrict 
the transfer to any particular transferee, it is open 
to the person securing the sanction to use it in 
favour. of any person whatsoever, N MUNIR Monax. 
MAD v, Bama . .* 

A $..92 (2)—Jurisdiction of Civil Courts— 
b. Plea, determination of—Duty of Court, 


e 
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C. P. Tenancy Act—conad. , 


In deciding whether the jurisdiction of'& Civil 
Court is barred under proviso 2 to section 92 of the 
C. P. Tenancy Aot, the Court must take into 
account the true position of the defendant, as. 
disclosed by all the pieadings, if the defendant 
takes up & position for the purpose of taking advan- 
toge of the bar created by the 2nd proviso to section 
92, the Court must determine whether that proviso has 
any application. N Kuaza Minsa v Virrgosa. 966 
Charitable institutio n-—Ohatram— Person 
* possessing substantial interest, who ts. 

- A person who has devoted time and energy in 
order to place the affairs of a chatram on a proper 
footing and to see that the objects of the trust are 
daly carried. out, is a person possessing a substan- 
tial interest in the maintenance of the charity so 


* as to entitle him to sue under section 92 of tho 


Civil Procedure Code, so, too, a person who lives in 
the neighbourhood of such an institution, and as a 
member: of the community, 


use of the choultry. GOPALA KRISHNIER v, 


GANAPATHY Alvar, (1920) M. W. N. 478; 12 L. W, 
77 124 


2 
Chota Nagpur Tenancy Act (VI B. 

C. Of 19.8), S. B87—Deciston by Revenue 

Officer-—Appeal to Judicial Commissioner—Second 

appeal, whether lies. 

No second appeal lies to the High Court from the 
decision of the Judicial Commissioner passed on appeal 
against the decision of a Revenue Officer under 
section 87 of the Ohota Nagpur Tenanoy Aot. 
Pat JacpesHaz Dayar SixcH v Buaaoi Manton, 
(1940) Pav. 302; UP, L, T. 705 P L J.67 434 
———-— SS. 211, 27Q—Order passed by Deputy 

Collector under s. tll—Appeal, whether lieg- 

—BDeputy Commissioner, powers of, revision of. 

A Deputy Commissioner has no power to hear 
an appeal from a decision of a Deputy Collector 
given under section 211 of the Chota Nagpur Ten. 
ancy Act. 

If it can be shown that a Deputy Collector, whilst 
exercising under section 211 of the Chota Nagpur 
Tenancy Act the powers of a Deputy Commissioner 
delegated to-him, has failed to exeroise a jurisdiction 
which he might have exercised or has usurped a 
jurisdiction which it was not within his competency 
to exercise, then the Deputy Commissioner would 
have power under section Z700f the Act to order 
him either to exercise that jurisdiction or to re- 
frain from exercising it, as the case may be. Pat 
TIKAIT GANESH NARAYAN v. UHANDU Misrri, 6 P. L, 
J.468; LP. L. T. 729 |, 268 
Civil Procedure Ccde (Act XIV of 

1£82), 5. 317 < 327 
Civil Procedure Code (Act V of 

1908), ss. 2 (2), 96, O. XXIL rr. 1, 3 
. Application for substitution as legal representative 

of party, dismissal of-— Appeal, whether lies, 

An order refuging to implead a person as the 
legal represéntative of a deceased plaintiff is an 


adjudication of that person's claim within the, 


definition in section 2 (2), Civil Procedure Code, 
and asa decree, such order is appealable. M Ayya 
MUDALI v, VEERAYERE, (19.0; M. W. N. 467; lz L v», 
188; 39 M. L 4 218; 43 M. R]2 4983 
ES. 2 (2), 104 102, I 15—Interrogas 
tories, order disallowing—Appeal - Revision, - | 


* . 
æ 
> 2 





is entitled to make . 


Civil Procedure Code—1908—contd 


An order disalowing  interrogatories is not a 
decree and is not open to appeal, nor is such an 
"order open to revision, as the party adversely affect- 
ed thereby has a remedy by way of appeal from tho 
final decision of the Court. S Firm or YUSIFALUY 
AriBHOY Kanixgr v. Firs or HAJI MaHoxED HAJI 
ABDULLAH, !4 S. L. R 28 721 
SS. 2 (17), 80 -Provincial Insolvency 

Act (III of 1907), s. 20—Recetver in insolvency, 

awrether Public Officer—Notice to Receiver, whether 
~ necessary. 

A. Receiver appointed under the provisions ofWho 
Provincial Insolvency Act isa Public Officer within 
the meaning of section 2, clause (17) of the Civil 
Procedure Code, and before an action can be brought 
against him notice must be served upon him in con- 
formity with the requirements of section 89 of the 
Code, B De Siuyav Govisp Batvant, 22 Bom L. 
R. $87: 44 B. 895 411 
S. 10 —Suit for joint possession decreed - 

Appeal pending in Privy Cowncil—Subsequent suit 

for profits, whether can be stayed. 

Where it is shown that an appeal is pending before 
His Majesty in Council, an order for stay of a subse- 
quent suit can be made without any reference to the 
nature of the relief claimed in either suit. It is only 
necessary that there should bein both suits or in 
the suit and the appeal some matter which ia directly 
and substantially in issue in both oases. 

Plaintiffs obtained a decree in & Civil Court for 
joint possession of certain lands with defendants 
execution of which was carried out. Defendants 
appealed to the Privy Council Subsequently plaint- 
iffs filed a suit to recover profits from the defend- 
ants in the Hevenue Court. In this latter suit a 
question of title was raised which was also in issue 
in the appeal before the Privy Council: 

Held, that the subsequent suit could be stayed 
under section 10 of the Civil Procedure Code. 
WAHID Art v. Nusrat Ant, 23 O. C. 214; 70. L J. 
620; 2 U. P. L, R (J. O.: 166 629 
SS. IO, 105, I115—0rder staying pre- 

ceedings, nature of—BRHevision— High Court, power 

of-—“Qase,” meaning of. 

An application under section 10 of the Civil Pro- 
cedure Uode is not a case, and an order passed on 
such an application is not the decision of a case; 
consequently, the High Court has noepower to inter- 
fere with such an order in the exercise of its revi. 
sional jurisdiction under seotion 1:5 of the Code. 

“The word "case" in section 115, though not confined 
toa suit, cannot be construed to mean an inter- 
locutory order in a suit notwithstanding that the 
order may be of snch & nature that it cannot be 
interfered with even under section 105 of the Code 
when an appeal is preferred from the final deoreb in 
the guit, A SULTANAT Joan BEGAM v. BONDAR Lat, 
18 A.L. J. 431; 42 A. 409 s 90 
Se 1 1 —Res judicata, applicability of- Test 

— Competency of former Court to decide subsequent 

Suit, 

In determining whether a decree operates as res 
judicata in a subsequent suit, the test is whether 
the Court which tried the former suit had juris. 
diction to entertain the subsequent suit; if it had 
* not, the decision in the previous suit does not 
operate as res judicata to bar'the subsequent suit 
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Civil Procedure Code—1908—conta. 


A Mara Prasan SHUKUL v. Devt SnuvELAIN, 2 U. P. 
L. R. (4.) 69 
-— — SS. TT, Expl. V, 0, XX, r. 12— 

Partition, suit for—Claim for future meme profits 

— Decree silent — Suit, subsequent, for recovery of 

mesne profits, whether maintainable. 

Rule !2 of Order XX of the Civil Procedure Code 
expressly empowers a Court to make” an order for 
future mesne profits, It is, therefore, permissible 
fora plaintiff, in a suit for partition and possession, 
to claim future mesne profits. But if such claim is 
made and the decree is silent as to future mesne 
profits, the relief will be taken to have been refused 
and a separate suit for such profits will be barred by 
Explanation V of section 11 of the Civil Procedure 


: Code. B ArMARAM BHASKAR v, PARSHRAM BALLAG, ` 


22 Box. L R. 882; 44 B, 954 419. 
— Sy II, O. XXXIV, Fa I — Mortgage, 


suit on, by puisne mortgagee—Prior mortgagee made 

party to suit— Decision, whether res judicata, 

A paramount title cannot be drawn into contro- 
versy in an action for foreclosure. A prior mortgagee, 
therefore, is not a necessary party to an action by & 
puiene mortgagee for foreolosure, the chief object 
of which is only to cut off allrights subsequent to 
the mortgage and not prior to the mortgage. At the 
same time, a puisne mortgagee may make a prior 
mortgagee a party tothe suit, If ho does so, the 
purpose of making the prior mortgagee a party 
should be clearly stated: but if no purpose is given in 
the plaint, or provided forin the decree, the prior 
mortgagee will not be affected by the judgment in 
any way. Where no relief is claimed, the subject- 
matter of the action is the interest of the mortgagor 
minus the interest of the first mortgagee, and in 
such a suit no investigation as to the validity or ° 
extent of the prior mertgage can possibly be made, 
The utmosb that can be required from the prior 
mortgagee is, that he should disclose his prior mort- 
gage if he is made a party to the suit, Pat Laícgwi 
Narayan Marwari v. BHAGWAT SINGH, i P. L.T. 


029 33 


S. 21, scope of —Applicability of section to 
execution proceedings Jurisdiction, territorial, wané 

F of —Ewecution proceedings Objection to jurisdiction, 
maintainability of. 

The provisions of section 21, Civil Procedure Code, 
apply to all objections based on the alleged infringe. 
ment of the provisions of sections 16 to 18, Civil 
Procedure Code, as regards the institution of suits 
relating to immoveable property. 

The words “objection as to the place of suing” 
in section 21, Civil Procedure Code, include objections 
to the institution of the suiton the ground that 
the Court in which it wasinstituted had no juris. 
diction over the immoveable property which was 
the subject of the suit. 

The effect of section 21 of the Civil Procedure 
Code is that an objection to jurisdiction which: an 
appellate or revisional Court is thereby precluded 
from allowing, must he considered cured for all 
purposes unless taken before the passing of the 
decree.in the original Conft,eand if stich objection 
is notso*taken it cannot begentertained by the 
original Court in execution. WI ZAMINDAR or Erriya 
PURAM v. CHIDAMBARAM Curtry 28. M. L. T. 76 

: ; 
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(1920) M. W. N. 460; 12 L, W. 217; 89 M, L, J. ?08; 
48 M. 676 $7 I 
S. 24—Transfer of case—District Judge, 

jurisdiction of — Notice, whether necessary. 

A District Judge may of his own motion transfer 
a cage from one subordinate Oourt to another 
within his jurigdiction without notice to the parties; 
but where a party applies for a tranafer, he is bound 
under section 24 of the Civil Procedure Vode to issue 
notice and hear the parties before making an order 
for transfer, and if he omits to do so, he acts without 
jurisdiction and his order is liable to be set aside, A 
FATEMA KEGAM v, Iupap ALI, 2 U. P. L. R. (A.) 85; 18 
A. L. J. 861 560 
S 35—Costs, award 

Court—Appellate Court, interference by, when justi- 

fied: 

The awarding of costs is in the discretion of the 
Court and a Court of Appeal ought not to interfere 
with the exercise of such discretion, unless there has 
been some misapprehension of facts or violation of 
gome established principle or there has been no real 
exercise of discretion atal. © HULL v. PAULL, 24 

'O. W. N. 882 42 
S. S3— Application for transfer of decree for 
execution—Certificate not sent through District Judge 

—Application, whether “in accordance with Law." 

Where the .holder of a decree applies to the Court 
to have his decree transferred to another Court for 
execution, aod his application is allowed, and & 
certificate issued, but through the mistake of the 
Court the certiticate is sent direct to the Conrt in 
which execution is sought instead of through the 
District Judge, the application of the decree-holder 
is nonetheless an application made “in accordance 

“with law” as required by Article 154 (5, of Schedule 
£ to thy Limitation Act 

It is not necessary in an application for transfer 
for the decree-holder to specify that the transfer 
certificate should go through the District Judge. 
bat KuNJBEHABI BiNGH V, : ARAPADA. MITTER, : P, 
L, T. 306 











S 4l—Exzecution of decree — Transfer of 
decree -—Applicalion dismissed aa time-barred — Re- 
cord, return of, to Court passing decree- Appeal, 
“order set aside on, effect of — Executing Court, power 
of, to proceed with emecution. 

A deoree ofthe Benares Court was transferred 
for execution to the  Bhagalpore Court Before 
the latter Court the judgment-debtor took an 
ohjection that the applicution was barred by time. 





INDIAN OASES, 


of-~Discretion of e 


The objection was disaliowed by the executing Court’ 


jut was upheld on appeal. The executing Court 
thereupon dismissed the application for execution 
as having been imfructuous and sent the papers 
back to the Benares Coire withthe certificace 
required by section +i of the vivil Provedure Vode, 
Subsequently, the High tourt set aside the order 
allowing the objection of the judgment-debtor. 
e The 'decree-holder, thereupon, made an application 
tu the Bhagalpore Court to proceed with the 
execution. ‘he Court seni for the record from 
the Benares Court and pgoceeded with the execu. 
* 


tion: 
‘Held, that the effe&t of the order of the High 


Court was to put the parties in the position in 
which they were before thé papers were returned 


* 
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to the Benares Court, and that, therefore, the 
Bhagalpore. Court was entitled to proceed from 


the stage at which the proceedings in execntion ' 


had been stopped by the order of the Court of 
Appeal, the p..sition being as if no certificate of the 
mauner of execution had been sent under section 
4 of the Civil Procedure Code to the Benareg 
Court. Pat UDAIBHAN PARTAP BINGAH v. SMEORAM 
Jl 987 
= S, 47, 0. XXXIV, r. I 4—Sale held in 
contravention of O., XXXIV, r. 14, whether oid or 
idable—Proper remedy—Limitation Act (IX of 
608), Sch I, Art. 166—Mortgagor continuing in 
possession under rent-note—Suit by mortgagee for 
possession and rent, nature of, 
A sale held in contravention of rule 14, Order 
XXXIV, of the Civil Procedure Code is not void 
but voidable atthe instance of the mortgagor and 





. in order to avoid it, i6 is sufficient, for the mortgagor 


to show that the sale contravenes the provisions of 
the vule, and the proper remedy is not a snit but 
an application under section 47 of the Code made 
within thirty days from the date of the sale. 
Where a mortgagor continues in possession of the 
mortgaged property under a rent-note passed at 
the time of the mortgsge to the mortgagee, a suit by 
the mortgagee to recover possession of the property 
and the rent due on the rent-note isa claim arising 
under the mortgage within the meaning of rule 14 
of U:der XX XIV ofthe Civil Procedure Code, B 
BHaiCHAND KiRPARAM V RANCHHODDAS MANCHHARAM 
zz Bom. L R. 670 231 
——— S. 48 (I) (D) —Eaecution of decree— 
Limitation—Subsequent order directing payment, by 
what Court to be made, 
The subsequent order directing payment contem. 


plated by clause (1) (b) of seotion 48 of the Civil 


Procedure Code must be an order made by the : ourt 
whioh passed the deoree acting as that Court, and 
not an order of a Court exeouting the decree. Pat 
GeBARDHAN PRASAD v, BISHUNATH PRASAD, (19.0) 
Pat. zZ9 39 

— — S. HO—Limitation Act (IX of 19! 8), Sch I, 

Art. 12— Ewecution of decree — Attachment — Death 

cf judgment-debtor— Legal representatives not im- 

pleaded —Sale, whether void—~—Suit to set aside sale 

— Limitation. 

Where the Property of a judgment-debtor is 
attached in his lifetime bnt he dies while the attach- 
ment is pending and the property is sold without 
his legal representatives being properly represented 


in the proceedings, the sale is merely voidable on- 


pro.f of prejudice but is not void. 

A suit, therefore, to set aside such 9 sale is 
governed by Article 12 of Schedule Itothe Limita- 
tion Act. Q MasuMaN v GULzAR) Lat, 28 0.0 549 


S. 66, "applicability of. 

Section to of the civil Procedure Code applies 
only where a person claims title under a certified 
purchaser, and has no application to the case of a 
real purchaser. © Hasin v. INTIVENNESSA BIBI, 24 
C. w. N. 659 
S. 66 — Civil Procedure Code (Act XIV of 
1882), s. 8:7—Hwecution sale-—Purchaser under 
old Code, suit by, against . transferee of certified 
purchaser, muntuinábilty of. "8$ 








w 


e 97 


và. LVIII] 
.Civil Procedure Code—1908—contd. 


Under section 660f the Civil Procedure Code of 
190 the title of the real purchaser of a property at 
a sala in ex-oution of a decree cannot be enforced 
avzainst the certified purchaser as also against per- 
sons who claim a title derived from the certified 
purchaser. Under section 4:7 of the Civil Procedure 
Oods of 1-82, however, the real purchaser had a title 
enforceable against the whole world except the 
certified purchaser. 

The wider restriction embodied by the Legislature 
in seotion 66 of the Code of 1908 cannot be applied 
to oases where the title of the real purchaser 
accrued under the Code of 1852 and was, atthe 
time, of its inception, subject only to the restriction 
contained in section 817 of that Code. Therefore, if 
the title of an execution-purchaser was perfected 
when section 317 of the Code of 1882 wasin force, 
the real purchaser, notwithstanding the passing of 
the new Uode of 993s, ia entitled to maintain & suit 
against a transferee of the certified purchaser for 
a declaration that as the certified purchaser was not 
the real purchaser, his transferee has nob aoqnired 
any title under his conveyance. © Promotaa Nara 
v. Sounav Das, 81 C. L, J. 468; 24 ©, W, A o 
S. 73, Sch. HI, cl. (9) - Decree sent 
to Qollector for execution —BSale proceeds, receipt of, 
by Collector, whether recetpt by Court— Rateable dis- 
tribution Application, when to be made, 

Where a deoree issentto the Collector for exe- 





cution and the Collector sells the property of the - 


judgment-debtor, then, as soon as the whole of the 
purchase-money agreed to be paid at the sale ia 
paid to the Collector, it becomes assets received 
and held by the Court within the meaning of 
section 73 of the Civil Procedure Code, and an ap- 
plieation for rateable distribution made after that 
date must be treated as out of time. B DATTATRAYA 
DuRGAPPA v. PUNDLIK NARAYAN, 22 Bom L B. 992 
S. BO— Public Officer, suit against, for act 

done in official capacity— Notice, whether necessary 

" Act," meaning of. 

In the absence of a notice under section £0 of the 
Civil Procedure Code a guit will not lie against a 
public officer in respect of any act purported to be 
done by him in his official capacity. | 

The term "act" in section 8U includes a threat to 
do a future injurious action when that threat is 
conveyed throughthe performance ^f any action, such 
as speech, writing, sending a"^notice or message and 
go forth. M SUPERINTENDIAG ENGINEER, BEZWADA v, 
CHITTUBI RAMAKRISHNAYY4, 86 M. L J. 16); 12 L W. 
198; (1920) M. W, N. 498; 28 M. L. T. 163 885 
S, 86—Ruling Chief, suit against — Consent 
* of Governor-General net obtained—Suit, whether 

maintuinable. 4 

Plaintiff held certain lands of the defendant, a 
Ruling ( hief, for which he paid no rent. Defend- 
ant applied for resumption of the muaf and the 
Court assessed rent against the plaintiff who 
brought the present suit for & deolaration that he 
held a heritable right to remain in possession of 
the land without payment of rent The suit 
was dismissed on the ground that the plaintiff had 
* nêt obtained the consent of the Governor-General 
jp (Council under section 86 of the Civil Procedure 


e , 
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Code, to sue the defendant, Plaintiff appealed and 
it was contended that as he was suing as s tenant 
-of inimoveable property, the suit was maintainable 
under the fifth proviso to section 86 of the Code 
withcut the conseut of the Governor General: 

Held, that the suit was not by plaintif as a 
tenant of immoveable property, and had been rightly 
dismissed QO AMIR Bixen v. JAGAT Jit Since SIZ 
S. 92-— Suit instituted with sanction of Ad- 

vocate- General —Farty, addition of, ajter institution 

— Fresh sanction, whether necessary-— Test. 

Where in a suit instituted with the sanction of 
the Advocate-General under section 92 of the Civil 

rocedure Code, it is necessary to add a defendant, 
he test for determining whether such addition 
requires a fresh sanction from the Advocate.General 
before the suit can be proceeded with against him, 
is whether the scope of the suit has been really 
enlarged by the addition of the new party. IM 
GOPALA KRISHNIER v. GANAPATHY ÁIYAR, (1020 M, 
W Nw 478; 12L W 772 
— S. 92 (h)—Trustee, new, appointment of 

— Court, power of, to direct delivery of property. 

Where in a suit relating to atrust new trustees 
are appointed, the Court has power, under section 
92 (4 of the Civil Procedure Code, to make a decree 
directing the-old trustees to deliver the .trust pro- 
perty to the new trustees, A «Ar NARAIN v. BANKEY 
Lat, 17 A. L. J. 967 

S. I 1Q—Appeal to Privy Council—Decree 

of lower Court confirmed in appeal Appellant taking 

up mew position in appeal to Privy Council —Certifi. 
cate for leave to appeal, whether should be granted. 

The value of the sabject-matter in a suit exceeded 
Rs. 10,000, and the decision of the ‘first Court was 
affirmed on appeal by the High Court. The appel 
lant applied for leave to appeal to His Majesty in 
Covncil, proposing in that appeal to take up a 
position that was not taken up in the argument of 
the appeal inthe High Court: - 

Held, that the case was not a fit one for ths 
grant of a certificate for leave to appeal to His 
Majesty in Council. A Marna BIBI v, Wasi AHMAD 
2 U. P. L.B (A ) 402 179 
—— S. II S—Application to set aside sale— 

Deposit of compensation — Mistake of Court in cale 

culating amount—Sale set aside— Revision. | 

The High Court will not interfere in revision, 
under section 116 of the Civil Procedure Code, 
with an order cancelling a sale merely because 
through a miscaloulation of an officer of the Court’ 
the judgment-debtor deposited a sum short by a 
few rupees of the amount due with his application to 
set the sale aside and immediately on discovering 
the mistake deposited the temaining:amount C, 
KARAMALI MOLLA v. TAMIJUDDIN MOLLA, 82 0. L. J 


12 816 


— S. 1 15—Revision—Error of law, whether 
ground for revision. 

A mere error of law by an Appellate Court doeg 
not afford to the defeated pírty a right to apply for 
revision under seotion 116 of the Civil: Proceduro 
Code. A Ray Sanat Man v. Brg Lar, 2 U. P.L. 
R. <A.) 86; 18 A. L J. 878 182. 


S. 115—Revision~Interlocitoty order= 
Arbitrary order High Court, interference by. 


* * 
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-Ina suit for a declaration that certain property 
Bold in execntion of a decree was not liable to 
attachment and sale and that it belonged to the 
painfiff and not tothe judgment-debtor in execution, 
of the decree against whom the property was sold, 
the plaintiff impleaded the holder of the decree 
the judgment-debtor and the auction-purchaser as 
defendants. The auction-purchaser made an appli. 
cation to the Couréto direct his co-defendant, the 
decree-holder, to depssit in Court the amount 
realised by the auction-sale, and an order was made 
accordingly. On revision: 

Held, (L) that the order was not open to appeal- 
but a revision was competent 
(2) that the order was arbitrary and uncalled for® 
and must be set aside. A Murtaza Knan v. Lavra. 
SINGH, 18 A. L. J. 486 
S. 115—Revision Transfer of suits to- 
another Court on party's application without notice 
to opposite party, whether material irregularity. 

' Where cross-suits were panding between the 
parties one in the Court of the Munsif and the other 
in the Oourt of the Subordinate Judge, and the 
District Judge on the application of one of the 
parties transferred both the suits to the Court of the 
Additional District Judge, without issuing notice to 
the opposite party: 

"Held, that the Judge had acted with material 
irregularity and that his order, therefore, could not 
staud O Zvoon QADAR JANG BAHADUR v MANAGER, 
NANPAgA ESTATE, 28 O. U. 2:20; 7 O, L. J. 623; 2 U, 
P. L. R (4. 0. 162 667 
S. 115, O. Xl, i’. 2 I —nRevision — 
Interlocutory order— Material irregularity Juris. 
diction, want of .High Court, interference by. 
See ACCOUNTS, SUIT FOR 
Sa 115, Q. XXIII, r. [| —Revision-— 

Withdrawal of suit, order permitting, whether open 
to revision. 

‘An order, made with jurisdiction, permitting & 
plaintiff to withdraw a suit with permission to bring 
a. fresh suit, is not open to revision by the High 











Court under section 115 of the Code of Civil Pro». 


cedure. A NANHRY Lar v. Jacannata Prasan 134 

— SS. 141, 151, Q. IX, rn 8—S8uit 
dismissed for default— Application jor restoration of 

“suit also dismissed for default —Application for 
restoration of application, maintainability of - Code, 
whether exhaustive. 

Where a suit is dismissed for default and an 
application for restoration of the suit is also dis- 
missed for default an application for restoration of 
the previous application is maintainable under 
Order IK, rule 9 of the Oivil Procedure Code read 
with section 141 of the ‘ode. 

The mere fact that the word “teview” ix used in 
suoh an application would not change the character 
of the application. | 
. Itis not necessary in every case to have the 
support of a section of the Civil Procedure Code to 
empower & Court to pass an order not expressly or 
impliedly forbidden and® which is essential in the 
interests, of, justice, Lhe provisions of the Civil 
Procedure (ode gre by no means exhaustive. L 
ABDUL RAHMAN SHAH v, SHAHANA, 1 L 833 743 

- - Ss 151 —Appeal dismissed for default — 

Application for restorgtion—Limitation—Appel- 








" * 
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lant ignorant of order—Extension' of limitafion 
-luherent power of Court. See. LIMITATION ACT, 
s 8 789. 
S. 151 —Remand —Appellate Court, power. 

of, to remand case. 

Under section 151 of the Civil Procedure Code. 
an Appellate Court has power to remand a case 
although it falla outside the scope of Order X.I of 
the Code. Pat Aziz Fatwa v, SHAH KHAIBAT 
AHMAD, 2 U P. L. R. Pat.» 48; (1920) Par. 222 444, 
vmi : p 151,0. XVIII, r. I8, 0. XLI,- 

r23, O. XLIII, r. I (4)—Remand, order 
of, in emercise of inherent power—- Appeal, whether 

Lies — Local inspection — Court, power of, to use result - 

of local inspection —Failure to make note of inspec- 

tion, effect of. 

. Where the deoree of a Trial Court is reversed 
on appeal and the Appellate Court, in the exercise 
of its inherent power remends the case to the Trial 
Court for afresh decision, no appeal lies against 
the order of remand as such, inasmuch as the order 
does ‘not fall within the purview of Order XLIII,. 
rule LD t4. of the Civil Procedure Code, but an 
appeal lies from the decree of the Appellate Court 
reversing the deoree of the Trial Court. 

Under Order XVIII, rule 18 of the Civil Proce. 
dure Code a Judge has power to visit . locality 
and to use the result of his local inspection for 
certain purposes, e.g, for the purpose of enabling 
him to understand the questions that are being 
raised, to follow the evidence to apply it, and to 
test ib and, although it is desirable that he should- 
place the result of his local inspection on the record, 
yet the omission to do so is & purely formal defect 
and would not necessarily vitiate his judgment. 
Pat Ram Cuanpra Hao v. Narayan Lan 909 
S. 151, Oo. XLI, rr. 23, AOg—Re 

mand - Appellate Court, inherent power of, 

The powers of an Appellate Court as regards 
remand are not restricted to the cases specified in 
Order XUI, rules 23 and 25, of the Civil Procedure. 
Code: an Appellate Court may, in the exercise of its 
inherent powers under section 151 of the Code, 
remand a case if it considers ib necessary for the 
ends of justice to do so. Pat BRIJMOHAN PATHAR 
v DEOBHANJAN PATHAK, 5 P. L J. 146 664 
S, A-— Amendment of decree—Small 

Cause Cott decree— Revision —Oowrt, propzr, to 

amend decree, l ; 

The decree of a Small Cause Court is final and 
though in cerbain circuntstauces it may be set aside 
or modified by a High Oourt acting in virtue of its. 
reyisional powers, if must remain the decree of the, 
Oourb which originally passed it, when the High 
Court declines to interfere with if on the revision. 
pide. e 

Therefore, in such a case an application for 
amendment of the decree must be made to the 
Small Cause Court, and notto the High Court. L 
Kaupa BAEHSH t. ALLA DITTA, 1 L. 342 630 
O. I, r. B—Suit by temple worshippers to 

declare permanent lease to archakaa invalid, mains 

tainability of. 

A suit by the worshippers of a temple for a 
declaration that & permanent lease granted to the 
Archakes in possegsion of, the property ig invalid, $a 
maintainable under Order I, rule 8, Civil, Procedure 


- 
* e 
- 
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' Code, Mi YxERAMCHANERI. RAMASWMYA v. SOMA 
Prrogaxya, 38 M. D. J. 226; 48 M, 410; (1920) M. W, 
N. 398 585 





0. Il, Pa 2—Cause of actton-—P laintiff 
- entitled to two reliefs —Omission to aue for one relief, 
effect-of. 

Plaintiff instituted a suit against the defendant 
company claiming damages for the demolition of a 
house’ standing on land which, he alleged, belonged 
to himself and the company jointly: he also alleged 
that be had been dispossessed from his share in the 
property by the company who had appropriated 
the materials, He obtained a decree. During ti 
pendency of the suiton appeal, he brought the pre- 
sent suit for a declaration of his title to his share 
in the land and for partition of that share by metes 
and bounds: 

Held, that as the cause of action in both the suits 
wag the same, the present suit was barred by Order 
If, rule 2, Civil Procedure Cody. C KHARDAH 
OoMPANY, Ln. v. DURGA CHARAN CHANDRA, 44 C. 
640: 63 
0. |, r. 2—Separate covenants in same 

deed —Separate suits, whether barred 

Where two covenants are contained in tho same 
deed, but the performance of each is seoured in a 
different way, such covenants give rise to separate 
causes of action and although they may be joined in 
the same auit, Order II, rule 2, of the Civil Procedure 
Code would not prevent separate suits being institut- 
ed on them. ÑN Haismaw v. RAOJI, 16 N.L. R. is 
O. II, r, 2-—-8uit based on provisions of 

document—Buit, subsequent, based on same docu- 

ment, whether maintainable. See CONSTRUCT.ON 
„LOF DOCUMENT 969 
O. III, rr. 1,4 O. XX, rr. 2, 3— 

Date for pronouncing judgment—Notice to Counsel, 

whether sufficient—Judgment recorded and dated by 

predecessor of Court—Judgment pronounced. second. 
time by successor of Court, legality of —Jurisdiction. 

A Court adjourned a case to the 25th March 1918 
for the purpose of pronouncing judgment: on that 
date a decree for pre-emption was granted coupled 
with the condition that unless the requisite pre- 
emption-money was paid within one month the 
decree would become void, Payment was not made 
within the time fixed, but onthe th June 191- the 
decree-holder made a representation tò the Court 
that he was not aware that judgment had been pro- 
nounced and asked for permission to pay the money; 
the officer who passed the deeree having been trans- 
ferred, his successor, while admitting that he had 
no power to extend the time for payment, came to 
the conclusion that judgment had not been pro- 
nounced on the 26th March 1818, although the 
«ecord showed that on that date parties’ Qounsel 
were present, he acovrdingly, on the ‘nd December 
19 8, proceeded to pronounce judgment, already 
signed and dated by his predecessor: 

Held, that under Order III, rules 1 and 4 ^f the 
Civil Procedure Code noticeto Counsel was sufficient, 
that there was no reason for holding that judgment 
had not been. pronounced on the 20th March 19:8, 
and that the Court acted without jurisdiction in 
pronouncing, for the second time, 8 judgment record. 
sedand dated by his predecessor. L, BHALLA v, Fazan, 
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Munamuap, 97 P. L. R. 1920; 62 P. W. R. 1920 ` 
143 
O. VI, F. 4—Fraut, suit to set aside decree 
obtained by—Pleadings—~—Particulare—Ex parte 
decree obtained upon false claim, whether maintainable, 
Order Vl, rule 4, of the Civil Procedure Coda 
clearly requires that & parby relying upon fraud 
must state the particulars of the fraud in his plead. 
ings. General objections, however strong, are mn- 
sufficient and must be entirely disregarded 
An ew parte decree which has become final cannot 
bə re-opened in another suit, except upon the ground 
of fraud as an extrinsic collateral fact vitiating the 
proceedings in which the decree was obtained, It ig 
not sufficient to allege that the ez parte deoree was 
sbtained upon e false claim. Pat Jayxr Kuer r, 








MAHABIR SINGH 317 
— O. VI, r. 17 275 
- O. VI, r. I7—Amendment of plaint—. 





Appellate Court, powers of, to allow amendment — 

Amendment not altering nature of suit, 

Plaintiff sued for possession by pre-emption of 
certain land transferred under an adhlapt tenure 
The Court of first instance found in favour of the 
plaintiff on ll the issues, but dismissed the suit on 


the ground that the plaintiff had not stated in the ` 


plaint that he was prepared to perform all the 
conditions attaching to the adhlapi tenure. An 
application for amendment of the plaint was reject. 
edas having been made too late. On appeal, the 
District Judge allowed the amendment: 

Held, (!) that the Appellate : ourt had ample 
power to allow an amendment which did not 
offend against any provision of the law ; 

42: that the amendment allowed in the present 
case did not alter the nature of the sait and that it 
was a fit case in which amendment ought to have 
been allowed. L SADDA KHAN v Suntan KHAN 965 
— —— O. VI, r. 1 7—Plaint, amendment of, when 
_ permissible. 

Order VI, rule 17 of the Civil Procedure Code 
gives a Court ample power to permit the &mendment 
of a plaint, and this power should be liberally 
exercised; but where an amendment would pre. 
judice the opposite party, as where the amendment 
would introduce a totally different, new and incon. 
sistent case, leave to a nend should be refused. C 
BEBATI RAMAN Basak v, Haris CHANDRA BASAK, 24 
C, W. N. 749 665 

O. VIII, r. S—Discretion— Appellate 
Court, duty of — Pleadinga— Plaint, allegation in 

nat denied, effect of, f 

Where, in the exercise of its discretion under 
the proviso to section 68 of the Evidence Act, and 
rule 5, Order VIII ofthe Civil 'Procedure Code, an 
Appellate Court requires clearer proof of attestation 
of a document, it is the duty of the Oours to call 
for such proof, and not to decide that the document 
has not been proved, merely because the plaintiff 
did not examine all the attesting witnesses 5 

An allegation of fact in a plaint which ig not 
denied specifically or by necessary implication b 
the defendant, must be deenfed to have been admii. 
ted by him Wi Venxira Renni 3. Morgue PAMBULU 
(1920 M. W: N. 5 2 28 M. L. T. 215, : j 
; O. IX, rr, 3, d — Application jor aster. 
tainment of mesne profits dismissed ine default 

' . 
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Amount claimed eaceeding pecuniary jurisdiction of 


Court— Fresh applicaticn to Court having jurisdic. 
: tion, whether barred. 
' An application for.the ascertainment of mesne 
profits was made to the Court which by its decree 
had awarded these profits,’ but theamount claimed 
was in excess of the pecuniary jurisdiction of the 
Court. The*application, however, was dismissed in 
default under Order IX, rules 8 and 4 of the Civil 
Procedure Code. Thereupon a fr.sh application 
was made and in this, too, the amount claimed 
exceeded the Court's pecuniary jurisdjction; the 
application wes accordingly returned for presenta. 
*tion toa Court having jurisdiction. ^ hen presented 
to the atter Court, an objection was taken that the 
application was not entertainable in view of the 
order dismissing the first application : 
- Held, that the order dismissing the first application 
was one made bya Court not of competent juris. 
diction and that the second application was main. 
tainable. C KAMALA ‘Kanta Roy v, MONARADDI 
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2 
0. IX, F. 9, 0. XLVII, P, I —Dis. 
missal of suit for default—Remedy of plaintif — 

. Restoration, application for—Review, application 

for, whether entertainable, 

: Where a suit has been dismissed for default, the 
only course -open to the plaintiff is to make an 
application for restoration under Order IX, rula 9 
of the Civil Prócedure Code. Suchan application must 
be mgde within 80 days trom the order of "dismissal, 
and this rule -of limitation cannot be evaded by 
making an application for review under rule . of 
Order XLVII Pat SHEORAJNANDAN BINGH v, 
GIRJANANDAN SINGH, 1 P. L. T. 673 191 


O. Kl, r. 21, applicability of —Penalty 
under rule, nature of—Penalty, when to be 
imposed. See ACCOUNTS, SUIT FOR 281 


O. XVII, r. I—fProcess-fees, non-pay. 
ment of, within time—Failure of witness served «n 








sufficient time to appear—Adjournment, power of 


Court to grant, 

. Where process-fees for the summoning of witnesses 
is paid after expiry of the time fixed by the Court 
for this purpose, but summonses are, notwithstanding, 
gerved on them in sufficient time to enable them to 
attend, and they-fail to attend, the Court ought to 
grant an adjoupnment to enforce their attendance. 
N Mapnopas v. GIRDHARILAL, 16N. L. R.1 dz6 





O. XX, r. 2—Judgment written by 
officer who heard evidence, pronounced by successor 
—Prejudice—Objection to procedure, absence of— 





Judgment, whether legal. 

The mere fact thata judgment written by an 
officer who heard and recorded the evidence ig pro- 
nounced’ by his successor would not render the 
judgment illegal, unless th» parties affected are 
prejudiced and objection to the procedure is 
taken promptly, at the ewrliest possible opportunity, 
Pat Laxaiama sig w. LOKENATH Das, 2 P. UL, T. 
TT: BP L. J. 147, si 4.37 


ndn C) XXI, r. 2—Adjustment out of Court 
"Adjustment not certified, when may be ignored, 
m LÀ 


- INDIAN OABSES, 


, Civil Procedure Code—1908—conta.- 


03 


O. KVIH, r. 5. See Penau Cops, s, 198 
880 


[1990 
Civil Procedure Code—1908—conta.- 


Under rule ?, Order XXI, of the Civil Procedure 
Code an adjustment ‘of decree orit of Gourt which 
18 not certified to the Court can only be ignored in 
proceedings in execution of that particular decree. 

MATHURA v. CHOTU . 128 


O. XXI, F. is, 0. XLV, re 15— 
Frivy Council decree—Leave to emecute decree 
obtained by some only of several decree-holderg— 
Application on behalf of all, whether maintaindble 
— High, Court, jurisdiction of, to question. decrge of 
Privy Council—Decree awarding costs separately 

«against several persons—Separate applications for 
execution, whether irregular. 

Where there arè several decree-holders under a 
decree ofthe Privy Council, but all of them have 
not obtained permission under Order XLV, rule 15, 
of the Civil Piocedure Code to execute the decree, 
those who have obtained permission are entitled, 
under Order XXI, rule 15, to apply for execution on 
behalf of all A NON 

A High Court has no jurisdiction to question a 
deoree of the Privy Council, and to hold that it is 
void and incapable of execution on the ground. that 
one of the appellants had died before it was- passed. 

V here by a decree different persons are awarded 
costs separately against certain other persons, an 
application by each of the persons entitled to costa 
for execution of the decree against those made liable 
for the costs is not irregular Pat Baisnata 
GOENKA v. RAVANESHWAB PRASAD Bixen, ILP L, T. 
426 212 


0. XXi, rr. 84, $2, 0. XLIII, 

Yr. L(4)—Esecution of decree—&8ale, set aside fov 

default of purchaser— Appeal, whether lies. 

Àn order setting aside a sale in execution of decree, 
because of the default of the sauction-purchaser in 
depositing the purchaser-money, is not appealable, 
ea KATORI KUNJBA v, AJUDIA PRAsAD, 2 U P, L:R. 
(A) 81 ; 597 


O. XXI, r. 89. Execution of decree — 
Mortgage by judgment.debtor afier sale— Right of. 
mortgugee to apply to set aside sae. NM 

. å person who .acquires & mortgage interest in 

property after a Court sale is not & person entitled, 

to apply under Order XXI, rule 89, Civil Procedure 

Code, to set aside the sale, that rule is limited to. 

those persons who acquire an interest before the 

sale. Wi Gorata KRrsHNA NAICKER v VISVANATHA 

Iyer, 3) M. L. J. 84; 12 L. W. 165; 28 M. L. T. 152 

< . 855 


O. XXI, ra 93-—Ececution of decree— 

Sule set aside—Auction-purchaser, remedy of- 

` Suit to recover purchase-money, whether maintain- 
* able, 

There ig no principle of equity or law according® 
to «hich an ayction-purchaser is entitled to a reftind 
of the purchase-money, in case it is didéovéred 
later on that the judgment-debtor had- no‘: saléable 
interest. The remedy provided by Order XXI, rule 
03 ofthe Civil Procedure Vode is confined to an 
order for re.pay ment under the circumstances men: 
tioned in the rule. A suit for refund of the purchaze- 
money is nob maintainable. A RAM SAROOP v. 
DALPAT Har 18 A. L, J. 905; 2 U.P. L, R, (A) 105 
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O. XXI, ra 99, order under, refusing ap- 
plication of execution purchaser for possession —GSuil 
for possession — Limitation. 

Where au application t5 be placed in possession 
by an execution-purchaser, who is not entitled to 
possession, is disallowed under rule 99 of Order XXI, 
Civil Procedure Code, and he brings a suit for 
possession, sach suit must be -brought within one 
year from the date of the order disallowing the 
applie&tion" P C BALDRO v. KaNHaIYADAL, .6 N. L, 
R. :03; :4 CO, W, N. 160; (1933) M. W. N. 615; 12 
L. W, 408 2t 
O. XXI, rr. 100, 101, IOS3—Order 
-under r i0:—Suit to contest order—Limitation 
applicable. See Limitation Act, Scu, I, Arr it 











—' Any party” in O. XXI r. 108, meaning of — 

Transfer of Property Act (IV of 1882), ss. 52, 91 (f) 

— Money-decree — Mortgage suit, pendency of, at date 

oy money decree—Sale in execution of money. 

decree before decree on morigage—Auclion-purchaser 

under mortgage decree, right of, to oust purchaser 

under money-decree. 
: The words “Any party” in Order KAT, rule 103, of 
the Civil Procedure Code refer to any party to the 
-petition, and not to the decree under execution. 
`- Appellant purchased certain property at a Court 
sale held in execution of a money decree, After 
the attachment but before sale, a mortgage suit was 
filed in respect of that property. Subsequently & 
decree for sale was passed in the mortgage suit 
and the respondent purchased the property in execu- 
tion of that decree. The attaching oreditor was not 
impleaded in the mortgage suit: 

Held, that the respondent was entitled to oust the 
appellant as the latter’s purchase was pendente lite, 

Per Oldfield, J.—Neither section 9! of the Transfer 
of Property Act nor Order XXXIV, rule 1, Civil 
Procedure Code, confers on an ‘attaching creditor 
any interest in the equity of redemption in the 
morbgaged property; they are merely statutory pro- 
visions for his right to redeem and to be impleaded 
in proceedings on the mortgage. Independently of 
these provisions and as an attaching creditor he 
obtains no interest inthe property and nothing to 
which any equity in .his favour founded on the 
infringement of those provisions could be annexed, 
or which could pass from him to the purchaser at 
the sale held at his instance or which he could, after 
he hid purchased himself, refy on as improving'his 
title. 

Section 52 of the Transfer of Property Act does 
not invalidate a sale held pendente lite bat only 
subjects the property in the purchaser's hands to the 

“decree in which the pending litigation may end, as 
though no transfer had taken place. |, 

Per Seshagirs Atyar,J.—The right which an attaching 
creditor possesses of suing to redeem is not an inte- 
rest in property. à 

The principle underlying section 52 of the Transfer 
of Property Actis applicable toa person who, with 
knowledge that a suit is pending relating to the 
property, deliberately ignores such a suit and pur- 
chases the property. WI VEYINDRAMUTHU FIDLAI v. 

* MAYA NADAN, 119:0 M. We N. 209; 43M. 636; 39 M 

L J.456,:8 M L T. 312 l "501 
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O. XXIII, ra I-—Order for withdrawl 
made in circumstances outside scope of rule, effect 
of-—Fresh suit, maintainability of—Cowrt trying 
subsequent suit, whether can question propriety of 
order of withdrawal. 

An order for withdrawal of a suit with leave to 
institute a fresh suit, made under Order XXIII, 
rule |, but in circumstances not within the scope 
of the rule, cannot be treated as anorder mado 
without jurisdiction, such order is consequently not 
null and void 

A fresh suitinstituted upon leave so granted is 
not,incompetent. 

The Court trying the subsequent suit is not com- 
fetent to enter into the question, whether the 
Court which granted the plaiutiff permizsion to 
withdraw the first suit with liberty to bring 5 fresh 
suit had properly made such order. C HRIDYANATH 
Roy v. Ram Cranpra Barva Sarma, 24 C. W.N. 
143: 81.0. L. J. 482 806 
O. XXII, rr. I, 2— Redemption, suit 

for, withdrawal of, upon condition —Condition not ful. 

filled —Subsequent suit whether maintainable. 

Plaintiff brought a suit for redemption but was 
allowed to withdraw it with leave to bring another 
suit within two years. He filed another suit for 
redemption more than two years after the with. 
drawal of the first suit: 

Held, that it was not open tothe Court in the 
first suit to impose a limitation of time within which 
the second suit must be brought, and that so long 
as the second suit was brought within the ordinary 
period of limitation applicable thereto it was not 
barred B RAMCHANDRA KOLAJI PATIL v, HANMANTA 
LaxxAN KADASKAR, 22 Box, L, R. 939; 44 B. 939 

45 

O., XXIII, ra 1 (3)—Suit dismissed “at 
request of piaintiff—Subsequent suit including part 
of subject-matter of previous sutt, whether maintain- 
able. 

Where, rather than amend his plaint, a plaintiff 
requests that his suit be dismissed a subsequent 
suit by him, including part of the subject-matter of 
the previous suit, is barred by Order XXIII, rule | 
(3) of the Civil Procedure Code. P SugikH HassAN 
v. GAURI SHANKAR, 129 P. R. 1919 271 
O. XXIII, r. 3, O. XXXV, rr. 4, 

D— Mortgage suit ~ Consent decree, power of Court to 

pass—Form of decreeFinal decree, absence of— 

Decree, whether can be executed —Attachmént, whe- 

ther necessary, 

If a decree is passed in accordance with Order 
XXXIV, rule 4 ofthe Civil Procedure Code, then 
such a decree is incapable of execution until a final 
decree is passed under the.provisions of rule 5 af 
the Order Bat from this it does not follow that in 
a mortgage suit the Court is powerless to pass a 
consent decree otherwise than in accordance with 
the provisions of Order XXXIV, 1ule 4 of the Code: 
Order XXIII, rule 2, gives ample power to the Court 
to pass a decree in accordance with the terms of 
settlement, and Order XXXIV, rule 4, must be 
taken as subject to the provi$ign of Orter XXIII 
role 3. . a 

Where a consent decree ina mortgage suit pro. 
vides that the properties shall remain „mortgaged. 
and hypothecated and thatif the money due to the 
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plaintiff is not paid by a certain date he would be 
enbitled.to:take out execution, and default is made 
in payment:of the money, it is: not necessary for 
the plaintiff to go through the formality of attaching 
the properties before taking out execution. Pat 
ARUNBATI KUMARI v. RaM NIRANJAN 299 
O.-XXXII, r. 7—Mortgage suit—Minor 
defendant—Decree on admission — Decree not made 
absolute — Mortgage, second, of suit property —Suanction 
of Court not obtained— Mortgage; whether void or 
voidable, 
In a mortgage suit certain of the defendants were 
-minors and the claim was admitted on their behalf 
by their guardians for the suit, anda preliminary 





decree for foreclosure was passed. The decree was” 


not. made absolate. The guardians of the minors 
then executed another mortgage of tho same pro- 
perty in favour of the decree-holder in part pay- 
ment of his decree and for the remainder executed 
a' money bond, but this arrangement was not report. 
ed to the Courb and the sanction of the Court was 
not obtained. Upon a suit on this mortgage one of 
ihe guardians admitted the mortgage while on 
behalf of the other there was & denial: 

Held, that tho mortgage was not void but merely 
voidable as against the person who contested it. 
N- BHAGIRATH V. NARAYAN 178 
O. XXXIII, r. 2—Application for leave 

-to sue in forma pauperis— Presentation of applica- 

tion, what amounts to. mE 

The presentation of an application under Order 
XXXIII, rule 2, of the Civil Procedure Code, for leave 
to gue in forma - pauperis to the Judge through the 
Clerk of the Court is a proper presentation within 
the meaning of that rule It is nob necessary for 
the applicant to place the petition in the actual 
hantls of the Judge himself. M Jairam v. MOTILAL, 
17 N. L. R, 22 961 
O. XXXIII, rr. 5, 6—Application to 

sue as pauper by next friend of minor—Neat friend 

not pauper—Procedure l 

In dealing with an application by the next friend 
of a minor for permission to sue as a pauper where 
the next friend is not a pauper; the' Court ought to 
proceed under rule 6 of Order XXXIII of the Civil 
Procedure Code. U AMIRMAI v. SECRETARY CF STATE 

INDIA, 23 C. W N. 965 
nas 0. XXXIV, rr. 2, 3, 4, D-—Mortgage 
decree— Amount accruing due to mortgagor after 
due date—Suit to recover amount, uhether main- 

tainable. , a 

Ina suit brought upon a mortgage the amount 
due is calculated only up till the due date fixed in 
the preliminary decree, and in the Civil Procedure 
Code there is no provision by which a suit for an 
amount which became due niter the due date should 
uot be realisable ina subsequent suit Pat Tara 
CHAND MARWARI v Broso GOPAL MUKHARJI, ] P. Lu 
T. 614,6 P. L J. 566 180 
~ O. XXXIV, r. G—Mortgage-decree, con- 

struction of— Property of mortgagor other than that 
mortgaged, whether can be sold, ; 
A comprómise degreS passed in a mortgage suit 
‘directed the payment of the mortgage money by 
instalments and went on to provide: “In default of 
the payment of any two instglments, the plaintiff 
should recover the whole of the amount then due 
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including all the future instalmenta by sale of the~ 
mortgaged property through Court": : 

Held, thas the decree did not give any right-to 
the decree-holder to proceed against any: property 
ofthe judgment.debtor except: the mortgaged pro- 
perty. GB JANARDAN SHANKAR v, KRISHNATI, 22 Bows. 
L, R. 953 377 

—— a XXXIV, r. Id —Decree in mortgage - 
suit payable by | instalments—Proviston for default 

-~ Decree- holder, whether entitled to enforce decfee. 

A decree in a mortgage suit provided for payment 
of the mortgage-debt by instalments and directed 
that in the event of two instalments being in default 
the decree-holder would be entitled to recover the 
whole sum then due by sale of the mortgaged pro- 
periy. The judgment-debtor paid tha first instal. 
ment, made default in the second and paid the third. 
The decree-holder applied to execute the decree by 
gale of the mortgaged property: 

Held, that the decree-holder was bound by the 
terms of the decree and was not entitled to bring 
ihe property to sale, because admittedly there was 
a default in the pay ment of one instalment only at the 
timo of the application for execution. B HANMANT 
Timagr Desal v. RAGHAVENDRA GuRUBAO DESAI, 22 
Bou. L BR. 650: 44 R 991 221 
O. XXXVII, r. 3, 0. XXXVIII, Fa 

B —Attachment before judgment—Consent order 

charging property with amount of claim —Nature of 

charge. 

Where upon an application under Order XXXVIII 
of the Civil Procedure Code for attachment before 
judgment in a suit bronght against an insolvent 
debtor, tho Courb on the application of the debtor 
for leave to defend the suit made anorder by con- 
sent granting the debtor’s application conditional on 
his (a) consenting tothe interim attachment of his 
property and to the said property being charged with 
the re-payment of the amount cf the plaintiff’s claim. 
and (b) furnishing security within a fortinght of the 
date of the order: i 

Held, that the charge created by the aforesaid 
order was not cf a temporary character but snbsist- 
ed tillre-paymeut of the plaintiff's claim © East 
INDIA Cigarette MANUFACTURING Compaxy Lo. v. 
ANANDA MonaN Basak, 24 O. W.N. 401 10 


OQ, «L, r. I (a)— Receiver, appointment - 
of, after termination of litigation, legaltty of. 

A Court has no jurisdiction to appoint a Receiver 
in respect of property regarding which no litigation 
is peuding. Pat CuanpresHwar PRASAD NARAIN 
SINGH v, BISHEsHWAR PRATAP NARAYAN SAHI, .1920) 
Par wol; P. L-J b13; 1 P. L T. 648 405. 


O. XLI, r. 5—Security, failure to furnish 
—Jaecution of decree, whether can bestayed— Duty 
of judgment- debtor— Order staying execution, whether 
can be made after decree has been executed, 

A Court cannot stay- execution of a decree upon 
a mere speculation of a vague character. 

A judgment-debtor is not entitled to have an 
order for stay of execution when tbe security 
required by the law bas not been given. 

It is the duty of the judgment-debtor to ask the 
Court to fix the amount of security which he has 
to furnish in order to get a stay of execution 8f 
the decree. t7 8 
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No order for stay of execution can be made after 
the decroe has been executed. L, GHULAM rV 
E O. XLI, r. 5—Stay of execution—Order, 

whether caw be made. when execution not pending 

No order for stay cf execntion can be mede whero 
there is no application for execution of the decree 
under appeal pending before any Court L, NARAIN 
SINGH v. ANUP SINGH 302 
O. ALI, r. lIOQ-—Pauper appellant — 

Security for costs, order for—Jurisdiction. 

Ah Appellate Court has jurisdiction, under rule 
10 of Order Xtlof the Civil Procedure Code, to 
require security from a pauper appellant for the 
respondent’s costs. [V SALDANAHA v. Henry Hart, 
(1920, M W.N. 584; 21. Ww. 838 794 
- O. XLl,r. 33—Decree against several 

dejendants— Appeal by some, defendants ~ Appellate 

Court, power of, to modify decree in favour of nor. 

appealing defendant. 

A decree was made partly against A. and partly 
against B. A alone appealed and did not make B. a 











party to the appeal. The Appellate Court found that 


the-whole claim of the plaintiff should have been 
decreed as against A alone: 

Held, that the Appellate Court had power, under 
Order XLI, rule 88, of the Civil Procedure Code, to 


-modify the trial (Court's decree by dismissing the 
_ plaintiff's suit as against B and decreeing the whole 


of it as against A. A JAWAHARB BaNo v, SHUJAAT 
Husain Beo, 18 A. L. J. 925; 2 U, P. L. B. (A.) 309 


L I4 

- Sch. H, paras. 15(1) (c), 20— 

Arbitration - Award on matter not referred separable 

Jrom rest of award— Arithmetical error, whether 

vitiates award, 

Where an arbitrator, in order to determine the 
divisible assets of a joint family business, records 
a finding that those assets are subject to a liability 
in favour of & person who is not a party to tle 
arbitration, and this finding purports to be arrived 





, ot with the full consent of the parties to the agree- 


ment to refer to arbitration, and where that portion. 


of the award is separable from the rest, the award 
is not open toany valid objection on the ground of 
the arbitrator’s having determined a matter not 
covered by the agreement of reference, 

An award which contains a palpable arithmetical 
mistake is not otherwise invalid within the meaning 
of paragraph :5 (1) +c) of Schedule *I1 tothe Civil 
Procedure Code, A SHyam Lat v. PansHoTTAM Dass, 
18 A L.J.9412 U. P. (A.) 104 42 A. 277 585 
Companies Act XVI of 1882), ss. 

130, 136—Suit against cempany being wound 

up-—-Leave of Court— Court, proper. 

A suit or application againsb a company being 
wound up underthe Cómpanies Act, 1552, can only 
be instituted or made with the leave of the Court, 
and the only Court which has jurisdiction to deal 


_ with the matter is the principal Cbart having origi- 


. v, PEOPLE'S INDUSTRIAL BANK, 


nal civil jurisdiction at the place in which the regis. 
tered office of the company is situate. A ALI AKHTAR 
LTD, JS A.L J. 756; 
B. 14.) 82 607 
SS. 162, 163 (1))— Winding.up petition 
by creditor— Application by company to remove wind. 
ing-up petition from file of Court, dismissal of— 


? U. P. L 
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Companies Act—contd. PE 
Appeal, whether lies— 4buse of process of Couwrt— e 
Bona fide dispute as toindebtedness of company, effect 
cf —"' Neglected to pay", meaning of. 

A creditor presented a winding-up petition against 

a company under section +63 (i) of the Companies 

Act ‘The company thereupon made an application 

to remove the winding-up petition from the file of 

the Court and for stay of all proceedings in 
connection therewith,~on the ground that the 
winding-up petition was an abuse of the process of 
the Court and also on the ground thatthe winding. 
up petition was presented by the creditor with an 
ulterior object, viz, to prt pressure onthe company 
to accept terms of settlement in a litigation which 
was pending bebween the company and the creditor. 
Ab the time of these applications two suits were’ 


*already pending between the company and the . 


creditor for the enforcement of the claim of each 
against the other. The Court of first instance - 
dismissed the application of the company for the 
removal of the winding.up petition of the creditor 
from the file of the Court, but directed that the 
company would be at liberty to appeal against the 
order of dismissal under certain terms: 

Held, (1 that having regard to the terms of the 


order giving effect to the judgment, an appeal was 


competent against the judgment under clause 15 
of the Letters Patent; 

(2) that the learned Judge was not right: in dis- 
missing the company’s application in toto; 

(3) that the proper order to be made, under the 


‘circumstances of the case, would be that the 


winding-up proceedings be stayed until theedeter. 
mination of the two suits between the company and 
the creditor.” 

When a company is solvent and there is ground 
for supposing that there is a bona fide dispute aa 
to a substautial part of the debt on which a winding- 
up petition is based under section 163 (1) of the 
Companies Act, the proper course for the creditor 
is to file a suit and not to make an application under 
section 168 i). 

It isa well-recognised principle that the Court 
has inherent jurisdiction to stay proceedings when 
they amountto an abuse of its process. 

When a debt is bona fide disputed by a debtor 
company, it cannot be said to have “neglected to 
pay” the debt within the meaning of section (63 
($ of the Companies Aot 42 THe COMPANY v, 
BAMESWAR SNaH, <3 U. W, N. 844 
Compromise by some of several successors of 

mortgagor, whether binding on others. 

. Two out of five representatives Of a mortgagor 
entered into a compromise with the mortgagees 
whereby they purported to effect afresh mortgage of 
the entire mortgaged property in lieu of the old usu. 
fructuary mortgage. In a suit by the successors 
of all the five cd-heirs for redemption of the original 
mortgage: 

Held, that the compromise was invalid, and that 
the plaintiffs were entitled to redeem the original 


mortgage on thetorms entered therein. Pat nax 
Narain Lat v. MURLIDHAR, v P.L T. $i6;0P,. L. J. 
044 . 129 





relating to matterse outside sqope of suit— 
Reyistrafion, whether necesstr y. 
Wren a suit is properly c&mpromised but the 
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Compromise - concld. 


` 


“adjustment coneists partly of an agreement relating 
to matters outside the scope of the suit, if the 
entire compromise is laid before the Court and the 
Court is irvited in consequence to dispose of the 
suit, and the Court does dispose ofthe suit accord- 
'ngly, then the agreement is exempt from regis- 
ration although the decree deals only with the 


subject-matter of the suit and does not deal with ` 


the portion*of the compromise which lies outside 
the suit. Pat Arusxsativ. BAM Nirangan 299 
Confession, retracted, value of. 

A retracted confession, uncorroborated in material 


‘particulars by independent and reliable evidence 


and which does not bear the impresa of truth, cannot 
be used for any purpose, much less for the purpose 
of basing a conviction thereon. Pat Racuv, 
Buumis v. EMPEROK, I P, L, T. 241; 6 P. L.J. 480; 21 


"CR. L. J. 705 49 
' Construction of deeds relating to 


land —Variation between measurements and plan. 
Where in deeds relating to land there is a variation 
it is a well. 
recognised priuciple of construction that reliance 
should ordinarily be'placed on the latter. L, Jonnt 
v JOWAHRA, 9! P. L. R. 1919 67 
Construction of document- Compre. 
anise Party to dispute giving up rights in property 
allotted to the other, effect of-—Inheritance, rights 
`- Oof, wether effected, 
. A Muhammadan made a Will by which he devised 
ihe whole of his property to his eldest son. Subse. 
quently, he executed a deed of gift, by which he gave 
ihe whole of his property to his wife in lieu of 
‘dower. After his death, a dispute arose between 
his eldest son and his widow as to their respective 
rights under the Will and the deed of gift, Tre 
dispute was compromised, and a certain portion of the 
property was given to the son, the rest being 
allotted to the widow. The son executed a deed 
of relinquishment that he gnd hias heirs would have 
no claim to the property allotted tothe widow. The 
latter executed a similar deed of relinquishment : 
Held, that the settlement was conclusive and 
binding on the parties as tothe rights held by 
each or them in the estate left by the deceased, but 
that it did not refer to any rights which either of 
the parties might acquire subsequently by inherit- 
ance or any other method of devolution 
MUHAMMAD ZAKI ALI KHAN v. AHMAD SHAH, 70, L. 
J, 588 98 
‘ — ~ Conduct of parties, evidence of, when may be 
YENG 
it is only where the terms of a contact are 
ambiguous that evidence may be given of the 
conduct of the parties in contradiction to ihe terms 


`of the contract. © Nirop CHANDRA v. HARIHAR, 


32C.L 9 è : 867 
—— — Deed of sale, followed by agreement of re- 
conveyance—Nature of transaction—Sale or mort- 
age 
$n 1833 two ladies executed & sale-deed in favour 
of F. and B. and on the same day F. and B execut- 
ed an agreement in favour of the ladies to the effect 
that if, within five years, the ladies re-paid the 


' amount of the coüsiderftion for the sale they would 


Li 


"ef (he ladies, the other having in the meantime 


_get back the propegby In 1916 the husband of one 
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died, brought the present suit on the allegation that + 
the transaction evidenced by the iwo deeds was 
really a conditional sale, 4, e., a mortgage, which 
mortgage he claimed to redeem. ‘The trial Court 
dismissed the claim construing the two documenis 
as showing two separate transactions, one an abso- 
lute sale and the other an agreement of re-con- 
veyance within a specified time. On appeal: 

Held, upon a comparison of the language of the 
two deeds that the sale was subject to the conditions 
of the agreement, and: that the two deeds read 
together showed that the transaction entered” into 
was a mortgage. A MunauxwapD HAMID UD-DIN ù, 
FAKIR Cuanp, 18 A. L. J. 478; 42 A. 4712 U PL. 
R. (A ) 341 717 
Grant— Meaning doubiful-—Rule, applicable. 

The correct rule of interpretation, where a deed 
contains words of doubtful import, is not that it 
should be constrned in favour of the grantor, but 
is that contained in the maxim verba chartarum 
for'ius accipiuntur conira proferentem, which means 
that, as between the grantor and the grantee, if the 
words of the grant or instrument are of doubtful 
import, that construction shall be placed upon them 
which ia most favourable to the grantee 54 RAMOO 
v Sapoo l 954 
~~—-——~ Mortgage—Mortgagee to remain in possession 

for fixed period—lInterest and principal payable 

un expiry of period Interest, date fiom which 
payable. 

A mortgage deed provided that the mortgagee was 
to remain in possession of the mortgaged property 
for a certain period and to enjoy the rents and 
profits thereof, and that at the end, of that period 
ab the time of redemption interest along with the 
principal would be paid : 

Held, that the condition to pay interest only 
came into force on the expiry of the period fixed in 
the mortgage-deed. P C Monamman ALI MOHAN- 
MADU RAMZAN Att, 7 O.L J. 850; Z8 O O. 150; 24 
C. W. N. 977 89I 
Partnership—Terms contained in corres- 

pondence -Kararnama, execution of, stipulated for 

~ Kararnama not emeculed —Parlinership, whether 
created — Dissolution of partnership— Limitation Act 

(1X of 1903), Sch. I, Art. 120—Swit for declaration 

of rights as partner and accountis— Limitation — Qtivil 

Procedure Qode (Act V of :908), O. II, r. 2—Suit 

based on pypuisions of document Suit, subsequent, 

based on same document, whether maintainable. 

P. had an agreement in his favour for sale of 
certain mica mines and, in pursuance thereof, a deed 


— ritiro. 








-of sale was executed but not registered as he could 


nob find the entire amount of the consideration money. 
He then entered into negotiations with D, with 
respect io the mines and two letters were exchanged 
between the parties on 4th February 1907;  P.in his 
letter to D said that he was unable to work the 
business and aggeed that D. should buy the property 
and carry on the business and undertcok to get a 
conveyance in his favour, and stipulated that D. 
should bear all the expenses, carry on the business 
and pay P. a 2-anna share out of-the profits, aud con- 
cluded by saying that, as soon as D. paid the owner of 
the property, he should execute a Kararnama embodying 
these conditions D,in his letter to P., referred to the 
terms as to the agreement between the parties, ang 


N 
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gdded that if he failed to execute the Kararnama 
by a certain date he would giveup all his rights in 
the property under these documents Thereafter 
‘there was a conveyance of the property in favour of 
D.by the owner and P, in which it was recited that 
the transaction between P. and the owner had fallen 
through. The Kararnama was not executed. So P. 
in 1910 instituted a suit claiming that he was the 
sole owner ofthe mines In his written statement 
D claimed that he was the owner absolute of the 
‘property that P. had no rights inthe business either 
a#owner or as partner, and that as P had failed to 
carry out the arrangement as tothe Kasarnama he 
had lost his 7.ann& share P. adduced no evidence 
and failed to appear, whereupon the suit was 
dismissed P. then applied for restoration and 
for permission to amend the plaint by adding 
& prayer in the alternative that D. be direct- 
ed to execute the Kararnama The suit was re- 
stored, but the amendment was refused. In :9 4 
P. withdrew the suit with liberty to bring a fresh 
suit. In 1916 P. instituted the present suit fora 
declaration that he was a partner with D, for accounts 
and for his share of the profits :— ` 

Held, (1) that there was a partnership created bet- 
ween the parties on 4th February 1907, and that 
the constitution of that partnership was nob made 
conditional or contingent on the execution of the 
Kararnama ; 

(2) that the partnership was dissolved as the 
effect of the repudiation contained in the pleadings 
of the parties in the snit of 19 0; 

(3) thatthe present suit, having been brought 
more than six years after the dissolution of the 
partnership, ib was barred under Article 12>,Schedale 
Í to the Limitation Act; 

(4). that the present suit was not maintainsble by 
virtue of Order 11, rule 2 of the Civil Procedure Code 
as P.'s cause of action in both the suit of 1910 and 
ihe present suit, was based on the contract of part- 
nership contained in the letters of 4th February 
1907, and as in the previous suit the relief claimed 

-by him was that his right to the property might 
be established it was not now open to him to claim 
relief on the vasis that he was a partner with D and 
entitled toa 2-anna share Wl AMALUR VENKAYYA 
NADU v. VISSA LAKSHMINARASAYYA 
Contempt of Court—Pudlication of docu- 
ment forming part of record of case, before hearing— 

Practice, . * 

All proceedings in cases pending before a Court 
of Justice are privileged and they must not be 
published until the casee comes on for hearing before, 
the Court. B KALIDAS J. Juavert, Inve, <2 Bow. 
L. R. 81; 4$ B 442; 21 Or, L. J. 732 462 
Publishing and commenting om document 

forming part of the record of a pending case— 

High Court, pouer and duty of, to protect "inferior 

Courts, 

It is not permissible to pifolish comments on 
or extracts from any pending proceedings in a 
Court unless the leave of the Court is first obtained, 

Any act done or writing published caloulated to 
obstruct or interfere with the due course of justice 
or the lawful process of the Courts is a contempt 
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of a case while proceedings are pending. The 
High Court has power to protect Courts of inferiof 
jurisdiction and in proper cases it should extend 
its protection to Courtsin the Mofussil over which 
it exercises supervision. 

A District Judge wrote & letter tothe Registrar 
of the High Court submitting for determination the 
question whether certain conduct of some of the 
legal practitioners practising in the District Judge's 
Court, was consistent with their duties ag Advocates 
and tleaders. The respondents, who were the 
editor and publisher of a newspaper, printed the 
District .ludge's letter in their newspaper together 
with their own comments while the proceedings 


` were pending before the High Court: 


Held, that the respondents were guilty of con. 
tempt of Court. B Monanpas KARAMCHAND GANDHI, 
In re, 22 Bom. L. E 869; 21 Cr L. J. 835 915 
Contract Act (IX of 1872),s. I6- Undue 

influence, plea of, when cannot be advanced. : 

The plea of undue influence is not open to a 
mar who, at the time of the transaction in dispute, 
was of mature age and of some intelligence, and 
who, for some years previouly, had actively managed 
his own affairs. PC Lat Jaenen BAHADUR SINGH 
v. MAHABIR PRASAD Sinan, 24 C. W. N. 529; (18%) 
M. W. N. 842; 7 O L.J. 196; 2 UL P. L. R (P. AEN 
230. 0, 54; 42 A. 422: 47 I. A. 116; 18 L. W, 19 845 
— ——- SS. 21,65, 72 - Enemy Trading Act (X 

of 1916) ,s. 18--Contracts with enemy  firm— 

Cross-contracts after outbreak of war, validity of— 

Agreement by Liquidator of enemy firm, legality of 

— Payments made under valid contracts, whether 

can be recovered, 

Plaintiff, a German firm trading in Bombay 
engaged the defendants as guarantee brokers and 
Muccedums, tho latter depositing, by way of guaran. 
tee, Rg £0,000, with the branch of the firm ah 
Bombay. Between the (ith and 28rd July 1914, the 
firm contracted to purchase from defendant certain 
bales of cotton for forward delivery. The political 
atmosphere in Europe af that time having created 
uneasiness in the market, the défendants on the 
frd August 19:14 demanded repayment of their 
security deposit, and on the same day the sum of 
Bs. 40,000 was paid to ihem, and asregards the 
balance, they were informed that it was impossible 
to draw money from Europe. War broke out at 11 
P. M. on the 4th August between Great Britain 
‘and Germany. On the 6th August the plaintiffs, 
through their manager ab Bombay, entered into an 
agreement with the defendants recording the pledge 
of 797 bales of cotton blankets ns security for the 
balance of the deposit and tke differences on the 
forward cotton contracts. On the 27th August certain 
cotton bales were pledged to defendants as further 
security, and on the 8rd September the forward 
cotton contracts were  olosed by cross-contracts, 
The manager of the firm was interessed on the 
Eth September and the affairs of the firm at 
Bombay placed in charge of a Liquidator, who, in 
39:5, entered into an agreement with the defend. 
ants for the sale of the cotton blankets and of th$ 
cotton, the terms of which were that defendants 
were to sell the blankets and repay themselves out 


“ of Court. 


of the sale-proceeds, and éhat the ‘Liquidator was t 
.2 Jt is & coutempt to publish any part of the record r : "first 


sell the cotton] and givoethe defendants o first 


+ 
* . 
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obarge on the-sale-proceeds for any balance remain- 
fog due to them after taking credit for the sale- 
proceeds of the blankets. Both sales were effected, 
but as the sale-próceeds cf the blankets were in- 
sufficient to satisfy the amount due to the defend- 
ants, they in February-March 39 6 made a 
demand on the Liquidator for payment of the 
-balance out of the-sale-proceeds of the ootton. Jn 
April 19 6, the Liquidator repudiated this agree- 
ment, demanded the sale-proceeds of. the blankets, 
less Rs. 10,009 and certain other charges, and 
declined to pay anything out of the sale-proceeds 
of the cotton. After some further correspondence 
‘between the parties the Liquidator, on the.th 
August 1917, brought the present suit to recover 
from the defendants the sale-proceeds of the 
blankets, less Rs. 10,000, shop rent and wages, on 
the grounds— 

. (i) that the pledge, being a transaction for the 
‘benefit of an enemy, was void; and 

(2 that the contracts for the purchase of cotton 
became void on the: outbreak of war, and the subse. 
-quent pledge and setting off of forward contracts wore 
of no legal effect. 

The defendants counter.claimed to recover from 
the sale-proceeds of the cotton the amount ofthe 
.balance due £o them, The tria! Court dismissed the 

. plaintiffs’ suit and decreed the counter-claim. On 
appeal by the plaintiffs: . 

Held, that the plaintiffs suit had been rightly 
dismissed and the defendants’ counter-claim rightly 
. decreed; that the agreements entered into by the 
Liquidator with the defendants were “contracts” 
within the meaning of the Contract Act and could 
not be avoided under section Z1 of that Act as 
being made under any mistake of law, and payments 
made to-the defendants were payments under these 
„binding contractis and could not be recovered under 
section 72 of the Act. B Wour&Sons v DADIBA 
Ku.M3$ & Co, 21 Box L R 956; 41 B. 631 465 

SS. 23, 26—Custom enforcing payment 
of bride price, nature of —Suit for recovery of bride 
price, whether maintainable 

A.custom by which a person marrying a girl 
who is sut juris is bound to pay to her relativos a 

_sum of money as bride price is immoral, in restraint 

of marriage and opposed to the principle of section 

-26 of the Contract Act and cannot, therefore, be 

- enforced, i. ABBAs Kuan v. NUR Kuan, L L. 674- 9 

"U. P.L R.!L) 160; 55 P. W. R. 1920 I67 

S. 55—Act of State rendering performance 
of contract àmpossible— Contract, whether avoided, 

The parties, with full knowledge of the restric- 
tions imposed by Government as regards the 
affreightment of goods by rail, and that it was 

, impossible without a priority certificate to get goods 
by sent rail, entered into a contract for the pur- 
chase and forward delivery of linseed, assuming 
that, by. the time of the performance of the agreed 
ment, the normal state of affairs would have 
returned. When, however, the time for performance 
-of the contract arrived, the restrictions bad not 
*been removed and it was impossible for the seller 
to make delivery. In these circumstances, a caso 
was stated for the opinion of the Court upon the 
tights of the-buyerand sqjlér under the contract: 

Held, that, in the ciyumstances, the contr&ct hed 
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* 
become void before breach, and the seller was 
excused from the performance thereof, .and that, 
consequently, the buyer was not entitled to revover 
any compensation from the seller. C Kuna: LaL 
MoNozAR Das v. DURGA Prasan, 24 O. W. Noros 





S. GO—Appiopriation of debts—Absence of 
specific dtrections, 

Where a debtor makes payments to his creditor 
without specific directions as to the method of 
appropriation, itis open to the creditor .to' appro- 
priate the various payments in full -ecatisfaction 
of the interest due on the debt till the respective 
dates of payment and the balance towards the 
principal. M DHCLLIPALLIA v. Kuppa VENKATA- 
KRISHNAYYA, 38 M. L J. zt(g 797 
—- S, 65-—- Mortgage of family property by one 

member, suit on, dismissal of— Sut for money decree, 

whether maintainable— Failure of consideration — 

Limitation. 

“ Where upon the dismissal of a suit by a mortgagee 
for foreclosure on the basis of a mortgage by con- 
ditional sale which was resisted by the sons of the 
mortgagor ou the ground that the property mortgag- 
ed was ancestral joint family property and .that 
there: was no legal nesessity for the loan taken, the 
mortgagee brought another suit fora simple’ money 
decree : 

Held, (|) that whether or not there was a personal 
covenant inthe bond, the mortgagee was entitled 
to relief under section 63 of the ontract Act, and 
that hissuit must, therefore, succeed; 

(21 that the contract having become void by 
reason of the defence of the sons, it must be held 
that there was failure of consideration from the 
date of the decree in the foreclosure suit, which 
should be taken asthe starting point of limitation. 
O Saatizuu v. Nav D Kumar, 23 0. C, 284 $63 
— S. 133—Contract of sub-agency —Surety— 

Variation in contract —$Swrety, whether absolved from 

liability. 

Under a contract entered into between the plaint- 
iff firm and defendant No | the latter was appoint- 
ed their sub-agent for the sale of certain goods on 
commission on the price of the goods sold. He was 
in addition to get all his office expenses Defendant 
No. 2 undertook to indemnity the firm against’ all 
losses, damages and expenses whatsoever they might 
suffer by reason or in consequence of any default 
on the part of tHe sub.agent, he “expressly waived 
all or any of the rights as surety which may at 
any time be inconsistent herewith and which he 
might be otherwise entitled to claim and enforce’ 
and agreed that "the guarantee shall nob be revocable 
by him a£ any time, but.shall continue during the 
employment of the sub-agent, Subsequently, with- 
out the knowledge or consent of defendant No. 2 
the terms of the sub-agency were varied, the - varia- 
tion being that the sub-agent would receive com- 
mission at a higlfer rate inclusive of all office 
expenses. The question was whether the variation 
had the offect of discharging the surety from all 
subsequent liability: 

Held, that the variation amounted to a -variation 
of the terms of the original contract, and, as it was 
made without the knowledge or consent.of defend. 
ant No. 2, under section 133 of the Contract Aot 


* 
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the. variation involved the result of absolving him 
from liability as surety in respect of transactions 
subsequent to the variation. B CHITGUPPI & Co. 
v. Vinayak KasHINATH KHADILKAR, 22 Bom, L,R. 





659 184 
S. 139—Surety, liability of, when dis- 
charged-—Taking additional securities, whether 


absolves surety. 

A surety who seeks to be relieved of the obligation 
impésed upon him as surety and to be absolved from 
liability must not only show that the creditor has, 
by his acts or conduct, either prevented the debtor 
from doing the things which he undertook to do, or 
has connived at the debtors omission to do those 
things, or has enabled him to do something which 
he ought not to have done, he must also show that 
the creditor has done same act inconsistent with the 
rights of the surety, or omitted to do any act which 
his duty towards the surety required him to do 
within the meaning of section 1f9 of the Contract Act, 

The taking of additional ‘securities from the 
surety does not amouct to giving time to the debtor, 
and will not absolve the surety. IVI SUBRAMANIA 
AlyaR V. SHAW WALLACE AND Co, 88 M. L. J. 402; 
12 L. W, 117; 28 M. L, T. 107 648 
— S. 145—Principal and surety—Decree 

against both—Surety discharging decree by executing 

mortgage in favour of decree-holder — Mortgage, whe- 
ther good "payment", 

A decree was obtained against the plaintiff as 
surety jointly with the principal debtor: the plaintiff 
paid off the debt by executing a mortgage in favour 
of the decree-holder, and brought the present suit 
to-recover the amount paid by him as surety from 
the heirs of the principal debtor: 

Held, that the suit was maintainable, as the mort- 
gage, being a conveyance or a transfer of property 
and not merely the incurring of a pecuniary obliga- 





' tion, was a good payment under section 145 of the 


e 


Contract Act. N MATHURA v. Ogozu; 123 
—— — Sa A 1 — Minor, whether can be adjudicated 
insolvent, 

In view of the terms of section 247 of the Contract 
Act, the adjudication of & minor as insolvent is 
ilegal. A wacMonan NARAIN v, GRISH BABU, 2 U. 
P.L. B. A.) 144; 18 A. L.J 61l; 42 A, 016 557 
—— —— S. 26 S— Partnership— Sub-partner, position 

and vights of—Agreement or settlement between 

partners after winding-up, whether binding on sub- 
partners, 

Per Wallis, C. J.—Seotior* 283 of the Indian Con- 
tract- Aot deals with the continuing authority of the 
former partners to bind one another after dissolution 
and has no application to a settlement between the 
partners after dissolution which is binding on themeby 
virtue of their agreement and not by virtue of this 
section and whether or not itis binding on the sub- 
partnerof oneof them. A sub-partner should ordinarily 
accept the accounts of profits agreed upon between the 
partners, but he is entitled to accounts after winding. 
upand arrangements between the principal partners 
after dissolution cannot be enforced against the sub- 
partner Section 32 of the English Partnership Act 
should be applied in determining the rights and obli 
gations of sub-partners in India 

ter Sudasiva Aivar, J.—Thelaw in India is the 
same as in england, that sub-partners must ordfuarily 
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accept theaccounts taken between the partners, but 
have not the right and are not subject to any duty 
to take part in the proceedings in which the accounts 
are taken. The assignee of a share whether com- 
pleted or only by way of mortgage from: one of 
two partners cannot claim to interfere with the 
business so long as it is a going Concern. The 
assignor stands in the position of agent or trustee 
for the assignee and any settlement of accounts 
made by him priorto dissolution and up to the date 
of dissolution is binding in the same manner on the 
assignee as on the assignor. But, just as and to the 
extont that the assignor can surcharge and falsify. 
on the ground of mistake or fraud in the settlement, 


“the assignee may also do so. After dissolution also ` 


a fair settlement by the partners would be binding . 
on their assignees, but not so a fraudulent or collusive 
settlement Wi CHIDAMBARAM OHETTY v. KARUTHAN 
Cuerty, 28 M. L. T. 188; 12 L. W., 444; 89 M. L.J. 
611 BO 
Contribution—suit by several plaint- 
ifs Suit dismissed in default with costs—i osts 
realised from one plaintif- Suit against co-plaintiffs 
for contribution, whether maintainable. , 
Where a bona fide suit is brought by several per- 


- gons to substantiate a right which they honestly 


believe exists in them against the defeühdant and 
the suit is dismissed for default with costs, and “the 
costs are recovered from one of the plaintiffs, & suit 
by him for contribution against the other plgintiffs 
is maintainable. À 

The rule regulating the enforcement of contri- 
bution as between co-defendants does not of necessity 
apply to the case of co-plaintifis. A RAM SARrROOP v. 
Bais Naty, 18 À. L. 7.874; 2U0.P.L R (A) 209 324 
— ——, Suit for—Joint tort-feasors, liability of, 

inter se — Bona fide litigation, whether wrongful? 

The rule of non-contribution between joint tort. 
feasors ought only to apply to cases where the 
parties are wrong.doers in the sense that they knew 
or ought to have known thab they were doing an 
ilegal or wrongful act. 

Where as the result of a bona fide litigation a 
joint decree for costs is made against several per- 
sons and is satisfied by some of them, the latter 
have & right of contribution against the other judg- 
megt-debtors to the extent.of their share of the 
costs Pat Bampro Ram MARWARI v Bar Nata 
Goenka, 1 P. L. T. 624 
, suit for—Joint tort-feasors, liability of, 

tinter se— Conspiracy. to make false clam wm Court 

——Contribution, whether recoverable. ' 

The rule that wrong-doers cannot have redress or 
contribution against each other is confined to cases 
where the person geeking redress must be presumed 
to have known that he was doing an unlawful act. 

Plaintiff and defendant conspired together to make 
a false claim in & Court of justice and eventually a 
decree for costa was passed against them which wus 
satisfied by the plaintiff: 

Held, that the plaintiff was not entitled torecover 
contribution from the defendant. , Fat KALANATH- 
CHOWDHURY v, JADUNANDAN Kumar, 1'P.L.' T. 690 

° ° 28 

CO-OWnerS--Ouster— Sole possession and enjoy- 
ment of profits--Presumption. "O 

Sole possession and egjoymént 9f profits :by one 
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co-owner continuously -for a long period without 

any claim or demand by any person claiming under 

the other coowners is evidence from which an 
actual ouster of the other co-owners may bo 
presumed. Pat Pagma PANDE v RAM SARUP eet 

| || 

Court-feeS—Declaratory suit that adoption did 

not take place, nature of—Adoptton affecting title to 
property —Court-fee, payable. 

“A guit for a declaration that an adoption did not 
take place, is, for the purpose of Court.feea, ona to 
declare an adoption invalid, and, where the adoption 
affecta title to immoveable property, the Oourt-fee 
payable on the suit is au ad valorem fee calculated 

'on the value of the property. M Curing: v. NARAYN 
; 965 

— —— Morigage, 

by both parties—Second appeals, two, by mortgagee 

—Court-fee payable. 

Plaintiff mortgagee brought a suit on foot of his 
mortgage. The Court of first instance gave him 
only a simple money-decree. Roth parties appealed: 
the defendant"mortgagor'ss appeal was accepted and 
the plaintiff's was dismissed. Plaintiff filed two 
appeals against the two deorees: 


Held, that although both the appeals arose out of i 


the same suit, they were two distinct and” separate 
appeals and there was nothingin the Court Fees 
Act to empower the Court to consolidate the appeals 
and that full Court-fees must, therefore, be paid on 
each of them. A Bars DAYAL v. MEHARBAN, 18 
A, L. J. 894; 2 U. P. L BR. (À.! 205 230 
Court Fees Act (VII of 1370), s.7 

(Iv), Sch. ll, Art. 17 (vl). See Varua- 

TION OF SUIT 236 
—— —S. 7.(V) (a) (DI)—Under.proprietary 

teure, suitfor possession of share of — Definite share of 

estate —Court-fee payable. 

A share in an under.proprietary tenure in a 
permanently settled village is a definite share of 
the estate as a whole, and the Oourt-fee payable 
on è suit for possession of such share is on ten times 
the revenue payable on the share in suit. O 
Swami Nata v. JANG BAHADUR SINGH, 7 O, L. J. 403; 
2 U. P.L. R. (J.C ) 127 132 
— S. 10, 1 2—Appeal, second — Deficiency in 

respect of Court.fes in lower Court, how to.be 

recovered — Procedure. 

Whenever it is intended to recover a deficit 
Court-fee from a respondent before the Hizh Court 
in respect of something due in a lower Court, 
the proper course is to admit the appeal for hear- 
ing and to take action under section (2 read with 
section [0 of the Court Fees Act. The Court is 
then in fall geisin of the Gara and,can punish the 
defaulting plaintiff or first appellant, as the case may 
be, by the dismissal of his suit or appeal. 

Where, however, the appeal before the High 
Court is dismissed under Order XLI, rule 11 of the 
Civil Procedure Code, no such action can be taken 
till tho order of dismissal is reviewed and the 
appeal' is admitted for hearing Pat Rajpzo 
NazaiN BInGA o Rama! Sincu, 6 P.L. J. 608. 271 

: S. I9-D — Wil —Probate—Hindu testator 

— Residue devised to son—Court-fee payable. 

A member ofa Hinda.joint family made a Will 
which, after: providing for,his widow and for the 
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endowment of a temple, left the residue to his son. 


In applying for Probate of the Will it was sought to , 


exclude the property davisad to the son from ths 
payment of Court.fees oa the ground that the 
son took by survivorship: | 

Held, that the exemption claimed could not be 
granted, aad that wheraa person purports to 
dispose of property by a Will, those desiring to 
obtain Probate must piya full duty leviable on such 
property. 
of, 6 P L J. 510 1007 
Criminal Procedure Code (Act V of 

1:393), SS. 12, 40, 195, 439 — Sanction 

to prosecute, order granting, whether appealable— 

Sanction granted by First Class Magistrate—High 

Court, power of interference of —Magistrate, transfer 

of, within district —Powers of Magistrate. 

An order under section 195 of the Criminal Pro- 
cedure Code is not appealable, An application to 
a superior Court under clause (6) of the section is 
not an appeal. 

Where a Magistrate of the First Class has, under 
section 195 of the Oriminal Procedure Code, grant. 
ed sanction to prosecute, the High Court has no 
authority to entertain an application in the matter. 

A Magistrate who is transferred from one local 
area to another in the same district does not thereby 
cease to have jarisdiction in the matter of granting 
sanction to prosecute upon an application made to 
him before his transfer. A Cnorrv. Kaxcusry, 18 
A.L.J. 758 2 U. P. L R. (A) 353; 21 CR. L.J 746; 
42 A. 649 250 


— S. G3 - Summons not sealed, whether legal. 

A summons not sealed as required by section 68 
of the Criminal Procedure Code is illezal. IM'Anpur 
kanin Baa, In re, 87 M. L. J. 083; 10 L, W., óbt&; 2L, 
Cr. L J. 800 526 


S. I 1O - Finding, défi nite, necessary —Pro- 
secution, duty of. 

In arriving at a decisionin a case under section 
110 of the Criminal Procedure Cole, the question 
is not whether the evidence forthe defence ont. 
weighs the evidense for the prosesation bab whether 
the evidence for the prosecution is anfisient to 
establish the ease azainst the accused and the Court 
ought to come «o a definite tinding on that point. C 
SADAT Aut v. EstPEROR, 21 Cg. L J, 826 826 


S. 1 17—"General. repute’, meaning of— 
General repute, evidence? of —Üharacter, evidence of 
—~Personal opinions, admissibility of. 

Evidence of personal opinious as to the character 
of an accused parson in inquiries under section 117 
ofthe Code of Criminal Procedure is inadmissible. 

Every man is conscious as to what his general 
reputation is and by necessary association of ideas 
he is also conscious of the limited or the extensive 
circle, as the case may be, within which his reputa- 
tion ganerally exists. The opinion held by the body 
of persons within that circle as to his character is 
his "general repute." Evidence which diseloses the 
opinion of: such persons collectively is, therefore, 
evidence in proof of general reputation. 

Evidence of general repute is evidence of & fact 
which could bê heard, and evidence of only suck 
witnestes ig admissable who say that they heard 


+ 
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- the general reputation of the accused to be so and 


80.. Evidence, therefore, which only repeats what 
the witnesses heard from some specified individuals 
will be purely hesrsay and as such inadmissible. O 
AsHiQ ALI vV. EMPEROR, 23 O. O. 229; 2 U, P.L. R. 
(3. 0.) 147;7 O_L J, 612: 21 Ox. L. J. 810 682 
S. 123. SeePENAL Copr, a. 224 B3I 
S. 145—Application for re-hearing on 
ground of non-service of notice — Procedure— Magis. 
trate, duty of—Affidavit of service, whether necessary. 
Aithough in a proceeding under section 145 of 
the Code of Oriminal Procedure it is not necessary 
in all cases that there should bean affidavit of 
service of notice, the Magistrate should, neverthe. 
less, satisfy himself whether service has in fact 
been effected or not, and ought not to reject an 
application for re-opening & case on the ground that 
no notice was served without satisfying himself as 
to the truth of the allegations contained in the 
application, CG KALI OCHARAN KAPALI v, ABDUL 
LASKAR, 32 0, L. J. 14; 240. W. N. 902; 21 Cr. L. J, 
848 92 





damen un 








S. 145 — Possession —Magistrate, duty of, 
to decide question—Entry of name in Collectorate 
Register, whether conclusive 
In a proceeding under section 145 of the Criminal 

Procedure Code, in which one of the parties claims 

to hold the property in his own right and nob as 

a servant or manager, the Magistrate is bound to 

determine which of the parties is in actual physical 

possession and although a presumption of possession 
may be legitimately madein favour of a person 
whose name is recorded as in possession in Regis- 
ter D of the Collectorate, that entryis not conclusive. 

Pat BasunaLMissIR v. MANAGER, BETTIAH Estate 

1 P. L. T. 688; 21 Cn. L. J. 786 513 

S. 145—Previous proceedings under sec- 
tion-—Order not challenged in Civil Court-——Fresh 

* proceedings tn respectof same property, whether legal. 
When a party has been declared tobe in possession 

as a result of proceedings under section 145 of the 
Criminal Procedure Code, fresh proceedings under 
that section cannot ba started against him, unless it 
can be shown that the order has been either vacated 
in due course of law or possession has been surren- 
dered amicably. If a Magistrate starts such pro- 
ceedings, he acts without jurisdiction and his 
order is liable to be set aside. 

Where, therefore, a Magistrate $n drawing up a 
proceeding under section 145 included therein a 
piece of property of which, in a previous proceeding 
under that seotion, possession had already been 
declared, and no steps had been taken to challenge 
that order in the Civil Courts: 

Held, that in respect of that piece of property the 
Magistrate had acted without jurisdiction. Pat 
Basit Lan ParBAE v, Haraka Binan, 1 P. L. T! à57; 
21 Cr L.J. 758 337 
S, 14.5-—~Proceedings initiated on Police 

report—Police report, admissibility of. 

Where a proceeding under section 145 of the 
Criminal Procedure Code is initiated upon a Police 
d port, that report is inadmissible in evidence upon 
the factum of possession, which must be proved by 
other independent evidence, Pat KuLBANS Narain 
SINGH v. RAMBIDH Kinen, 1 P, L.T, 601; 21 OR, 15s à 
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S. 145, proceedings under—No ‘appre. * 
hension of breach of peace—Proceedings without 
jurisdiction—Title, question of, to what estent may 
be considered. 

Where a proceeding under section 145 of the 
Oriminal Procedure Code is founded upon a Police 
report, and in that report there is nothing to suggest 
that there is any apprehension ofa breach of the * 
peace, the proceeding is without jurisdiction and 
liable to be set aside. 

In proceedings under section 145 of the Orimina 
Procedure Code a Magistrate is entitled to look into 
the question of title only to arrive at a satisfactory 
conclusion on the question of possession. He has no 
power to decide the question of title or look into it, 
Pat Bax 
SAROOP v, Darsano Korn, 1 P. L. T. 387; 21 Or. b. - 
J. 748 252 





S. 145, proceedings under, when justified ' 
—Dispute, whether must be between parties one of 
whom claims exclusive possession. 

In proceedings under section 145, Criminal Pro. 
cedure Code, the dispute must be between parties, 
each of whom claims exclusive possession of the 
property in dispute, Where the dispute is between 
parties, one of whom claims joint possession of the 
property in dispute, proceedings cannot be taken 
under section 146 Pat Samam LAL Manton v. 
RAJENDRA LAL, 1 P. L, T. 594; 21 Cg, L. J. 700. S18 
ss. 145, 146, 147, 148 (3)—Costs, 

order for, whether can be made  ajter passing 

decision — Reasonable time. 

There is nothing in the law to preclude s Magis. 
trate from making an order for costs after passing a 
decision under section 146, 146 or 147 of the Crimi- 
nal Procedure Code, but such order ought only to be 
made by the Magistrate who passed the decision, , 
and within a reasonable time thereafter. Ordinarily 
an interval of 8months is not a reasonable time. © 
NAFAR CHANDRA PAL v. SIDHARTHA KRISHNA, 240. W. 
N. 672; 32 C. L. J. 34, ?21 Cx. L J. 151; 470.974 255 
S, 1 95-—Sanction to prosecute—Court by 

which sanction can be given—Duty of Court in 

granting sanction. 

Sanction to prosecute for perjury can, under 
section 195 of the Criminal Procedure Code, only be 
granted by the Court which tried the case in which 
the alleged perjary was committed. Sanction, there- 
fcre, by a Sub-Divisional Magistrate in respect of a 
statement made in the Court of Session is bad 
in law s 
. In granting sanction to prosecute, it is incum- 
bent on the Court to inquire whether the statement 
made was material to the result of the case, and 
whether there is a prima facie case and a reasonable 
prospect of a conviction. The Court should also 
consider whether a proseeution is desirable in the 
public interests § KHAJUMAL PARUMAL v, EMPEROR, 
21 Cr L, J. 787 515 
— ——— S. 195 —8anction for prosecution —Delay 

in proceedings, effect of. à 

An application for sanction to prosecute should 
be disposed of with ag little delay as possible. A 
delay of several months in the disposal of such an 
application is wholly without jurisdiction. C MAKHAN 
LAL v. S&g07ENDRA NATE, 24 OW. N, 748; 47 0.-741; 
21 Cx, L- J, 881 B31 
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Se 195—Sanction to prosecute—Matters 
to be considered—Proceedings likely to prove abortive 
—Sanction, refusal of. 

In granting sanction to prosecute under section 
195 of the Criminal Procedure i ode the Court should 
be astute to see that there is no abuse ofthe ad- 
ministration of criminal justice, and where there is a 


* strong probability that proceedings wil prove 


abortive, sa:etion oughtto berefused. C CHAUDHURI 
MEAH v. ABDUL RAHMAN, 24 0. W. N. 102; 81 C. L. J. 
88; 2} Cn. Lid. 766 343 
——— Sa 197 (1)—Subordinate, meaning of— 
Sanction, form of — Evidence of person hearing state- 
- ment, value of—Method of proof —Evidence Act (I 
` of 1872), 8. 167. 
An officialis subordinate to the authority which e 


' appoints him &nd which has the power to dismiss 


him. 

No set form of sanction is required by section 
197 (1) of the Criminal Procedure Code, 

Tho evidence of a person who hears a statement 
isas direct proof of that statement being made ns 
the evidence of a person who seesadeed is proof 
of the deed being done, 

Where a statement is admissible under section 
167 ofthe Evidence Act, it may be proved by any 
one to whom it was made, Lh, HsyMerDinavEr v, 
EMPEROR, «1.0r. L. J. 7tO 344 
ss. 200, 537-—-Failure to examine com» 

plainant, whether irregularity or illegality. 

he procedure laid down in section 200 of the 
Criminal Procedure Code ought to be strictly com- 
plied with. ltisa very valuable safeguard which 
the Legislature has provided and must be serupu. 
lously observed and insisted upon. 

Non-compliance with the provisions of section 
200, however, does not by itself vitiate a trial unless 
it has occasioned a failure ot justice or has pre. 
judiced the accused in his defence. Pat Exrrror 
v. HEMAN Gores, 1 P. L. T. 349; 21 OR, L, J. 779. 459 
S. ZO3-— Complaint, dismissal of—8Subse- 

quent complaint on same facts before successor of pre. 

pious Magistrate, whether maintainable. 

The fact that a complaint has been dismissed by 
a Magistrate is no bar to the entertainment of a 
second complaint upon the same facts by the 
guecessor-in-office of that Magistrate. A MOHAN SINGH 
v, EMPEROR, 21 Cr. L. J. 816 657 
ss. 204, 239, 337, 342, 343- 


Accused person, uho is— Accused person in one trial, 








r 





whe ther competent witness inanothertrial—Magisirate, 7 


whether has discretion to proceed against accused, 

person~ Prejudice. | 

Applieants were convicted of being concerned,in 
the forgery of an unregistered mortgage bond, upon 
proceedings started against them on the petition of a 
Police Inspector, which stated, interaalia, that they 
together with one 8, were members of a gang and 
had jointly fabricated the bond. J., one of the appli- 
cants, had instituted a suit on the bond and the 
sanction of the Civil Court was necessary to his 
prosecution. The Police Inspector promised & a 
pardon and his evidence wgs taken on oath by the 
Civil Cours and the, prosecution of J sanctioned. S, 
‘was never arrested, nor brought to trial in the 
Criminal Court, nor evere any steps takef to give 
him a oonditional pardon under section 837, Orimi- 


» 
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nal Procedure Code. It“ was objected that S. should 


have been placed before the Magistiate a4 an 
accused, thet his evidence was inadmi-sible that 
ihe promise of pardon to him, not being in accord. 
ance with section +37 of the C ode, was illegal and 
that his evidence was irrelevant under section 24 
of the Evidence Act: 

Heid, tuat although in view of section 289 of the 
Criminal Procedure Code, 8. could have been tried 
jointly with the applicants or separately,’ yet, the 
fact that he was not so tried did not make him a 
co-accused with the applicants, and bis competency 
aga witness could not be questioned, as he did not 
answer to the description of an accuséd person in 
the trial, although he may have been converted 
illegally into a witness but, 

:2) that inasmuch as in the complaint 3. was 
described as having assisted in the preparation of the 
fabricated bond, the Magistrate was bound, under 
section z04 ofthe Criminal Procedure Code, to issue 
process against him, and his failure to do so, or to 
proceed separately against him, seriously prejudiced 
the applicants, and consequently vitiated the whole 
proceedings. M Govinpa Sampavsiv EMPEROR, 16 
N. L. B. 9: 21 Cr. L J 769 
— —- SS. 211, 216—Sessions trial— Witnesses 

for defence summoned, but not in attenduncce— 

Application at late stage to enforce their attendance, 

refusal of, effect of. : 

Accused, before the Committing Magistrate, filed 
a jist of his witnesses and they were summoned 
to attend the Sessions í ourt, Bome of them, how- 
ever, failed to sttend and, when all the defence 
witnesses who had attended had been examined and 
the case was ready for hearing arguments the 
accused made an application toenforce the attend- 
ance ,of tke absent witresses, but the Sessions 
¿nudge refused the application on the scle ground 
that it should have been made earlier: 

Held, that asthe refusal of the application was 
not based on the grourd that the Judge was satsi» 
fied that the evidence of the witnesses would be 
imma erial his refusal had vitiated the trial. GC 
FOIJUDDI VY Emperor, 24 C, W., N. 027; 41 0. 7. ts 91 
Cr, L. J. $42 


SS. 233, 239—Simulianeovs trial of 
counter-cases, legality of— Accused, whether entitled 
to have trial eet aside 
The Criminal Procedure Code contains no pros 

hibition to the holding of simultaneons trials in 

counter-cases and the provisions of sections 283 and 
23° of the Code are inapplicable to such trials, as & 
simultaneous trialisin no senses joint trial, and 





unless it can be shown that the procedure adopted . 


has prejudiced the accused in his defence, he is not 
entitled to have the whole trial set aside. Pat 
DHAKO SINGH v, EMPEROR, 1 P, L, T, 498; 21 Cr L.J. 
739 . 2 


S. 234, applicability of—Joint trial of two 
accused for distinct offences, legality of, 

Section «34 of the Criminal Procedure Code only 
applies to the trial of a single person for separate 
offences of the same kind, and not to oases in 
which more persons than one e retried jointly. U B 
NGA San PA v. EMPEROR, 
Oz. L. J. 704 Dc 
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: Sa 250—Oompensation, order awarding— 

Complainant not given opportunity of showing cause 
" — Order, whether legal —Imprisonment in default 

of payment of compensation, legality of. 

An order, under section 250 of the Criminal Pro- 
cedure Code, awarding compensation to an accused 
person without affording the complainant an oppor- 
tunity to object to the order is illegal. 

It is illegal to award imprisonment in. default 
of payment of compensation, Imprisonment can 
only be awarded if the compensation cannot be 
recovered. Pat Axroo Mistri v. NAWBAT LAtel 
P.L T. 658; 21 OR. L J. 751 255 
ss. 250, 435, 454—Revision applica- 

tion, whether subsequent stage of same case—Uom- 

plainant a European British subject—Right to make 
claim under s. 454— Jurisdiction. 

An application for revision is an independent 
matter giving aright to apply to a superior Court 
independently of any proceedings necessarily subse- 
quent or consequent upon the hearing of the origi- 
nal case, and is not a subsequent stage of the same 
case within the meaning of section 45 4 of the Crimi- 
nal Procedure Code, 

‘The High Court at Allahabad has jurisdiction to 
entertain an application for revision of an order of 
the ity Magistrate of Lucknow ina case in which 
the complainant is & European British subject, irres- 
peotive of whether he has made a claim to be dealt 
with as such, against whom an order under section 
250 of the Criminal Procedure Code has beenmade. A 
Hargis v. Prat, 17 A. L. 4. 896; 21 On. &. 4. 7^7 351 
S» 256—Cross-examination of witnesses— 

Right of accused— Magistrate refusing to summen 

witnesses for cross-examination without payment of 

expenses. 

Inasmuch as an accused person has the right to 
oross-examine the witnesses for the prosecution 
before the charge is framed, and under section 255 
of the Cri-ninal Procedure Code, he has the right 
to cross-examine these witnesses after the charge 
is framed, a Magistrate acts illegally who, upon an 
application by an accused person to summon or 
re-sammon the prosecution witnesses for cross- 
examination, calls upon the accused to deposit a 
sum of money before his application would be 
granted, and on his failing to make such deposit 
disallows the application. ° 2 

An application to summon the prosecution wit- 
nesses for cross-examination can be disallowed only 
if itis frivolous or vexatious aud its object is to 





Wan ar 








defeat the ends of justice. Pat RaAMNYAD SINGH v,- 


Emperor, (.920 Part. 59 6 P.u.J. 95 1L P LTE ^9, 
21 UR L J. 514 686 
S. 297—Trial by Jury -Oharge to Jury 

— Misdirection, what amounts to — Failure to explain 

law and, invite attention to evidence, 

Where in a trial by Jury one*of the charges 
against the accused is of abetment, and the Judge 
omits to direct the Jury as tothe evidence of 
abetment and to explain the law on the subject, 
his omission amounts to a misdirection. So, too, 
where he omits to invite the Jury to consider 
carefully the statement of the accused with reference 
to the charge framed against him, and also when 
the Judge omits to advise the Jury.as to tue attitude 
to be takap towards a retracted’ confession against 
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8 co-accused, C HEMANTA KUMAR v, EMPEROR, 90 C. 
L, J. 29; 4? 0, 48; 21 Cg. L J 77> 455 
—— S. 297 -—Trial by Jury —Misdirection, what 
amounts to. 
Where in a trial by Jary the Judge fails to direct 
the mind of the Jury toa particular aspect of the 





case, or where he tells the Jury that the statement of ' 


one acoused might be taken for what it is worth 

against a co-accused, this amounts toa misdirection 

sufficient to occasion a failure of justice and to 

vitiate the trial, © SURYYA KANTA v. EMPEROR, 24 0, 

W N 14831 0. L.J. 20; 21) Oz L J. 802 74 

SS. 297, 303—1rial by Jury —Judge's 
charge confusing, effect of. 

Where aJudge’s charge to a Jury is calculated 
io*confuse them, the verdict of the Jury cannct be 
allowed to stand and the accused must be re-tried. 
C Epon KARIKAR v, Emperor, 201 Og L J 823 829 
—— 8S. 303, applicabilityof — Unanimous verdict 

—Jury, whether can be questioned aflerreturning verdict, 

Section 8.3 of the Criminal Procedure Code has 
no application where a Jary returns a clear verdict; 
that section applies only to cases where questions are 
necessary to ascertain vhat the verdict of the Jury is. 
C Epon KARIKAR v EMPEROR, 21 Cn. L, J.829 829 
S. 342—fxamination of accused, absence 

of, effect of, 

Section 84? of the Criminal Procedure Oode is 
mandatory and the non-examination of the accused 
under this section isnot merely anirregalarity butan 
illegality which vitiates the trial Pat Sura PANDEY 
v, EMPEROR, (19.0) Par 281; 1P. L. T. 641; E 


J, 796 
SS. 342, 337 —Omission to examine ac. 
cused, whether irregularity or illegality. 
The provisions of section 342 of the Criminal 











Proóedute Code are of general application, and are . 


applicable to all trials including Sessions cases, “and 
an omission to examine an aconsed person in a 
Sessions case is nob à mere irregalirity curable by 
section 4. of the vode, but is fatal to the trial, 
irrespective of whether the provisions of section 442 
are merely directory or mandatory Pat Racuu 
BHUMIS v EMPEROR, i P. L. T. 2415; 0 P. 14. J. 450; 21 
Or, L. J, 706 4 
S, 347-—Commitment to Sessions—Magis. 
trate, discretion of—Summons case tacked on to 
atiurrant case—Procedure. 

A Magistrate committed a case for trial by the 
Court of Session upon charges against some of the 
acpused persons under sections SU aad :60 of the 
Penal Code and against others under section 160 
of the Code only On behalf of these latter it was 
objected that as the case against them was a 
summons case which was triable by the Magistrate 
and the accuseds could beadequately punished by 
him, their commitment for trial by the Court of 
Session was illegal: 

Held, that under section 347 of the Criminal 
Procedure “ode it being in the discretion of a 
Magistrate, duly empowered, to commit cases to 
the Court of Session wherpa certain case calls for 
auch committal and thia discretion not being limit. 
ed to cases where the Magistrate canrfot inflict an 
adequate Sentence, there may beother good reasons 
which may, in the exercise of a sound and wise 
discretion, justify eommittal, and tha£as tho pros 
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cedure to be followed where, as in this case, the 
complaint forms the subject of two distinct char- 
ges arising out of the same transaction, one of 
which is a summons case and the other a warrant 
case, was that prescribed for a warrant case, the com- 
mitment was not ilegal. S GHANI Yacus v, DM- 
* PEROR, 21 On, L, J. 791 
S. «e 347--Discharge, order of—Further 
enquiry-- Notice to accused, whether necessary, 
Where an accused person has once been brought 
before a Court of justice under process, and is dis- 
charged by order of the Court, such order of dis- 
charge ought not to be interfered with except after 
notice to show cause issued to the accused. 
Where, therefore, after an acoused person had been 





‘discharged by order of a Court, the District 


Magistrate, without notice to the accused, directed 


' further inquiry: 


Held, that the order could not be upheld. A Hrga 
LAL v. EMPEROR, 21 OR L. J. 847 927 
SS. 437, 439—Revision—Order of dis- 

charge —Practice. 

It is only as a Court of last resort, after appli- 
cation has been made tothe District Magistrate or 
Sessions Judge, that the Judicial Commissioner 
will interfere, under section 439, Criminal Procedure 
Code, with an order of discharge. M GuwwaNTRAO v. 
SHAMRAO, 21 CR L. J. 863 
S. 439, 476—0ivil Procedure Code (Act 

Y of 1908), s. 116— Sanction to prosecute granted by 

Revenue Court—High Court, whether can interfere. 

The High Court has no power, either under section 
115 of the Civil Procedure Code or under section 
489, Criminal Procedure Code, to revise an order 
passed by a Revenue Court under section 475, 








, Oriminal Procedure Code, directing the trial of a 


person for an offence under the Indian Penal Code. 

The fact that the order is described as having 
been passed “in a miscellaneous oriminal case” 
does not make it one passed by a Magistrate, if 
it is signed by the officer making i$ as a Revenue 
Officer. N MANEKLAL v, EMPEROR, 21 OR, L. a 
S. 476, order under—Application for re. 

vision, by whom to be made. 

An application under section 439 of the Criminal 
Procedure Code to interfere in revision with an 
order passed under section 476, Criminal Procedute 
Code, can only be made by a party aggrieved 
thereby, thatis to say, the person whose prosecution 
has been ordered. HAMJIVAN v, PAKIRA, 21 OR. De 
J, 846 926 
——— — S. 476, order under—Preliminary inquiry, 

whether necessari y— Procedure. 

Although the holding of an inquiry preliminary to 
the passing of an order under section 476 of the 
Criminal Procedure Code is discretionary, yet, when 
such an inquiry is started, whether it be a formal or 
informal inquiry, the Court should carry the investi- 
gation to completion, in order that the person 





* affected may have a full opportunity of showing cause 


why he should not be progecuted. Pat Asopnya 

Prasad SAHU v. EMPEROR, 1P. L, T. 842; 21 Cn, L.J. 

718 J : 62 

S. 526—<Application for transff—-Magis. 

trate displeased, whether sufficient ground for transfer 

The fact that a Magistrate by his attitude shows 
$ 
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that he is displeased with an accused person is nota 


sufficient ground for transferring acase A SitaLPanps, 


v. EMPEROR, 2 U. P. L B.(A.)65; 21 Ce. L. d. 809 68 | 
526—Application for transfer—Sum- 
mons case—Magistrate arresting accused prior to 


—— — S. 


inquiry—Reasonable growhds for suspicion against ' 


impartial trial. 

A District Magistrate, acting on a verbal statement 
made to him in his Ghambers against the avoused, 
a Sub-Inspector of Police, of having demanddd a 
bribe, forthwith arrested him and directed an 
inquiry under section 202, Criminal Procedure Code 
by the Deputy Superintendent of Police On receipt 
of the report of the Deputy Superintendent the 
District Magistrate transferred the case to a 
Deputy Magistrate for trial under section 161, Penal 
Code. The accused, having some difficulty in 
obtaining copies and apprehending that he would 
not have an impartial trial in the district, applied 
for transfer of the case to another district: 

Held, that the application must succeed; that the 
offence imputed to the accused being one in which 
a summons only should issue in the first instance, 
the District Magistrate had no jurisdiction to arrest 
him and that the circumstances of the case afforded 
reasonable ground for the acoused entertaining a 
suspicion that his trial would not be impartial. Fat 
Din DAYAL ÑINGH v. Emperor, | P. L, T, 622; 21 UR 
L. J, 796 





S. 526—Transfer of case, when to be allowed. 
Ordinarily, the transfer of a criminal case 
ought not to be allowed. Where, however, there is 
gome degree of association between the Magistrate 
and one or other of the parties to a case as, for 
nstance, where a party has a financial hold on the 
Magistrate, the case ought not to be tried by that 
Magistrate. A Suam Lan v. EMPEROR, 21 OR. D. J, 
848 923 
Cross-examination--Defendants, contest 
between-—Some defendants supporting plaintif — 

Procedure — Practice. 

The usual practice in cases, where some of the 
defendants support ihe plaintiffia case and others 
oppose it,is to order that those who support the plainte 
iff’s case should cross-examine the plaintiff's wit- 
nesses first, if they desire to do so, and to call their 
evidence and address the Court before the defend. 
ants who oppd%e the plaintifi’s case doso. Any 
other practice would be inconvenient and might 
work an injustice to those defendants who oppose 
the plaintiff's case. Pat MeoriRAM. MARWARI v, LALIT 
Monax Gosa, 6 P.L J, 545; 1 P. L. T-6766 233 
Custom —Chota Nagpur—Putra poutradik, mean» 

ing of. 

* According to the oustom obtaining in Chota 
Nagpur, the expression putra poutradik means’ heirs 
male, and the expression putra poutradik mat warisan 
kayen mokamiyan ‘means, equally, only heirs male, 
Pat BroJOKISHORE RAM v. Jagat Moman Natu 
Saur Dro, 919. Par 209; 6 P, L.u, 266 466 
Grove, right of transfer of. 

' There is a general custom by which the tenants 
of a grove have the right to disposs of the trees, and 
this right must be presumed to exist in the absence 
of custom or contract tothe contrary U e BR 
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Hindu widow, succession of, and power to 

alienate See w aJIR-UL-ARZ 3 

"Pre-emption— Involuntary sale— Custom, whe 
ther applicable~ Sale by public awction—Co-sharers 
with full notice of sale not bidding or attempting 
to purchuse, effect of—Refusal to purchase — Vendor, 
duty vf. 

À village custom as to pre-emption refers only 
to a voluntary sale by one co-sharer of his property 
and has no application whatever to the case of an 
involuntary sale carried out against his wishes by a 
Court through a Collector, or an Official Assignee, or 
any body else 

Where in the‘case of an involuntary sale by 


ee ate ste 


public auction of the estate of a co-sharer the other” 


co-sharers have full notice of the intended sale 
and do not bid for the property or attempt to 
purchase it, their action is tantamourt to a refusal 
to purchase 

Where 2 property has been offered to a co-sharer 
at a certain price and be has refused to parchase, or 
to purchase it at that price, it is no longer incam- 
bent upon the vendor to give him a second chance 
when ho has once found a purchaser for the pro- 
perty at the price at which he offerd it to his co- 
sharer, or a higher one. A GHULAMN MOHIUDDIN 
Kuan v. HARDHO SABAI, JS A L J. 418;:42 A. 40293 
Pre empticn—Karabatdar karibi, meaning of 

~ Relation l| or 8 degrees removed, whether karabat- 

dar karibi. 

A. relation seven or eight degrees removed is not 
a near relation, and does not come within the 
definition of karabatdar karibi. Where, therefore, 
& custom exists whereby a karabatdar karibi has 
a right to pre-empt, a relation 7 or 8 degrees remov- 
ed is not entitled to that right. A Ganga MAL v- 
Ram Sanur, 2 U. P. L. B. (AJ 153 87 
Succession—Daughter versus Collaterals — Ac- 

quired property, what is, 

Daughters are generally preferred to collaterals 
in regard to the acquired property of their father, 
and by acquired property is meant property not 
necessarily acquired by the father himself but 
property acquired by him or any of his ascendanta 
short of the common ancestor, 

The agnatic theory reposes on the principle that 
collaterals descended from the common ancestor 
derive their title from thatcommon ancestor, but 
when the common ancestor had no interest in the 
property in dispute his descendants derive from 
him no more right than Be had, 3. e, they acquire 
no right, Lu JAINAN v. NUR Munamman, 1 L. 865 793 
Succession - Sister versus Collaterals of simth 

degree-—~Non-ancestral property—Mussulman Rajputs 

of Jullundur District, . 

Among Mussulman Rajputs of Juliundur District 
a sister is nob entitled, by custom, to succeed to 
the property of her brother as against collaterals 
of the sixth degree even though the property is not 

ncestral qua the collaterals. Ll, Jrwi v. SANDHI, L L. 
4323 . 
Damages, suit for—Appellate Court, whether 
will interfere with amount awarded. 

In an action for damages which is pursued in some 
spirit of vindiotiveness and with a desire to inflict 
punishment, a Court of Appeal'ought notto ipter. 
iere witb tho decision’ of the trial Court on the 











* 


question of the amount of ddmages to be awarded, 
unless that decision appears to be erroneous. © 
Hurv v. PAULL, <4 O, W. N. 332 
Definitions. 
Act. SeeCivin Procepure Cone, s. 80 885 
Annual value. See Bescat Cess mE 
Any party. See Civin. TgocgDuRE Copp, O. 
XXI, R O0; 
. Attested 801 
Bank. See NEGOTIABLE I3STRUMENTS Act, 6. 6 


Case. See Civin PROCEDURE Cong, s. 10 90 
Date of realisation. 8e MORTGAGE 
DECREE 
Date of transfer. fee Limitation ACT, 
Scn I, ART. 184 705 
General repute. See CRIMINAL PROCEDURE 
Cops, s. 117 682 
immoveable properly 321 
Neglected to pay. See Companies Act, 
s. 162 561 
Upon demand. See Moror Venicuzs Act, 


s. N 

When a fixture has been attach- 
ed toa b.llaing. See CALCUTTA MUNICI» 
PAL Act 8, 841 3 


Easement—ouwner, whether can increase his right 
—Burden o] proof—4ppeal, second—Expert evidence, 
whether can be taken . 

The owner of an easement cannot, by altering 
his dominant tenement, inorease his right. 

Where, therefore, the defendant the owner of a, 
hut having eaves 8 feet from the ground hanging 
over plaintifi’s land replaced it by a two-storied 
building having a cornice 22 feet from the ground 
with the result that accumulated water came down 
-with greater force: 

Held, that an additional burden had been imposed 
upon the plaintiff's land. 

The owner of a dominant tenement who claims 
an easement must prove that by an alteration in 
the dominant tenement no additional burden has 
been thrown on the servient tenement and he is 
not entitled in second appeal to ask that expert 
evidence be taken. © SuREsH CHANDRA v. JOGENDRA 
Naru, 82 O, L. J. 27; 4 C. W. N. 896 854 


Right to drop water from eaves- Roof of 
dominant tenement raised, effect of-——Waterlet down 
through pipes —Eatinguishment of easement, 

Where the owner of a dominant tenement had the 
right to let the rain water from the roof of his house 
drop from the eaveson tothe roof of the servient 
tenement froma distance of 7 feet and, subsequertly, 
he raised the height of his roof to about 21 feet from 
the roof of the servient tenement and, instead of allow- 
ing the water to drop from the eaves he poured it 
down through pipes: i 

Held, that the burden on the servient tenement 
had increased and that, therefore, the easement was 
extinguished. Pat Kesgri Samar, SINGH v. Hit 
NARAYAN SINGH . 67 


» 
Ejectment Suit-Narrow strip of unenclosed 
land — Possessiqn—Presumption—-Limitation. See 
LIMITATION Act, SGH. I, ART, 142 473 
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. Sndowment—Acharjya describing himself as Evidence Act—ocontd. 


owner, effect of —Acharjya, acquisition of property by 

—Proof, method of. * 

The mere fact thatan Acharjya of a foundation 
describes himself in a Will as the owner of the founda- 
tion, is not evidence that any particular property is 
the personal property or acquisition of the Acharjya. 
But it is open to a person contending that a particu- 
lar.property isnot part of the endowment, to show 
that it was acquired by the Acharjya with funds 
which belonged to him or which might be regarded 
as his official perquisites P 2 KAMLA LACHHMI v, 
Baspro Prasad, 7 O. L, J. 434; (1920) M W. N. 652; 
23 0.0.171;20 P.L. R. (P. O) 130; 28 M. L.T, 
404; 26 C, W. N. 217; 18 L. W. 166 900 
Estcppel—Ex post facto submission, whether 
^ amounts to estoppel, 

A mere ev post facto submission to what has 
‘already taken place, not amounting to a ratification, 
does not amount to an estoppel, for the submission 
cannot change the past. O Suxarar Kuan v. DASU, 
70.L 3.4.0 2U. P L. R. (J. C.) 128 165 
Evidence, circumsantial, how to be recorded— 
" Capital case— Admissionsof Counsel, whether should 

be taken — Facts to be proved. ; 

In a case of circumstantial evidence where the 
failure of one link destroys the chain, it is of the 
utmost importance to get on to the record every 
piece of evidence which makes the chain; otherwise 
there is danger of an Appellate Court not under- 
standing how a particular conclusion has been 
reached and of miscarriage of justice resulting, 

It is better ina capital case not to take admissions 
from the Counsel for the defence at all. Every fact 
ought to be strictly proved on the record. A Sugo 
NARAIN SINGH v, EMPEROR, 2 U. P.L R.(À.) 128; 21 
Or. L. J. 717 7 

*Evidence Act (lof 1872), Ss.9, Il, 

14, I S—Evidence of design and motive, identity 

and illegal association—-Offences similar—One come 

mitted two years after the other—HEvidence, whether 
admissible-— Letters Patent (Cal', els, 26, 26—Court, 
duty of, in hearing reference. 

Ata trial for offences under sections 30, 120B 
and 38» of the Penal Code, the Judge admitted evi- 
dence of . theft committed some two years subse. 
quently in somewhat similar ciroumstances, as 
showing identity, design and motive, and illegal 
association, and that a system had been pursued hy 
the accused. Objection was taken to the admission 
of thisevidence and the question was reserved for 
consideration upon a reference under clauses 46 aud 
28 of the Letters Patent. 
teferred,— 

Held, (\) that, having regard to the datesof the 
incidents alleged in the subsequent case, the evidence 
was not admissible either under section 9 or section 
14 or section (4 or section 15 of the “Evidence Act; 

(2) that it was not opento the Court hearing tho 
reference to direct a new trial, but after rejecting 
the evidenceimproperly admitted, the Court should 

* dispose of the case finally. © EMPEROR v. PANCHU 
Das, 24 0. W. N. 591,31 C. L, J. 402; 470, 671; 71 
Ox, L. J. 849 . 929 
— S. S2—Norgsmpe, admissibility of, 

evidence. ‘ ý 

Statemenis as to age, made by deceased persons 

‘in the circumstances contemplated in section 32 of 
the Acl, are admissiblo in ovidenco, 


in 


On the question being* 


o 


A horoscope, therefore, prepared by a deceased 
person is admissible in evidence, under section 32 of , 
the Evidence Act, to prove a person’s age. Pat 
AMARDYAL SINGH v HAR PERSHAD Sanu, L P.L T. 
611555 P. L J. 606 7 
SS. 58, 68 —Morlgage-deed —Mode of proof. 

In order to prove that a document, which pur. 
ports to be attested by two witnesses, creates a 
charge on immovesble property, which it purports 
to create, it is sufficient, under section 63 of the 
Evidence Act, ifone attesting witness, if there be 
one alive and within the jurisdiction of the Court, 
is called for the purpose of proving execution; But, 
this evidence may be rebutted by proof onthe 





*other side that the other witness who attested the 


document did not really see its execution. 
VRNKITA REDDI v. MuTHULU PAMBULU, (1920) M. W. 
N. 6:2; 28 M. L T. 213 801 
——— S. 91. See Penat Conr, s 193 830 
S. 92 —Pleathat document is fictitious— 

Evidence, admissibility of. See PLEADINGS 
—— S. 92— Flea that document is fictitious— 

Evidence, admissibility of, See Pueapines 275 
92—Registered mortgage-deed—Oral 
evidence to vary terms of deed, admissibility of. 

Oral evidence is not admissible to vary the terms 
of a registered mortgage-deed, M JETHMAL v Saroo 





—— Sy 





S. 92, prov. G—Document,party signing, 
whether can alter nature of, at registration —Inten- 
tion of parties, evidence of, when admissible. 

A party who has put his signature to a document 
which is clearly a sale-deed, cannotalter the nature 
of that document by writing on it when the docu. 
mentis registered tbat it means something else 
than it really appears to be, 

Where a document itself is a perfectly plain 
straightforward document, no extrinsic evidence 
isrequired to show in what manner the language 
of the document is related to existing facts It is 
only where the terms of a document itself require 
explanation, that evidence can be led within the 
restrictions laid down by proviso 6 to section 92 of 
the Evidence Act. B GANPATRAO APAJI JAGTAP % 
Baru TukARAM, 2z Bom. L. B. 881,44 B. 97:0 574 


S. I 1O—Suit for possession under sale— 
Custom restraining transfer set up by defendant— 
Burden of proof of custom. 

Where in a suit for possession of a site in a village 
under a sale-deed executed by a person who had 
been in possession Qf the site fora long time the 
defendant alleges that according to the custom of 
the village the vendor had no right to transfer the 
site, the burden of proving the existence of such a 
custom lies upon the defendant M SAHEBRAO v. 
JAIWANTBAO ` ) 192 
S. 115 Estoppel—Mistake, whether gives 
rise to estoppel. See LIMITATION Act, ScH. I, ART. 
119 394 











S. 116. See BHAGDARI AND NARWADARI 
Act, 5. 8 595 
S. 132 —Statement made by witness in 
angwes to question —Privilege 
Ananswer given bya witness toa question put 
to him either by the Court or by Counsel on either 
side falls within the protection afforded bye section 
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182 of the Evidénce Act, especially when the ques- 
tion is on & point which is relevant to the case. 
“It is notwecessary that the witness should have 
protested against the question. A UHATUR SINGH v. 
EMPEROR, 1+ A. L, d. vy z U P.L, BH. 4A.) 8»; 2t 
CR. L. 4,8 6 di 825 
Execution of decree — Assignment of mort- 
gage decree, whether includes personal decree subse- 
quently obtained, | 

The assignment of an original mortgage decree 
must be taken to include the assignment of .a 
decree subsequently obtained under Order XXXIV, 
rule 6 of.the Civil Procedure Code even if the latter 
decreeis not expressly mentioned in the deed. of 
assignment, Pat KARIMULLA BHAH v. MOHAMMAD 
kaza, i P.L. T tie 40 
Attachment--Objection to attachment Pro- 

perty charged with certain payments—Sole subject to 

charge Death ot objector—Suit by auction-purchaser 
for partition—Sale, validity of. 

S. obtained a decree against B. and in execution 
attached properties Nos. 1 and 2 K the mother of 
B., objected to the attachment and applied to have 
it raised, on the ground that’property No. 2 was in 
her possession which she was entitled to retain 
during her lifetime and-that there was a charge 
thereon for her funeral ceremonies and that pro. 
perty No. 1 was subject to acharge for her main. 
tenance, Her application was granted, but there. 
after on the application of S the QOourt directed 
sale of both properties, subject to the charges claimed 
by K., The right, title and interest of B in the pro. 
perty subject to the charges were put up for sale 
and were purchased by the plaintiff who, on the 
death of K, sued for partition claiming a one-fourth 
share, which represented the interest of D. B and 
his brother M. contended that there was no attach. 
ment of the property and that, therefore, the sale 
was void. The trial Court, holding that the sale 
was valid, decreed the claim, but on appeal by M. 
this decision was reversed on the ground that the 
sale was void because there was no subsisting attach. 
ment, On'second appeal: 

Held, that the executing Court having treated the 
attachment as being still in force when it ordered the 
property to be sold, there was a sufficient attachment, 
that the sale was not void, and that, cqnseqnently, 
the plaintiff was entitled toa decree. VAIRUAT 
SHRIDHAR BHATTA v, MANJUNATH MADHAV BHANDARI, 

zz Bom LRG 6; 44 B dev 217 

Certificate under sedtion 26, Panjab Court 
of Wards Act, filed —sSubsequent “ap; lication for 
execution Fresh certificate, whether necessury. 

See PUNJAB t OURT OF Warps Act, s 26 i 
Construction of decree—HEwecuting Court, whe-* 
ether can’ rejer to pleadings and judgment. 

An executing Court must execute a decree as it 
is, and an amendment thereof must be resorted to 
in separate proceedings either by way of appeal or 
by way of amendment of the decree, as the case may 
be, but in construing a decree the executing Court is 
competent to take the aszistance of the pleadings aud 
the judgment for that purpose Fat tars NATH 
SanAY v GAJADHAR RAsAD, P.L. T 47: 210 
Instatment decree-—Clause benefiting judg- 











GENERAL INDEX. 


1039 
Execution óf décréé- cena. 


Where thero is & provision in a decree for the 


: benefit of the judgment-debtor and he fails to take 


advantage of the benefit which is provided for him, 
he loses that benefit and the decree automatically 
becomes a decree of the ordinary type which does 
not offer that benefit . 

A decree provided for the payment of a certain 
sum by way of interest every year, and for the 
payment of the principal on the expiration of twenty- 
five years, but if the interest was not paid in any 
year, then the principal and interest could be 
recovered af once in one sum. For several years 
there was default in the payment of interest and 
eboth parties continued to believe that the original 
decree still subgisted. Eventually the decree-holder 
applied for execution of the decree for principal 
and interest purporting totake advantage of the 
last default in the payment of interest: 

Held, that the parties must be taken to have 
mutually condoned and wiped out all previous 
defaults and that the legal position was that there 
had been only one default which was the subject. 


` matter of the application and that, therefore, the 


decree-hclder was entitled to recover the principal 
and one year’s interest PB AMRIT KHANDERAO v. 
GoviNp RAMCHANDRA, 22 Bom L, bi, 919; 44 B. 840 
6 
Objection disallowed—Same objection, a 
ther can be taken again. 

Á. obtained a decree against X. for mesne profits 
of an estate which had been purchased by H In 
execution of the decree, A. attached the estate, but 
objections were raised and the matter went in 
appeal to the High Court, and, in the meanwhile 
the application for execution was struck off for 
default of the decree-holder, A fresh applicatéin 
for execution was made against H but he objected 
that he had gifted the estate to his mother, who 
had sold it and the purchaser objected that he was 
not liable and his objection was allowed. A then 
brought the present suit claiming to be entitled 
to put the property to sale in execution of hig 
decree, ‘ihe trial t ovrt held that H. was personally 
liable but that his transferees were not as the 
execution having been struck off the attachment 
ceased to be effective and the transfer made by him 
as vilid,the High Court reversed this finding on 
appeal and held that the attachment had not 
ceased to be effective, and consequently the transfer 
by H was void, and decreed the suit 4. again 
applied for execution, and H again raised the’ same 
objection which he had previously raised and hig 
objection was allowed On appeal by A 


Held, that it was not open te H. to raise the sama 
objection over again and that A. was entitled to 
execute his decrer against H, A Daoop ALI SHAH 
v. HAYAT Aur Suan, 2 U. P, 14 R. (A.) 290 


Person mot party to original or appellate 
decree, whether can execute dacree—4ÀA ppellate decree, 
whether supersedes original edecree—Limitatton Act 
(IX of 1*0), Bch. I, Art, 182 £2;—el ppeal— Abate. 
mint, order of, whether final deere or order 
7 executed o& mortgage in favour of 8. S died arid 

his widow J succeéded to his property. J brought 





© m@nt-debtor not taken advantage of, efféct of-—Dejaulé e a suit on foot of the mortgage and obtained‘a decree, 


. 


in payment of instalment— Waiver. 


@- . 


T, appealed and, in addition ¢o J, also mpleaded one 


711. 
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Execution of decree--concld, 


. 
N. as a respondent who had obtained a decree that 
he was entitled to succeed to the estate of 9. in pre- 
ference to J. N died duriog the pend-ncy of the 
appeal and, his legal represeatatives not having been 
‘brought on the record, the appeal as against him 
abated Subsequently, T and J. entered into a 
compromise and the Appellate Court passed a 
decree in accordance with the terms of che com- 
promise W, the legal representative of N, now 
applied to execute the original decree obtained by 
J. and contended that limitation began, under clause 
(2) of Articole 182 of Schedule [ to the Limitation 
*Aot, to run from the date on which the appeal as 
* against N. had abated: 


Held, (1) that it was nob open to W. to execute® 


' the original deoree inasmuch as— 

. ta) N., through whom W, claimed, was nob a party 
either to the original decree o to the 
appellate decree ; 

(b) the original decree having merged in the 
appellate decres, was no longer capable of 
execution 

` (2) that the order of abatement was not “a final 

decree or order” within the meaning of clause .2) 

of Article 182 of Schedule I tothe Limitation Aci, 

and did nob give a fresh start of limitation. Pat 

Tixait KRISHNA PRASAD BINGH v. WAZIR NARAIN 

Sınan, (1920) Pav. 342; 5 P. L. J. 581 977 


—— Property attached placed in charge of third 
person —Attachment raised and proceedings struck 
of—-Failure to produce property—Uourt, power of, 
to initiate proceedings against defaulter—Remedy, 
proper. 

“Where in execution of a decree a property 19 
attached and placed in charge of a third person, 
ana that person, on the property being released 
from attachment and the termination of proceedings 
in execution, fails to account for it, the executing 

Court has no jurisdiction to institute proceedings 

against him and direct him to hand over the pro- 
perty to the judgment-debtor, or to pay the latter its 
price. The remedy of the judgment.debtor in such 

a case is to sue the defaulter for recovery of the 

poperty or its value or for damages. A Kattoo 

KHAN v. ABDULLAH KHAN, 18 A. L. J. 357; 2U P.L. 

R. (A.) 146; 42 A, 39% 443 


Property of Ward of Court attached—Court, 
power of, to order sale, See PUNJAB Court OF 
Warps Act, s. 31 (8) 6 


+ 

Execution sale—Sale-certificate, value of. 
A sale certificate' is merely evidence of title, it 
does not create title. © PROMOTHA Nata «v. SoURAY 
Dasi, 31 C..L. J. 468; 2t C. W. N, 1011 327 


Factories Act (XII of I911), s. 41, 
construction of Penalty, amount of, recoverable, 
Section 4 of the Factories Act is a penal section 

"and ought to be construed strictly. The natural 
interpretation of the clause in the section relating 
to the penalty seems tp be that the occupier and 
manager both gr either of them can be required to 
pay a fine which may extend to Ra 200, but that 
between the tw® they cannot be requised to pay any 

sum exceeding Rs, 2023 for each offence B 

VRISVALLABHDAS v, EMPEROR, 22 Box, L. R, 904; 21 

CR L, J. 128 , i e 152 
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Family settlement, nature of—Party, whe- 
ther can resile from  selllement -Consideration. 

A family settlement of disputed claims does not 


. necessarily involve the transfer of aright from dne 


person to another, consequently, sucha gettlement. 
is unaffected by any of the provisions of the Trans. 
fer of Property Act, and as the consideration for 
such a settlement is the mutual promise made, or 
forbearance shown by one party to the other, it is 
not open to either party thereto, in the absence of 
fraud or undue influence, to resile from ib after- 
wards. A Banpko SINGH v. UnAn SINGH, 2U. P L. 
R. (A.) 202; 18 A. L. J. 877 732 


Finding of fact—High Court, interference by. 

Where an Appellate Court has drawn wrony con. 
clusions of fact from the evidence, the High Court 
will interfere in second appeal, C HEM i HANDRA 
Roy CHOWDHURY v. KRISTO OHANDRA SAHA SARDAR, 24 
0. W, N. 800 


Firstinformation —Statement made at Police 
Station and recorded in Station Diary—Statement 
made subsequently to Police—Subsequent statement, 
whether first information —Admissibility of second 
statement. 

A made & report at a Police Station of the 
occurrence of an offence and his statement was 
recorded by the Writer Head Constable in the 
Station Diary. Subsequently, 4 made another 
statement to the same Police Officer, and this latter 
statement was treated as the first information and 
was admitted in evidence “subject to objection:” 


Heid, that the statement recorded in the Station 
Diary was the first information, and that the sub- 
sequent statement was merely astatement made to 
a Police Officer in the course of the investigation and 
was totally inadmissible in evidence. Pat Kesuwar 
Gors v, EMPEROR, 1 P.L. T. 491; 21 OR. L. J. 713 

247 


Foreclosure, application for—Demand, whe- 
ther should immediately precede application. See 
MORTGAGE BY CONDITIONAL SALE 11 


Fraud--Ex parte decree, suit to set aside, on ground 
of fraud —Nature of fraud — Proof —Perjury, whether 
ground for setting aside decree, 


An ex parte decree operates as res judicata between. 
the parties. eIt can be set aside by a suit only if 
fraud was practised in relation to proceedings in 
Court by which the defendant in the original 
action was prevented from placing his case before 
the Court. T 


That an ew parte decree was obtained by perjured 
evidence isno ground for setting it aside. Pat 
RAM NARAIN LAL SHAW v. Tookr Sao, i P. L. T. 119; 
(1923) Par. 98, 2U. P. L. R. (PAT. 61; 6 P. L. y ae 


9 

Ghatwal—Renis aceruing during lifetime of ghat- 

wal collected after his death, whether his personal 

property. 

Arrears of rent accruing during the lifetime of 
a ghatwal but collected after his death are his per- 
sonal property and canbe followed by his creditors 
in the hands of his representatives. Pat Bris NATH 


BAM RAMESHWAR v. CHAND KUMARI, 1 P.L. T. JU. 


* 
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Guarantee, contract of—Guarantee for faithful 
performange of duties ‘by khazanchee of Bank— 
< Fraud by khazanchee—Liability of guarantor, 

E., an Asiatic resident in Burma, was appointed 
khazanchee of the Bank of Bengal at Rangoon, and 
for the due and faithful performance of the duties 
of his office his father @. deposited certain seourities 
“ with the Bank upon the terms of a tripartite agree- 
ment to which the father, the son and the Bank 
were parties. One of the duties of the khazanchee 
under the agreement was toinquire into and as- 
ceftain and report upon the credit, solvency and 
circumstances of Asiatic residents in Burma haying 
dealings with the Bank through his agenoy, and in 
the course of his employmen?. E was also a custom- 
er of the Bank and was largely indebted to it. 
was found that his dealings with the Bank had been 
fraudulent and that he had concealed these frauds 
from the Bank, though as an official he was bound 
to report upon the frauds of a customer He ceased 
bo be khazanchee of the Bank, and shortly after was 
adjudicated insolvent and an Official Receiver was 
appointed, "The father died while E was still in the 
service of the Bank, The Official Receiver brought 
the present suit to recover from the Bank tho securi- 
ties which the fathor had deposited for the son's 
faithful discharge of his duties as khazanchee, on the 
ground that accounts between the Bank and E. as 
kKhazanchee having been settled nothing was due 
thereon, and that it was immaterial that money was 
due by E in his capacity as a customer: 

Held,.that the guit must fail, the transaction 
between the father and the Bank was one of guaran- 
tee and so long as E. continned in the appointment 
of khazanchee, the guarantee remained and was not 
revoked by the death of the guarantor, that there 
was misfeasance by E. within the terms of his 
agceement and by reason of such misfeasance there 
was a loss incurred by the Bank to the full extent 
of the security. P C S. N. SEN v. Bang of BENGAL, 
28 M. L T, 124, 10 L. B. R. 107; 37 C. L. J. 223, 2 U. 
P. L. R. (P. C.) 183; 13 Bur, L. T. 94; 47 1. A, 164. 1 
Guardian, hand-note executed by, whether 

binding on minor, See MINOR 22 
Guardians and Wards Act (VIII of 

1890), ss. 35, 38, 37—8uit by ward against 

guardian, when permissible—Guardian, representa. 

tives of, whether liable to account. 

Section 85 of the Guardians and, Wards Act is 
no bar toa suit by a ward, after the powers of the 
guardian have ceased and anew guardian has bean 
appointed, against the late guardian for an account 
of the management, and "where the late guardian 
has died, his representatives are Mable to account if 
it can be established that the property of the minor 
did go into the bands of the guardian and thence 
into the hands of his representatives. B NARAYAN 
BALAJ? NAGARKAR v. KASHIBAI KesHay DAND-N AIK, 22 
Pom.L R. 633; 44 B. 852 : 

-—— —— S. 52-—Guardian appointed under Act— 

Minor, release of, from guardianship, effect of, See 

- MAJORITY Act, 8. 8 6 
Gujarat Talukdars’ Act (VI of 
1888), ss. 3I, S33-—Bombay Land Revenue 
Code (Act V of 1879), s. "70A, applicability of— 
‘Jivaidar, whether talukdar—Telukdari property, 

nature of, S 
* A cadet ofa talukdar's family to whom ‘a, grant 
is made dn jivai is a co-sharer and in he same 

e 
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e. 
position asa talukdar. Therefore, the only person 
entitled to deal with jivai property is the jivaidar 
for the time being. 

Land held in talukdari tenure is totally distinct 
from land ordinarily held as joint family property, 
by a Hindu family. It is not subject to the ordi- 
nary law of inheritance or succession, 

Section 79 A of the Bombay Land Revenue Code 
refers to any person unauthorizedly ocoupying, or 
wrongfully in possession of, any land, and, there- 
fore, it does nob matter whether a person is in 
unauthorized occupation of land before the date 
when the section became applicable. The question 
is whether at the date of the notice he is unauthor-, 
izedly occupying, or wrongfully in possession of the 
land. B Bua Isavagpas SHAH v, TALUKDARI SETTLE. - 
MENT OFFICER, 22 Box. L. R. 906; 44 B. 832 ‘88 
Hindu Law — Adoption—Akenation— 

Adopted son, whether affected by alienation—Attempt. 

ed alienation by Will, enforceability of. 

Inasmuch as a Hindu has no such power of 
alienation over ancestral land as would affect the 
rights of an adopted son, unless the alienation was 
made for necessity, an attempted alienation by 
Will to take effect on a certain contingency, expected 
to occur after an adopted son comes into existence 
subsequent to the death of the testator, is void and 
cannot be enforced, 

-A Hindu, by his Will, directed his senior widow to 
adopt a son to him after his death, and,,in the 
event of disagreement between his senior and 
junior widows on the one hand and the adopted son 
onthe other, he directed that the junior widow should 
be given 5 acres of land. In & suit by the junior 
widow for the 15 acres: 

Held, (1) that the plaintiff was not entitled to 
recover, in the absence of an agreement with the 
adoptive boy’s natural father, that the adoption 
was made subject to the adopted son's liability to 
give the 15 acres to plaintiff on demand; 

(2) that the plaintiff’s right to maintenance and 
residence remained intact. M Barri APAMMA v. 
Bayrı CHINNAMMI, 12 L. W, 17 5 
— —— Alienation—Widow and daughter 

joining in gift to sons of another daughter—Gift 

validity of — Daughter, right of, to impeach gift — 

Bransfer ot Property Act (IV of 1882), s. 5. 

A Hindu widow and one of her daughters gifted 
certain properties to the sons of another daughter, 
pprporting to convey by the widow as the lifo-tenant 
and by the daughter as the next reversioner. On the 
death of the widow, the daughter brought the pre. 
sent suit to recover the property from the donees on 
the ground that as against her the gift was invalid, 
as it conveyed ber chance’ of surviving her mother 
and succeeding to the property asthe reversioner: 

Held, that the gift was only good as regards the 
life-interest of the widow, as the Hindu Law does not 
recognise the transfer of a chance of succeeding to 
a reversion, and that consequently the gift as 
regards the daughter was invalid. B Bar Parvan 
v DAYABHAI MANCHHARAM, «22 Ben. L, 2. 704; 44 B. 
488 : 265 
Joint family-Pes for immoral 
purposes contracted by father —Sons, liability of— 
Burden of proof —"Proof of generat extravagance or 
absence of trade, wheth#r sufficient i ; 
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The onus of proving that a debt was contracted 
by the father of a joint Hindu family for an 
alleged immoral purpose is not discharged by mere 
proof of general immorality or extravagance on the 
part of the father, coupled with negative evidence 
that the income of his estate was sufficient for the 
family needs dnd that there was no trade or business 
necessitating the borrowing of loans. Wi Duuri- 
PALLIA v. KUPPA VENEATAKRIsHNAYYA, 86 M. L.J, 
206 G 79 
—- Joint famlly-—Joíniness, presumption cf 

Strangers iñ possession under transfers, position of. 
e Plaintiff brought the present suit for separate 





.possession by partition of a half share iu certain R 
properties against his step-brother, defendant No. H, 
.who was the manager of the family. Jn this suit 


he ‘impleaded as defendants a large number of 
transferees of defendant No.1, of whom the present 
appellant was one. The appellant’s defence was 
that when defendant No. 1, purchased the property 
of which the appellant was the transferee, defend. 
ant No.l was nob a member of the joint Hindu 
family with the plaintiff and that, therefore, the 
plaintiff could not have that property partitioned, 
In the plaint the plaintiff alleged that he and defend- 
ant No.l were members of a joint Hindu family, that 
the plaintiff_had lived separately for the last nine years, 
that the immoveable property of the joint family 
was not divided between them and thatthe now wanted 
to obta]n a partition of everything through Court 

Held, (1) that in view of the pleadings, the true 
nature of the suit was for a defacto division and not 
for a division of title which had already taken place 
abont nine years ago and the plaintiff conld not, there- 
fore, rely on the ordinary presumption of jointness; 

(2) that the appellant not being a member of the 
famil but an utter stranger to it and being in posses- 
sionof the property in dispute, the plaintiff must 
establish his title independently of any presumptions 
before he could hope to succeed in ejectingappellant; 

(8) that the property in dispute having heen 
acquired by defendant No. 1 after the division, 
between him and the plaintiff, ib was his separate 
property and the plaintiff had no titleto it. O SHEO 
DAYAL v. Laura Prasan, 28 O. O. 184; 70, L.. J. 
665 608 
Manager, power of, to transfer family 

property— Necessity or antecedent debt, absence of, 

effect of— Tranaferee, duty of. 

Actual compelling necessity is not the sole test 
of the validity of a conveyance or mortgage of 
the family estate by the manager acting without 
the express consent of the other members. If without 
proving actual necessity in the ordinary sense of the 
term, it can be shown that the trangaction was one 
which was clearly beneficial to the interests of the 
family as a whole, the transaction would be within 
the managers authority, and the consent of the 
other membera would be implied although not 
expressly given. In either case, however, the onus 
is upon the alienee or mortgagee to prove that the 
transaction was for the interest of the family as 
being either nécessary or beneficial. 

The mere fact that money is borrowedeto enable 
the manager to purchase immoveable property on 
bekalf of the. family does nob in itself create any 
presumption that fhe ‘transgption was beneficial to 
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the family, so as to authorise the manager to hypo- 
thecate existing family property by way of secprity 
for the loan. Some necessity for the trünsactión 
or some benefit resulting to the family therefrom 
must in all such cases be shown. 
In the absence of proof of hecessity or antecedent 


debt a mortgage of property belonging to a Mitak- ` 


shara family by its karta is void, and the transaction 
itself gives to the mortgagee no right against tho 
karta’s interest in the property. Pat Bam Bunas 


Suge v. Ramyap SINGH, 1 P. D, T, 635, 6 P.L J, 622; © 
2 U, 303 


P, L. R, (Pat.) 228 

Joint family—Mortgage by father—Sale 
after father’s death-—Vendee suing for redemption— 
Necessity, want of, whether can be pleaded by 
mortgagee. 

B., the father of a joint Hindu family, mortgaged 
the family property to J, On B,’s death, his son R. 
became the head of the family and executed a sale. 
deed of the mortgaged property in favour of D, who, 
by virtue of the sale, brought the present suit for 
redemption impleading the sons of the mortgagee 
the mortgagee having died—and R, as defendants. 
The mortgagees contested the suit on the ground of 
want of legal necessity for the sale: 

Held, that the suit must succeed as it was nat 
open to the mortgagees to advance as a defence the 
plea of absence of legal necessity. A DURGAPRASAD 
v, BHAJAN, 17 A. L, J, 047; 42 A, 60; 2 U. P. L. v 


400 
— Mortgage by one member of 
family, whether binding on othersmNecessity and 
antecedent debt, absence oj —Mortgagee, position and 
remedies of — Partition—Intentionto separate, proof of. 
A mortgage of the whole ora share of the joint 
family property of a Mitakshara family by one 
member of the family, unless justified by 
legal necessity or by an antecedent debt or 
assented to by the other members of the family 
ig void and inoperative as against the property 
hypothecated and givesthe mortgagee no rights 
even against the mortgagor’s undivided share. 
Where, however, the mortgagor's interest has been 
separated from that of the other members of the 
family actual partition by metes and bounds not 
being essential for this purpose, or where the share 
has by legal process been attached or sold at the 
instance of the creditor it may become available as 
security for the mortgage-debt. In special circum. 
stances, where the property has already passed into 
the hands of the mortgagde, the Court, if satisfied. 
that the equities ef the case require it, may, in 
its discretion, set aside the alienation upon the 
terms that the properry when restored shall be held 
in separate shares, the share of the mortgagor being 
subject to alien for the mortgage-debt and interest. 
An intention on the part of a mortgagor of family 
property to separate from the rest of the family 
cannot, however, be inferred from the terms of the 
mortgage. bond itself where it purports to hypothe- 
cate only the mortgagor’s interest in the family 
property. Pat AMARDAYAT SINGH v HAR PERSHAD 
Sanu, 1 P. L. T. 611; 6 P. L. J. 605 i 
Mortgage of family property by one 
member, whether void or voidable—" Asura" 








marriage, legality of—Money paid to bride's father, 


whetlter wniawful consideration. . “ e 
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_A morigagh by one member of a joint Hindu” 


family of property belonging tothe family is not 
void altogether, but is voidable at the instance of 
the persons whose rights are invaded by it. 

The “Asura” form of marriage is not illegal or 
immoral, and money paid to the parents of the bride 
does not constitute. unlawful consideration O 
SHAMBHU v Nano Kumar, 23 O. C. 284 963 

Joint family— Mortgage, suit on — Mana- 
ger, whether represents other members of family— 

Mortgage--Charge paid off by mortgagee, whether 

extinguished—Intention—Procedure— Petition rais- 

ing question of law made to Court—Duty of Court. 

In & mortgage suit the managers of a joint family 
effectively represent the interests ‘of the members 
of the family. 

The ordinary rule is that a man having a right to 
sot in either of two ways shall be assumed to have 
acted according to his interest. Therefore, the mere 
faot of a charge having been paid off does not 
decide the question whether it is extinguished, It 
depends on the intention of the mortgagee and 
where itis manifestly to his advantage to keep it 
alive, equity ought not to destroy it. 

Ib is desirable that when petitions raising import. 
ant questions of fact or of law are presented before 
s Court, the Court should proceed to deal with such 
potitions. The failure todo so may, in many cases, 
involve a remand, which is always undesirable. 
Pat Baw Nara GOENKA v. DALEEP NARAIN SINGH, 
(1920) Par. 261; 1 P.L T 582 qd 
Separation — Arbitration — Award 

precluding separate claim for partition, binding 

effect of—Surt for separate 
maintainable. 

Where after the disintegration ofa joint Hindu 
family the members thereof refer matters in dispute 
to arbitration and an award is made whereby each of 
the parties is precluded, during his lifetime, from 
claiming separate possession by means of a partition 
by metes and bounds over any of the property of 
which he and the other members are joint owners, 
such award is binding on the members of the family 
and asuit by one member for separate possession 
of his share is not maintainable. A Rur SINGH v. 
BHABHUTI Sinan, 17 A. L. J, 916; 42 (A.) 80 

632 








Son, liability of, during father's 
lifetime in respect of ob'igution incurred by father as 
surety. 

A Hindu son is bound to p&y a debt contracted by 
his father as surety provided it was mob for an illegal 
or immoral purpose, and the liability may be enforced 
against the son in the lifetime of his father. M 
SUBRAMANIA Aryan v, SHAW WALLACE AND Co., S48 
WlinOr-—-Ahenation by natural guardian — 
Minor, remedy of, on attaining majority — Limitation 
Act (IX of 1908), Sch. I, Art. 44. 

Where a Hindu mother, acting as the natural 











: guardian of her minor son, transfers property 


during his minority, the minor, in order to recover 
possession of the property so transferred, must sue 
to set aside the transfer, and such suit must be 
brought within three years of the minor attaining 
mejority under Article 44 of Schedule I to the 
pimitation Act.and if he fails to bring such” suit 


possession, whether 
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es 
within that time, neither he nor the next revérsioner 
can dispute tbe alienation. B FAKIRAPPA LIMANNA 
v. LUMANNA MAHADU, 22 Bom. L. R, 650; 44 Bn 


Separation—Minor, suit by, for parti- 
tion, effect of-—Minor attaining majority and proceeding 
with suit, effect of-—Civil Procedure Code (Act V of 
1908), O XXXII, r. 12, 

Inasmuch as £& minor member ofa joint Hindu 
family cannot, as of right, demand a separation, an 
action brought by him through his next friend for 
partition does not create any alteration of status of 
the family. But where, during the pendency of such 
a suit the minor attains majority and appears before ` 
the Court and elects, under rule 12, Order XXXII of | 
the Civil Procedure Code, to proceed with the quit 
such election has the same force as at the time 
attaches toa man of full age who commences an 
action for partition, that is to say, the family hitherto 
joint becomes at once a separate family. A Lara 
Prasap v SHIAM SINGH, 2 U. P. L. R, (À.) 137; 18 A. 
L, J. 508; 42 A 461 667 
Widow —Alienation— Legal 

Consent of reversioners, effect of. 

Where a reversioner personally consents to an 
alienation by a Hindu widow, and acts for the ven- 
dee in acquiring a portion of the property sold, he, 
personally, is estopped from subsequently asserting 
that there was nob legal: necessity for the transfor, 

The consent of the nearest reversioner td such 
an alienation is strong presumptive evidence of the 
fact that there was legal necessity. A Mata PRASAD 
SAUKUL v, Dzyi SHukLAIN, 2 U. P. L. R. e) 59 





necessity-— 








- Deposit with banker for widow's 
mnatintenance— Interest not claimed by widow, whether 
part of husband's estate. 

After the death of a Hindu his uncles deposited 
a sum of money with a Nattukottai Chetty firm, 
with instructions to pay to the widow a certain 
sum every year for her maintenance, and she never 
claimed to be entitled to any more. On her death 
the next reversioner of the deceased husband 
brought a suit to recover the amount of the deposit 
together with interest thereon as forming part of 
the estate of the deceased: 

Had, that the suit must succeed, as owing to the 
widow not having claimed the interest on the deposit 
she must be -deemed to have acquiesced in the 
interest being treated as part of, and as incorporated 
with, her husband's estate. IM NARAYANAN Onerry 
v, RUPIAH Cuerty, 11 L. W. 418; (1920) M. W. N. 248; 
88 M. L. J. 437; 43 M. 629 639 
Maintenance—Stridhan, whether 

to be taken into ‘consideration — Widow, right of, to 

maintenance — Unchastity - Forfeiture of right—Suié 
to discontinue maintenance— Burden of proof. 

In fixing the rate of maintenance to be awarded 
to a Hindu widow, the amount of stridhan possessed 
by her should be taken into consideration. 

The right of a Hindu widew to claim maintenance 
is dependent on her remaining  chfste, - and she is 
liable to forfeit that right by supsequent acts of 
unchastity, And the existence of an agreement or 
of a decree securing maintenance to her would 
afford her no protectién from’ sueh forfeiture, But 
a repentant widow may? not be fbsolutely abane 
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a 
doned, she must be provided with a starving main- 
tenance so that she may not be compelled by need to 
lapse into an immoral life, 

In a suit against a Hindu widow for the discon- 
tinuance of an allowance secured to her as main- 
tenance under,» decree, on the ground of her unchas- 
tity, the widow can only succeed if she can show not 
only that at ‘he time of the plaint she was leading 
a chaste life, but also that she had done se for a 
considerable period previously, so as to lead to the 
conclusion that she has completely renounced her 
immoral courge, and is a reformed woman. 

LAKSHMIBAI *, VISYANATHA Rao, 16 N., L. R. 140 


860, 





WidOW, property acquired by, after death 
of husband-—Presumption-——Proof, 

ere is no presumption that property in the 
possession of a Hindu widow acquired after her 
husband's death is either her absolute property or 
that she has only a widow's interest in it, It rests 
on ihe person who alleges that she has an absolute 
interest to prove that allegation, M KALIRAM v. 
QANESH PRÁSAD 32 
— ——- WII, construction of— Devise im favour of 

Jemale—Hstate taken. 

Where a Hindu testator devises property to a 
female, the mere fact that the devises is a female 
would not cut down the estate granted to her by 
the Will to a life-estate. The devise must be con. 
strued in the same way asif it had been made toa 
man. ifthe word malik is used in the devise it 
must be presumed that an absolute estate is devised 
unless there is something in the context to qualify it, 
L Wazin Devi v. RAM OHAND, 1 L. 416 88 
Hindu Wills Act (XXI of 1870), applic. 

ability of, to Will of Khoja Muhammadan. See 

Succession Act, s. 187 270 
Immoveable property, meaning of~ 

General Clauses Act (X of 1897), s. 8 (25). 

The term “immoveable property” as defined in 
the General Clauses Act does not include mere 
temporary rights of & tenant-at-will to reap the 
produce to which he is entitled as a tenant. L 
MUHAMMAD ISMAIL UV, SHAMBUDDIN, 1 L. 667; 2 U.P, 
L. R, (L.: 164 321 
Income Tax Act (VII of I918),s. 9 

(2)-- Annual value of business premises occupied by 

assessee, liability of, to assessment, 

The allowance on account of the annual value of 
business premises owned and occupied by an 
assessee given by section 9 (2) (4j of the Income 
Tax Act is not liable to assessment under the Act. 
A Joun & Co., In the matter of, 18 A. L. J. 1017; 
'2 U. P. L. R. (A) 394 836 
Insolvency—-Appeal by ‘secured creditor 

— Receiver made respondent—Joinder of all creditors, 

whether necessary. 

. Where inan appeal in an insolvenoy proceeding 
by a secured creditor of the insolvent the Receiver 
is impleaded as a party respondent, it is unnecessary 
to join all the creditors ofthe insolvent as respondents. 
C East INDIA SigAmeTTE MANUFACTURING Company 
Lp». v. ANANDA Mowan Basak, 24 C. W. N. 401 IO 

: One application for severa? debtors to 

be adjudicated insolvents, whether permissible—Pro. 

cedure. ; E 

Where it is asught to oain an order adjudioating 


* e * 
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overal debtors insolvents, there must ‘be a separate 
application in respect of each debtor, even though 
the several debtors are members of a Hiudu joint 
family © Kant UHARAN Bana v, HARI MORAN 
Basak, 81 C. L. J. 206; 24 O. W.N. 461 


| 
Interpretation of Statutes--Retrospec., 


tive operation, when not to .be permitled — Vested 

rights, whether affected, j 

Every Statute which takes away or impairs a 
vested right acquired under existing laws or cregtes 
a new obligation or imposes a new duty or attaches 
anew disability, in respect of transactions or con- 
siderations already passed, must not be deemed 
retrospective in its operation. The rule that 
enactments in a Statute are generally to be construed 
to be prospective and intended to regulate the 
future oonduct of persons, is deeply founded in good 
sense and strict justice, and in the absence of clear 
words to that effect, a Statute will not be construed 
so as to take away & vested right of action acquired 
before if was passed. X, PROMOTHA Nara v. Sourav 
Dasi, 81 O. L. J. 468; 24 ©. W.N 1011 327 
Jurisdiction of Civil and Revenue 

Courts—Suit by rent-free grantee to recover poss 

session of land, whether cognizable by Civil Court. 

A suit by a rent-free grantee for possession: of 
land from which he has been wrongfully ejected by 
the Zemindar is cognizable by a Civil Court. 
GopIND Rar v BANWARI Lat, 2 U. P, L.B. (AJ) 98; 
18 A. L J. 888; 42 A. 412 594 
Land acqulsition—Lend in occupation of 

tenant—Compensation, apportionment of, between 

landlord and tenant, method of. 

Where land in the occupation of a tenant is 
acquired by the State, the sum awarded as compen- 
sation should be apportioned between the landlord 
and the tenant according to the present value of 
the interests of the respective parties in the land so 
acquired; the apportionment must not be based on 
merely hypothetical grounds. C NAYAN MONJURI 
Dasi v. Hem Lan Durr, 32 C. L, J. 187 417 
Land Acquisition Act (lof 1894), s. 

) &—Application for reference-—-Detaiied grounds for 

inadequacy of price, whether should be stated in ap- 

plication, 

Where a claimant applies under section 18 of the 
Land Acquisifion Act for a reference to the Court 
as to the adequacy of the amount awarded by the 
Collector, it is not necessary, nor does the Act 
require, that he should state in detail the grounds 
upon which he claims atarger sum. © MAHANANDA 
PAL v, SECRETARP or STATE, 24 C. W.N., 716 631 
S. 53—Civil Procedure Code (Act V of 

1908), O. XLVII—Review of order in land acquisi- 
*tion proceeding —J'wrisdiction, 





There is nothing in the Land Acquiskion Acte 


which forbids the application of Order XLVII of the 
Code of Civil Procedure to proceedings under the 
Act. Pat Sati Nagain BINGH v, Big. SINGH, 2 U, 
P. L. R. (PAT.) 50; 1 P. L, 7,219 6 P. L. J. 258 510 


Land acquisition proceedings— - 


Parties agreeing as to amount of compensation— 

Agreement, whether enforceable, 

The Municipal Commissioner of Bombay negotiat. 
ed with the defendant Oompany for the acquisition 


«of their premises on behalf of the Municipal Corpowa- e 


tion; javingfailel to arrive ab any agreomont ag 
° 


wa 


+ 


.- Landlord, whether necessary 
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to the price to be paid for the premises, the Muni- 
cipal Commissioner moved Government to compuls 
sorily acquire the property on behalf of the Munici- 
pal Corporation under the land Acquisition Act. 
Negotiations, in the meantime, were resumed, and 
an offer was made to the Company to take the pre- 
mises for Rs  1,40,517.12-^, After this offer was 
made, the Government issued a notification, under 
the Land Acquisition Act, for the acquisition of the 
property. The Directors of the Company resolved 
to accept the offer and, through their Secretary, in- 
formed the Engineer of the Corporation that “the 
Company was willing to accept without prejudice 
the sum " of Rs. 1,45,517-12-0" for the property, and 


this was approved by the Municipal Commissioner, 


A meeting was held before the Collector, and the 
agreement was recorded. Subsequently, the. Com. 
pany withdrew the offer made, and put in & claim 
for Rs. 5,271,600 as compensation for compulsory 
igosuiation.. The Municipal Corporation thereupon 
brought the presenb suit for a declaration that there 


was & contract binding on the Company and that the' 
Company was not entitled in the proceedings before. 


the Collector to any sum in excess of Ks, 1,45,517-12.0, 
The Company contended that there was no contract 
between the parties; that their letter to the Municipal 
Engineer was not a proposal as to what they were 
willing to accept but was an invitation tothe Cor- 
poration to make a proposal on terms which the 
Company were prepared to deal with; that if 
there was an agreement it was void and of no eifacts 
and that neither party was bound by it, The trial 
Court decreed the claim for the declaration prayed 
for and the Company appealed: 

Heid, that the claim had been rightly decreed: 
that there was an agreement binding on the Oom- 
pany as to the amount of the compensation to be 
paid for their premises; that the Municipal Corpora- 
tion were entitled to make such an agreement before 

he Collector had made his award, and that the 
agreement could be specifically enforced against the 
Oompany, B Forr Press Co, Lrp. v. MUNICIPAL 
ConPoRATION OF BOMBAY, 21 Bom. L. R. 1014; 44 B, 
197 621 
Landlord and tenant—Bengal Tenancy 
- Act (VIII of 1885), applicability of, to non-agricultu- 
ral tenancy—Ejectment—Notice to quit— Matters to 
be ascertained —Rent paid annualfj— Tenancy, whee 
ther annual. 

Where a tenancy is created for purposes other 
than agriculture, the tengnt is not a cultivator and, 
consequently, nob an under-raéyat or raiyat within 
the meaning of the Bengal Tenancy Act and his 
liability to ejectment does not depend upon the 
provisions of that Act, " 

In'determining whether a notice served upon a 
tenant to quit is sufficient to entitle the plaintiff in 
an ejectment suit toa decree, the nature of the 
tenancy and whether it is a terminable tenancy 
must first be ascertained, 

The mere fact that rent is paid annually is not 
conclusive proofthat the tenancy is annual. C 
Gara Nara v. ANUKUL OHANDRA, 820.1. J. 6. 835 
Dispossession—Suit to recover possession — 
party, See BENGAL 
: 581 
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Landlord and tenant—contd, .*.- 





Bjectment—Notice—Tenant asserting parti. * 
cular form of tenancy—Denial, of landlord's title~ 
Notice, whether indispensable. 

Inasmuch as the necessity for notice is an incident 
of tenanoy before a tenant can be evicted, the mere 
fact that a tenant asserts that his tenancy is of one 
type although it turns out to be of quite a different 
type is no ground for dispensing with such notice, ' 

Gor Davi HATHI v, DoD Laxman KURBAN, 22 Bom. 

L R. 648 22 

Estate purchased by landlord—Encumbrance, 
failure fo avoid —Rent receipts. granted by patwari, 

whether bind landlord — Estoppel. i 

Where a landlord who purchases an estate at a . 
revenue sale has knowledge of an encumbrance, 

ewhich he is entitled to avoid, but instead of avoid. 

ing it he allows his pafwari to collect rent from 
the mokarraridar, he is bound by the acts of hia 
patwari and must be presumed to have recognised 
the mokarrarí, Pat Ranma KRISHNAJI v. SUKH 
NANDAN SINGH, (1920) Par 232, 2 P. L. T. 12 U, P. 
L. R. :Par.) 224 193 

Forfeiture of lease on non-payment of rent—~ 

Waiver—Determination of lease. 

The mere fact that a landlord waives his right 
to forfeit a lease on a breach of the covenant to 
pay rent in respect of any particular month or 
months does not destroy his right to forfeit on 
similar breaches in subsequent montha. 

The mere presentation of a plaint in a suit for 
ejectment on the ground of forfeiture of the lease 
is & conclusive declaration of intention to determine 
the lease, B Kastursaar MANIBHAL v, HIRALAL 
.DARYABHAI, 22 Bom. L. R. 926 

House built by tenant on land of tenancy—~ 

Ejectment—Compensation, tenant whether entitled to. 

The ordinary rule is that a tenant must give up , 
vacant possession of the land demised at the-end of 
the term. Ifhe builds on the land of-the teflancy 
he builds at his own risk, and at the end of the term 
he can take away his building. If he leaves it there, 
ib becomes the landlord’s property. 

Where, however, a tenant who had been in posses- 
sion of land for a very large number of years built 
a costly and substantial house on the land of the 
tenancy with the knowledge of the landlord: 

Held, that the landlord could not eject the tenant 





, without paying him compensation in respect of the 


héuse, B RAMCHANDRA RAGHUNATH v, 
22 Bos, L. R. 948; 44 B. 950 
Occupancy holding—Money-decree obtained 
o by landlord — Ezecution. of decree— Holding, whether 
cam be sold, 
. The sole landlord of a ratyat is competent to gell, 
in execution of a money-decree against the raiyat 
his occupancy helding, whether the holding be or be 
not transferable by custom or local usage. C 
CHANDRA BINODE KUNDU v. ALA Bur, 31 C. L. J. 610: 
24 0, W, N. 818 353 
Occupancy holding, non-transferable, transfer 
of— Receipt granted to transferee by Tahsiliur— 
Recognition by landlord—Burden of proof. : 
A receipt granted by the Tahsildar of a landlord 
to the transferee of a nqn-trapsferable holding is 
not binding on the landlord to the extent of recog- 
nizing tHe transferee as tenar unless it is . proved 
that the Tahsildar had authority to recognize thé 


. 8 
$ 
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Landlord and-tenant—concld. 


*iransferee. Pat Desi Deyan PaNwpEY v, BAM 
SAKAL ParHAE,2 P. L. T. 4 5 
Patni—Renf paid by darpatnidar to superior 
landlord, whether canbe deducted from rent payable 
to patnidar 
A dar-patnidar who pays the rent due to the 
superior landlord in order to save the patni from 
* being sold is entitled to deduct the amount so paid 
from the rentepayable to his patnidar, Pat Monan- 
MAD IRFAN v. KALIKA Nann SINGH, 2 U.P.L R, 
(Par.) 47 








Rent, enhancement of—Landlord, right of, 
to enhance rent~ Hereditary tenure, 
Where there is noindication in a lease that the 
‘rent is fixed in perpetuity and that it would not be 


‘varied from time to time, the landlord is not pre- ,. 


- cluded from exercising the right of enhancement. 

The mere fact that a tenure is hereditary does not 
' show that the ‘rent of the tenure has been fixed 

in perpetuity. C Nirop HANDRA v, HARIHAR, 32 0, 
L. J. 19 867 
= Tenant claiming to be under-proprietor-— 
Hostile title—Ejectment proceedings. See OupH 
RENT Act, 8. 61 558 
Tenant granted license for building house— 

Kachcha house buili—Tenant re-building house 

pakka—Terms of license, whether infringed. 

Where a tenant is given a license for the purpose 
of building a house and there is nothing to show 
that the licensee is restricted as to the method in 
which he isto construct the house, the bare fact that 
in the beginning he builds a kachcha house is not 
a sufficfent reason for holding that the license grant- 
ed is only one for building a kachcha house. A 
GnuonEY v. Sui Lan, 18 A, L, J. 783; 2 U. P. L. R. 











(4) 206. 410 
. = Tenant, whether can be made without land- 
lord’s knowledge-— Bengmi tenant, whether recognised 


by taw, 

A person cannot be madea tenans without the 
landiord's knowledge, and no third person can set up 
a person as tenant who admittedly was not made 
w tenant by. the landlord. There ig no such status 
known to the tenancy law as a benami tenant IM 
BAMDIN v, KESHAO Prasad 36 


Tenure, agreement to sub-divide—Agreement 
incorporated incompromise decree in rent surt—Agree- 
ment, whether valid and binding, a 

: In & guit for arrears of rent the parties effected 

& compromise and agreed upon a separation of the 





tenures of the defendants, esoh being deemed an, 


independent tenure, and this agreement was insert- 
ed in the compromise and incorporated into the 
decree. Ina subsequent suit it was urged thai as 
the decree went beyond the scope of a rent-decree 
and recited a separation .of the shares of the 
defendants, if was invalid: 

Held, that, inasmuch as the landlord and tenure. 
holders were at liberty to divide the tenure by 
mutual agreement, and they did so divide it, and 

* svidenced the fact by the compromise on which the 
decree was based, the agreement was binding 
betwoenthe parties, and its validity was not im. 
paired by its being ihogrforated in the decree. C 
GorrwrH Biswas v, RADHA Buyam Poppar, £4 C. W, 
N. 667 - NE 671 


* * 


INDIAN CASES. 


Legal Practitioners Act (XVIII of 
187 I 3—Misconduct-—Pleader charged .. 
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9), S. 
with grave criminal offences —Procedure— Misconduct 
in capacity of suitor, whether can be enqutred into. 
Proceedings under the Legal Practitioners Act ara 

summary proceedings and they are not proper 
proceedings to try a Pleader for what are in reality 
grave criminal charges. 

There is ample jurisdiction in a Court to invest? 
gate cases of moral turpitude unconnected with 
the discharge by a practitioner of his professional 
duty. The Court has complete jurisdiction to remove 
and suspend Pleaders and Mukhtears for causes *ren- 
dering them unfit for the continued exercise of their 
profession. But the case of a suitor stands on a 
different footing, though the suibor be a Pleader or 
a Mukhtear. 

Proceedings under the Legal Prastitioners Act 
should not be taken against a Pleader for what is done 
by him in the capacity of a suitor in respect of his 
supposed rights as a suitor, where his conduct has 
no connection whatever with his professional charac- 
ter or anything done by him professionally. Pat 
NARENDRA Naty Das v, Siva Kumag Jual P.L. T. 
671; 5 P. L. J. 601; 21 On, L, J, 726 150 
S. 28—Mukhtar, suit by, for work done, 
maintainability of. 

A suit by a Mukhtarto recover a sum of money 
on account of work done is maintainable and does 
not offend against the provisions of section 28 of 
the Legal Practitioners Act. A Har Sanar MAL v, 
Bres Lat, 2 U, P.L R (A) 86,18 A L. 7.878 182 
Letters Patent (Bom.), cl, I5— 

Judgment —Order permitting withdrawal of suit, 

whether judgment, 

Where, after recording evidence and hearing 
arguments, the Court makes a pronouncement 
which puts an end to the suit, the actual result 
being to give the plaintiff liberty to withdraw his 
suit, such pronouncement isa judgment within the 
meaning of clause 15 of the Letters Patent. B 
NARANDAS HAGHUNATHDAS v, SHANTILAL BHOLABHAL 
22 Box L R 1012 100 
Letters Patent (2al) cl. 15 —Arbitra- 

tion Act (IX of 1899), s. 19-—Order refusing to 

stay proceedings, whether "judgment"——gStay of proa 
ceedings, order for, defendant, when entitled to. 

An order refusing to stay proceedings under 
section 19 of the Arbitration Act on the ground 
that the applicant is nob entitled to the benefit 
of that section by reason of steps taken by him in 
the proceedings in the suit, isa "judgment" and as 
such is appealable under clause 15 of the Lettera 
Patent, 2 

Where before the institution of a suit, the defend- 
ant refers the matters in dispute to arbitration, 
and, subsequently, but before any arbitration takes 
place, a suitis instituted, the defendant is entitled, 
before filing a written statement, to an order staying 
proceedings in the suit. C Joy Lanu AND Co. v. 
GoprrgAM Buotica,e24 C. W. N. 6 2;470.611 755 

cls. 25, 26—Court, duty of, in hearing 

reference See EVIDENCE Act, 8 9 929 
Letters Patent (Lahore), cl. 10— 

Single Judge ignoring amendment of law—Point 

not brought to notice of Judqe— Division Bench, intere 

ference by. 

In a Letters.Patent Appeal a Division Bench haa 








power to reverse 9 judgment of a singlo Judge ° 
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‘Letters Patent (Lahore),—concld. 


which ignores an amendment of the law, although 
the amendment was not brought to his notice. bu. 
Sappa SINGH v. KIRPALA, t L. 387 768 
Limitation Act (IX of 1908), s. 3, 
' Sch. I, Art. [63 -ivil Procedure Code (Act 

V of (908), s. 151—Appeal dismissed for) default- 

Application for restoration --Limitation—Appellant 

ignorant of order—Hutension of limitation-—Inherent 

power of Court. i 

Where an appellant seeks to set aside an ex parte 
order dismissing his appeal in default, limitation 
runs from the date of the order and not from the 
date of his knowledge of the order. The inherent 
powers of the Court ‘cannot be invoked to enable 
the Court to break through the provisions of seotion 
8 of the Limitation Act. L Bissa Mau v. Kesar 
SixGH, 1 L. 838 789 
S. 

Revision — Appeal filed subsequen‘ly but beyond time 

—Appellant doubtful as to proper course —Delay, con- 

donation of. 

A judgmen£ was altered at the instance of one of the 
defendants. The other defendants questioned the pro. 
prieby of this alteration by means of an application for 
revision, and, after dismissal of this application, they 
filed the present appeal against the decree follow. 
ing upon the altered judgment. The appeal, kow- 
ever, was filed beyond time counting the period 
from the date of the decree, but was within time 
if the period was reckoned from the date of the 
dismissal of the application for revision : 

Held, that, as the matter was one about which 
more views than one were possible, and the appel. 
lants might reasonably have been in doubt as to 
the course they should pursue, the delay in filing 
the appeal was excusable. O HegwrnxkT? v. Rewari 
Lar, 60. L. 1 662 , 995 
———— SS, 5, 12-— Appeal—Time requisite for 

obtaining copies, commencement | of—Anpplication for 

copies made after expiry of period for appealing— 

Appellant, whether entitled to any deduction —4Àp- 

pellant misled ty practice of Court—Time for 

appealing, whether can be enlarged. 

Where, forthe purposes of an appeal, an appli. 
cation for copies is made after the expiry of the 
period prescribed for appealing, the appellant is 
not entitled to deduct, under sectien :2 of the 
Limitation Act, the time requisite for obtaining 
copies in computing the period prescribed for the 
appeal. The “time requisije for obtaining a copy” 
counts from the date on which the application for 
a copy is made. 

“When an appellant has been misled by a doubtful 
point of practice, or by a change of practice, of the 
Appellate Court and in consequence his appeal is hot 
presented in time, he is entitled, under section 6 
of the Limitation Act, to an enlargement of the time 
prescribed for appealing. C Niparan CHANDRA Durr 
v, MARTIN AND Oo, 32 U. L, J. 127 408 
S. 10, Sch I, Art. 1 20-— Account, 

suit for, against karta — Limitation—Anpplicability of 

s. 10. 

A suit for an account against a karta of a joint 
Hindu family is governed as to limitation by 
Article 120 of Schedule I to the Limitation Act, 

Inasmuch ag section 10 of the Limitatiqn Act 
applies ofly where property is vested in trust ing 
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5—Appeal—Judgment, alteration of —' 


104: 


Limitation Act—sonta. p 


4 " 
trustee for a specific purpose and as a karta of a 
Hindu - family is not vested with the property 
belonging to the family, that section has no appli- 
cation to a guit against a karta for an account. G 
BISWAMBAR HALDER v. GIRIBALA Dasr, 82 C, L. J. 26; 
26 0. W. N. 856 371 
S. 12 (3) —Apreals, several, from same 
judgment—Copy of judgment, one, filed in respect 
of all appeals—Euclusion of time, whether to be 
permitted in respect of all appeals. 





Itis a standing practice of the Patna.High Court : 


that where more appeals than one are presented 
by the same appellant from the same judgment 
wnly one certified copy of the judgment need be filed. 

In such a case the time requisite for obtaining 2 


copy of the: judgment would be excluded under - 


section 12 (8 of the Limitation Act in compulihg 
the period oflimitation in respect of all the appeals 
filed by the appellant, although only one copy of the 
judgmentis filed for all the appeals Pat Bis: Uren 
Rasun v. RAM OHaRAN CRAMAR, 1 P. L, T. 5662. O91 
S. 14—Assignee of mortgage decree, ap- 
plication by, for emecution of decree—Dismissal of ap- 
plication under misapprehension that personal decree 
had not been obtained —Eazclusion of time spent in 
prosecuting application, whether can be claimed— 

Good fatth-——Jurisdiction, want of. 

A mortgagee obtained a decree on foot of his mort- 
gage and brought the mortgaged property to sale 
in execution of the decree. The decree was, how. 
ever, not satisfied by the sale of the property, so the 
decree-holder obtained a money decree under Order 
XXXIV, rule 6 of the Civil Procedure Code. Subse- 
quently, he assigned the deoree to one M whose 
application for execution was dismissed on the 
ground that no decree under Order XXXIV, rule 6 
had been obtained. On appeal to the High Court 
the mistake was discovered but a subsequent appli- 
cation for execution of the personal decree was 
objected to on the ground that it was barred by 
time: 

Held, that the decree-holder was entitled under 
section 14 of the Limitation Act to exclude the time 
spent in prosecuting the first application for execu- 
tion and that, therefore, the second application was 
within time. Pat KARIMULLAH. SHAR v. MUHAMMAD 
RAA, 1 P. L T. 612 


S. [9—Accounts, suit for—Admission in 

written statement in another suit that accounts have 

“to be settled, whether acknouledgment 

An admission in a written statement that accounts 
have to be settled in respect of certain transactions, 
is an acknowledgment of liability to pay whatever 
sum is found dug in respect of those transactions 
on accounts being taken, and saves limitation for a 
suit to recover the balance duein respect of those 
transactions. L Ganga Sawalv. KHAZAN CHAND, 1 


L. 357 787 


S. 19— Acknowledgment, what is—Promise 

to pay, whether necessary, ingredient, bs 

A promise to pay is not a yecesgary ingredient o 

a valid acknowledgment under sectión 19 of the 

Limitation * Act: all that is reQuired nnder, that 

section is a definite admission of liability. M 

PERUMAL GOUNDAN +v,"DANASRKHARA SANKA™IDI, 10 
L, W. 686 e e 
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S. 19-B8nbay Court of Wards Act (1 of 
1805), s 16—Offer made by Collector under s. 16, 
whether can be used as acknowledgment. 

Although an offer made by the Collector under 
section 16 of the Bombay Court of Wards Act cannot 
be proved in a suit filed by the claimant if he does 
not accept the offer, yet the proviso to the section 
does not prevent the claimant from using the letter 
as an acknowledgment so as to start a fresh period 
of limitation under section 19 of the Limitation Act. 
B SHIVAJIRAO NARAYANRAO v. HARI NARAYAN TAGARE, 





` 22 Bom. L. R 943; 44 B. 871 


Sy 


S. I9, Sch. I, Art, 31 —8«iít by con» 
signor for damages for | mon-delivery — Limitation 
applicable—Acknowledgment, what amounts to—# 
Acknowledgment after expiry of limitation, effect of. 
The period of limitation applicable toa suit by a 

consignor of goods against a Kailway Administration 

for damages for non-delivery is contained in Article 

31 of Schedule I to the Limitation Act. 

A letter informing & consignor that the goods 
consigned by him are lying at a particular place 
and that his instractions are awaited as to their 
disposal is not an acknowledgment within the 
meaning of section 19 of the Limitation Act. 

An acknowledgment of liability made after expiry 
of the period of limitation’ cannot save the opera- 
tion of the Statute of Limitation. A Mursapnt Lat 
v, B. B.anp O.I. Rx Oo, 2U, P. L, R, (ÀA.) 85 18 A. 
L. J. 877; 42 A. 890 547 
s. 28, Sch. I, Art, 9i—Applicabil. 








ity of Art. 91— Deed not intended to be operative— . 


Adverse possession, acquisition of title by— Possession, 

suit for, whether maintainable. 

' Artidle 91 of Schedule I tothe Limitation Act 
has no application to a case in which the document 
in gpestion is merely fictitious and was not intend. 
ed to be acted upon. 

A person who has, by adverse possession, aaquired 
an indefeasible title to property under section 28 of 
the Limitation Act, is entitled to maintaina suit 
for its possession if he subsequently loses it, Pat 
Ram Breca SrNau v. SONJHARI Koxm, 2 U.P, L R. 
(Par.) 225 380 
——— Sa 28, Sch. I, Art. 146A—Bombay 
` District Municipal Act (III of 1801), s. 122 - Ver. 
: andah standing on public atreét for over thirty years 

— Municipality, whether entitled to remove verandah, 

Where a verandah has been standing on a part of 
a public street for over thirty years, the site 
becomes the property .of the person to whom the 
verandah belongs by the operation of section 28 and 
Article 146A of the First Schedule to the Limitation 
Act. In such a case the Municipality have no 
power to issue a notice, under section 122 of the 
Bombay District Municipal Act for” removal of the 
verandah — B TAYABALI ABDULLABHAI v. Doman 
MUNICIPALITY, 22 Bom, L. R. 951: 326 
Sch. I, Art. II, applicability of— 

Civil Procedure Code ( Act V of 1908), 0. XXI, rr. 100, 
' 401, 108—Order under r. 101—Suit to contest order 

— Limitation applicable. * 

Article ll af Schedule Y to the Limitation Act ig 
sufficiently wide to cover cases brought under Order 

J, rule 108 of the Civil Procedure Code, and there 
is no justification for restricting the oparation of 
the Article only to those gases where investigation has 
aa MA 2 
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Limitation Act- «conta, T 
taken place, Pat BazivppiN HassAIN v. BINDESRI 
PRASAD SINGH, 1 P L. T. 569; 5 P. L. J. 652 37 
Sch. I, Art. II (a). Sef Civir Pro- 
CEDURE Cops, O XXI, r. 99 2l 
— — Art. | 2—Execntion of decree — 
Attachment—Death of jidgment-debtor—Legal re- 
presentatives not impleaded— Sale, whether void 
—Suit to set aside sale—Limitation. See CiviL 
PRocEDURE Cops, s 60 5 


pred Art. 44. 


Art. 60, applicability of. j 
The period of limitation prescribed by Article 60 
of the First Schedule to the Limitation Act applies 
to a suit to recover a deposit with interest thereon, 
which interest by agreement of the parties is not 
to be payana until demanded but is to be added, 
eposit as an increment thereto. Wi Nara- 
YANAN HETTY v. SUPIAH OHETTY, 11 LAW. 418; (1920) 
M. W. N. 243; 88 M. L. J. 4 7; 48 M. 629 639 
Arts. 62, 97- Patni, sale of — 
Sale set aside—Suit by auction-purchaser against 
landlord for rent paid, whether lies— Limitation. 
A patni was sold at the instance of the landlord 
for arrears of rent. The paínidars instituted a suit 
to have the sale set aside and impleaded the pur. 
chaser of the patni as a defendant. The sale was 
set aside and possession with mesne profits awarded 
against the purchaser and the landlord directed to 
refund to the purchaser the purehase-money which 
he had paid. More than three years afterwards, 
the purchaser fustitated the present suit against 
the landlord and the gatnidars to recover the sum 
paid by him as rent for the period of his possession 
but gave up his claim against the latter: 
Held, (1) that as the suit was instituted more than 
three years afterthe sale was set aside and more 
than three years after the last payment was made 
on account of rent, it waa barred by limitation 
under Article 62 or Article 97 of Schedule I to the 
Limitation Act; 
(2) that in any case the suit did not lie against 
the landlord. © Brsoy CHAND MAHATAB v TINKARI 
BANERJEE, 240. W. N. 617 14 
Arts, 80, I IG ~ Simple Money ~ 
bond ‘payable after 5 years—Interest payable every 
year—Right to claim whole amount on default of in- 
terest —Defatli—Suit within si» years of period fixed. 
— Limitation. i 
A bond executed on the 9th of September 1905 
provided for the payment of the money at the end 
of five years but on defauli of payment of interest 
for two years, empowered the oreditor to realise 
the whole of the amount due to him. The suit was 
brought within six years of the period fixed for 
payment but beyond six years from the default of 
payment of interest. A Bmw Lan v. TEHABIYA 
Lakumi OgAND, 2 U. P, L. R. (A) 102; 18 A. Li J, = 














See HiNDu isaw— 
, Minor 257 


























(I of 1872), s. 115—Adoption—lInterference vith 
rights of adopted son, what amounts to— Suit by widow 
of adopted son to recover property belonging to her 
husband--Linitation—Hstoppel—Mistake, whether 
gives rise to estoppel. 
n order to préve that there was interference with® 
the rights of an adopted son within the meaning of 


2 
Arts. 119, I 44 —Evidence Act 


[1920 . 


a 
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Article 110. of Schedule I to the Limitation Act, it 
must be established that something was done which 
was incompatible with the recognition of the 
adoption, 

Thé mere fact that a person shares an erroneous 
bélief with -other persons does not give rise to 
estoppel, 

K, adopted S. ata time when the latter had a son, 
V. living. After the death of S, V succeeded to the 
estate left by S, and the latter's widow only received 
maintenance, More than six years but less than 
twelve years after the death of S his widow brought 
a suit to recover the estate left by S on the ground 
that V was not entitled to succeed to it: 

Held, (1) that Vs succedding to the estate of 3. 
could not be said to be an interference with the 
rights of S within the meaning of Article 119 of 
Schedule I to ths Limitation Act and that, therefore, 
the suit was not governed by that Article; 

(2) that the mere fact that the widow of S shared 
an erroneous belief with V that the latter was 
entitled to succeed to the estate left by S did not 
estop the widow from bringing the suit. 

(8) that, therefore, the suit was not barred either by 
limitation or by estoppel. B GiRIJABAL SHAMBHUDIXIT 
v SADASHIV VisHvANATH, 22 Box. L R 974 394 
Sch. Il, Art. 120—Suit for declaration 
of rights as partner and accounts--Limitation See 
OoNnsTRUCTION OF DOCUMENT 9 
: rts. 120, IS3I--Yeomiah 

allowance, righi to receive, whether perpetual — Suit 

to recover such allowance-— Limitation. 

The right to receive the yeomiah allowance 
payable to a mosque is 2 perpetual, and not a 
‘periodically recurring right, and a suit; by the 
Mutwalli of the mosque, in which the plaintiff 
claims to be perpetually entitled to receive such 
allowances must be brought within the period 
prescribed by Article 120 of Schedule I to the 
Limitation Act. Article 181 of that Schedule has 
no application to such a suit. MI GHULAM GHOUSR 
Vv, JANNIA, (1920) M, W. N, 354; 12 L. W. 100; av M. 
la: 4.492 788 


watan 





Arts. 123, 144—Heirs of 
Muhammadan holding as tenants-in-common —Suit 
by one heir for his share--Limitation applicable. 
Where on the death of a Muhammadan his heirs 

continue to hold the estate as tenants-in-common, a 

suit by one of them for partition of his share is 

governed by Article 14% of Schedule I to the Limi- 

tation Act and time begins to wun against the 

plaintiff from the moment when the other co-heirs 
of the deceased do some act the effect of which is 
either to exclude the plaintiff from the joint property 
er to deny his right to share B KALLANGUWDA NAs- 
GANGOWDA PATIL v. BIBISHAYA SHAH  MAHOMED 
Kuan, 24 Bom. L. R. 036; 44 B 943 a 


Art. 132-—8uit to recover value 
of paddy secured under morigage— Limitation. 














A suit to recover the value of paddy due under - 


a mortgage-bond by the sale of the immoveable 
properties mortgaged, is one to enforce payment of 
money charged upon immoveable property, the 
enlogigugee’s interest being the monéy » value of the 
paddy and not specifio paddy. ‘To such a suit Artiole * 
132-of Schedtile Ito the Limitation Act is applicable 


| 

© JogENDRA NATH SINGH v, MOHANLAL Kuan, 23 

C. W, N. +51 995 

—— — Sch. I, Art. [34 —-"Date of transfer," 
meaning of, 

Limitation under Article 184 of Schedule I to the 
Limitation Aot is not dependant on possession. The 
expression “the date of the transfer" in the Article 
means the date on which the property or the title 
is transferred by the transferor to the transfereo; 
where the transfer is effected by a registered in- 


strument that date is the date of the instrument. : 


G Narain Das v, ABDUR RAHIM, 24 O., W, N. D 














47 0. S66 
Arts. 134, 148. See Morr. 
GAGE 39 
Art. I42-—Ejectment — suit. — 
Narrow strip of wunenclosed | land—- Possession — 


Presumption —Limtiation, 

In a case for ejectment the plaintiff, where the 
defendant is proved to be in possession, must in 
addition to proving his title make out that the 
dispossession took place within i2 years of the suit, 
thatis to say, that he wasin possession and was 
dispossessed within that period. Possession, however 
is not necessarily the same thing as user and i 
the land is of such a nature as to render i 
unfit for actual enjoyment in the usual modes, 
for instance, a narrow strip of unenclosed land 
adjoining a public lane, it may be presumed that 
the previous possession of the plaintiff contihued 
till the contrary is proved. "This presumption is a 
presumption of fact. Itis by no means conclusive, 
and whether it should be applied or not must depend 
upon the facts of each particular case. Pat Isper 
LALL v. RAM SURAT KUAR, 6 P. L. J. 724 773 


Art. 144—Bengal Tenancy Act 
(VIII of 1885), 3. 185 (2), Sch. III, Art. 8—-Suit to 
recover possession by lessee—Dispossession, what is 
— Limitation 
A suit to recover possession of land claimed by 

the plain:iff as ratyat or under-raiyat implies that 

the plaintiff was previously in possession and that 
he has been deprived of possession by the defend- 

ant The mere fact, however, that he obtained a 

tease from the defendant but did not obtain 

possession does not amount to a dispossession such 
as would attract the operation of Article 3 of 

Schedule III to the Bengal Tenancy Act. Under 

section 185 2: of that Act the period of limitation 

applicable to gach a suit is that contained in 

Article 144, Schedule I, to the Limitation Act. C 

PANcHOO KAPALI v JAJNESWAR Masur, 32C, ry G 


4t 


Art. 182 (2) —Appeal—Abate- 
ment, order of, whether final deoree or order. See 
EXECUTION OF DECREE 9 

à Art. 182 (5). See}: y15, Pros 
CEDURE CODE, s. 39 220 
a ee Art. 1842 (5)—Application o 
execute decree against surety, Whether step-in-aid oj 
enecution against principal. ° 

` Anapplicatfon asking the properVourt to execute 
a decree by arresting a surety who has made him- 
self liable forthe satisfaction-of the decree, ia au 
application to take a atap-in-aid of execation ag 
@ * 
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"Limitation ACt- concld. 


INDIA 


* 
against the principsl.debtor and operates to rave 
limitation under clause (5, of Article '8- of Schedule 
Ito the limitation Act. A MonamuuapD HAFIZ v. 
MOHAMMAD JBRAHIN, 18 A. L. J. 988; 2 U. P. lod 





execution - Transmission of decree, application for 
— Oral application made subsequently, whether 
slep-in-aid — Starling point of limitation 

The starting point under Article 182 (5) of 


' Schedule 1 to the ‘imitation Actis not the taking 


of a step-in-aid of execution but the application to 


*take such a step. 


* 


Sch. lI, Art. 182 (5)—Step-in-aid of 


Where an order for the transmission of a decree s 


to another Court for execution is made, but the 
decree-holder is allowed to postpone filing the 
necessary papers, the mere fact that when on a 
subsequent date, in filing the papers, he again 
applies orally for the transmission, does not con- 
stitute a step-in-aid of execution so as to give a 
fresh starting point for limitation. M Rascacwariar 
4 SUBRAMANIA ( HETTY, 12 L, W. 9 536 


Lunacy Act (IV of 1912), s. 62— i. 
quisition, application for, how to be conducted — 
Application, contents of ~Judge, duty of 
In conducting an application for an irquisition 

under the Lunacy Act there ought to be a 
careful and thoru.gh preliminary inquiry and the 
Judge ought to setisfy himself that there is real 
ground for an inquisition: he should seek some 
personal interview with the alleged insane to satis. 
fy himself that there is real ground for supposing 
that there is something abnormal in the mental 
condition of the person which might bring him 
within the Lunacy Aot. 

Grdinarily, an application for an inquisition should 
be supported by affidavit or by the applicant ten- 
dering himself for examination to the Judge on 
oath in support of the allegations in his appliontion. 
The application ought to -be supported by some 
medical evidence in the nature of a certificate of 
some doctor who has had a reasonable opportunity 
of seeing the condition of the alleged invalid A 
MOHAMMAD YAQUB v NAZIR AHMAD, 18 A L.J. 7777; 
42 A. 5 4 617 
Madras Local Boards Act (V May. 

oi 15034); SS. 144, i4/. See NEGOTI- 

ABLE INSTRUMENTS ACT, 8.5 B93 


NiaarasS Local Fund Code, r., 519, 
See NEGOTIABLE INSTRUMENTS ACT, 8 » 93 


Madras Proprietary Estates Vil- 
lage Services Act (li of 1894), 
S. 17 - Service inams at tnceytion— Right of 1e- 
sumption and re grant—Continuance of grant— 
Regulation XXIX of 18 2 
Lands which at theinception of the grant are 

service imams cease toappertain to the Zemindari 

and the right of resumption and re-grant inheres 
in the Government They must be deemed to be 
inams continued by the Government within the 
meaning of sectione 17 of the Maorns Proprietary 

Estates Village Services Act andthe Gowernment has 

the 1ight to enfragohise them. M Basavarasv 

PITOHAYA v. SECRETARY OF STATE FOR Inpra,11 L. W. 


386 . | $ 


a 
* * 
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Majority Act (TX of 1875), s. 3- Guar. 
dirns and Wards Act (Vill cf et03, 5 52-- Quar- 
dian appointed under Áct-— Mor, release oi, from 
guardianship, effect oj —Minority, allegation of—, 
Burden of proof i 
The fact thata minoris released fiom the guar- 

dianship of a guardian appointed under the Guar- 

dians and Wards Act, has not the effect of reducing 
the extension of his minority and he does not 
attain majority till he attains the age of 1 years 
The burden of proving that a person at a particu- 
lar date was a minor, lies upon the person making 
the allegation. IN BALWANT SINGH v. a OG 


"a 


Malicious prosecution-Comylaint dis- 
misse t for non-puyment oj expenses, whether “prose. 
cution” Damages, suit for, maintainability of 
A. proferred a complaint against B of certain 

offences. B. was summoned into Court and appeared 

to answer the charge. ‘Ihe complaint, however, 
was dismissed because of the complainant’s failure 
to pay tte expenses of the witnesses B thereupon 
sued 4 for damages for malicious prosecution, and 
it was objected that the suit was not maintainable 

because there had been no “prosecution” of B: 

Held, that the facts clearly constituted a “prosecu. 
tion” and that the suit was maictainable. A AZzMAT 
An! v QURBAN AHMAD, 18 A. L, J. :0& 42 A. «05: 
UPLB A 47 542 
Market- Franchise or right to hold market, 

whether ex sts in Bengal—Tradters, rights of—Rival 

markets— Illegal inducements to traders, whether 
actionable— Damages, suit for, maintainability of—- 

Appeal, second, 

A market franchise or a right to hold a market, 
conferred by grant from the  rown does not exist 
in Bengal nor can such sight be acquired by : 
presenption, the right to holda market being 
treated as incident to the owner-hip of land ‘The 
proprietor of & market has no monopoly or privilege 
which is entitled to pro'ection ard no immunity 
from competition and the mere fact that his p ofits 
are diminished ny the establi-hment of a market in 
proximity to his gives him noremedy at law, 

Ib is not uniawful fora trader who has habitually 
used a murket for the sae of his goods, to take 
his goods to unother market 

The employment of illegal means, however, in 
the nature of intimidation and physical compulsion 
io induce tra era to &'teud a rival market newly 
established, and so interfering with the peac ful 
enjoyment of the owner of the «ld market, hither. 
to patronised by the triers, entit'es the latter to 
a civil remedy hy way of a suit for damages but 
he is not entitled to an injunction restraining his 
rival from holdinga market on any specified day, 
@ Hem HANDBA Hoy ( HOWDHURY v. KRISTOCHANDRA 
SAHA SARDAR, 24 € W, N #0) ' 879° 
Mesne p Of:ts during pendency of suit, whether 

can be claimed. in suit Buit, nature of — Transfer of 

suit to Court having higher pecuniary jurisdiction, 
effect of. 

A person who sues forthe recovery of possession 
can in the same suit recover mesne profits which 
have &acorued before the suit and also which have 
accrued pending the litivation, aud in enforcing 
this latter claim he is continuing one and the same 
suit. The fact'that ihe relief on this part of the 
claim mounts to & sum exceeding the pecuniary 


Volt LYLLI] 
Mesne profits—conold. 


jurisdiction of the "onrt, merely involves a transfer 
of, the proceedings t» & Sor. of higher jariidiotion 
and does not amount, to an int -renption so as to 
“make the sabsequ:nt proceedings in the higher -ourt 
a different sait © Bitxoxnraa Nara KUNDU 4. 
MOHANANDA Borat Mopag, 440. W. N. 342 170 
Ti nO r— Guardian, hand-note executed by, whether 

binding on minor. 

A guardian cannot bind the estate of a minor by 
& personal covenant, 

‘bherefore, a hand-note executed by the guardian 





of a minor cannot bind the minor’s estate. Pat 
KASHI Praran SINGH v. AKLESHWART PRASAD 24 
y whether can be adjudicated insolvent. See 
CONTRACT Act, 8 747 57 


NMortvave—Bond payable by instalments —In. 
terest 10 be charged in case of default—Payments made 
irregularly— Vortgagee apportioning payments towards 
principal and interest — Waiver, acceptance of instal- 
ments, whether amounts to, 

JA mortgage deed provided for the payment of 


the mortgaye-debt by nine half yearly instalments - 


without interest, but in case of default it was agreed 
that the morteiges would b» at liherty to cincel the 
arrangement as to instalments and could su» for the 
whole amount and charge interest at a stipulated 
rate Default wis made iu th» prymoné of the first 
instalment, which was paid to» lata The mortgagee 
credite part of the payment towards interest which 
had begun to run and the bil ince. towirds redaction 
of tha princip:l. Various other sims were paid and 
were apnortionelin the sine way —Eventua ly, the 
mortgagee broughtthe present suit to recover the 
unpaid debt plus interest: 

Held, that the mortgagee was entitled to sue for 
interest and that the aco2ptance by him of pay. 
ments of principal and interest dae under the mort. 
agage-dee | did not constitute a waiver of his right to 
charge interest, A Wazsrat HUSAIN v. MOHAN LAT, 

BAL. 776G  U PLR A A57 
by conditional aile —Mortgagor, minor, living 
as member of joint Hindu family with co-morfgasor— 

Notice of demand on co-mortgagor, whether sufficient 

nntice to minor— Foreclosure, application for - 

mind, whether should immediately precede ap- 
plication, : 

In the cass of a mortgage by conlitional sale by 
two brothers on» of whom is a minorani lives with 
hia brother as & member of a joint Hunda family, a 
notice of demand re eived by the major for himself 
andas guardian of his minor brotheris suficient 
notice to the latter. . 

The me e fact that a demand does not immediately 
precede an apolication to foreolasa a mor gaze, bnt 
was made some time previous to the application for 
foreclosure, is not a defect which would invalidate 





Ja 


o the proceedings keld upon such application L 


GorpHan Das v. RUKMAN, 1 L, 292: 2 U P LR. 
(L.) 164 . LI 
: by conditional sale-- Personal covenant to 

pay. absence of — Mortgagee, whether entitled to claim 

simple money-decree —Razu khata, what is 

Where, ina mortgwre by condision d sala, there is 
no porsonal covenaus to pay, tho m rtzigse is nob 
ent-tled to sus fora simple money-decree for the. 
mortgage-debt : 
> © Aruru khata in a maro soknowlvdgment of tho 
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ki e 
oo*-rentnass of an asoqunt, and [if unsupported by 
evidences of a contemporaneous oral agreement 
founled on ronsid ration, its mere existence is not 
sali ient to form the basis of a fresh contract. 
JETHMAL v. SAROO 
by conditional sale— Provision for payment 

by instalments —Personil covenant —PForeclosure ins 

cas? of default —Default made —- Suit for foreclosure 
dismissed, - Subsequent suit for instalments tn default, 

et hether maintainable z 

A mortgage-deed provided for the payment of th 
mortgage mmey by 22 annua! instalments, and 
contained a personal osvenant to pay the annual 
instalments and provided that in tho case of defanlt 
for three or five years the mortgagee could foreclose 
for that amount. Five 
committed and the mortgagee sued for foreclosure, 
alleging that 
become payable. Tho suit was dismissed on ‘the 
ground that the mortgagee was not ontitled to call 
in the whole of the mortgage-money. The mort. 
gages then brought the present suit for a personal 
decree for recovery of the instalments in arrear, and 
the question was whether the cause of action was 
the samein both suits and whether the suit was 
maintainable: 

Held, that the suit was maintainable as in tho 
former suit the mortgigee was sanking to enforce the 
mortgaze while in the present suit he was asking only 
for instalments which had fallen due. IN RAIBHAN v, 
RanJi, 6 N. .R '4H 

= by  ¢o-sharer—Partition —Fraudulont ez- 

change befween mortgagor and co.sharers— Mort. 

gagee, position of. 

Under the guise of a partition, a frandulent 
exchange of lauds waa effected between a mortgagor 
and his co-sharers, and by virtue of that partition 
the mortgiges got lands of much inferior quality 
than he would have b:en entitled to, if the partition 
had been fair and above. board: 

Held, that the partition did not in anv way affect 
the rights of the mortgages tothe undivided share 
of his mortgagor A Naxu v Mataora Prasan 97 
Consolidation, when can he effected. 

The right of consolidation requires that the mort. 
gages shall have beer originally made by the same 
mortgagor, ib does nob exist where one mortgage 
is by a sole mortgagor and the othar mortgage is by 
thé sane mortgagor jointly with another A mortgage 
by a co-owner of his share of the estate cannot be 
consolidated witha mortzage of the entirety. 

e The right of consolidation own be asserted against 
successors-in-title to the mortgagorg only so long 
as the equities of redemption are not severed. Pat 
Ram NARAIN LAL v. MURLIDHAR, L P.L. T, 616; 5 P. 
L. J. 644 











— 





Decree for sale —Mortgaged property, portion 
of, soli in execution of another decree — Auction- pur. 
chaser acquiring mortgage-decvee, effect | of —Decree, 
extinguishment of, pro  tanto—Esecution Court, 
power of, to go behind decree, à 
K obtained a final decree for sale of villages P. 

and 4 anda house aguinst T Shortly after, H in 

execution of a simple monoyedeorge against T, 

purchased a half of village P, the whole of A and 

the house " After this purchase "M, the father of 

H, purchased the whole ef the mortgage-deoree 


* 


Buccessive defaults wero. 


N. 
30 


the whole mortgago money had ° 
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6 ; 
from K and sought in execution to realize the whole 


of the decretal amouat by the sale of half of village 
P. which was still owned by T. It was objected that 
as the real purchaser of the mortgaged property 
was M, andas he was himself interested in that 
property and had acquired the decree, the decree 


. had become incapable of execution. It was found 


thatthe real purchaser was M andthe Appellate 
‘Court held that he must give credit forthe propor- 
tionate part of the decretal amount which was a 
charge on the property purchased by himself M. 
appealed and it was urged on his behalf that a 


‘ mortgagee is entitled to realize the whole of the 


mortgage-debt from any partof the mortgaged 
« property he likes, and that the execution Court was 


not competent to go behind the decree and consider, 


the question of apportionment which must be left 
to be determined in a subsequent contribution suit: 

‘Held, that as M. had become owner of the equity 
of redemption inthe bulk of the mortgaged pro. 
perty and had also acquired the whole of the mort- 
gage decree, the legal effect of these devolutions of 
interest was an extinguishment of his decree pro 
tanto; that it was not cpen to him to realize the 
whole of the decree from the remainder of the 
property, and that as the vesting of the equity of 
redemption in a mortgagee was tantamount toa 
discharge or satisfaction ‘of the mortgage-debt, an 
execution Court was competent to recognize it and 
could go into the question of the extent to which the 
decree had been satisfied. A SARJU KUMAR MUKERJI 
v. THAKUR Prasan, 2 U. P, L. R. (A.) 17518 A. Ix J, 
690; 42 A 544 743 
decree—Preliminary decree directing pay- 

ment of interest till date of realisation—“Date of 

realisation,” meaning of. 

Where the preliminary decree in a mortgage 
suit directs payment of'interest till the date of 
realisation, the words “date of realisation" should be 
interpreted to mean the date of the expiry of the 
period of grace and not the date of actual realisation. 
For interest after the expiry of the period of grace 
the final decree should be looked to. Pat Tegart 
KRISHNA PRASAD v, SURENDRA Monan KUNDU, 5 P L. 
J. 598 223 
- Equity of redemption, purchaser of, dis. 

charge of incumbrance by-—-Subrogation, right of, 

acquisition of, , 

A purchaser of the equity of redemption disolfarg. 
ing an encumbrance on the property is entitled 
to the benefit of subrogation. Wi MALIREDDI Arvya. 
REDD! V, ADUSUMALLI GOPALA KRrsHNAYYA, 12 L.W. 
101 493 
of undivided share—Partition, effect of— 

Mortgagee, rights of—Decree for sale passed before 

partition, effect of. 

The mortgagee of an" undivided share takes the 
security subject to the rights of the co.sharers of 
his mortgagor to obtain a partition, and if a parti. 
tion be effected by the mortgagor and his co.sharerg 
fáirly and without fraud, and the mortgaged share 
ig allotted to some other co-owner, the mortgagee ig 
not entitled to enforce hig security on the share go 
allotted. Itis imymateyial whether the partition ig 
made by thé Revenite Authorities, or b 
Court, or by arbit®ation, or by private ngement 
&ud ibis not necessary that the mortgagee should 


he, 
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ba a party to the partition. 
tainted with fraud or if in making thè partition the 
encumbrance is taken into account and the partition 
is made subject to the encumbrance, the pesult will. 
be different; but in the absence of fraud or the 
circumstance mentioned above, the mortgagee'a 
remedy is against the shara or property which the 
mortgagor has obtained under the partition. It 
makes no difference that before the partition is 

made the mortgages obtains a decree for sale of the 
share mortgaged to him. A Buur SINGH v. Cugppa 
Singa, 18 A, L. J 807; 2 U.P. L. R. (A) 845; 42 A. 
626 171 

Morlgagee in possession as manager and 

Receiver, whether trustee-~Mortgagor profligate and 

under complete influence of mortgagee —Accounta, 

failure to render —Suit to recover debt by sale of 
mortgaged property Satisfaction of mortgage 

Burden of proof. 

B, a youngman leadinga most immoral life, execut- 
ed several mortgages of the ancestral property of 
his family in favour of N, an unscrupulous person 
who had B. completely under his influence and 
exercised that influence regardless of the interests 
of B, Undera separate agreement N. was given 
possession of practically all the property belonging 
to B. including property not mortgaged, as manager 
and Receiver. No accounts were rendered of what 
was received by the mortgagee from or in respect of 
any of the property. XN. brought the present suit to 
recover the principal and interest due under the 
several mortgages by sale of the mortgaged pro- 
perties: 

Held, (1) that the mortgagee was nota trustee 
within the meaning of the Trusts Act; 

12) that before he could get a decree for sale, it 
was for the mortgagee to prove that the mortgages 
had not been satisfied and what, if anything, was due 
under each mortgage. P 2 B i. Rat v. BHAIYALAL, 
16 N L. R. 95, 74 O, W.N. 763, (1920, M. W.N, 
6:5; 28 M L T. 345 13 
Prior and subsequent mortgagees—8SAle in exes 

cution of decree on prior mortgage—Suit on puisne 

mortgage— Procedure. 

In & suit instituted by a puisne mortgagee to 
which the purchaser of the equity of redemption in 
execution of a decree on the prior mortgage is a 
party, the puisne mortgagee is only entitled to sell 
the propertye subject to the prior mortgage. N 
Gasaapas v BHIKAJI, !6N L.R. 216 295 
Prior and subsequent encumbrances Sub. 

sequent mortgagee paying off prior encumbrance, 

effect of —Presumption. 

In the absence of any indication to the contrary, 
vao presumption is, that when a subsequent enoum. 
brancer pays off a prior encumbrance with the cone 
sideration-money of his own encumbrance, he does 
so with the intention of keeping the prior enoum- 
prance alive fer his own benefit. IV Cnipamsara 
NADAN v. MUBUYATHI Musi NAGENDRAYYAN, (1920) 
M, W. N. 634; 12 L. W. 892;39 M. L, J, 445; 28 M. L. 
T 200 : 813 











Redemption — Clog on equity of redemption-— 
Agreement subsequent to mortgage conveying portion 
of equity of redemption to mortgagee, validity of 
It is a principle of equity tnata mortgagor can be 

relióved from any clog which. has been placed og 
* t. 
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“ the equity of redemption. Therefore, if the original 
document of mortgage contains a clause that if the 
mortgage .money is not repaid at the end of the 
mortgage period, the mortgagor should be foreclosed, 
that olause would not be specifically enforeed against 
the mortgagor, and he would still be entitled in 
spite of it to redeem. But there is nothing to pre- 
vent the mortgagor and mortgagee from coming to 
an arrangement after the mortgage has been execut- 
ed whereby the mortgage is paid off. 

Where a mortgage-deed provided that if after the 
lapse of twenty years the mortgage-debt should 
not be.paid off, then half the mortgage property was 
to become the absolute property of the mortgage, 
and the other half was toreturn to the mortgagor 
as his absolute property free from the mortgage, and 
considerably more than twenty years afterwards the 
parties entered into an agreement whereby half the 
property went to the mortgagee as owner and the 
other half was obtained by the mortgagor free 
from the mortgage: 

Held, that the agreement, being a transaction 
independent of the mortgage, could not be held 
invalid as a clog upon the equity of redemption. B 
SHANKAR DHONDEV v. RAGHUNATH GAITOND:, 22 Bom. 
L. R 965 384 
Redemption, whether can be effected piece. 





meal, z 

A mortgage is an indivisible security for the debt 
and every part of if, and a mortgagor cannot redeem 
piecemeal, Pat Hamu Narain Lat v. MURLIDHAR, | 
P. L. T. 616; 6 P. L, J, 644 129 

— Sale of mortgaged property by mortgagee—~ 

Re-purchase by mortgagee, effect of —Redemption, suit 

for— Limitation applicable. . 

Ceriain mortgaged property was sold by the 
mortgagee toa stranger under the mistaken belief 
that he was the owner of the property. Ten years 
afterwards, the property was re-purchased by the 
mortgagee. In a suit for redemption of the pro. 
perty by the mortgagor: 

Held, that the defendant must be deemed to be 
in possession of the property not as the represen- 
tative of the purchaser but as mortgagee and that 
the suit was not, therefore, barred by time, B Karu 
DEOBA v! RuPcHAND KISHANDAS, 22 Bow, L. R, 032; 44 
B. 848 








Sale in execution under prior mortgage decree 
—Contribution, liability to, of property towards 
puisne: mortgage—Auclion-purchaser and  puisne 
mortgagee the same person, effect of, 

Where, in execution of a decree on a prior mort- 
gage, properties are sold® to satisfy the decree, these 
properties are no longer liable for contribution 
towards a puisne mortgage. The fact that the 
anction-purchaser at the sale is a decree-holder and 
the same person who is the ownerof the puisne 
morfgage and the fact that he obtained the pro. 
perty at a low price would not affect the case in 
any way. A BHAGWATI PRASAD v? BHaAFAAT MUBHAM. 
MAD, 18 A. L, J, 860 414 
. me , usufructuary— Full consideration mot paid— 

Morigogee, suit by, for possession— Decree, form of— 

Redemption, whether permissible. 

A executed a usufructuary mortgage in favour of 
B. The full consideration for the mortgage was nob 
paid, a part of it being left with B to pay off other 
2 : Um 





GENERAL INDEX. 


- 1053 
Mortgage—concld. | 


. . 


debts due by A. These debts were not paid nor wage 
possession given to B, who accordingly broughb tho 
present suit for possession: e . 

Held, that the mortgage was a good mortgage for 
the amount of consideration actually paid and that . 
B was entitled to possession on payment by him of 
that portion of the consideration which was left 
‘with him. 

Held, also, that in such a suit the mortgagor had 
no right to elect whether possession should be 
delivered or the mortgage should be redeemed, nor 
could the amount pryable on redemption be deter. 
mined. O GasapHar CHAUBEY v. Sant BAKHSH SINGH, 
70.L J. 426 161 
Motor Vehicles Act (VIII Gf 1914), 

S. 8—Failure to produce license upon demand—s 

“Upon demand,” meaning of. à 

Under section 8 of the Motor Vehicles Act it ig 
compulsory upon a driver of a motor vehicle to ' 
‘oarry his license with him, and he is bound ta 
produce it at once directly a Police Officer calls upon 
him to do so, Failure to produce a license immediate. 
ly upon such demand is punishable under the 
section. 

The words “upon demand” in section 8 of the Motor 
Vehicles Act mean at once directly the demand is 
made. A MADAN MOHAN NATH v. EMPEROR, 18 A. L. 
J. 982; ° U P.L R. (A) 297; 21 Cr, L.4. 724 148 . 
Muhammadan Law—Dower— Widow, pos- 

ee right of, nature oj—Right, whether transfer 

able, 

The right of a widow under Muhammadan Law to 
take and keep possession of her husband’s estate 
in lien of dower is property andis both heritable 
and transferable, The transferee of such a right 
has, therefore, the same right which the widow had 
and his possessjon is that of a mortgagee and ia not 
adverse to that of the other heiraof the deceaged.® 
A ABDULLA v. SHAMSUL Hag, 18 A. L, J, 969; 2 U. P, 
L. RB. (A) 829 833 

Pre-emption—Mokarrari interest, sale of— 
House sold apart from site—Pre-empticn whether 
can be claimed, 

Under the Muhammadan Law no right of pre- 
emption arises in respect of the sale of a mokarrari 
interest. 

Where a house is sold apart from its site for 
occupation, the owner of an adjoining house ig 
eptitled to pre-empt the sale on the ground of 
vicinage. Pat MonamMap Jamin v, Kuur Lat Baur 
b. P. L. J. 740 534 


Pre-emption— Neighbours, right of, i . 
empt— Share of each. bud di 

Under the Hanafi School of Muhammadan Law 
neighbours have an equal right to pre-empt. Ina 
competition, therefore, between two neighbours 
each is entitlad to an eqnal share of the property 
which forms the subject of pre-emption B Vrrnar. 
DAS KAHANDAS V, JAMIETRAM MANEKLAL, 22 Box. L. 
R. 698; 44 B. 887 279 


Pre-emption— Talab-i-muasibat, what’ con. e 











stitutes, 

In the absence of other olroumstances, a mere 
statement by a person that he has a right of pre- 
emption, does not amount ‘to a valid first demand 
as required by the Muhammadan Law. 4 
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Plaintiff, pre-omptor, on hearing ofa tale, to pre- 
empt which he brought the present suit, used the 
following expressions--"'[have a right of pre-emption, 
how will the vendees take it; 

Held, that the aforesaid expression did not amount 


to a talab-iemuasibat either in express terms or by 
implication, as required by strict Muhammadan 
. Law. A MANGRU v. Parsotam Das, 18 A. L. J. 277 


Property acquired by one member of family — 
Presumption, whether acquisition out of joint funds 
—Arbitration—-Estoppel —Evidence Act (I of 1872), 
8 115, 

Under the Muhammadan Law there is no pre- 
sumption, in the absence of other evidence, that 





. property purchased by one member of a family was 


purchased out of what was joint undivided property. ® 

Two brothers of a Muhammadan family entered 
into a submission to arbitration for a division of the 
property left by their father to the exclusion of their 
mother. . The final award approtioned the property 
to the brothers each of whom was to pay & main. 
tenance allowance to the mother; the award was 
accepted by the brothers and was made a decree of 
Court Onthe death of the mother, one of the 
brothers claimed to recover his share of the pro. 
perty as his mother's heir: 

Held, that he was estopped by his own proceeding 
in the arbitration from advancing his claim P G 
MUHAMMAD ^ ALI KHAN v. MUHAMMAD MUHI-UD-DIN 
Kaan, 24 C. W. N. 321; (1920) M, W. N. 189: 1! L, 





W. 42.; 2 U P.L. R. (P. C.) 48; 27 M. L. T. 904 
843 
Succession — Widow, sole hier —Return, doc- 


trine of, applicability of. 
Where a Muhammadan dies leaving his widow as 
his sole. heir the widow takes one-fourth of his 


e estate as sharerand the remaining three-fourths by 


return. B Isus Miz Inus MALDIKAR v. Isun, 22 Bom, 

L. R?v42: 44 B 947 48 

Wakf, creation of—Mutwalli, appointment 
of—District Judge, power of-—Mutwalli, title of, 
mature of. 

Tho appointment of a mutwalli of a religious en. 
dowment is within the discretion of the District 
Judge as kazi, and where, after publishing a call 
for nomination to the office, he appoints a mutwalls 
he does not act without jurisdiction, even though 
the person appointed is a stranger to the family of 
the founder of the endowment and not in the line 
of succession designated by him 

Where in a deed of endowment ihe founder 
deprived himself of the power to dispose of the 
corpus, reserving to himself, during his own life. 
time, an absolute discretion over the disposal of the 
income, leaving no such discretion to his successors, 
the income in whose hands was to be employed in 
necessary outgoings, rent, faxes and "repairs, and of 
the balance, one-half was to be devoted to named 
charitable and religious purposes, and the other 
half was to be distributed to the heirs of each degree 





e according to shares due to them under the Muham. 


madan Law of succession: 

Held, that there was a substantial dedication of 
the corpus and incame tp charitable uses, and that 
the deed creatéd a valid wakf : : 

The mutwalli of a wakf estate is not the ostensible 


. . * 
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owner of the estate, he is a more manager under a` 
A transfer “by a mutiwalli - 


duly constituted trust 
who assumes 69 deal with the trust property as if 
he were the true owner in breach of hig duty and 
in fraud -of the trust reposed in him, is witra vires 
and itis immaterial whether the transferee takes 
with notice or without ,notice of the trust C 
Narary Das v. ABDUR RAHIM, 24 C. W. N. 690; 47 S 
70 


866 
Nattukottal Chetty firm—Thevanai 
deposit, nature of. f » 

A "Thavanai" deposit with a Nattukottal Chetty 
firm means that the understanding between, the 
parties is that at the end of each Thavanai period 
the interest for that period, instead of being payable 
in cash to the oreditors, should be added to the 
deposit sə that both should be treated as fresh 
deposits. WI NARAYANAN “HETIYU Surian CngrTTY, tt 
L W. 418; (1920) M. W.N. 248; 88 M-L. J. 47: 42 
M. 629 639 
Negotiable Instruments Ast (XXVI 

of 1881), ss. 4, 8 )—Pro-note piyable to 

Manager of Bank —Banh, whether can sue on note — 

Interest — Agreement to pry interest subsequent to 

execution of pro-note, eff.ct of. 

Where a pro-note is made payable to the Manager 
of a Bank, the Bank canenforce payment of tho 
note by suit, 

Where a pro-note is silent as to interest, the parties 
ean rely upon a subsequent agreement to pay in 
terest at a certain rate and section ^0 of the 
Negotiable Instruments Act is no bar to the recovery 
of interest at that rate. Pat Damopar Das v. 
Bevares BANK, Lin, G P.L. J, 5:6; IP. L. TAH 

265 





ment Treasury receiving money from District Board, 

whether “Bank"—Madras Local Boards Act (V Mad 

of 88 ), ss. 144, 1! i7— Madras Local Fund Code, v. 

641—District Board, power of, to maka negotiable 

instruments —Bill of exchange—Unconditional order 
on Treasury by District Board for payment, whether 
bill of exchange 

The word “bank” connotes the business of 
utilising money received for purposes of profit. 
The mere fact that a Government Treasury receives 
money from a District Board and respects orders 
i-sued to it for payment does not constitute the 
Treasury a Bank mor can the District Board be 
regarded as & customer. 

An instrument in writing containing an uncon- 
ditional order made and signed by a District 
Board, directing the Treasury to pay a certain sum 
of money to, or to thf order of,a specified person, 
is & bill of exchange which the Board is empowered 
to make under sections ‘44 to 147 of the Madras 
Local Boards Act, read with rale 549 of ‘the Local 
Fond Code. Mi Rawaaswawi PILLAI U. SANKARA- 
LINGAM Aryar, (1020) M. W, N. 428; 12 L W, 367::39 
M. L. J, 877::43 M. 816 29 
SS. I3, 118 (A)—Shah joz huudi, 

whether negotiable instrument -Consideration, pass- 
ing of—~Presumption—Appeal, second ~Burten cf 
proof, wrong allocation of —Finding of fact, inter- 
‘ference with 

* A shah jog kundi is a negotiable instrament snd 





the presumption in favour of the passing of cone e t: 


. i 4 
. s * s 


(1990 ! 


SS, 59, 6 -"Bank", meaning of—Govern- ' 


Vol. LY] 


“ sideration contained in section 118 (a) of the Negoti- 


able Instruments Act attaches to 1t. 

" Where the question is, whether the consideration 
for a hundi did or did not pass, and the Court of 
first appeal places the burden of proof on the 
wrong party, its finding will not be bin ling on the 
Court of second appeal and the latter Court will 
rectify the mistake. L MADHO RAM v, NANDU MAL, | 
L. 429 : 982 

——— S. 17- Hundi drawn by firm at one place 

on its branch at another, nature of Liability under 

such hundi—H undis, nature of—Negotiable Instru- 
ments Act, when epplicable— Bill of exchange and 
promissory note, distinction between. 

A hundi was drawn by a firm at A on a branch 
of its firm at B to pay a certain sum of money 
within a prescribed number of days At B the 
hundi was indorsed to X who paid the full value of 
the instrument. Ina suit by X torecover on the 
hundi 

Held, that the hundi was not an ambiguous docu- 
ment within the meaning of section 17 of the 
Negotiable Instruments Act, nor was it a bill of 
exchange: ib was à promissory note and was governed 
by the provisions of that Act relating to a negotiable 
instrument in that form, and that both the drawer 
and the indorser were liable jointly and severally 
for half the amount, and the indorser alone was 
liable for the remainder 

Hundis are negotiable instruments written in some 
oriental language, being sometimes bills of exchange, 
and at.others promissory notes, and and subject to 
local usages, and these usages are unaffected by the 
provisions of the Negotiable Instruments Act In 
a guit based on a kundi, the first essentialis, whether 
the kundi is a promissory note or a bill of exchange; 
if it is a promissory note, the provisions of that Act 
relating to bills of exchange ought not to be applied; 
if it is neither one nor the other, the Act cannot be 
applied, the case being governed by the general law 
of conti aot. 

The Negotiable Instruments Act deals only with 
promissory notes and bills of exchange and the 
distinctien between these instruments is thatin a 
promissory note the executant promises . himself to 
pay, in & bill of exchange he directs another to pay 
and the pers n liable is the responsible executant 
who has signed ib and nobhe who has seribed 1t for 
execution by another M Hapusa KISAN v. Bud 
S. 135— Bills qf Exchange Act, 188% (45 
and 36 Vict. C. 6°), 88. 4?, TO (7), cl. (iv) — Foreign 
bills—Dishonour, what amcunts to— Notice of dis. 
honour, whether necessary—tIndorser, right of, to re- 
cover on bills. 

Defendants shipped certain bales of jute, before 





the outbreak of the war between Great Britain and ' 


Germany, to two firms in Londonethe goods were 
carried in ships and were destined to ports which, 
after the outbreak of the war, became enemy ships’ 
and eremy ports. Avgainstthese goods defendants 
drew 20 bills of exchange to the order of themselves 
upon the London firma The defendants indorsed 
the bills to the plaintiff bank, who discounted them 
in Calcutta and together with the shipping docu- 


* ments transmitted them to theie London office. 


One bill reached London ‘on the 4th August 1914 
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“Negotlable Instruments Act- concld, 


and was presented tothe drawee on the 7th, who 
refused acceptance and the bill was returned to the 
plaintiff bank onthe 20th August, who gave notice 
of dishonour on the 2!st to the defendants. The 
remaining !9 bills arrived in London on tho Wth 
August, they were presented for acceptance the 
same day, but were returned dishonoured on 
the l-th August On the 24th October 1114 all the 
bills were presented to the defendants for pay- 
ment, and payment having been refused, the present 
suit was brought to recover on the dishonoured  billa, 


The trial Court decreedthe claim and the defend. : 


ants appealed: 

Held, that the bills were foreign instruments, and 

eas they were made payable in a different place from 

that in which they were made and endorsed, usder 
section (45 of the Negotiable Instrumenta ‘Act the 
Law of England determined what constituted dis. 
honour and what notice of dishonour wag sufficient; 
that having regard to the oucbreak of war and the 
King's Proolamation against trading with the enemy 
and having AS to ee of the contracts, the 

awees were under no obligation to th 
accept the bills ( i T 

Under section 50 (2), clause (iv) of the Bi 
Exchange Act, 1898?, where there is no er artis ka 
the drawee to accept a bill, notice of dishonour 
is nnnecessary, and as under section 42 of that Acb 
the giving of notice of dishonour is an important 
part of the “treatment” referred to in that Section 
where such notice of dishonour becomes unnesgessa 7 
the mere fact that bills are left with the drawee nga 
than the customary time, is no bar to a suit by an 
indorsee from recovering on the bills. C SUEHLALL 
CHANDANNULL v. EASTERN Bask, LTD, 46. O. 5954 


Oaths Act (X of 1873), ss. 9, I 0, P É id 
Bombay Village Police Act (VIII of 1867), ss, 14 
1i— Proceedings before Police Patil, nature of — 
Special oath, whether applicable ta criminal proceed. 
ings, 

Proceedings before a Police Patil under genti 

and 4 of the Bombay Village Police pos s 

essentially criminal proceedings. 
The scheme of sections 9to 11 of the Oaths Act 

shows that these sections are not intended to appl 
to criminal proceedings. PR 
Yn criminal matters the truth has to 
by a an and the matter 
oath cannot be and ought not to be ac 
qonclusively proved by such an „ath in ig ud 
proceeding. B CHIMAN DAMODAR BRATE v, EMPERO 

22 Bow L R. 89%; 20 CR. L. J. 723 47 

— S. 13--Oath or affirmation, omission to 
administer, effect of—Child witness —Oath or afirmas. 
tion not administered - Etidence, whether admissible 
The omission to administer the oath or affirmation 
to x err. ios : mentiona would not, under 

section i3 of the Oaths Act, re i 

the witness inadmissible. pple: Sa i 
Where the oath or affirmation ig ini 

tered to a child witness, because the Bose are 

young to take an oath or giye afgrmation this faot 
alone would not make the withess one whose testi 
mony can*not be taken into acodunt. = Nihan 

SHas! BHUsAN Marry, 24 O. W. N. 767. 39 C. L. J. 

31; 21 Ox, L. J. 817 e . 817 

9 * 
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stated on special 
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Occupancy right, bronsfer of, by widow 
to her daughter, effect of — Widow, whether can re- 
sume right on daughjer’s death. 

Where the widow of an occupancy tenant transfers 
her right of occupancy to her daughter and gets her 
‘recorded as the tenant, such transfer has the effect 
of determining absolutely her life-estate as a widow 
and she cannot, on the death of the daughter, resume 

that right. U PBR Dewan Sineu v. Kuan, 2 U. 

P.L.8.(B R.9 47 441 

Oudh Estates Act (1 of 1869), ss. 13, 
IG-— Will, duly registered —Transfer in terms of 
Will, whether needs registration tobe valid, 

. Section 16 of the Oudh Estates Act has no 

application to a transfer of property made in com- 

pliance with the directions contained in a Will 


INDIAN CASES, 


7 S l * 
- £1920 
Oudh Rent Act~vcouold. 


between the same parties or between parties under 
whom they ‘claim. 
AJUDHIA Estare, 7 O.L.J, 611; 2U. P. &. (B. B. 
108 990 
Paper Currency Act (Il of 1910), 

S. 2G —Hundi drawn paytble to bearer on demand,” 

legality of. 

A hundi drawn payable to beareron demand, 
being in contravention of seotion 26 of the Paper 
Currency Act, is illegal, and cannot form the bshis 
of a suit M VzssAPPA OHETIY v, MUTHURAMAN 
Onerry, 12 L. W, 12 508 


Parsi Marriage and Divorce Act. 


(XV of 1865), ss. 3, 6,8, Sto I4 — 


duly registered under section 18 of that Act, and » Parsi marriage—Register, entry in, whether requisite 


‘such & transfer is not invalid merely because it 
is nob made by means of a registered instrament, 
PO Lar JAGDISH BAHADUR SINGH v. MAHABIR PRASAD 
Sinan, 24 0. W. N. N. 629;.1920) M. W. N. 342; 7 O. 
L: J198; 2 U P. L. R. (P. O) 71; 23 0. 0. 64; 42 A. 
422; 47 I. A. 116; 13L W. 19 845 
Oudh Rent Act (XXII of 1886), s. 61 
—Adverse possession — Landlord and tenant—Tenant 
‘claiming to be  wnder-proprietor —Hostile title — 

JEjeotment proceedings 

In 1892 a notice of ejectment was served upon B, 

“by the Taluqdar. The notice was contested by B, 
who alleged himself to be an under-proprietor and 
not liable to ejectment by notice In 1893 the Rent 
Court set aside the notice and held that B.'s statuts 
was superior to that of an ordinary tenant. In 1905 
the Taluqdar filed a snit against B. for proprietary 
possession but his suit was dismissed. Subsequently 
in 1910 he obtained a decree against B. for arrears, 
of-rent, apd took steps to have him ejected under 
gection 61 of the Oudh Rent Act, and obtained and 
ex parte order for possession in 1911. B. died and his 
son breught asuitin the Rent Court under section 
108 of the Oudh. Rent Act to contest the ejectment, 
which was dismissed. Thereupon he brought a civil 
suit to be restored to possession of the holding: 

Held, that the order of the Rent Oourt of 1813 
was adverse to the Taluqdar, and as B’s possession 
was not disturbed till after the lapse of more than 
18 years from the first cartain date on which the 
Talukdar had notice of hostile title, the dispossession 
of B. was illegal, as at the time when the order of 
ejectment was obtained B. had acquired the status 
of an under-proprietor by adverse possession. 

In considering the question of adverse possession 


the nature of the possession set up isto bs looked, 


to, and that is to be judged by the acts ofthe person 
in possession, O Musamman Mumtaz ALI KHAN v. 
Uaray Sincu, 1 U. P. L.R. 3. 0.) 6 558 
—— — uli. VILA-—Landlord and tenant —Tenant 
holding at favourable rate*of rent—Hnhancement of 
rent—Remedy, proper—Res judicata—Prior suit 
between tenant and thekadar—Subsequent suit 
between tenant and Zemindar, whether barred. 

Ify tenant's rent is favourable, and deliberately 
so, the landlord's remedy is a suit under Chapter 
VILA ofthe Oudh Rent Ach and not a notice for 
enhancement of rent, e 

The decision in a prefious suit between a tenant 
and his, Zemindar's thekadar does not op8rate as 
ves judicata in a subsequent suit between the tenant 
and the Zemingar, for the. previous suit was not 

e | 


9 


for validity of marriage - Proof. 

An entry in the register maintained under sections 
6 to 14 ofthe Parsi Marriage and Divorce Aot is 
not a requisité of the validity of a marriage under 
the Áot. 

Where no süch entry has been made any other 
relevant evidence is admissible to prove the marriage. 
B Bar Awasar v. KHODADAD ÁRDESHER KOoOCHA- 
Broci, 22 Bom L R.918 9I 
Partition, suit for—Receiver, whether entitled 

to demand rent from party in sole occupation of 

joint property. 

Where in a suit for partition of family property a 
Receiver is in possession of the estate, but one of the 
parties is in sole possession of an important item of 
the property the Receiver is entitled to require the 
payment of rent from that party. C Purin BguanY 
De v, Satya OHARAN DE 301 





-— 


, Suit for— Value for purposes of jurisdiction 
—Oourt-fees payable. See "VALUATION OF Sun 


Partnership —Hindu Law Joint family— 
Managing member entering into parlnership-—Liabi- 
lity of other members, 

Where the managing member of a Hindu joint 
family enters into a partnership but does not enter 
into any transactions in a representative capacity, 
or hold himself out to ba the head of a joint family 
the other members of the family cannot be treat 
ed as partners iu the partnership so as to make the 
family proparty liable on the death of the manag- 
ing member. A KuHARIDAR Karra Co, Lvrp..u. DAYA 
KisugN, 13 A L. J. 987 


Patni lease—Zemindar, right of, to appoint 
Chaukidar, effect of—Chaukidari Chakran lands, 
whether excluded frm | lease—Construction of docu- 
ment-—Document unambiguous —Conduct of parties, 
value of. 

Where a paini lease of all the lands comprised in 
certain villages oontains & clause giving the 
Zemindar full pawey to appoint or dismiss the Chauki- 
dar, such clause has not the efect of excluding the 
Chaukidari Chakran lands from the lesse. 

The terms of an unambiguous document cannot. 
be controlled by the conduct of the parties. C 
KinANSASHI Dept v. ANANDA OANDRA, 82 C. GL ear 


Penal Code (Act XLV of 1860); ss. 


34, I L1— Applicability of s. 94-——Act committed * 


different from act abetted—Abettor, liability of. 


* 


R .Pantas DUBEY v., 


Vol. LVIIL) 


Penal Co&e—conid, 


Where a person instigatés another to strike a 
particular person, and an altogether different person 
who happens to be close by atthe time is struck, 
the instigatot cannot be held responsible, and section 
84 of the Penal Code would not apply to the case 
because the act abetted was different from the act 
dodne. L B Po YA v. Emperor, 10 L, B. R. 99:18 
Bur. L, TT. 44 525 
SS. 34, 300, excep. (4), 307— 

Grave and sudden provocation, plea of, when avail- 

ubl8—Assault--Accused acting in concert, what 

amounts to. . 

The plea of grave and sudden provoostion is not 
open to & person who, merely because his relatives 
are abused, arms himself with a knife and attacks 
a defenceless man inflicting severe injuries, The 
conviction of such a person under section 307 of 
the Penal Code is not invalid. 

Where a person commits an assault upon another 
and & third person joins in committing the assault, 
itis afair inference that the two were acting in 
concert, A ABDUL Karim v, Emperor, 21 OR. L. J. 
784 153 
S. 182 —Giving false information—Statement 

made tn answer to question— False allegation 

of bribe made. against Sub.Inspector of Police to 

Deputy Superintendent—Offence. 

Any false information given to a public servant 
with the intention mentioned in section 182, Indian 
Penal Code, is punishable under that section 
whether the information is volunteered by the in- 
formant or given in answer to questions pul to him. 

On being questioned by a Deputy Superintendent 
of Police petitioner made an allegation against a 
Sub-Inspeotor of the latter having accepted a bribe. 
This allegation was found to be false to the know- 
ledge of the petitioner: 

Held, that the petitioner was guilty of an offence 
under section 182 of the Penal Code. L, PANNA Lat v. 
EMPEROR, 1 L. 410; 21 Ox, L. J. 818 818 
S. [87 —0Oriminal Procedure Code (Act V 
: of 1898), s. 42—Hefusal to join Police in search of 

person whose whereabouts are unknown —Offence. 

A person who declines to join a Police Officer in a 
search for the whereabouts of certain persons with 
& view to their arrest in the event of the search 
proving successful, does not thereby incur any 
criminal liability. A Jorz PRASAD v, EaPEROR, 18 A. 
L. 4. 169, 2 U., P, L. R. (A) 88, 42 A, 814; 21 CR. L. 
J. 801 673 
S. I93-— Evidence Act (I of 1872), s. 91— 

Civil Procedure Code (Act Ý of 19081, O. XVIII, r. 6 

—Perjury, trial for—GStatement mot read aver to 

wiineas-—Secondary evidence, whether admissible. 

BSeotion 91 of the Evidence Act bars.the admission 
of secondary evidence to prove a statement mafe 
by a witness, where the statement was nob read over 
in the presence of the witness as required by Order 
XVIII, rule 5 of the Civil Procedure Uode. £, IMAM 
Din v. Nramar ULUAH, 1 L.861; 21 Cr. L, J. 830; 
10 P. W. R. 1920 Cn. 830 
SS. 224, 225B —OCriminal -Procedure 
Code (Act V of 1898), s. 198 —Failure to furnish 
security for good behaviour—Imprisonment—Escape 
from jail—Offence. 

& person who escapes from a jail ip which he is 

















* gonfined under „a Warrant Wunder seétion 123 of the 
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Penal Code—contd? | 


Criminal Procedure Code, by rgason of his having 
failed to find security to be of good bshaviour should 
be convicted under section 225 B of the Penal Code 
and not under section 224. A Moon: v. EMPEROR, 18 A. 
L, J. 1033; 21 On. L. J. 881;2 U. P. L, R. (A.) 401831 
SS. 302, 394, 325—Death caused by 
blows—Intention to cause death absence of-—Offence. 
Where death results from blows §&truck in x 
scuffie, not as a direct result of such blows, but owing 
to disease having supervened, and it is found that, 
when the blows were struck, there was no intention 
of causing death nor an intention of causing such 
bodily injury as the assailant knew to be likely to 





cause death, a conviction should be recorded in the . 


lternative under section 3804 or 325 of the Penal 
bode, a conviction under section 302 would in such 
a case not be appropriate, asthe case could not be 
brought within the definition of murder. A Rama 
SINGH v. ExPEROR, 18 A. L. J. 224; 42 A, 392;. 21 On. 
L. J. 783; 2 U. P. L R. (A.) 407 463 
S. SOT -Fatal blow struck in course of 

fight — Uncertainty as to who struck blow-——-Offence. 

Where two parties armed with lathis indulge in 
a fight, and oneof the contesting parties receives 
injuries from the effects of which he dies, but it is 
uncertain whioh of the several persons composing 
the opposite side struck the fatal blow, these per- 
sons are guilty of an offence under section 304 of 
the Penal Code. A EMPEROR v. JHAMMAN, 21 Cr. L. 
J. 882 942 
S. 37 Z—Disposal of minor girl fox pur- 

poses of proatitution—CGojjee ceremony, performance 

of-—Offence. 

The mere performance of whatis known as the 
gejjee ceremony in respect of a minor gin does 
not amount to a disposal of the girl with the intent 
that she shall be employed or used for the purpose 
of prostitution, within the meaning of seotion 972 
of the Penal Code. B PanwEsHWARI SUBBI v. 
EMPEROR, 22 Bom, L. R. 894; 21 Og. L. J. 721. 145 
—— —- SS. 403, 405, 408—Clerk, misappro- 

priation by—Offence. 

Accused was in the service of an Estate as clerk 
and as such he was entrusted with dominion over 
money only to receive and pay ib into the treasury 
on receiving it: he received a sum of money and 
misappropriated it to his own use and was convicted 
of aw offence under section 403 of the Penal Code: 

Held, that the offence fell within the definition 
of criminal breach of trust in section 405 of the 
Pepal Code, and that the conviction should have 
been under section 408 of that Code. WI Pinprivonv 
VENKATASUBRA Rao, In re, (1920) M, W. N. 618; 12 L 
W. 295; 21 Cr L. J. 524 824. 
S. (Kl I —OCriminal Procedure Code (Act V 

of 1898), s, 239e~Stolen property recovered from 

house of joint family—Managing member, respon- 
sibility of—Joint trial—Theft—Property recovered 
from various persons—Possession under joint control 

— Joint trial, legality of. ° 

The presumption of possession which ordinarily 
attaches to the managing member of a family, and 
for which he is prima facie, responsible, may ba 
rebutted by the facts and circunsstances'of a par. 











stolen properties are recovered from a honse, the 
conviction of the managing member for “the offence 
e e. 
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of'being in possession of such properties is sustain. 
able. 

Although different persons charged with separately 
retaining different articles of stolen property, which 
are the proceeds of the same theft, cannot be tried 
togsther, yet where the possession of different 
properties is under the joint control of all of them, 
or is due tœ concert or collusion amongst them, the 
joint trial of all of them is not illegal. Pat Musar 
Kamat v, EMPEROR, 1 P.L. T, 431; 21 On L. al 


S. 415, HIUS. (f) —Cheating—Borrow- 
ing money by false representation as to age —Plea of 
minority seb wp in civil suit allowed —Conviction 
under section, legality of. 

Where a person by representing that he is a majot 
obtains a loan of money from another, and in answer 
to a suit for recovery of the sum so borrowed sets 
up the defence that he was & minor at the time he 
borrowed the money, with the result that the suit 
against him is dismissed, he is liable to conviction 
for an offence under section 415, Illustration (f) of 
the Penal Code, as his intention from the outset was 
dishonest. A Sapa Ram v. EMPEROR, 18 A. L. J. 








408; 21 On. L. J. 749 . 253 
S. 4420 —Cheating during course of void 
transaction — Offence. 


The mere fact that a transaction does not amount 
to alegal contract because its object is unlawful 
and opposed to public policy, is no warrant for 
holding that no criminal offence can be committed 
in tht course of the transaction. 

A woman of the Rajput caste was represented by 
the accused to be a Kunbin, and the complainant, 
who wanted a wife, was induced to pay a sum of 
money to the accused for her and marry her: 

Held, that the accused were guilty of the offence 
of sheating under section 420 of the Penal Code. N 
LOCAL GOVERNMENT v. JHAMSINGH, 21 (Or, L. 7320 
— — S. H2G—Act done in bona fide assertion 

of right~Wrongful loss not intended—Nischief, 

whether committed. 

Where atenant in the bona fide assertion of a 
gustomary right, without intending to cause wrong. 
ful loss tothe zemindar or knowing it to be likely 
to do so, cuts down anancient tree admittedly 
standing on his holding, he cannot be convicted of 
_the offence of mischief punishable under section 426 
of the Penal Code. A Prram Sinau v. Emperor, 21 
Or. L. J. 828 828 
Pensions Act (XXIII of 1871), ss.°4, 

6—Inam, construction of—Grant of village to 

continue in grantee's family —Suit relating to grant 

-—Qertüificate, whether necessary—Jurisdiction of 

Qivil Court. . s 

Where the decision of the Inam Commissioner 
was that a village, excluding the ancient hakdars and 
4namdars, should be continued as inam in the 
grantees’ family solong as their male descendants 
were alive, the order should be construed as adjudging 
ihe lands and nob merely the revenues of the village 
io the grantees, and a certificate under section 6 of 
the Pensions Aob is adt necessary in order to enable 
. a Civil Court to entertain a suit relating to suoh* 
grant. B SAYDANNIA  RAHIMANMIYA v, HASANMIA 
MANWAR Mya, 22 Bow. L. R, 959 
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PleadIngs Hindu Lau—Joint family—Partition 
—Plaintiff, whether bound to file exhaustive list of. 
properties Objection that property-omitted, contents . 
of—- Willingness of plaintiff to supply. omissiona— 
Duty of Court—Amendment of plaint, application 
for, made at late stage, whether should $e allowed— 
Civil Procedure Code (Act V of 1908), O. VI, r. 17. 
In a suit for partition of the whole family property 

the plaintiff is nob bound'to file with the plaint suth 

a complete and exhaustive list of all the property as 

not to exclude any item however small. If a defend- 

anb raises the plea that some partof the joint 
family property has been excluded, itis for Iim to 
gpecify such properties and show that they belong 
to the family and have been wrongly excluded. 
Where such an objection is taken, and the plaintiff 
expresses his willingness to include the properties 
which, it is suggested, also form part of the joint 
family property, the suit should not be dismissed on 
the technical ground that, when it was first brought, 
these items had not been included in the plaint. 

It is the duty of the Court to see that justice is 

done, and an application for amendment, even if 

made ata late stage, should be allowed. A Asır 

OHAND v. LAKSHMI UHAND, 18 A. L, J, 809; 2 U. P, i. 

R. (A) 290 275 

Party, whether can succeed on case not set 
up —Mortgage—Redemption, suit for—Plea that 
mortgage was a sham, effect of—Cowrt, whether can 
hold that transaction amounted to sale—Clog on equity 
of redemption —Interest, high vate of—Hvidence Act 
(I of 1812), s. 92—Plea that document ts fictitious — 
Evidence, admissibility of. 

Where in a suit for redemption the case seb up 
by the defendant is that the transaction was a sham 
which was not intended to have any legal effeot, 
but was, for the purpose of defeating a threatened 
claim to pre-emption, drawn up in order to mask a 
transaction of sale already completed, a finding that 
the transaction was intended to take effect as a sale 
cannot be sustained, as such finding, in effect, sets up 
& case that was not advanced -by the defendant. 

It is not open to a plaintiff ina redemption suit 
to put forward a case of clog merely upon the 
ground that a high rate of interest has been stipulat- 
ed for in the mortgage-deed, nor, in the absence 
of any proof of undue influence or unfair dealing in 
the stipulation for interest, would the plaintiff be 
entitled to any relief on this head. 

In a redemption suit the defendant is entitled to 
raise the plea that the deed of mortgage in suit is 
a fictitious document intended to cover a previously 
completed transaction of sale between the parties, 
and, under the first proviso to section 92 of the 
Evidence Act, ít prove any facts which would 
invalidate the deed. OQ Sanes BAKHSH SINGH v. 
MOHAMMAD ALI, 7 O. L. J. 889 WV I I5 
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Practice Single Judge differing from decision ef e 


Division Bench-—Procedure, 

The only course open toa single Judge, if he 
doubts the correctness of a decision ofa Division 
Bench of the High Court, is to refer the matter 
for decision to a larger Bench. Pat Iimreror v. 
Husan Gorg, LP. L T.3849; 21 Ox L.J.779 459 


Pradhan is Sonthal Parganas, status of— 


Tenure-holder. 
A pradhan ip the Sonthal Parganas although nota 
tenure-holder, as' defined in the Bengal Tenanoy Act 


e cogtract,. 
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. at the present day, combines both the attributes of 
jaith ratyat or head raiyat of a village and ijaradar 
or true tengre-holder, Pat Ram Craran SINGH 
v. E. W. BERRY, 5 P, L. J, 666; 11921) Pat. t5; 3 U. P. 
L R (Par)? 43 
Principal and agent- Broker authorised to 

appoint wnder-broker--Príncipal contract, termina- 

tion of, effect of —Under-broker, whether entitled to 
damages, 

D. gnd Oo., by an agreement, dated 31st May 1911, 
appointed R, and J. of the firm of M. H. to be their 
brokers for the sale and purchase of sugar for five 
years, or for such further period os might be 
mutually agreed upon, and the agreement contained 
a clause forthe appointment of under-brokers. RH. 
and J. entered into an agreement on 8th June 1911 
with L. constituting him an under-broker. J., one of 
the brokers, died on 27th April 1912, and on 12th 
August 1912 R. summarily terminated the contract 
with Z on the ground of alleged breach of duty. On 
2nd December 1912 D. and Co., entered into a new 
agreement with R., differing in many material res- 
pects from the contract of 81st May 1911, appointing 
him broker in the same business for anew period 
of five years on different terms. L brought the 
present suit claiming damages for wrongful termina- 
tion of his agency assessing the damages for the 
period of the contract, and for accounts, The High 
Court gave him a decree for damages calculated at 
the rate of prospective earnings up to 2nd December 
1912, hoiding that the contract upon which the suit 
was based was terminated on that date. On appeal: 

Held, (!) that as the contract of fth June 1911 
depended for its existence and duration upon the 
continuance of the contract of 3Jst May 1911, and 
as this latter contract was superseded by the con- 
tract of 27nd December ‘912, the contract of 8th June 
1911 necessarily came to an end ; 

(2) that the contract of 2nd December 1012 was 
not anextension of the original contract but was 
a completely new bargain which terminated the 
original contract. P C LACHMAN Das v. RAGHUMULL, 
11 5. W. 551; 47 C. 280; 240. W. N. 577;2 U. P. L. R. 
(P. 0) 68; 46 I. A. 314 85 

Pardanashin lady carrying on money-lending 

business— Manager, power of, to enter into contracts 

on behalf of principal. 

Where a pardanas^in lady sets np ine business as 
money-lender and it is proved that she employs 
a manager to transact that business on her behalf and 
herself sees nobody, it must be taken that she holds 
out to the public that the manager has full authority 
to act on her behalf in all matters connected with 
that business and she is not entitled, when it suits 
her convenience, to repudiate contracts so entered 
jnto on the ground that express authority is not 
proved. Pat Bawu Sinca v. DHAPI Koer, 1 P. L, 
T. 578 e 310 
Principal and Surety-— Contract of sale— 

Subsequent contract of similar nature—Resciasion 

of contract —Swrety, whether discharged. 

Plaintiff entered into a contract with a firm to 
purchase a certain quantity of cotton at a particu. 
lar rate and for a particular delivery, and the defend. 
ant assurety guaranteed the performance of the 
Subsequently the plaintiff. entered into 
another contract with thé game firm to sell to if 

+ 
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the same quantity of cotton aba higher rate and 
for the same delivery. Before the date of delivery 
the firm became insolvent and the plaintiff brought 
the present suit to recover the difference between 
the rates of the contracts. The defendant pleaded that 
by reason of the second contract he was discharged 
from his suretyship: . 

Held, that the defendant was liable, as each of the 
contracts was capable of performance on the due 
date and the second contract did not amount to a 
rescission of the original contract. B UDERAM 
PREMSUKH v. SHIVBHAJAN RAMPRATAB, 22 Bom, L. R. 
711 
Private defence, right of, alternative plea oj, 
e whether adinissible—Penal Code (Act XLV of 1860), 

s 97. 

It is open to an accused person to plead the right 
of private defence either specifically, or as an 
alternative defence. Pat Favor KEor v. Estperor, 
l P. L. T. 79; 5 P. L. J. 64; 21 Cr, L. J. 799 527 
Profits, suit for, against lambardar-—Revenue, 

deduction in respect of, how to be made—-Accounts, 

suit for, by co-sharer— Decree, form of. 

Although a lambardar has the right to pay the 
revenue out of the collections realised, he has no 
right to charge the whole revenue against the share 
of the profits of any particular co-sharer. 

In a suit for accounts, the co-sharer claiming 
accounts can be awarded what is due to him either 
from the lambardar, if he has collected in excess, or 
from the co-sharer, if any, who may have done so. 
O Ram Bagur v. WAHAJUDDIN 546 
Prohibitory order-—O:rder pasted in open 

Court presence of parties—Notice, whether necessary, 

An order prohibiting a party from alienating his 
property, made in open Court in the presence of 
the parties duly appearing before it, must be ppe- 
sumed to have been communicated to the party 
affected thereby, and it is no exonse for that party, 
if he disobeys such order, to urge that formal notice 
of the order had not been served on him personally. 
A Rax Prasad BINGH v. BANARES BANK, LTD, 17 A. 
L J, 127; 42 A. 98 600 
Provincial Insolvency Act (IH of 

1907), S. 16 (2) (a) —Member of agricultural 

tribe becoming insolvent — Property, whether vests in 

Receiver. 

Inas$mueh as under section 16 (2) (a)blof the 
Provincial Insolvency Act the property of an insol. 
vent which ig exempt from attachment and sale in 
exeeution of a decree does not vest in the Receiver, 
and as under section 16 of the Bundelkhand Aliena. 
tion of Vand Act the property of a member of ay 
agricultural tribe cannot be sold in execution of a 
decree, consequently, where a member of an agri. 
cultural tribe becdmes an insolvent, his property 
does not vest in the Receiver. A HANUMAN PRASAD 
NARAIN Sines v HagakH NABAIN, 1 U. P. L, R, (AJ 
192; !8 A L, J 59; 42 A, 142 551. 
SS. 18, 36 —Receiver appointed after ad. 
judication, position and powers of—Order passed 
while property in custody œf ad interim Receiver, 
whether res judioata—-Power eof Receiver to make 
application under s. 36, » 

Where an aU interim Receiver has been appointed 
in inslovency proceedings, the. Receiver appointeg 
after adjudication * does "not stand in ty 

6 s 
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shoes of the intemm Receiver he stands on a very 
much higher footing. The property of the judg- 
ment-debtor vests in him, he holds it for the benefit 
of the whole body of the creditors and he has 
special rights conferred and special duties imposed 
upon him by Statute, Amongst other rights 
conferred pon him, is the right to make an applica- 
tion under section 36 of the Provincial Insolvency 
Act, and this statutory right which has been con- 
ferred on him cannot be taken away by an order in 
& proceeding to which he was not a party. 

An order as to the validity of a transaction 
obtained upon an application to which the debtor 
and creditors alone are impleaded as parties while 
the debtor's estate is in the custody of an ad 
interim Receiver does not operate as res judicata 
as against the Receiver appointed after the order 
of adjudication and does not debar him from making 
an application under section 36 of the Provincial 
Insolvency Act. Pat Ram SARAN MANDAR v. SHIVA 
PRASAD 783 
=- S. 20-—~Receiver in insolvency whether 
Public Officer--Notice to Receiver, whether 
necessary. See Civin PnaocEDURE CODE, 8. 2 ANI 





S. 22.— Official Receiver, conduct of, by whom 
to be brought to notice of Court —Inherené power of 
Court to rectify errors, 

The conduct of an Official Receiver in any particular 
respect may be brought to the notice of the. Court 
by any person with a view to having tho Receiver's 
act or decision in any particular matter reversed or 
modified, it is not merely the insolvent or the oredi- 
tora qr any aggrieved person who can take action in 
this respect. 

A Court has inherent power to rectify tho errors 
ow mistakes of a Receiver or to reverse or modify 
his acts or decisions, and in such a case the time 
limit prescribed by section 22 of the Provincial 
Insolvency Act would be no bar to action being taken 
by the Court. L Dara Ram v, Deoxi NANDAN, 1 
L, .807 6 








S. «2 —Court, power of, to annul adjudi- 
cation. 

Where a person has been adjudged insolvent, 
who ought not to have been so adjudged, the Court 
has power, under section 42 of the Provincial *Insol. 
vency Act, to annul the adjudication, A JAGMOHAN 
NARAIN v. Grish Banc, 2 U. P. L, R (A) 144; 18 A. 
L. J. 613; 42 A. 515 257 


Provincial Sma!l Cause Courts Act 
(IK of 1887), Sch. Il, Art. 24—suit to 
vecover money under am award, whether cognizable 
by Small Cause Count, : 

A suit to recover money payable under an award 
is cognizable by a Court of Small Causes. A Mizast 

Lar v. PARTAB KUAR, 18 A. L, J. 70; 42 A, 169. 546 


Sch. Il, Arts. 35 (iD, 43 (a)— 
Suit for ornaments pledged or their value, whether 
cognizable by Small Cause Court —Ornamenis not 
identifiable—Decreg, proper. 
A suit forthe 'recovery of ornaments pledged, 
* or,in the alternftive, for their value, i$ not excluded 
from the cognizance of a Court of Small Causes, 
Neither Article 86 (it) nor*Article 43 (a) of the 

e. è 
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Provincial Small Cause Courts Act 


—ooneld, ' , 

Second Schedule to the Provincial Small Cause Courts 
Acts is applicable to such a suit. 6 ° 

Wherein such a sait the ornaments cannot be 
identifed, the proper course for the Court is to 
make a decree for an ameunt which will compensate 
the plaintiff for the ornaments. MATHURA v. 
RAGHUNATH SABA, 18 A. L. J. 354; 2 U. P. L. R. (AJ) 
412 663 
-Sch. Il, Art. 35 (h) —Suit for recovery 

of rogha, whether cognizable by Court of Small 
* Causes—Appeal, second, whether lies. 

A suit for the recovery of a certain sum of money 
on account of rogha (compensation) due tothe plaint- 
iff by custom of the tribe or laga for losing his 
wife is excluded from the jurisdiction of a Court of 
Small Causes and, therefore, in sucha suit a second 
appeal can be maintained. L| ABBAS KHAN v, NUR 
Kuan, 1 L. 674; 2U. P. L. R, (L) 160; 68 P, W.R. 
1920 167 
Public Gambling Act (Ill of 167), 

SS. 3, d, 10— Warrant to Police Officer to search 

— Warrant endorsed io another officer of equal rank 

and qualified to search—Search, whether regular— 

Person before Court under s. 10, examination of, 

legality of —Admissibility of statement, 

The mere fact that an Officer of Police to whom, 
by virtue of his office, & warrant is issued bya 
Magistrate authorising a search under the Public 
Gambling Act, endorses the warrant to another 
Officer of Police of rank qualifying him to conduct 
searches under the Act, does not rendera search 
conducted by that officer irregular and invalid in 
Jaw. 

Where a person is on his trial for an offence 
under the Publio Gambling Act, it is not unlawful 
for the Magistrate to examine all or any of the 
remaining persons found by the Police inside a 
house when it was entered under a search warrant 
lawfully issued under the provisions of the Act. The 
fact that the persons are before the Magistrate 
within the meaning of section JO of the Act, and 
that if they made a true statement it would tend to 
incriminate them would not render their ex- 
amination illegal or their statements inadmissible in 
evidence. A MAHADEO v. EMPEROR, 18 A. L. J. 383; 
42 A 885; 21 Cr. L. J, 737 41 
Punjab” Alienation of Land Act 

(Punj. ACtKIII of 1900), ss. 203), 16 

— Trees standing onagricultwral land, whether land—~ 

Execution of decree—Q'rees, whether can be attached. 

Trees belongigg to a member of an agricultural 
tribe and situated on agricultural land are included 
in the definition of “land” in the Punjab Alienation 
gf Land Act and are, therefore, not liable to sale in 
execution of a decree against an agriculturiste 
P Aur Kuan v Lanor: Mat, 108 P. R. 1919 638 
— — S, *IG— Execution of decree— Agriculturist, 

land belonging to, whether can be temporarily 

alienated, 


Although section 16 of the Punjab Alienation of 
Land Act prohibits the sale in execution of a decree 
of land belonging to an agriculturist, it does not 
affect the power of tha Court executing s decree to 





make a tenipergry alienation thereof, L DATAR Bos" 


w, RAM BATTAN, I L. 192) * 


* - 
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Punjab Court of Wards Act (Punj. 

Act Il of 1903), S. 26—Hwecution of decree— 
* Oertificale'under section fled-——Subsequent application 
* for execution—Fresh certificate, whether necessary. 

Where a decree-holder files a certificate from the 
Deputy Commissioner under section 26 of the Punjab 
Court of Wards Act with an application for execu- 
tion of his decree or in the course of proceedings 
relating thereto, the Court has every power to take 
action upon a subsequent application for execution 
without a fresh certificate being filed by the decree- 
holder. P Dervury COMMISSIONER, AMRITSAR v. 

ALLA Mat, 3 P. R. 1919 

S, 3I C3) —Erecution of decree —Property 
of Ward of Court attached—Court, power of, to 
order sale 

Where the property of a person which is under 
the superintendence of the Court of Wards has been 
validly attached, the executing Court has power, 
under section 31 (8) of the Punjab Court of Wards 
Act, toorder the sale of that property without the 
consent or concurrence of the Court of Wards. P 
DEPUTY COMMISSIONER, AMRITSAR ~v. MAHINDRA 
Sines, 2 P. R. 1919 3I 
Punjab Government Tenants Act 

(IIl of 1893), SS. 7, 8-— Transfer of right by 

grantee, whether can be effected. 

The rights of a grantee under the Government 
Tenants Act are not transferable except with the 
previous consent in writing of the Financial Commis- 
sioner; consequently a transfer without such consent, 
whether effected formally or only by conduct, is 
barred by Statute. L Urram Curanp v. JINDA BAM, 
2 U. P.L R. (L.) 158 298 
Punjab Land Revenue Act (XVII of 

1887), Ss. 117 (2) (c)-—Revenue Officer 

deciding qucslion of titlle— Appeal, forum of. 

Where a Revenue Officer decides a question of 
title acting asa Civil Court under section 117 of the 
Punjab Land Revenue Act, an appeal from his deci. 
sion lies to the District Judge and not to the High 
Court. L Sappa SINGH, v. Kirpana, | L. 387 768 
S, 153 (2) (xvii)—Jurisdiction of Civil 

and Revenue Courts—Partition, suit arising out of, 

whether cognizable by Civil Court. 

Where in partition proceedings before a Revenue 
Court there is no dispute as to title in the land to be 
partitioned, a Civil Court has no jurisdiction to 
entertain any question arising out of such proceed- 
ings. The factthat the procedure of the Revenne 
Officer was defective would not give a Civil Court 
jurisdiction in face of the clear prohibition set forth 
in section 158 of the Punjab land Revenue Act L 
GHULAM HAIDAR v, AMIR HAIDAR, 1 L, 298; 20 P.L. 
R (L 158 i 9 
Punjab Pre-emption Act (1 of 

1913), S. 3 (1)—Sardrakhti rights of lessee, 

whether agricultural land. x 

The sardrckhti rights of a lessee do not constitute 
him owner of a share in the profts of the holding 
and asale of such rights is nota sale of agricul- 
turalland within the meaning of the Punjab Pre- 
emption Act L MuBawwaD JSMAIL v SHAMSUDDIN, 
1 L. 567; 2 U. P. L RB. (D.) 164 
Railway -ompany--Duty to re-weigh goods 

before delivery—Shortage, whether company bound 

to certify—Refusal to take delivery, whether justified. 

A Railway Company is not” bound by law either 
to re-weigh goods or tértify shortage at the time of 

e" . - 
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Railway Company-=conold. E 
delivery to the consignee. Jherefore, the refuso] of 
a Railway Company to re-weigh goods before deli. 
very does not justify a consignee in refusing to take 
delivery of the goods, Pat Susa: MAL MARWARI 


v AGENT BENGAL NAGPUR RAILWAY Co. 200 
Registration Act (Ul of 1877),. 
SS. 32, 33, Ol Registration of power. 


of-attorney — Executant — ill—PrecBdure— Execution 

before Registrar, whether necessary— Presentation — 

Courts, duty of. 

It is the duty of the Courts in India not to allow 
the imperative provisions of the Registration Act 
to be defeated, when it is proved that an agent 
who presents a document for registration has not 
been duly authorised in the manner prescribed in 
the Aci to present it, 

When a person is ill and unable to attend at the 
proper registration office to present a power.of. 
attorney for registration, execution in the presence . 
of the Registrar is not necessary; all the Registrar 
has todo in such a caseis to satisfy himself that 
the power-of.attorney has been voluntarily executed, 

Where a power-of-attorney was presented for 
registration by an unauthorised person, who stated 
that the executant was ill and deposited the fee for 
the Registrar to visit the executant or issue a 
commission for his examination to ascertain if the 
power-of-attorney had been voluntarily executed, 
and the Registrar visited the executant at hig 
house, who admitted execution and requested that 
after registration the power-of-attorney be, given to 
his attorney: 

Held, that the executant was the person who 
desired the document to be registered and was the 
real presenter. P © BHARAT INDU v. MOHAMMAD 
HAMID ALI kHAN, 18 A.L.J. 717; $9 M. L.J. ik 
(19270 M. W, N. 4 8; 28 M.L, T.98; 42 A. 487, 
253 0. W. N. 73; 22 Bow. L. R. 1862; 47 L'A. 177; 

ALNW.4;2U.P.L. R. (A) 179 386 
Registration Act (XVI of 1908), 

S. [7--Compromise, petition of, tiled in mutation 

proceedings —Registrativa, whether necessary. 

Ia a mutation proceeding a petition of compromise 
was filed reciting that the parties had effected a 
mutual settlement fixing the shares which each was 
to get in the property, and asking that the mutation 
of names might be effected in accordance there. 
With. In a suit by one of the parties to the settle- 
ment for a larger share in the property than he got 
under the settlement, the question was whether the 
petition of compromise, beiug unregistered, was 
&dmissible in evidence: 

Held, per Kanhaiya Lal, J, that as the object 
of the petition was directly to obtain mutation in a 
particular manner and not to declare any rights, it 
was admissible in evidehce for determining whether 
such a settlement as was set out therein had taken 
place, and that, even if registration was necessary, 
the petition would, nevertheless, be admissible in 
evidence as colateral evidence of the agreefnent, e 
though if might not operate to effectuate a valid 
transfer of rights. : 

Per Piggott, J.—As the petition of compromise 
contained an authoritative admission by each patty 
as agaimst the other of the tife of the other perty 
to whatever shara had been agreed upon- amonyast 


| them, the petition was.a documen$ purporting to 


' 1002 : 
m 
Registration Act—confü, 


declare the rights of the parties concerned in 
immoveable property, and as that property was 
worth more than Rs. 100 it was inadmissible in 
evidence, and was of no effectasa document of 
title. A Banpxo Sixeu v. UDAL Sixeu, 2 U.P. L. 
(A.) £02, 18 A. L. J 877 732 
_ S. 17-—Sale-decd — Agreement to veconvey, 
unregistered, @dmissibility of—Construction of docu. 
ment—Sale-deed and agreement to rconvey, whether 
amount io mortgage—Eatrinsic evidence, admis- 

sibility of. m 

. Defendant sold certain property to plaintiff. At the 
game time the latter executed an unregistered agree- 
ment to reconvey ihe property to the defendant 
after five years. Defendant continued in possession 
of the property under arent-note. In a suit by the 
plaintiff to recover possession of the property: 

Held, '1) that under the circumstances, it could 
. not be said.tkat there had been misrepresentation by 
the plaintiff; | l 

(2 thatthe agreement to reconvey, being unregis- 
tered, could not be admitted in evidence. 

Where the question is whether & sale-deed and an 
agreement to reconvey make together a mortgage 
by conditional sale, the Court must look to the actual 
contents of the documents and construe them accord- 
‘ingly. But it may be that there is such extrinsic 
evidence and cireumstances which show the relation 
of the written language to existing facts and the 
Court might be able to come to the conclusion 
that the documents which on the face of them 
constitute a sale, and an agreement to reconvey 
within a certain period or after a certain period, 
amount to a mortgage B Namprv BATVASHET v. 
DHONDU SapasHiv, 22 Box. L. R. 979; 44 Pace 





e 

— SSe 1 7, 49—Partition—Receipts acknow- 
ledgifig acceptance of portions of family property, 
whether require — registration — Admissibility in 
evidence. 


In a suit to recover property which had fallen to 
the plaintiff's share on partition, the plaintiff sought 
to put in evidence four receipts signed by himsolf 
and his three brothers, in which they acknowledged 
having accepted certain portions detailed in the 
' respective receipts of the family property: 

Held, :1) that taken together and read as & whole 
the receipts constituted an instrument cf partition 
and not being registered, were inadmissible in evi- 
dence; 


(2) that taken merdly as lists of property which had " 


fallen to each brother’s share, they did not by them- 
selves prove the fact of partition; 

(3 that in either case partition was not established 
and plaintiff's suit must be dismissed. , B Nitxanra 
BuiAS SINDE v. HANMANT Exnaru SINDR, 22 Rom. 
L. R 992; 44 B £81 415 
S. [7 (2) —Civil Procedure Code Act V of 

1908), O XXI, r. 2— Compromise, petition of, recorded 

by Court—CÜompromise affecting immoreable pro- 

perty over Hs. :00 in value—- Registration 

A compromise affecting immoveable property of 
tho value of over Ré X0? embodied in a petition 
under Order XXI, rules2, Civil Procedure Code, which 
has been” recorded by the Court is exempt from 





registration under section IT, (2) of „the Registration | 


INDIAN OASEB, 


Registration Act—conald. 


Act. NMI Traguararratait Poovvanayt AYIssa V; 
PurHAN Purayin Kunpron OHORKRU, 12 L. W. 36; 39° 
M. L. J. 77; (1920) M. W. N. 431; 28 M. L, 1,90; 48 
M, 688 554 


S. 28—Mortgage—Part of property intend- 
ed as security, inclusion of,*to give jurisdiction to 
Sub-Registrav, effect of—Registration, validity of 
~- [Interpolation in document—Presumption as to 
time of interpolation. 

If the parties ton mortgage intended a partic. 
lar property, however small in value as compared 
with the rest, to be part ofthe security though the 
motive for its inclusion might be to have the doci- 
ment registered by a particular Sub-Registrar, that 
motive cannct, in any way, be said to be in fraud 
or in violation of the Registration Act and the 
document must be deemed to be validly registered. 

Any alteration orinterpolation appearing on the 
face of a document is presumed, in the absence of 
evidence to the contrary, to have been made before 
the execution of the deed,and this presumption is 
strengthened where there is no note of such inter. 
polation by the Registrar. MI RAMANATHAN CHETTIAR 
v. MUTHUKUMARU, (1920) M. W. N, 487; 12 L. W. 754 

49 

S. 31—Registration, place of —Will, regis. 
iration of, at place other than office of Registrar 
or residence of testator, validity of. . 

Section 81 of the Registration Act permits regis. 
tration to be made in ordinary cases either in the 
office of the Registrar or Sub-Registrar or at the 
place of residence of the person executing the doou- 
ment, but in extraordinary cases it does not 
exclude registration at pleces other than these. 

A person may be in an ambulance car orin a 
Court-house or in a train or ata railway station 
or on @ journey, when the necessity of writing a Will 
acd getting it registered may suddenly arise in 
his mind owing to some accident or otherwise, and 
it cannot be said that if, in such cages, the Registrar 
or Sub-Registrar goes to the place where the person 
who wants to get his Will registered is, the regis. 
tration would be invalid because the place where it 
took place was neither the office of the Registrar or 
Sub-Registrar nor the residence of the testator’ 
© UDAIBHAN BINGH v. EsrATE OF Prince Baspko 
SinGA, £3 O O. 235 906 


SS. 32, 33, 49—Presentation cf docu. 
ment by agent not duly authorised — Document, 
whether admissible in evidence, 

Where a deed of release was presented for rogis. 
tration by an agent of the exeoutant not duly 
authorised inthe manner prescribed by section 38 
of the, Registration Act and the executant, when 
subsequently examined, admitted execution and agreed 
to its registration: 

Held, that theree was no proper presentation of 
the deed for registration within the meaning of 
section 22 of the Registration Act; 

-2 that the registering officer had no jurisdiction 
io register the deed, it not having been presented 
in accordance with the provisions of the Act; . 











(3) that the deed of release was, therefore, inad- 


missible in evidence. ° L Amin Beaairyv. HUSAIN Bist, è e 


2L. 5 


* 


a 
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'Religióus endowment, test for determining 


—Construction of document—Intention — Conduct. 

. In determining whether a transaction amounts to 
* dedigation for a religious purpose the intention 
of the donor is an important factor, and as a guide 
to that Intention regard must be had to his acts 
and declarations and the conduct of his heirs after 
his death. 

Where a Hindu executed an endowment deed of 
all his property in favour of an idol upon certain 
specific conditions, the fact that during his life- 
time he did not comply with the conditions of the 
ehdowment would show that he had no religious 
intention and that the deed was notadeed of 
dedication. A Sri THAKURII MAHARAJ v. SUKHDEO 
Sınan, 2 U. P. L. R. (A.) 91; 18 A. L.J. 890; E 


1863), SS. 4, 5—District Judge, jurisdiction of, 

to proceed under 8, b, when arises. 

Before section § of the Religious Endowments Act 
can be made applicable to a case, it is clear from a 


perusal of sections 4 and 5 of the Act that the- 


property in question should be one which had been 
under the management of any trustee, manager, or 
superintendent at the time of the passing of the 
Act and that the said property should have been 
transferred to such trustee, manager or superintend- 
ent by the Local Government as directed by that 
Act. A Baspxo Gir v, Preeram GIR, 18 A. L. J. 
897; 2 U. P. L. R, (AJ) 276 162 
Remand, order of, invalid—Judgment after 

remand, legality of-—Remand order, whether can be 

questioned in appeal from judgment after remand— 

Civil Procedure Code (Act V of 1908),s.151, O. XLI, 

rr 23, 25. 

Where an order of remand is made by a single 
Judge of the High Court by virtue of his inherent 
power itis not appealable under the Letters Patent 
and can, therefore, be questioned in the appeal from 
the judgment after remand. If the order of remand 
is held to be invalid the subsequent judgment after 
remand will also be held to be invalid Pat Ban 
Asis Puri v. MUNSHI LAL 538 
Res judicata, applicability of—Test—Com- 

petency of former Court to decide subsequent suit. 

See OiviL PROCEDURE Cops, s. 11 576 
—— Finding that party is sub-pariner—Parties 

not objecting to finding in appeal— Appellate Court 

finding that sub-partner is not necesgary party. 

Where a Court has recorded a finding thata certain 
party defendant before itis asub-partner and the 
Appellate Court, before which no objection is taken 
to the finding, dismisses the suit on the ground that, 
assuming him to be a sub.partndY, he is not a neces- 
sary party, the fiading is not res judicata in a sub- 
sequent suit. [VÍ OHIDAMBARAM UHETIY v. KARU- 
THAN OxeEtry, 23 M. L. T. 188; 12 L. W. 424; 99 
M. Ld. 611 EO 
~~ —À Revenue Court, decision. of, as to status 

of ienant—Subsequent suit in livil Court for de- 

claration of occupancy tenancy, whether maintainable. 

Where a Revenua Court decides in a rent suit 
that the status of a tenant is thatofa sub-tenant, 
that decision is binding on a Oivil Court and 
operates a&3res judicata to bar a suib brought subde- 
quently in tha Civil Court by the tenant for 89 
declaration thab-he is an occfipancy tenant. A 

OLLO v, RAMLAT, 18 A. Tj, J. 1030 . HA 
Ld 
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Riparian owners, rights of —Navigable vivgr, 
what is~Ricer not navigable during some months, 
effect of — Adverse possessign—-Owner, ignorance of, 
effect of —Limitation, running of, whether arrested. 
Riparian owners on the banks of a river are 

entitled to the bed of the river up to midstream, if 

the river is one which, although navigable for the 
greater part of the year according to the ordinary | 
sense of the term “navigable”, is not 8 navigable river 
according to the meaning of that tim as used in 

Indian Courts, that is, is not navigable throughout 

the year because it ceases to be so during several 

months in the year. 

Where the true owner of land, having the oppor- 
tunity to acquaint himself with all the facts and 
the law, and not being led into any error by.the 
frand of a party, sees that party openly enjoying 
the land and claiming it as owner, the true owner 
cannot, in order to arrest limitation, plead ignorance 
of the law which made him unaware of his-right 
to possession. iYi SECRETARY OF STATE EOR INDIA LY , 
BoMMADEVARA VENKATANARASIMHA, 11 L., W. 256; 
(1920) M. W. N. 209: 27 M. L. T. 147 689 
Ruling Chief, suit against—Consent of 

Governor-General not obtained—Süit, whether 

maintainable See Civi; Procepure Cops, g 86 


Sale of goodsS—Due date of performance falling 
on Sunday—Trade usage entitling performance of” 
contract on the day following, whether can be proved, 
In the absence of statutory provision or trado 

custom or usage to that effect, the fact that the 

performance of a contract falls düe on a, holiday 
does notalter the rights of the parties by suspend- 
ing the transaction of private business, 
Mercantile usage, though it needs not either the 
antiquity, the uniformity or the notoriety of custom 
for its enforcement, must be so well-known and 
acquiesced in that it may be reasonably presume 
to have been an ingredient tacitly imported wy the 
parties into their contract, 
The usage of which evidence is received must not bo 
repugnant to or inconsistent with the written contract. 
But in order that the material incident which ib 
is sought to annex should fall within the exception 
of repugnancy, the incident must be such as, if 
expressed in the written contract, would make it 
insensible or inconsistent or thoroughly unreasonable, 
If the due date of performing a written contract 
falls on a Sunday, the party to the contract who 
alleges the existence of a trade usage under which 
he is entitled to perform the contract on the day 
followiag the Sunday, must not only prove the 
existence of the trade usage but also establish that 
the usage, when read into the written contract, does 
not make it insensible or inconsistent. © KASIRAM 

w. HURNUNDROY; 32 O. L. J, 140 395 

Shah jog kundi, whether negotiable instru- 
ment--Uonsideration, passing of—Presumption— 
See NEGOTIABLE INSTRUMENTS Act, 5. 13 9 32 

Sir land, what is—Grove land, whether sir —Sale 
of grove land —Ex-proprietary rights, acquisition of. 
Inasmuch as sir land necessarily implies land 

cultivated by the proprietor, that is, the land-holder, 

grova land cannot ba regardgd as gir of the proprictor. 
Therefore, on a sale of grote land the proprietor 

dosa nos awquira ex-proprietary* rights therein. A 

BHAGWAN Dix w. Pears Lap, 2 U.P. L. R. (A) 143; 

18 A. L. J. 570; 42.4 483. ° . 620 


° 
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' "Specific performance—Discretion of Court—Delay, 

effect of. 

The granting of a dectee for specific performance 
is a matter for disoretion, and he who asks for it 
must show that he has acted with diligence and 
good conscience If he delays in asking for it 
till just before his suit would be barred by limi- 
' tation, he is clearly not entitled to an exercise of 

the. diasoretionein his favour. N MUNIR MOHAMMAD 
v. RAMA 3 





S. 27 (C), III. 2, applicability of, to 
members of joint Hindu family - Contract by father 
of joint Hindu family, whether cam be specifically 

` enforced against sons after father's death. 

The second illustration to clause (c) of section 27 
of the Specific Relief Act must be taken to refer, not 
inerely to joint tenants in the English sense, but to 
co-parceners in a joint Hindu family. 

Therefore, where the father of a joint Hindu 
family contracts to sell his share in the family pro- 
perty and dies, the purchaser might enforce specific 
performance of the contract against the sons of the 
vendor. B Buacwan BHAU v, KRISHNAJI GANOJI, 
22 Box. L. R. 997; 44 B 967 335 
S. 54—Injunction, whether can be granted 
to restrain wrongs arising out of tort, 

The grant of an injunction is not restricted to 

“ wrongs arising out of contract only, but relief can 

also be given in respect of an iuvasion of the 

rights of any person resting on tort, Pat. Rir 

Lat v. RAGHUBAR RAM 714 

Stamp Act (Il of 1899), ss. 26, 35— 
Object and, construction of Act—Scope of s. 385— 
Mining lease bearing stamp of certain value— 
Royalty, whether can be recovered beyond the value 
covered by stamp on payment of penalty 
Unlike “the Evidence Act, the Stamp Act does not 

“base its rules on theories of relevancy or of public 

policy, It is purely fiscal and insists that certain 

documents shall pay a contribution to the State 
according to the purpose for which they were execut- 
ed. In regard to certain documents which create 

a right to money it prescribes that unless the stamp 

is proportionate to the valuation of the claim the 

document shall be inadmissible in evidence, and 
where the intention of the parties is that the valua- 
tion shall be unlimited it enasts by section 26 that 
the claimant will be entitled to realise a sum pro- 
portionate to the stamp fee paid, subject to certain 
exceptions in the case of royalties on coal, It 
follows that wherever the claim exceeds the amount 
proportionate to the stamp the document is not duly 
stamped for the purpose for which it was executed" 
within the meaning of section 35 of the Stamp 

Act, and the provisions of the section would apply 

thereto. . 

There is nothing in the words of sgction 85 of the 
Stamp Act which necessarily exoludes its operation 
from cases covered by section 26 of the Act, 

Where a mining lease bears a stamp of a certain 
value, the lessor’s right to recover royalty is not 
confined to the amount covered by the stamp; if it is 
found that he is entitled to a greater amount he oan 
be given a deoree for the sim to which he is entitl- 
ed on compliance whh,tfle provisions of section 35 
ofthe Stamp Aot. dal, Bras MOHAN SINGH v. 
Lacumr Narain, (1920) Pat. 289; 5 P.L, J. 660; 
l P. La T, 719; 2 U. F; L.R, (Pat), 216 99 


* 
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Succession Act (X of 1865); s. 50— 


Will, attesiation of —ÁAttestation proper. 

Under the provisions of'seobion 50 of, the Succes- 
sion Act itis not necessary for attesting wjtnesses 
to actually see the testator’s fingers move as his 
signature is made. It is only necessary thatthe wit- 
nesses have 2 clear view of the testator when he is in 
the act of signing. O Kerxi v. MANAGER, NANPARA 
EasrATE, 7 O. L. J, 689; 2 U. P? L. R.W. 0.) 178 945 
S. 50—Will, attestation of, what is— 

Initiuls, whether operate as signature—Will con- 

taining pious reflections, effect of. 

Under section 50 of the Succession Mb it is suffi. 
cienf for a valid attestation of a Will that the wit- 
nesses had a clear view of the testator when he was 
in the act of signing: itis not necessary for a wit- 
ness to actually see the fingers of the testator move 
ùs the signature is made. 

Inasmuch as initials operate as a signature, the 
mere fact that a testator affixes only his initials to 
a Will would not render the Will invalid if there is 
a proper attestation of the initials. 

The mere fact that a Will contains pious reflec- 
tions as to the authority of the Deity in worldly 
affairs and the submission of the creature, would 
not render tho effect of the Will invalid. O Same 
MUHAMMAD KHAN v  DgPUITY COMMISSIONER, 
BaunA1CH, 7 O. L, J. 406 I3 
S. Il], applicability of—Hindu Law— 

Will —Alternative bequests, validity of—-Defeasance 

of estate —Testator, power of. 

Section 111 of the Succsssion Act contains merely a 
rule of constraction, aud is subject to-any provision in 
a Will which may rebut its application. I'he intention 
of the rule is, that, when there is a gift followed by 
a contingent gift over, the inclination of the Court is 
to interfere as little as possible with the first gift, the 
second gift being read asa gift in substitution and 
not in remainder, where, therefore, the expressed 
intention of a testator is to create a life.estate, the 
provisions of the section cannot be invoked to convert 
that estate into an absolute estate, The section is 
applicable only where the time of the occurrence of 
an event is left uncertain, —as, where a contingent gift 
is made to depend upon the death of the legatee. 

Where a Hindu makes a bequestin favour of his 
widow, and on her death a gift to his daughter for 
life, and after that an alternative gift, on the one 
hand to her male issue, ifany, and, on the other 
hand, in defaulj of male issue, to a charity, the 
bequest to the male issue is void, but not the 
alternative bequest to charity, - 

A Hindu testator is competent to provide for the 
defeasance of a prior absdiute estate contingently 
on the happening of & future event,—as where a life- 
estate is bequeathed to a widow with power of 
disposition during her lifetime, and after her to her 
daughter, and neither of them exercises that power. 
B ADVOCATE-GENERAL oF BOMBAY v. VITHALDAS 
Mzaust, 2: Box, L. R. 1005 
S. 187*—- Hindu Wills Act (XXI of 1870) — 

Applicability of Acts to Will of Khoja  Muham- 

madan—Probate, whether necessary —Will, nature of. 

Neither section 187 of the Succession Act nor the 
Hindu Wills Act is applicable to the Will of a Khoja 
Muhammadan, and Probate is not essential to the 
validity of such a Will which stands on no other 
footing than a deed of gift. B AspunL KARIM W 











KARMALI RAHIMTÛLLA, 22 Bosi L. R. 709 270° 


Sult by dqughter for declaration that gift by mother 
in favour of plaintiff's sister shall not affect her 
: rights-—Limitation Act (IX of 190~), Sch. T, Art 125. 

A. suit by a daughter for a declaration that a gift 
made by her widowed mother of certain land anda 
house in favour of plaintiff's sister shall not affect 
the plaintif's right is governed by Article 125 of 
Schedule I of the Limitation Act. L AMIR BEGAM 
v. Hussain Bien 2L. 6... 333 
Tenancy, essential “elemenis of—Profit sharing 

arrangement, whether creates tenancy. 

In order to create a tenancy in land there murb 
be a covenant to pay rent and an interest created 
in the land in-favour of the grantee. 

Where, therefore, a person took over land on the 
condition that he would bring it under cultivation 
and retain half the produce as his remuneration 
making over the other half to the landlord, and that 
ab the end of eleven months he would quit without 
notice : 

Held, that no tenancy had been created and that 
he was bound to vacate ab the end of the period 
stipulated. © BRauMAMOYEH BARMANI v. SHEIKH 
MuNsuR, ?2 C. L.J.87 &.9 
Transfer im consideration of natural 

loveand affection, nature of—Voluntary iransjer-— 

Good faith, : 

Transfers founded on what is designated good or 
meritorious consideration, such as natural love and 
affection, while creating as they do a moral as distin» 
guished from a legal obligation, do not count as 
transfers for consideration, but are looked upon as 
merely voluntary. Such voluntary transfers are not 
transfers in good faith and for value, to which the 
law extends protection, if fraud is meditated or if 
the necessary effect of those transfers isto perpe. 
trate a fraud on third parties. O Suxapan KVAB vw. 
Dasv, 70. L, J. 429; 2 U, P. L. R. (J. C.) 129. 165 
Transfer of case—District Judge, jurisdic. 

tion of—Notice, whether necessary. See QOrvin 

Proompure CODE, s. 24 GO 
Transfer of Property Act (IV of 

1882), 3. 6. See HINDU LAW— ALIENATION 266 


— S. B—Immoveable property, transfer of— 
Transferee, right of, to profits prior to transfer, 
Under section 8 of the Transfer of Property Act 

the legal inoidents of the transferor's interest, which 

pass ona transfer of property, include merely the 
rents and profits due after the transfer; tho transferce 
ig not entitled to profits prior to the transfer, Wi 

Murgu HENGSU v, NETRAYATHI Nanfsavr, 121. W. 

44 ~ 383 


meee S. 1O—Joint Hindu family—Father trans- 
ferring proprietary ownership in property io sons 
yeserving life-interest for himself*—Property, whether 
attachable in execution against father. 

The father of a Hindu joint family transferred to 
his sons his full proprietary ownership in certain 
property which had been allotted to him on a 
nartition of the family property gnd reserved to 
himself only a life-interest therein. A creditor of 
his sought to attach the property in execution of a 
decree against him: 

: Held, that section 10 of the Transfer of Property 
Act had no application to the transfer; that as by 
the transfer the father was entitled-to only a life. 
interest in the property, this was all the creditor”, 
gould attach and bring to sale fn execution of his 
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decree. A KUNDAN SINGH v. Japon PRASAD, 17 A.D. J. 

913; 2 U. P. L. R..A. 499 — 

— Sa 55—Contract Act (IX of 1872), 3 T7— 
Vendor and purchaser-- Specified area sold — Vendee 
evicted from part by person claiming superior title ` 
-—Vendor, liability of—-Damages, measure of. 


Where a specified area of landis sold and the, . 


price is calonlated not at a lump sum but at a cer- 
tain rate with reference tothe area ‘sold, and the 
vendeo is subsequently evicted from a portion of 
the land sold by a third person claiming under a 
superior title, he is entitled to recover damages 
from the vendor for the deficiency in area thus. 
caused, and the measure of damages is the price of 
the land from which the vendee has been evicted,, 
at the date of eviction. LT, Jar Kishen Das v ARYA , 
757 
S. 55 (1)—Vendor and purchaser— - 

Vendor not disclosing defect im title—Compensation 

-—Refund of purchuse-money, . . 

Material defect, within tke meaning of clause (1) 
of section 55 of the Transfer of Property Act, in- 
cludes defeot of title and when such a defect ia not 
disclosed to the buyer and it is such that he could 
not with ordinary care discover it, the vendor will 
be deemed to be guilty of fraud and the vendee 
would be entitled to damages in the shape of refund 
of the purchase-money. Pat Suro Rau MAHTON v. 
THAKUR MAHTO 529 
—- 55.55 (D, (2), 74, 91, 1O01—Pay- 

ment of pwisne incwmbrance, effect of on purchaser's 

right. . 

Where a person purchased property subject to 
three successive mortgages and paid off the puisne 
inoumbrance: 

Held, that he was subrogated to the rights of the 
puisne incumbrancer and was entitled to the profits 
from the land as against the third mortgagee and to 
interest on the second mortgage amount * M 
Mani REDDI AYYAREDDI v. ADUSUMALLI GOPALA KRISH- 
NAYYA, 12 L. W., 101 
S. 58— Morigage money, whether includes 

interest — Redemption, partial, whether permissible 

Mortgage money does not include interest, unless 
its payment is expressly secured by the mortgage. 

As & general rule, 2 person who has any right to 
redeem has a right to redeem the whole mortgaged 
property and nota part of it, but this is subject to 
theé'exception that where the integrity of the mort. 
gage is broken up, partial redemption may be 
claimed, Pat Pawan Kumar ORAND v, DULARI 
Kuar, 1 P. L. T. 644 A 216 
S. 59, effect of, on Evidence Act, 

Section 69 of the Transfer of Property Act which 
deals with the validity of a document of the nature 
mentioned therein cannot be interpreted as providing 
the mode of proof of execution of such a document 
in ak age of the requiremonis of tho Evidence 
Act. VENKITA Rupp: v. MutüuuLC TAMBULU, 
(1920) M. W. N. 512; 28 M. L. T. 213 801 
S. GO0—Aortgage—tTiquity of redemption, 

portion of, vested im morigagee—Redemption, piece. 

meal, whether vermissitée, 

Where the equity of redamption in, certain pro. 
perty vests in several persêng one.of whom is 
the mortgfgee, one of those persons cannot, under 
section OO of the Transfer of Property Act, compel 
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ə iho mortgagee to allow him to redeem the entire 
property; he can only redeem his own share in the 
property. QO MuHAtMAD ZAKI ALI KHAN v, AHMAD 
Suan, 70, L. J. 685 983 


S. 76—Mortgagor and  mortgagee—Mort- 
gagee entering inte possession as lessee, liability 
oj—Rent utilised for reduction of morigage-debt, 
effect of— Puisne mortgagee, position of. 

.* In the alfsence of a contract to the contrary, it 
is the duty of a mortgagee, under section 746 of the 
Transfer of Property Act, who takes possession of 
the mortgaged property during the continuance of 

. & mortgage, to pay the Government revenue payable 
‘in respect of the property out ofthe income of the 

. property. Where, however, the mortgagee enters 

| into possession not as mortgagee but as lessee of the 


mortgaged property, he cannot, as a rule, be charged®. 


as a mortgagee in possession. But when the effect 

of. the lease is that the whole of the rent is utilised 

towards, the reduction of the mortgage-debt, the 

position is different and the mortgagee is chargeable 
_as a mortgagee in possession. 

Again a prior mortgagee-taking a lease subse- 

. quent to*the puisne mortgage ought to be charged 
aga mortgagee in possession. 

Therefore, where a prior mortgagee in possession of 
the mortgaged property under a lease subsequent to 
the puisne mortgage fails to pay the Government 
revenue and the property is sold for default of pay- 
ment and is purchased by the prior mortgagee 
himself, the purchase is subject to the puisne mort- 
gage. Pat KISsHUNDAYAL BHAGAT v, MAHABIR 
BHAGAT, 6 P. L. J. 492; (1920) Par. 277; 1 P. L T. 
711; 2 U. P, L. R. (Pat.) 208 29I 


S, 108—Landlord and tenant- Possession 
mot delivered to tenant—Rent, suit for, whether 
maintainable—Joint tenancy — Apportionment of rent 
~ (lo-sharer tenants, whether necessary parties. 
Iis a well.recognised principle that governs the 

relationship between landlords and tenants that 

the delivery of possession by the lessor is a condition 
necessary for the maintenance of an action for rent. 

That principle applies to all kinds of leases, agri- 

cultural and non-agricultural. 

A landlord is not entitled, in a suit to which all 
the co-sharer tenants of a joint holding are not 
parties, to apportion the rent among the several 
joint tenants. Pat UDHAB CHANDRA SINGH v. 
NARAIN MANJHI . l'a 


S. 123- Gift—Registered deed, whether 
indispensable - Consent to make gift, whether suffi- 
cient to vest Property in donee. g 
Under section 128 of the Transfer of Property Act, 

a registered conveyance is an essential requisite of 

a valid gift of immoveable property. Mere consent 

to make such a gift is mot sufficient to vest the 

property in the donee. B Kuverst Kavasi v. 

MUNICIPALITY OF LONAVALA, 22 Bom. L. R. 654 
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Trust, creation of, by Will—Vagueness-—-Committee 
of management limited by author to descendants— 
Court, whether can appoint strangers to committee, 
Where by a Willa wakf is created, the objects 

of the charity and tHe property in respect of which 

fhe wakf is created are specified and “there is & 
E * 








. 
. : * 


. Ş INDIAN CASES, 


. [1920 
; t8 
Trust-—oconcld, : 
€ « 
direction as io the mode in which the wakf property 
isto be managed and applied, the Will creates a 
trust which is nob bad for vagueness, merely becaüse 
the committee is given all sorts of powers ‘regarding 


the management of the properties. e . 


Where in & Will creating à trust and nominating 
a committee for the management thereof, the 
testator directs that no one other than a descend” 
ant of his is to bea member of the committee, 
&nd none of his descendanis is available, or a 
sufficient number of them cannot be obtained, to 
serve on the committee, the Court has powe to 
add strangers to the committee, A Jai NARAIN, v. 
Banxey Lat, 17 A. L, J. 957 566 


Trustee, devolution of office of, in founder's family 
— Vacancy in office, effect of. : 
Where the founder of a charity has provided for 

the office of trustee being held by the members of 

the founder's family and a vacancy. occurs in the 
trusteeship, the office reverts to the family members 
in the line of the founder. MI GOPALA KRISANIERA 

v GaNAPATHY Aryan, (1020) M. W. N. 478; 12 k W. 

“124 


112 


U. P. Court of Wards Act (IV of 
1912), Ss. 17, 18—Claim put in late, when 
extinguished — Collector, duty of, 

The provisions of sections 17 and.18 of the U. P. 
Court of Wards Act protect the Court of Wards 
against having claims which may be dishonest claims 
rushed upon them at a late period. But the pro. 
visions of these sections are nob intended tò bar 
persons who have made an honest mistake and have 
preferred their claims late, i ! 

The interpretation of seobion 18 of the U, P. 
Court of Wards Act is that when a claimant puts 
in a claim late the Collector should write to him 
and ask why he did not putin his claim within the 
right time and what was the cause of his failure. 
If the claimant is unable to satisfy the Collector by 
showing sufficient cause for his failure to put in his 
claim within the right time then and then only is 
the claim held to be extinguished. OQ Kerra: v 
MANAGER, NANPARA Estate, 7 O, L.J, 589; 2 U, P. L, 
R. (J. 0.) 178 l 45 
U. P. Excise Act (IV of I9IO) as 

amended by Act (IV of I9I9), 

S. O04 —Cocaine, illicit possession of—- Liability 

of owner orgoccupier of premises in hich cocaine 

found — Prosecution, duty of—Burden of proof. 

The owner or occupier of & house who knowingly 
keeps an illicit supply of cocaine on the premises 
renders himself liable to"punishment under section 
60A of the United” Provinces Excise .(Amendment) 
Act, 1919, and no burden is laid on the prosecu- 
tion of proving that the said illicit supply had 
beet kept there for any length of ‘time, or that the 
premises had been used for this purpose on previous 
cocasions, The were discovery of a phial of illició 
cocaine, however, on certain premises affords only 
a slender basis for the, inference that the owner of 
such premises, not himself residing there, knew or 
had reason to believe that the resident or residents 
of the house were breaking the law in this matter. 
A Durga v. EMPEROR, 18 A. T, J. 348; 21 Cr, L. J. 
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U. P. Lahd Revenue Act (lll of 1901), 
* S. 233 (K)— Partition, imperfect. —Suit by party 

to. partition for declaration that land allotted to 
' defendant belongs to him, maintainability of. i 


' Defendant sold certain land toa vendee, Plaintiff 


* pre-emptgd the sale, obtained a decree, paid the 


‘‘purchase-money and was put- into possession of the 
property but he failed to get mutation of names 
. effected in his own favoyr. Subsequently, both par- 
ties applied for imperfect partition of their record- 
‘ed shares, The partition was accordingly effected 
‘and. the property in dispute was allotted to the 
‘defendant, in whose name it stood. Plaintiff applied 
“for correction of the records, but his -application 
was rejected. He then brought a suit for a declara- 
‘tion that the property in dispute belonged to him 
and that it -had been wrongly allotted to the 


- defendant : : e 


Held, thab the suit was barred by ihe provisions 
‘of section 283 (X) of the U. P. L. and Revenue Act. 
"BuuPAL SINGH v. UJAGAR SiNGH, 18 A, L, J, 028; 2 U. 
"P.L, R. (A) 306 j e f 122 


U. P. Municipalities Act (Iof I916), 
' S. 265—Obstructionin street—Prosecution, duty of. 
‘ Where a person is prosecuted for having erected 
‘a scaffolding in a street in contravention of the 
provisions of section 265 of the U P. Municipalities 
Act, itis not the duty of the prosecution to prove 
affirmatively that the scaffolding caused actual 
obstruction except in so far as that fact can b 

inferred from its existence. A BHATIBY CHUNNI 
LAL v. EMPEROR, 21 Or. L, J; 864 944 


———— S« 267, notice under, contents o[-—Notice 
dealing with matters other than sanitation, whether 
valid— Disobedience of such notice, whether offence. 
A notice under section 267 of the U. P, Municipali- 

ties Aot, 1916, must be confined to the removal of 

in sanitary defects. A notice under that section 
which complains of matters other than sanitation, 

o guy œ dangerous structure, or a nuisance in the 

gense of adanger on the highway, is not a good 

notice, and a disobedience of such a notice if not an 
offence, A MUNICIPAL Boarp Erawan v. Dept 

Prasan, 18 A. L. J. 672; 42 A, 495; 21 On, L, " 26 


— —— $8, 298 (G) (x), 299, 31B6— License to 
store wood, refusal of, by Municipal Board— Appeal, 
failure to prefer, effect of —Storing wood inspite of 
refusal—Offence. 


e 

Acoused, after having been twice convicted for 
storing fire wood on & plot of land without a license 
from the Municipal Board, applied for the grant 
of alicense but the Boarf, without assigning any 
reason, definitely and peremptdrily refused the 
application. He continued, however, to use the site 
for the purpose of storing wood, with the result 
that he was again prosecuted and convicted? In 
revision to the High Court. 


Held, that on his application fo» a license being 
refused accused had & remedy by an appeal under 
section 818 of the U. P. Municipalities Act and not 


having preferred such appeat but having persisted | 


in using the land for storing wood withont a license, 


he had been rightly convicted. A Mannu v 
WurrrOR, 18 A. L. J? 187; 42 A. 294; 21 On. L. J, 729, 
"P" . š 153: 
| | a. : . % e 
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Usufructuary mortgages, .feveral, on 

same property, whefhér permissible. KP 

There cannot be two different usufruetuary. mort- 
gages on the same lands at the same time. Pat Rau 
Narain Lat v. MURLIDHAR, I P, L.T, 616; 6 P. L.J. 
644 | 129 
Usurious Loans Act (X of I918), s. 3 

(D) — Suit on bond—Court, jurisdiction of, to con. 

sider merits of 

increase of, whether unfair, 

In a suit to recover on a bond *in which -the 
defendant does not appear, the Court hag jurisdiction, 
under section 8{1) of the Usurions Loans Act, to 


‘consider the merits of the transaction. 


Where in such a suit the Court finds that the 
provision as to payment of interest is substantially 
unfair, the case is a fit one in which the transaction 
between the parties may be re-opened, and relipf 
given in respect of excessive interest. ` 

Where interest on the whole sum ,borrowed'con.. 
tinues at the rate fixed, though the principal ia being 
progressively discharged by instalments, tne provision 
as to interest.is altogether unconscionable and-unfair 
and will not be enforced. B Kerine RuPCHAND & Co 
v, BAYLEY, 22 Bom. L. R. 1142; 44 B. 775 434 
Valuation of sSult—Partition, sut for—Value 
„Jor purposes of jurisdiction —Cowrt fees payable — 

Court Fees Act (VII of 1870/,s. 7 (iv), Sch. II, 

Art. 17 (vi) 


In & suit for partition for the purpose of jurisdiction ' 


the value of the suit is not that of the entire property 
but only of the share of the plaintiff in the said 
property, 

In a suit for partition, pure and simple, where the 
plaintiff is in possession of his share of the property 
and simply wants to alter the mode of its enjoyment 
by claiming to hold his proportionate share in the 
properties separately from the other joint holders, 
the Court-fee.paysble will be Rs. 10 only under 
Schedule II, Article 17, clause (vi) of the Court Fees? 
Act. . 

. Where the plaintiff is out of possession of hia 
share in the joint property, he is required to pav 
ad valorem Court.fee under section 7, clause (iv) of 
the Court Fees Act, inasmuch as itis not a suibfor 
mere partition but for & consequential relief in the 
shape of recovery of possession of his Bhare in the 
property. In sucha case the plaintiff has to pay 
Court-fee upon ihe valuation of his share in the 





property. Pat Durer Sinar v. HARIHAR SAAN, 
5 L.J.540; 1 P. L. T, 595; (1921) Par. 89 236 
aiver, acceptance of instalments, whether 
amounts to, See MORTGAGE 7 
Default in payment of instalment. See 

* EXECUTION OF DECREE s 65 


wajib-ul-arz, entry in, construction of— 

Custom— Hindu widow, succession of, and power to 

alienate. 

The wajib-ul-grz of a willage recorded a family 
custom regulating the succession of a Hindu widow 
and her pcwer of transfer in the following words: 
“If among the wives one has sons and the others 
are sonless, the latter will remain in possession of 
the property for their lives without a right of transfer 
by sale or mortgage and after their death the 
property will go to the són or sons of the first wife, 
But if none of the widowf haf sons, all the wive, 
will be the owners and remain an possession of the 
property in equal shares with power to transfer, ang 


e a . 


transaction—-Interest, progressive 


* 


, 1068. ' 
Wajibtulearz—joncld, | ^7 


after ijioir death the next heirs will be the owners” 
Held, that the foregoing provision in the wajib-wl: 
arg afforded clear evidengo of the existence of a2 
family cistom whereby &&onless Hindu widow had 
‘a life-eatate with full power of transfer during her 
lifetime, and that after her death whatever property 
may nob have been alienated would go to her 

' husband's heirs, but that if there were more widows 
than one the *onless widow would be -allowed to 
remain in possession of a share for her life-time 
without any right of transfer, and that on her death 
the property would go tothe son of the co-widow. 
Bans DEAR v. SITA BAM | 307 
HI, attestation of, what is- Initials, whether 

. operate as signature. Gee Succussion Act, s FO 





Document intended to operate de presenti, 
whether Will—Docwment containing declaration of 
intention to make adoption, validity of. 

A document, which contains nothing whatever in 
the-nature of a‘testamentary devise to take. effect on 
the death of the execatant and ‘not ‘until then, but 
is intended to operate de presenti, cannot be regarded 
asa documént of a testamentary character, notwith- 
standing. that in some places It styles itself a {Will 
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Will-eoncld. ° à 


the a calling a document a Will does not make it © 
a Will, | " i . 

Àn unregistered document containing & declaratión 
as to the intention of the executant to make an, 
adoption and a statement of his wishes "thereafter 
has no legal validity. P. C. TmucwíNAPAL m 
PoxNAMMAI NapATRI, (1920) M. W. N. 659; 28 M, L.T, | 
190; 12 L. W. 660 d , 228 
Workman's Breach of Contract Act 

(XII! of 1859), S. 2—Contiact to work for 

fixed term—Advance made, remaining ` due after 

o of term—Court, whether can enforce cen. 

act. P 

Where the period stipulated in a contract under 
theWorkman's Breach of Contract Act hasexpired, but 
a portion of an advance made thereunder to the work. ` 
man remains due, a Court has no power to enforce 
the contract fora period beyord that stipulated for 
in order to work out the balance due. Mi Onrxnian 
CuETTI v, ABDUL KAREEM, 12 L. W, 48; 21 On, L. J. 


82 : . 
Yeomiah allowance, right to receive, 
whether' perpetual—Suit to recover such allowance - 


E See LIMITATION Acz, Som, I, ART, 
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